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PREFACE 

The  Public  Utilities  Reports,  Annotated,  heretofore  published 
by  the  Lawyers  Co-operative  Publishing  Company  of  Rochester, 
N.  Y.,  will  be  published  hereafter  by  Public  Utilities  Reports, 
Inc.,  20  Exchange  Street,  Rochester,  N.  T. 

Through  the  courtesy  of  the  former  publishers,  Mr.  H.  C. 
Spurr,  Editor  of  the  publication  from  the  beginning,  and  his 
entire  editorial  staff  have  been  transferred  to  the  new  corpora- 
tion. 

The  E.  R.  Andrews  Printing  Company  of  Rochester,  X.  T., 
manufacturers  of  the  Reports  from  the  beginning,  will  also  con- 
tinue in  that  capaoity. 

There  will  therefore  be  no  change  in  the  editorial  policy  or  in 
the  standard  of  production. 

The  new  plan  under  which  the  Reports  will  be  issued  has  been 
approved  by  the  Committee  on  Publication  of  Decisions  and 
Orders  of  State  Commissions  of  the  National  Association  of 
Railway  and  Utilities  Commissioners. 


PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Public  Service  Commission. 

Sam  P.  Kennedy,  President,  Annis- 

ton. 
B.  H.  Coopeb,  Montgomery. 
S.  P.  Gaillabd,  Mobile. 


ATTICU8    Mullin,    Secretary,    Mont- 
gomery. 

ARIZONA. 

Corporation  Commission. 

Amos  A.  Betts,  Chairman,  Phoenix. 
F.  A.  Jones,  Phoenix. 
D.  F.  Johnson,  Phoenix. 


A.  £.  Stelzeb,  Secretary,  Phoenix^ 

ARKANSAS. 
Corporation  Commission* 

Herbert  R.  Wilson,  Chairman,  Lit- 
tle Rock. 
Thomas  E.  Wood,  Little  Rock. 
Walter  G.  Brasher,  Little  Rock. 


COLORADO. 
Public  Utilities  Commission. 

Grant  E.  Haldebmax,  Chairman, 
State  Capitol,  Denver. 

A.  P.  Anderson,  State  Capitol,  Den- 
ver. 

Frank  P.  Lannon,  State  Capitol, 
Denver. 


George    A.    Flannigan,    Secretary, 
Denver. 

CONNECTICUT. 

Public  Utilities  Commission. 

Richard  T.  Hiogins,  Chairman,  Win* 

sted. 
Chas.  C.  El  well,  New  Haven. 
Joseph  W.  Alsop,  Avon. 


Guy  A.   Freelino,  Secretary,  Little 
Rock. 


CALIFORNIA. 
Railroad  Commission. 
Edwin  0.  Edgerton,  President,  Flood  '  Walter  c>  Alle>%  Executive  Secre. 


Henry  F.  Billings,  Secretary,  Hart* 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commission. 

Brigadier     General     Chabi.es     W. 

Kutz,    Chairman,    District    Bldg., 

Washington. 
Louis    Brown  low,    Florence    Court, 

Washington. 
Vacancy. 


Bldg.,  San  Francisco. 
H.   D.  Loveland,   Flood  Bldg.,   San 

Francisco. 
Habley  W.   Bbundige,  Flood  Bldg., 

San  Francisco. 
Ibving    Martin,    Flood    Bldg.,    San    R.  Hudson   Bubb,  Chairman,  Talla- 

Francisco.  j      hassee. 

Frank  R.  Devlin,  Flood  Bldg.,  San    Newton  A.  Blitch,  Tallahassee. 


tary,  District  Bldg.,  Washington. 

FLORIDA. 
Railroad   Commission. 


Francisco. 


Royal  C.  Dunn,  Tallahassee. 


W.    R.    Williams,    Secretary,    San    Lewis  G.  Thompson,  Secretary,  Tal- 
Francisco.  lahassee. 
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PUBLIC  SERVICE  COMMISSIONS. 


]      GEORGIA. 
Railroad  Commission. 

Charles     M.     Candles,     Chairman, 

Atlanta. 
Paul  B.  Trammell,  Dalton. 
Jameb  A.  Perry,  Lawrenceville. 
John  T.  B'oifeuillet,  Macon. 
J.  D.  Price,  Athens. 


Fred  B.  Johnson,  State  House,  In- 
dianapolis. 

Paul  P.  Hay*es,  State  House,  In- 
dianapolis. 


Albert  Collier,  Secretary,  Atlanta. 

HAWAII. 

Public   Utilities  Commission. 

William      T.      Carden,      Chairman, 

Honolulu. 
Alex.  J.  Gignoux,  Honolulu. 
Ingram  M.  Stainback,  Honolulu. 


Carl  H.  Mote,  Secretary,  126  State 
House,  Indianapolis. 

IOWA. 

Board  of  Railroad  Commissioners. 

Dwight    N.    Lewis,    Chairman,    Des 

Moines. 
John  A.  Guiher,  Wintersct. 
Charles  Webster,  Waucoma. 


H.  P.   O'Sullivan,  Secretary,  Hono- 
lulu. 

IDAHO. 

Public  Utilities  Commission. 

A.  L.  Freehafeb,  President,  Boise. 
George  E.  Erb,  Boise. 
E.  M.  Sweeley,  Boise. 


C.  J.  Callahan,  Secretary,  Boise. 

ILLINOIS. 
Public  Utilities  Commission. 

James     H.     Wilkerson,     Chairman, 

Springfield. 
Frank  H.  Funk,  Springfield. 
Walter  A.  Shaw,  Springfield. 
Thomas  E.  Dempcy,  Springfield. 
P.  J.  Lucey,  Springfield. 


George    L.    McCaughan,    Secretary, 
Des  Moines. 


KANSAS. 

Court  of  Industrial  Relations. 

W.  L.  Huggins,  Presiding  Judge,  Em- 
poria. 
Clyde  M.  Reed,  Parsons. 
George  H.  Wark,  Canev. 


R.  Allan  Stephens,  Secretary, 
Springfield. 

INDIANA. 
Public  Service  Commission. 

E.  I.  Lewis,  Chairman,  State  House, 
Indianapolis. 

J.  W.  McCardle,  State  House,  In- 
dianapolis. 

Glenn  VanAuken,  State  House,  In- 
dianapolis. 


Carl  W.  Moore,  Clerk,  Kinsley. 

KENTUCKY. 
Railroad  Commission. 

J.  S.  Cooper,  Chairman,  Somerset. 
P.  N.  Burns,  Paducah. 
E.  C.  Kash,  Jackson. 


Richard    Tobin,    Secretary,    Frank- 
fort. 

LOUISIANA. 

Railroad  Commission. 

Shelby  Taylor,  Chairman,  Crowley. 
John  T.  Michel,  New  Orleans. 
Huey  P.  Long,  Shreveport. 


Henry  Jastbemski,  Secretary,  Baton 
Rouge. 


PUBLIC  SERVICE  COMMISSIONS. 


ix 


MAINE. 

Public  Utilities  Co,] 

Ben  j  am  ix    F.    Cleaves,    Chairman, 

Augusta. 
Herbert  W.  Tbafton,  Augusta. 
Albert  Greenlaw,  Augusta. 


George  F.  Giddings,  Clerk,  Augusta 

MARYLAND. 

Public  Service  Commission. 
John  Milton  Reifsnider,  Chairman, 


Samuel  Owell,  Capitol  ?ldg.,  Lan- 
sing. 

Earl  R.  Stewart,  Capitol  Bldg., 
Lansing. 


Will  H.  Brunson,  Secretary,  Capi- 
tol Bldg.,  Lansing. 

MINNESOTA. 

Railroad  and  Warehouse 
Commission. 

Ira  B.  Mills,  Chairman,  State  Capi- 
tol, St.  'Paul. 


_. ,      _  1x.  ,  0.  P.  B.  Jacobson,  State  Capitol,  St 

Munsey  Bldg.,  Baltimore.  'PI 

James  C.  Legg,  Munsey  Bldg.,  Balti 


more. 
J.    Frank    Harper,    Munsey    Bldg., 
Baltimore. 


Benj.  T.  Fendall,  Secretary,  Mun- 
sey Bldg.,  Baltimore. 

MASSACHUSETTS. 

Commission   of  the   Department   of 
Public  Utilities. 

Henry    C.    Attwill,    Chairman,    15 

Ashburton  Place,  Boston. 
Everett    E.    Stone,    15    Ashburton 

Place,  Boston. 
Alonzo  R.  Weed,  15  Ashburton  Place, 

Boston. 
David  A.  Ellis,  15  Ashburton  Place, 

Boston. 


Fred  W.  Putnam,  State  Capitol,  St 
Paul. 


A.  C.  Clausen,  Secretary,  St.  Paul 

MISSISSIPPI. 

Railroad  Commission. 

George  R.  Edwards,  President,  Mc- 

Cool. 
W.  B.  Wilson,  Corinth. 
C.  M.  Morgan,  Hattiesburg. 


James  Galceran,  Secretary,  Jackson. 

MISSOURI. 

Public  Service  CommiMion. 

William  G.  Busby,  Chairman,  Jef- 
ferson City. 
Edwin  J.  Bean,  Jefferson  City. 


Henry    G.     Wells,    15     Ashburton    David  E.  Blair,  Jefferson  City. 


Place,  Boston. 


Andrew  A.  Highlands,  Secretary,  15 
Ashburton  Place,  Boston. 

MICHIGAN. 

Public  Utilities  Commission. 

William  M.  Smith,  Chairman,  Capi- 
tol Bldg.,  Lansing. 

William  W.  Potter,  Capitol  Bldg., 
Lansing. 

Sherman  T.  Handy,  Capitol  Bldg., 
Lansing. 


Noah  W.  Simpson,  Jefferson  City. 
Edward  Flad,  Jefferson  City. 


N.  E.  Williams,  Secretary,  Jefferson 
City. 

MONTANA. 

Board    of    Railroad    Commissioners 
and  Public  Service  Commission. 

Daniel  Boyle,  Chairman,  Helena. 

J.  E.  McCormick,  Helena. 
Lee  Dennis,  Helena. 


W.  J.  Haynes,  Secretary,  Helena, 


PUBLIC  SERVICE  COMMISSIONS. 


NEBRASKA. 

State  Railway  Commission. 

•  H.  G.  Taylor,  Chairman,  State  Capi- 
tol, Lincoln. 

Thomas  L.  Hall,  State  Capitol,  Lin- 
coln. 

T.  A.  Browne,  State  Capitol,  Lincoln. 


John    E.    Curtiss,    Secretary,   State 
Capitol,  Lincoln. 

NEVADA. 

Public  Service  Commission. 

J.  F.  Shauohnessy,  Chairman,  Car- 
son Citv. 
W.  H.  Simmons,  Reno. 
J.  G.  Scrugham,  Carson  City. 


H.    D.    Sammis,    Secretary,    Carson 
City. 

NEW  HAMPSHIRE. 

Public  Service  Commission. 

William    T.    Gunnison,    Chairman, 

Rochester. 
Thomas  W.  D.  Worthen,  Concord. 
John  VV.  Storrs,  Concord. 


NEW  YORK. 

ic  Sen  ice  Commission,  1st 
District. 

Lewis  Nixon,  Commissioner,  49  La- 
fayette St.,  New  York  Citv. 

Edward  J.  Glennon,  Deputy  Com- 
missioner, 49  Lafayette  St.,  New 
York  City. 

Alfred  M.  Barrett,  Deputy  Commis- 
sioner, 49  Lafayette  St.,  New  York 
Citv. 

Morsan  T.  Donnelly,  Deputy  Com- 
missioner, 49  Lafayette  St.,  New 
York  City. 


James    B.    Walker,    Secretary,    49 
Lafayette  St.,  New  York  City. 

Public  Service  Commission,  2d 


Charles  B.  Hill,  Chairman,  Albany. 
Frank  Irvine,  Albany. 
John  A.  Babhite,  Albany. 
Thomas  F.  Fennell,  Albany. 
Joseph  A.  Kellogg,  Albany. 


Walter  H.  Timm,  Clerk,  Concord. 

NEW  JERSEY. 

Board  of  Public  Utility  Commis- 
sioners. 

John    W.    Slocum,   President,    Long 

Branch. 
Alfred  S.  March,  New  Brunswick. 
George  F.  Wright,  Paterson. 
Harry  L.  Knight,  Medford. 
Andrew  Gaul,  Jr.,  Ridgefield. 


Alfred  N.  Barber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 
State  Corporation  Commission. 

Hugh  H.  Williams,  Chairman,  Santa 

Fe. 
J.  M.  Luna,  Santa  Fe. 
Bonifacio  Montota,  Santa  Fe. 


Francis   X.   Disnet,   Secretary,   Al- 
bany. 

NORTH  CAROLINA. 

Corporation  Commission* 

William  T.  Lee,  Chairman,  Raleigh. 
George  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Raleigh. 


R.  O.  Self,  Clerk,  Raleigh. 

NORTH  DAKOTA. 
Board  of  Railroad 


S.  J.  Aandahl,  President,  Litchville. 
C.  F.  Dupuis,  Bismarck. 
Frank  Milhollan,  Bismarck. 


A  L.  Morrison,  Clerk,  Santa  Fe. 


J.  H.  Caldebhead,  Secretary,  Bis- 
marck. 

Fred  Brekieb,  Director  Division  of 
Utilities,  Bismarck. 
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OHIO. 

Public  Utilities  Commission. 

Charles    C.    Marshall,    Chairman, 

C'olunfbus. 
Beech er  W.  Waltermire,  Columbus. 
Byron-  M.  ClenDening,  Columbus. 


G.  C.  Maxwell,  Secretary,  Columbus. 

OKLAHOMA. 

Corporation  Commission. 

Art    L.    Walker,    Chairman,    Ok  la- 

homa  City. 
Campbell  Russell,  Oklahoma  City. 
R.  E.  Echols,  Oklahoma  City. 


J.    E.    Soott,    Secretary,    Oklahoma 
City. 

OREGON. 

Public   Servico   Commission. 

Fred  G.  Buchtel,  Chairman,  Salem. 
Hylen  H.  Corey,  Salem. 
Fred  A.  Williams,  Salem. 


PORTO  RICO. 

Public  Sendee  Commission. 

Josfi  E.  Benedicto,  Chairman,  San 

Juan. 
Vacancy. 

J.  W.  Bonner,  San  Juan. 
Manuel  Camunas,  San  Juan. 
Guillermo  Esteves,  San  Juan. 
Paul  G.  Miller,  San  Juan. 
A.  Ruiz  Soler,  San  Juan. 
Josfi  G.  Torres,  San  Juan. 
L.  Santiago  Car  m  on  a,  San  Juan. 


Pablo  Berg  a,  Secretary,  San  Juan. 

RHODE  ISLAND. 

Public  Utilities  Commission. 

William  C.  Bliss,  Chairman,  19  Col- 
lege St.,  Providence. 
Samuel  E.  Hudson,  Woonsocket. 
Robert  F.  Rodman,  Lafayette. 


Ed  Wright,  Secretary,  Salem. 


PENNSYLVANIA. 


Public  Service  Commission. 

Wm.  D.  B.  Ainey,  Chairman,  Harris- 
burg.  " 

Samuel  M.  Clement,  Jr.,  Philadel- 
phia. 

8.  Ray  Shelby,  Uniontown. 

John  W.  Reed,  Clearfield. 

John  S.  Rilling,  Harris  burg. 

James  S.  Benn,  Philadelphia. 

Milton  J.  Brecht,  Lancaster. 


John  G.  Hopwood,  Acting  Secretary, 
Harrisburg. 

PHILIPPINE  ISLANDS. 

Public  Utility  Commission. 

Judoe  Mariano  Cut,  Commissioner, 
Manila. 


Attorney  Roman  A.  Cruz,  Secretary, 
Manila. 


John    W.    Rowe,    Secretary,    Provi- 
dence. 

SOUTH  CAROLINA. 

Railroad  Commission. 

Frank   W.    Shealy,   Chairman,    Co 

linnbia. 
James  Cansler,  Columbia. 
H.  H.  Arnold,  Columbia. 


J.  P.  Darby,  Secretary,  Columbia. 

SOUTH  DAKOTA. 

Board    of   Railroad    Commissioners. 

J.  J.  Murphy,  Chairman,  Pierre. 
J.  W.  Raish.  Vice  Chairman,  Pierre. 
D.  E.  Brisbane,  Pierre. 


H.  A.  Ustrud,  Secretary,  Pierre. 


TENNESSEE. 

Railroad  and  Public  Utilities 
Commission. 

B.  A.  Enloe,  Chairman,  Nashville. 
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PUBLIC  SERVICE  COMMISSIONS. 


H.  H.  Hannah,  Nashville. 
George  N.  Welch,  Nashville. 
Miss     Willie     Fields,     Secretary, 
Nashville. 

TEXAS. 
ItaSroad  Commission. 

Allison   Mayfield,   Chairman,   Aus- 
tin. 
Eakle  B.  Mayfield^  Austin. 
Clarence  E.  Gilmore,  Austin. 


E.  B.  McLean,  Secretary,  Austin. 

UTAH. 
Public  Utilities  Commission. 

Judge    Joshua    Greenwood,    Presi- 
dent, Salt  Lake  City. 
Hen  by  H.  Blood,  Salt  Lake  City. 
Warren  Stoutnour,  Salt  Lake  City. 


T.  E.  Banning,  Secretary,  Salt  Lake 
City. 

VERMONT. 
Public  Service  Commission. 

Walter  A.  Dutton,  Chairman,  Hard- 
wick. 
William  R.  Warner,  Vergennes. 
Eli  H.  Porter,  Wilmington. 


Neil    D.    Clawson,    Clerk,    Brattle- 
boro. 


Richard    T.    Wilson,    Clerk,    Rich- 
mond. 

WASHINGTON. 

Public  Service  Commission. 

E.  V.  Kuykendall,  Chairman,  Olym- 

pia. 
Hance  H.  Clbland,  Olympia. 
Frank  R.  Spinning,  Olympia. 


J.  H.  Brown,  Secretary,  Olympia. 

WEST  VIRGINIA. 
Public  Service  Commission. 


George     R.     C.     Wiles,     Chairman, 

Charleston. 
Ernest  D.  Lewis,  Charleston. 
Edgar  G.  Rider,  Charleston. 


R.  B.  Bernheim,  Secretary,  Charles- 
ton. 

WISCONSIN. 

Railroad  Commission. 

Carl  D.  Jackson,  Chairman,  Madi- 
son. 
Henry  R.  Trum bower,  Madison. 
John  S.  Allen,  Madison. 


C.  D:  Se  Cheverell,  Secretary,  Madi- 
son. 


WYOMING. 

Public   Service   Commission. 

Claude      L.      Draper,       Chairman, 


Cheyenne. 


VIRGINIA. 
State  Corporation  Commission. 

William  F.  Rhea,  Chairman,  Rich-  Maurice  Groshon,  Cheyenne, 

mond.  H.  M.  Huntington,  Cheyenne. 

Alexander  Forward,  Richmond.  

Berkley  D.  Adams,  Richmond*  E.  N,  Crowley,  Secretary,  Cheyenne. 


ABBREVIATIONS  OF  COMMISSION 

KfcFOKTS 

Ann.    Proc.    Nat    Asso.    R.  Annual  Proceedings  of  the  National  Associa- 

Comrs tion  of  Railway  Commissioners. 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com- 
mission. 

"        "    Ariz.  C.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 

"        u    Ariz.  R.  C Arizona  Railway  Commission  Annual  Reports 

1009-10. 

M        "    Ark.  R.  C Arkansas    Railroad   Commission    Annual    Re- 
ports. 

M        "    Cal.  Bd.  R.  Co.  ..California   Board  of   Railroad  Commissioners. 

Annual  Reports. 

M        "    Can.  R.  C Board  of  Railway  Commissioners  of  Canada 

Annual  Reports. 

"        "    Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public.  Util- 
ities Commission. 

M        "     Col.  S.  R.  C Colorado  State  Railroad  Commission    Annual 

Reports.     1907-14. 

"        "    Conn.  P.  U.  C.  . .  Annual  Report  of  the  Connecticut  Public  Util- 
ities Commission. 

"        "     Conn.  R.  C Annual   Report   of   the   Connecticut   Railroad 

Commissioners.     1853-1911. 

**        "     Diet.  Col.  P.  U.  C.  Annual   Report   of  the   District  of   Columbia 

Public  Utilities  Commission. 

M        "     Fla.  R.  C Annual  Report  of  the  Railroad  Commission  of 

for  the  State  of  Florida. 

u        "    Ga.  R.  C •  Annual  Report  of  the  Railroad  Commission  of 

Georgia. 

a        °    Houston,  Tex.,  P. 

S.  C Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 
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MARYLAND  PUBLIC  SERVICE  COMMISSION. 

BE  UNITED  BAILWATS  &  ELECTRIC  COMPANY. 

[Cue  No.  1682;  Order  No.  6120.] 

* 

Return  —  Reasonableness  —  Estimates   of  future   expenses   and 
revenues. 

1.  More  satisfactory  estimates  can  be  made  as  to  the  probable 
future  results  of  an  increased  fare  from  figures  covering  a  period  of 
Bine,  ten,  or  eleven  months,  than  from  figures  for  shorter  periods, 
particularly  where  a  new  rate  of  fare  has  been  in  force  for  only  a 
comparatively  short  time. 

Return  —  Reasonableness  —  Amount  utility  is  entitled  to  earn. 

2.  A  public  utility  is  entitled  to  receive  from  the  public  a  sum 
not  only  sufficient  to  pay  operating  expenses,  taxes,  and  a  fair  return 
upon  the  fair  value  of  the  property  used  in  the  public  service,  but,  in 
addition  thereto,  a  sum  sufficient  to  maintain  such  property  in  repair 
and  replace  such  portions  of  the  same  as  may  be  worn  out  in  the  public 
service. 

Return  —  Dividends  —  Use  of  depreciation  funds. 

3.  It  is  grossly  unfair  to  the  present  and  immediately  future  patrons 
to  provide  in  rates  large  sums  of  money  necessary  either  to  pay  for 
deferred  maintenance  accruing  during  the  period  of  the  war,  or  to  set 
up  depreciation  reserves  which  could  have  been  easily  set  up  had 
dividends  upon  the  common  stock  not  been  paid  during  the  period  of 
the  war. 

Return  —  Reasonableness  —  War  emergency. 

4.  In  view  of  the  probable  continuance  of  abnormally  high  prices 
of  labor  and  materials,  rates  should  be  no  longer  fixed  on  the  basis 
of  a  war  emergency. 

Return  —  Basis  —  Corporate  requirements. 

5.  During  a  period  of  social  unrest  and  abnormally  high  prices 
resulting  from  the  war,  rates  should  be  based  upon  the  corporate  re- 
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* 
qui  rem  en  ts  of  the  utility,  rather  than  upon  fair  value  or  upon  a  war 

emergency. 

Bates  —  Power  of  Commission  —  Additions  to  city  —  Charter  pro- 
visions. 

fl.  By  the  provisions  of  the  Public  Service  Commission  Law  of 
Maryland,  the  whole  question  of  rates  to  be  charged  for  railway  service 
in  the  city  of  Baltimore  was  committed  by  the  legislature  to  the  de- 
termination in  the  first  instance  by  the  Commission,  subject  to  review 
by. the  courts  as  provided  by  the  law;  and  this  is  true  as  to  any  ter- 
ritory added  to  the  city  limits. 

Rates  —  Street  railways  —  Extension  of  city  zone  limits. 

7.  In  granting  an  increase  in  street  railway  rates,  the  Maryland 
Commission  refused  to  extend  the  city  rates  to  the  portion  of  the 
second  zone  lying  outside  of  the  city  remaining  after  a  portion  thereof 
had  been  annexed  to  the  city,  where  such  extension  would  result  in  a 
loss  in  revenue'  approximating  the  increase  in  revenue  to  be  obtained 
by  the  increase  in  rates. 

On  Rehearing. 

Commissions  —  Opinions  —  Interpretation, 

8.  Amounts  stated  in  the  Commission's  •  opinion  to  be  mere  esti- 
mates of  expenditures  cannot  reasonably  be  taken  as  limitations  upon 
the  right  of  the  company  to  expend  such  sums  for  the  operation  and 
maintenance  of  its  property  as  may  be  found  by  actual  experience  to 
be  reasonably  necessary. 

Return  —  Reasonableness  —  Temporary  determination  —  Basis  —  Re- 
construction. 

9.  An  earning  capacity  of  one  and  one-half  times  the  fixed  charges 
of  a  street  railway  company  is  reasonable  and  necessary  and  in  the 
interest  of  the  public,  pending  the  establishment  of  fares  based  upon  a 
valuation  of  the  company's  property,  or  the  adoption  of  a  cost  and 
service  basis;  but  the  entire  burden  of  earning  this  surplus  should  not 
be  placed  upon  the  public  during  a  reconstruction  period  following 
war. 

Return  —  Balance  to  surplus. 

10.  In  estimating  the  amount  of  balance  to  surplus  a  public  utility 
company  was  entitled  to  earn,  the  Maryland  Commission  conditioned 
its  conclusion,  first,  upon  the  exercise  of  reasonable  efficiency  in  the 
operation  of  the  property,  second,  upon  the  exercise  of  reasonable 
economies,  and,  third,  upon  the  expenditures  of  no  more  than  reasona- 
ble amounts  for  the  maintenance  of  the  property  and  of  its  accident 
and  depreciation  reserves. 

Return  —  Basis  —  Fair  present  value  —  Abnormal  prices. 

11.  Rates  based  upon  value  must  be  based  upon  "fair  present  value" 
which  cannot  be  determined  by  the  abnormally  high  prices  following 
war. 

Return  —  Bond  discount  —  Amortization. 

12.  A  utility  which  sells  securities  at  a  discount,  with  the  consent 
of  the  state  regulatory  body,  is  entitled  to  charge  the  public,  in  addi- 
tion to  what  would  otherwise  be  the  cost  of  the  service,  the  amount 
necessary  to  amortize  such  discount  during  the  life  of  the  securities. 

P.U.R.1920A. 
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Return  —  Operating  expenses  —  Interest. 

13.  Good  faith  requires  that  the  purchasers  of  public  utility  securi- 
ties bearing  an  abnormally  high  interest  rate,  with  the  consent  of  the 
state,  be  protected  in  their  investment  by  the  fixing  of  rates  which 
will  enable  the  utility  to  pay  such  interest. 


Return  —  Gross  income  —  Revenue  passengers  on  street  railway. 

Table  allowing  increases  in  revenue  passengers  on  United  Bail- 
ways  &  Electric  Company  of  Baltimore,  p.  10. 

Return  —  Estimates  of  future  expenses  and  revenues. 

Methods  of  estimating  future  street  railway  revenue  passengers 
and  car  miles  operated,  p.   17. 

Return  —  Gross  revenue  —  Estimates  of  passenger  revenues. 

Methods  of  estimating  street  railway  passenger  revenues  where 
different  rates  of  fare  are  charged,  p.  20. 

Depreciation  —  Method  of  treatment. 

Statement  that  the  United  States  Supreme  Court  has  never  at- 
tempted any  full  discussion  of  the  manner  in  which  depreciation  should 
be  treated,  p.  23. 

Depreciation  —  Relation  of  depreciation  and  maintenance. 

Discussion  of  relation  of  maintenance  and  depreciation  and  liability 
of  public  for  both,  p.  23. 

Depreciation  —  Need  of  depreciation  reserve. 

Discussion  of  need  of  depreciation  reserve  and  benefit  to  be  derived 
'    therefrom,  p.  24. 

Service  —  Duty  —  Repairs  and  replacements. 

Discussion  of  duty  of  utility  with  reference  to  repairs  and  re- 
placements, p.  24. 

Depreciation  —  Funds  —  Duty  of  utility* 

Discussion  of  duty  of  utility  as  to  use  of  depreciation  fund  to> 
restore  property,  and  not  to  pay  dividends,  p.  24. 

Depreciation  —  Power  of  Commission  —  Compelling  maintenance  of 
depreciation  reserve. 

Discussion  of  power  of  Maryland  Commission  relative  to  main- 
tenance of  depreciation  fund,  and  to  fixing  of  rates  to  provide  for 
depreciation  and  maintenance,  p.  25. 

Depreciation  —  Basis  of  computations  —  Gross  expenses. 

Statement  showing  impropriety  of  computing  annual  depreciation 
on  basis  of  gross  expenditures,  p.  28. 
Depreciation  —  Methods  of  estimating  —  Increased  cost  of  labor  and. 
materials. 

Statement  that  depreciation  allowance  should  be  increased  upon 
an  increase  in  cost  of  labor  and  materials,  p.  29. 

Return  —  Basis. 

Statement  that  estimates  of  future  earnings  and  expenses  based 
upon  past  results  necessarily  assume  that  there  will  be  no  improve- 
ment in  operating  efficiency,  p.  30. 
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Bates  —  Pouter  of  Commission  —  Discretion. 

♦  Statement  that  the  Commission  must  at  each  stage  of  rate  «i*lH«g 

use  its  own  judgment  in  each  particular  case,  p.  39. 

"Return  —  Net  income  —  Amount. 

Statement  that  a  utility  should  earn  one  and  one-half  times  the 
fixed  charges  in  order  to  maintain  its  credit,  p.  43. 

Return  --  Gross  income  —  X  umber  of  street  railway  passengers  using 
tickets. 

Discussion  of  number  of  street  railway  passengers  buying  tickets 
at  specified  reduced  rates,  p.  47.   • 

Keturn  --  Gross  income  —  Passengers  using  street  railway  tickets. 

Table  showing  number  of  street  railway  passengers  in  Washington 
making  use  of  tickets  at  reduced  rates,  p.  49. 

Mates  —  Street  railways  —  "Cost  of  service99  plan. 

Discussion  of  "coat  of  service"  plans  of  regulating  rates  of  street 
railway,  p.  63. 

Aetum  —  Operating  expenses  —  Taxes  and  paving  charges. 

II  Statement  that  paving  charges  required  to  be  paid  by  a  street 
railway,  taxes  on  gross  income,  and  other  forms  of  taxation,  must  be 
paid  by  patrons,  p.  65. 

On  Rehearing. 

Public  utilities  —  Relations  with  public  —  Policy  —  Reconstruction 
1      period. 

Discussion  of  necessity  of  inauguration  of  a  constructive  policy 
with  reference  to  public  utilities,  p.  67. 

Return  —  Adequacy  —  Interest  of  public  in  operation  and  mainte- 
nance of  utility  property. 

Discussion  of  interest  of  public  in  the  continued  and  proper  opera- 
tion and  maintenance  of  public  utility  property,  p.  69. 

[September  30,  1919.] 

Petition  of  the  United  Railways  &  Electric  Company  of 
Baltimore  for  permission  to  increase  street  railway  rates;  denied 
as  to  increase  in  special  ticket  rates,  but  6-cent  adult  charge  raised 
to  7  cents  with  requirement  that  four  tickets  be  sold  for  26  cents. 

Appearances:  Joseph  C.  France,  and  William  H.  Maltbie 
representing  the  United  Railways  &  Electric  Company  of  Balti- 
more; Joseph  S.  Goldsmith  People's  Counsel,  and  Osborne  I. 
Yellott,  Special  Counsel,  both  representing  the  general  public; 
James  J.  McNamara,  Counsel  for  the  Federation  of  Labor;  S.  S. 
Field,  City  Solicitor  (by  printed  brief  only),  representing  the 
Board  of  Estimates  of  Baltimore  City. 
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Statement  of  Proceedings. 

By  the  Commission:  Oil  July  19,  1018,  the  United  Kail- 
ways  &  Electric  Company  of  Baltimore  filed  its  application  for 
an  increased  rate  of  fare  from  5  to  6  cents  and  a  uniform  increase 
of  1  cent  in  the  case  of  children  between  the  ages  of  four  and 
twelve  years  and  the  users  of  commutation  books.  In  its  peti- 
tion the  company  alleged  in  substance  that  by  reason  of  war 
conditions  it  was  no  longer  possible  to  render  adequate  service  to 
the  public  at  the  existing  rates  of  fare.  It  also  expressly  dis- 
claimed any  intention  to  establish  by  the  proceeding  any  per- 
manent rate  of  fare,  stating  that  it  asked  for  relief  purely  as  a 
war  emergency  measure  and  during  the  period  of  war  conditions, 
solely  for  the  purpose  of  preserving  its  pre-war  efficiency,  and  to 
prevent,  as  far  as  possible,  injury  to  its  credit  and  to  its  organiza: 
tion  and  the  deterioration  of  its  plant,  which  would  otherwise 
result  *  It  further  stated  that  "it  is  not  intended  that  any  part 
of  the  increased  revenue  hereby  sought  should  increase  the  mar- 
gin of  profit  which  the  company  had  heretofore  earned." 

Subsequently,  without  waiting  for  the  Commission  to  act  upon 
this  application,  the  company,  acting  under  §  15  of  the  Public 
Service  Commission  Law,  filed  its  schedule  "P.  S.  C.  Md.  No. 
S,"  effective  October  1,  1918,  in  which  it  provided  for  a  flat  in* 
crease  of  1-  cent  in  each  of  its  existing  adult,  children,  and  com- 
mutation fares. 

On  September  18,  1918,  the  Commission,  of  its  own  motion, 
filed  a  complaint  alleging  that  the  proposed  increases  in  fares  as 
set  forth  in  the  above-revised  schedule  were  "excessive;  unjust, 
unfair,  and  unreasonable."  • 

The  company's  application  of  July  19,  1918  (case  No.  1568 
and  the  Commission's  complaint  (case  No.  1583)  were  subse: 
quently  consolidated  and  came  to  hearing  November  18,  1918. 
The  hearing  adjourned  on  that  date  until  December  2d,  on  which 
date  the  hearings  were  resumed  and  continued  until  December 
19th. 

On  January  7, 1919,  the  Commission  filed  its  opinion  in  these 
two  cases,  the  same  being  accompanied  by  its  order  No.  4608,  Re 
United  R.  &  Electric  Co.  P.U.R.1919C,  74,  of  that  date  pre- 
scribing a  6-cent  fare  for  the  conveyance  of  each  passenger  over 

twelve  years  of  age  and  4  cents  for  each  child  between  the  ages 
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of  four  and  twelve  years,  with  substantially  equivalent  increases 
in  the  case  of  other  special  and  commutation  rates. 

By  the  express  terms  of  order  No.  4608,  the  rates  therein  pre- 
scribed were  to  become  effective  from  and  after  January  7,  1919, 
and  continue  "until  December  31, 1919,  and  for  no  longer,  unless 
such  period  be  extended  for  a  further  period  as  hereinafter  pro- 
vided, or  this  order  be  earlier  modified  or  abrogated  by  further 
order  of  this  Commission."  The  order  further  provided  in  this 
connection,,  as  follows : 

"2.  That  from  and  after  the  hour  of  midnight  on  the  31st  day 
of  December,  1919,  said  company's  right  and  privilege  to  charge 
and  collect  the  increased  fares  herein  authorized  to  be  charged 
and  collected,  shall  cease  and  determine,  and  said  company  shall 
thereafter  be  permitted  to  charge  no  fares  in  excess  of  those 
charged  by  it  on  September  30,  1918,  unless  this  Commission 
shall  in  the  meantime,  by  its  order  in  writing,  for  such  cause  as 
may  then  seem  to  it,  and  be  in  law,  good  ajid  sufficient,  authorize 
said  company  to  charge  fares  in  excess  of  those  which  were  in 
effect  September  30,  1918; 

"3.  That  so  soon  after  the  date  of  this  order  as  may  be  reason- 
ably practicable  and  convenient,  and  in  no  event  later  than  Jan- 
uary 31,  1919,  said  company  shall  furnish  to  this  Commission 
accurate  and  complete  statements  under  oath,  and  in  .convenient 
form,  setting  forth  the  number  of  revenue  and  transfer  passen- 
gers carried,  and  the  number  of  car  miles  operated,  the  cash  re- 
ceipts from  operation  and  other  sources,  and  the  operating  and 
other  expenditures  of  the  company,  all  set  forth  in  the  manner 
prescribed  by  the  rules  of  this  Commission  for  accounting  by 
street  railway  companies,  for  the  calendar  months  of  October, 
November,  and  December,  1918,  respectively;  and  thereafter,  so 
soQn  as  may  be  reasonably  practicable  and  convenient  after  the 
end  of  each  calendar  month  during  the  year  1919,  and  in  no 
<?vent  later  than  the  last  day  of  the  next  succeeding  calendar 
month,  said  company  shall  furnish  this  Commission  a  complete 
statement,  as  aforesaid,  covering  the  operations  of  the  company 
during  the  next  preceding  month; 

"4.  That  the  right  of  the  respondent  company  to  charge  and 
collect  the  fares  in  this  order  prescribed  shall  be  held  subject  at 
all  times  during  the  period  covered  by  such  order,  or  any  exten- 
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flion  thereof  which  may  hereafter  be  granted  as  aforesaid,  to  the 
right  and  power  of  this  Commission  to  reopen  this  case  in  the 
light  of  the  facts  disclosed  by  the  monthly  reports,  aforesaid,  or 
of  other  facts  otherwise  coming  to  the  attention  of  this  Commis- 
sion, and  modify  the  rates  of  fare  by  this  order  authorized  to  be 
charged  and  collected  by  the  respondent  company." 

Meanwhile  the  rates  of  fare  prescribed  in  the  company's  re- 
vised schedule  "P.  S.  C.  Md.  No.  8",had  become  effective  October 
1,  1918,  as  provided  in  such  schedule. 

On  May  23,  1919,  seven  months  and  twenty-three  days  after 
the  rates  so  prescribed  became  effective,  and  a  little  over  seven 
months  before  the  date  set  for  their  termination  unless  further 
extended  by  the  Commission  as  provided  in  said  order  No.  4608, 
the  company  filed  its  petition,  alleging  that  while  its  passenger 
traffic  had  continued  with  no  diminution  since  the  cessation  of 
hostilities  in  the  early  part  of  November,  1918,  and  its  gross 
revenues  had  increased,  nevertheless,  by  reason  of  its  increased 
service  at  war  wages  and  costs,  and  increased  cost  in  operating 
expenses  and  maintenance,  the  company  since  the  1st  of  October, 
1918,  when  the  additional  fare  became  effective,  to  April  1,  1919, 
had  accumulated  a  deficit  of  $167,088.90  as  to  its  interest  charges 
and  a  deficit  of  $619,894.90  as  to  its  pre-war  surplus  and  inter- 
est, and  asked  that  the  Commission's  order  No.  4608  of  January 
7,  1919,  be  modified  to  increase  the  base  rate  from  6  cents  to  6^ 
cents  adult  fare  (four  tickets  for  25  cents  or  multiple  thereof, 
when  paid  for  in  tickets),  or  7  cents  for  a  single  cash  fare,  with 
proportionate  increases  in  all  other  rates  except  children's  fares, 
which  the  company  suggested  should  remain  unchanged. 

This  application  came  to  be  heard  August  7,  1919,  the  hear- 
ings and  arguments  consuming  eighteen  days  and  being  concluded 
September  5,  1919. 

Meanwhile  the  company  had  voluntarily  entered  into  an  agree- 
ment with  its  employees,  under  which  agreement  wages  and  sala- 
ries were  materially  increased,  the  company's  estimate  of  the 
aggregate  of  these  increases  being  $805,524  per  year.  Inasmuch 
as  the  estimates  both  of  the  company  and  of  counsel  representing 
the  public  had  been  prepared  before  this  wage  increase  was  made, 
and  it  was  not  practicable  to  redraft  them  at  that  late  date,  there 
was  no  official  mention  of  such  increase  until  near  the  conclusion 
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of  the  hearings,  when  it  was  suggested  that  proper  allowances  be 
made  therefor  in  the  exhibits  as  originally  prepared.  The  com- 
pany also  filed  additional  exhibits  based  on  the  inclusion,  of  .such 
wage  increase,  and  contended  that  an  increase  of  fares  from 
6  to  7  cents,  with  four  tickets  for  25  cents,  would  not  suffice  to 
enable  it  to  render  adequate*  service  and  meet  its  corporate  re- 
quirements, including  such  wage  increase,  and  that  for  these  pur- 
poses a  fare  of  10  cents  would  be  required,  with  two  tickets  for 
15  cents.  It  was  estimated  by  the  company's  witness,  Mr.  John 
E.  Zimmermann,  of  the  firm  of  Day  &  Zimmermann  of  Phila- 
delphia, that  with  the  base  rate  at  10  cents,  from  90  to  99  per 
cent  of  the  company's  patrons  would  use  tickets  at  the  reduced 
rate  of  7£  cents  each.  .Subsequently  it  was  suggested  that  a  base 
rate  of  8  cents,  with  tickets  at  the  rate  of  7£  cents,  would  produce 
substantially  the  same  result  and  would  be  satisfactory  to  the 
company. 

On  behalf  of  the  public  it  was  contended  that,  with  the  intro- 
duction of  proper  and  possible  economies,  a  base  rate  of  7  cents 
with  four  tickets  for  25  cents,  or  6J  cents  each,  would  yield  the 
company  a  sufficient  net  operating  income  to  enable  it  to  render 
adequate  service  and  at  the  same  time  meet  all  its  corporate  re- 
quirements. Representatives  of  the  Federation  of  Labor  con- 
tended that  there  should  be  no  further  increases  over  the  existing 
base  rate  of  6  cents;  and  there  were  petitions  filed  in  the  case 
asking  the  Commission  to  reduce  the' base  rate  to  the  former  rate 
of  5  cents. 

At  the  date  of  the  conclusion  of  the  argument  the  company's 
operating  figures  for  the  month  of  August,  1919,  were  not  avail- 
able, but  have  since  been  furnished  the  Commission.  Inasmuch 
as  they  were  furnished  in  compliance  with  order  No.  4608,  above 
referred  to,  the  figures  for  August  will  be  used  in  this  opinion 
along  with  the  other  figures  and  data  which  were  given  in  evi- 
dence at  the  hearings.  It  is  important  to  note  in  connection  with 
these  August  figures  that  the  wage  increase  above  referred  to 
became  effective  August  17,  1919,  and  that  the  effect  of  such 
wage  increase  is  therefore  reflected  in  part  in  the  figures  for  that 
month. 

P.UJL1920A. 


BE  UNITED  RAILWAYS  &  E.  CO.  9 

Effect  of  Former  Increase. 

In  its  opinion  in  the  Six  Cent  Fare  Case  this  Commission 
estimated  that  the  1-cent  increase  provided  for  in  its  order  No. 
4608  would  yield  the  company  approximately  $2,240,000  addi- 
tional gross  revenue. 

It  was  shown  in  that  case  that  the  company's  average  net  earn- 
ings from  1912  to  1917,  inclusive,  after  the  payment  of  operating 
and  maintenance  expenses,  depreciation  allowances,  taxes,  and 
fixed  charges,  had  been  $848,802,  this  sum  having  been  available 
for  dividends  and  surplus  during  that  period. 

It  was  also  shown  that  in  view  solely  of  the  higher  wage  scales 
prevailing  at  the  date  of  our  order,  and  without  any  regard  what- 
ever to  the  higher  prices  of  materials  and  supplies,  the  operations 
of  the  company  under  the  existing  5-cent  fare  would  result  in  a 
deficit  of  $2,163,057  for  the  ensuing  year  as  compared  with  the 
above  pre-war  period. 

The  Commission  concluded  in  that  case  that  "if  the  respondent 
company  is  to  be  put  in  a  position  to  render  adequate  service  to 
the  people  of  this  community,  it  must  have  a  substantial  increase 
in  its  revenues,  and  that  the  amount  of  such  increase  required  in 
the  immediate  future  is  approximately  the  amount  which  may 
reasonably  be  anticipated  to  be  yielded  by  the  increase  of  1  cent 
in  practically  all  the  company's  fares." 

It  will  be  noted  that  the  Commission  did  not,  in  this  opinion, 
commit  itself  absolutely  to  the  proposition  that  the  company 
should  be  permitted,  at  all  hazards,  to  increases  in  fares  sufficient 
to  yield  its  full  and  exact  pre-war  surplus.  It  is  true,  the  com- 
putations were  made  upon  that  basis,  but  these  computations  took 
account  only  of  increased  labor  costs,  and  ignored  entirely  in- 
creased costs  of  materials,  the  company  itself  having  elected  this 
method  of  presenting  its  case,  and  having  asked  only  for  an  in- 
crease of  1  cent  in  its  fares  to  meet  this  additional  expense  of 
labor. 

Notwithstanding  the  fact  that  for  these  reasons  the  6-cent  fare 
was  not  designed  to  yield  the  company  its  full  pre-war  surplus,  it 
will  nevertheless  prove  interesting  and  helpful  to  see  how  far  this 
1-cent  increase  has  fallen  short  of  yielding  such  pre-war  surplus 
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during  the  eleven  months  from  October  1,  1918,  to  .August  31, 
1919,  the  latest  date  for  which  operating  figures  are  available* 

The  Commission's  estimate  in  the  former  case,  that  the  in- 
crease in  fare  from  5  to  6  ce^uts  would  yield  the  company  in- 
creased gross  revenues  of  $2,240,000  during  the  year,  was  upon 
the  assumption  that  the  company  would  transport  during  thac 
year  224,000,000  revenue  passengers,  this  figure  having  been  the 
estimate  of  the  Commission's  special  counsel,  and  the  company's 
representatives  having  contended  that  such  estimate  was  exces- 
sive. 

The  following  table  shows  actual  results  as  compared  with  such 
estimate : 

TABLE  I. 
Revenue  Passengers — (Actual  and  Estimated). 


1918. 


November 
December 


Total  bal.  1918 


1919. 


January 
February 
March  . . 


April  .. . . 
Hay  .... 
June 

July  .... 
August  . . 
September 
October    . 


Total  10  mos.  1919 
Total  12  mos 


Estimated,  i      Actual. 


19,250,000 
18,750,000 


38,000,000 

17,500,000 
16,500,000 
18,000,000 
18,000,000 
19,000,000 
19,500,000 
19,700,000 
19,500,000 
19,000,000 
19,500,000 


186,200,000 
224,200,000 


18,642.833 
19,402,443 


38,045,27ft 

18,771,764 
17,640,547 
19,613,464 
19,711,271 
21,260.540 
21,021,534 
20,966,521 
21,557,81* 


It  will  be  noted  that  the  actual  number  of  revenue  passengers 
carried  by  the  company  since  December  1,  1918,  have  far  ex- 
ceeded the  estimates  adopted  by  the  Commission  in  its  opinion  in 
the  former  case.  This  fact  is  unquestionably  due  to  the  more 
pronounced  prosperity  and  business  activity  of  the  community 
following  the  cessation  of  hostilities,  than  was  anticipated  by  the 
Commission  at  the  date  of  its  opinion, — a  demonstrated  fact 
which  should  not  be  lost  sight  of  when  we  come  later  in  this  opin- 
ion to  estimate  upon  the  number  of  revenue  passengers  to  be 
carried  in  the  future. 

The  excess  revenue  passengers  over  the  Commission's  estimate 
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resulted  in  a  corresponding  excess  in  the  company's  gross  receipts 
over  the  Commission's  estimates. 

But,  on  the  other  hand,  the  transportation  of  this  greater  num- 
ber of  passengers  required  the  company  to  operate  its  cars  a 
greater  number  of  car  miles,  this  fact  being  directly  reflected  in 
the  company's  operating  expenses  during  the  period. 

The  books  of  the  company  show  that  since  October  1,  1918,  the 
date  when  the  existing  rate  became  effective,  the  earnings  of  the 
company,  after  the  payment  of  operating  expenses,  taxes,  depre- 
ciation allowances,  and  fixed  charges,  have  been  materially  less 
than  they  were  during  corresponding  periods  in  the  past.  The 
balance  remaining  after  the  payment  of  the  above  items,  includ- 
ing fixed  charges,  has  been  referred  to  in  the  exhibits  and  by  the 
witnesses  and  counsel  throughout  the  hearings  as  the  "balance  to 
surplus,"  and  that  phrase  will  be  used  with  such  meaning 
throughout  this  opinion. 

The  following  table  shows  this  balance,  to  surplus"  by  months 
since  October  1,  1918,  and  until  August  31,  1919,  with  figures 
showing  revenue  passengers  and  car  miles  during  this  period,  and 
the  corresponding  figures  for  each  month  during  the  preceding 
year  for  comparison: 
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The  above  table  shows  that,  during  the  eleven  months  the  6- 
cent  fare  has  been  in  force,  the  company  has  earned  a  net  balance 
to  surplus  of  but  $41,731,  as  against  $488,485  earned  during  the 
corresponding  eleven  months  beginning  October  1,  1917,  and  as 
against  the  average  of  $848,802  during  the  entire  years  1912  to 
1917  inclusive. 

During  these  eleven  months  the  company  transported  215,- 
138,245  revenue  passengers,  the  additional  revehue  from  whom, 
through  the  1-cent  increase  in  fare,  may  roughly  be  estimated  at 
$2,150,000.  Without  this  additional  revenue  during  these  eleven 
months,  the  company  would  have  sustained  a  deficit  in  operating 
and  fixed  charges  of  $2,108,269,  on  the  basis  of  the  above  figured. 

Its  fixed  charges  during  these  eleven  months  were  $2,916,411.3 
so  that  it  is  clearly  demonstrated  that,  without  such  increased 
fares  granted  by  our  order  No.  4608,  the  company  would  have 
fallen  $808,142  short  of  being  able  to  pay  the  interest  on  its  bonds 
and  other  interest-bearing  obligations. 

These  facts  do  at  least  two  things : 

First,  they  demonstrate  conclusively  both  the  wisdom  fend 
reasonableness  of  the  increase  in  fares  granted  by  our  order  No- 
4608  of  January  7,  1919 ;  and 

Second,  they  demonstrate  just  as  conclusively,  the  utter  unrea- 
sonableness, certainly  at  the  present  time,  of  the  applications 
which  we  have  received  for  an  order  requiring  the  restitution  of 
the  former  6-cent  base  rate  of  fare. 

The  Company's  Present  Necessities. 

The  above  figures  do  not,  however,  necessarily  in  themselves 
justify  the  present  application  for  an  increase  in  the  fares  of  the 
company  beyond  the  6-cent  base  rate  established  by  our  former 
order. 

In  the  case  now  before  us,  the  Commission  has  had  the  benefit 
of  much  more  elaborate  and  exhaustive  studies  of  the  operating 
results  of  the  company  in  the  past  and  other  relevant  data,  than 
we  had  before  us  in  the  former  case. 

The  exhibits  containing  this  data  included  detailed  studies  of 
the  company's  primary  and  subaccounts,  respectively,  by  years 
from  1912  to  1918  inclusive;  of  the  same  by  months  from  Jan- 
uary 1,  1916,  to  June  80,  1919,  supplemented  by  further  more 
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general  statements  of  operating  results  for  July  and  August, 
1,919,  furnished  as  those  figures  became  available;  tables  and 
charts  showing  the  nature,  extent,  and  effect  of  increases  in  the 
cost  of  labor  and  materials ;  comparisons  with  the  operating  re- 
spite of  similar  companies  in  other  cities ;  elaborate  estimates  of 
probable  future  operating  results,  accompanied  by  voluminous 
supporting  sheets  and  data;  and  much  other  information  and 
data  not  within 'the  above  general  classifications. 

In  addition  to  the  above  data,  which  was  furiished  principally 
by  the  company,  the  Commission  has  had  the  benefit  of  independ- 
ent, estimates  and  supporting  data  prepared  by  people's  counsel, 
Joseph  S.  Goldsmith,  and  of  an  elaborate  typewritten  analysis  of 
the1  company's  books,  and  estimate  of  probable  future  operating 
Results,  prepared  by  Osborne  I.  Yellott,  who  was  for  five  and  a 

•  half  years  the  assistant  general  counsel  of  this  Commission,  sub- 
sequently participated  in  the  Six  Cent  Fare  Case,  and  was  again 
employed  by  the  state  as  special  counsel  to  assist  in  the  presenta- 
tion of  this  case. 

.  . .  The  company's  only  witness  was  John  E.  Zimmermann,  of  Day 
&  Zimmermann.  Mr.  Zimmermann  was  on  the  stand  under  direct 
examination  for  six  days,  and  under  cross-examination  for  eight 
days, 

.  While  under  direct  examination  he  filed  a  large  number  of 
exhibits  dealing  almost  exclusively  with  the  past  earnings  of  the 
company  and  its  prospective  earnings  under  existing  and  pro- 
posed rates  up  to  December  31,  1919,  all  these  estimates  ignoring 
the  wage  increase  of  $805,524,  above  referred  to.  Mr.  Zimmer- 
man's general  plan  in  these  estimates  was  to  take  the  actual 
figures  for  the  first  six  months  of  the  calendar  year  1919  and  add 
to  ^hem  his  estimates  for  the  remaining  six  months  of  that  year, 
thus  showing  the  balance  to  surplus  as  it  would  be  during  that 
calendar  year  if  his  estimates  were  correct,  and  also  showing  how 
far  this. balance  to  surplus  would  fall  short  of  the  balance  to  sur- 
plus earned  by  the  company  during  the  year  1916.  His  estimates 
for  the  remaining  six  months  in  1919  were  based  mainly  upon 
a  QtuaJ'  car-mile  costs  during  the  first  six  months  of  1919,  applied 
tq  .his  estimates  of  the  car  miles  which  it  would  be  necessary  to 
operate  in  order  to  carry  the  number  of  passengers  which  he  esti- 
mated would  be  carried  during  such  six  months. 

The  original  estimates  of  Mr.  Zimmermann,  Mr.  Goldsmith, 
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and  Mr.  Yellott  were  all  predicated  upon  the  assumption  that 
the  6-cent  fare  would  continue  in  force  to  the  end  of  the  year,  that 
the  amount  of  maintenance  work  would  be  proportionately  the 
*ame  as  that  done  during  the  first  six  months  of  the  year,  that 
the  proportion  of  car  miles  operated  to  revenue  passengers  car- 
ried would  remain  substantially  the  same,  and  that  there  would 
be  no  increase  in  wages. 

The  estimates  of  Mr.  Zimmermann,  Mr.  Goldsmith,  and  Mr. 
Yellott,  respectively,  are  shown  in  comparative  form  in  the  fol- 
lowing table: 

TABLE  JII. 
Comparative  Estimates  for  19l9. 


Estimate  for  Year  of  3919. 

a 

Yellott. 

Zimmer- 
mann. 

Goldsmith. 

240,000,000 
35,520,821 
5.897* 

240,777,100 
35,721,405 

5.887* 

244,620,000 

5.887* 

$14,140,819 
122,360 

$14,174,548 
125,000 

$14,400,786 
122,055 

Total  operating  revenue 

$14,263,179 

$14,299,548 

$14,522,841 

Maintenance  ways  and  structures  . . 

$685,559 

856,033 

58,450 

$689,429 

860,867 

58,229 

$682,356 

825,207 

57,984 

Total 

$1,600,042 

$1,608,525 

$1,565,547 

$985,392 

3,735,211 

948,420 

17,896 

1,212,243 

$985,392 

3,736,297 

975,599 

21,701 

644,324 

700,474 

$1)89,445 

3,738,354 

927,246 

Other  trail  sp or.  expense 

Traffic 

25,152 

Accidents  and  damages 

544,278 

706,584 

Total 

$6,899,162 

$7,063,737 

$6,931,059 

$1,410,839 

$1,420,142 

$1,510,323  * 

• 

$2,910,043 

$10,092,454 

$10,006,929 

$4,353,136 
713,598 

$4,207,094 
717,609 

$4,515,912 
514.248 

• 

$3,639,338 

40,000 

$3,489,485 
24,250 

$4,001,664 
20,562 

Nonoperating  income 

Total 

$3,670,538 
3,178,949 

$3,513,736 

3,178,950 

'     $4,022,226 
3,202,854 

Fixed  charges 

Balance   to   surplus   before   income 
tax    

$500,589 

$334,785 
86,221 

$819,372 

1918   Federal   income  tax  paid   in 
1919    

t 

t 

$240,564 
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Subsequently  Mr.  Zimmermann  introduced  a  number  of  addi- 
tional exhibits  through  which  he  undertook  to  demonstrate  the 
company's  necessity  for  greater  allowances  on  account  of  main- 
tenance, depreciation,  and  accidents  and  damages,  than  he  had 
made  in  his  original  estimates,  which  were  based  mainly,  as  we 
have  3tated,  upon  actual  expenditures  during  the  first  six  months 
of  1919.  Still  later  in  the  hearings  he  presented  other  exhibits 
designed  to  show  the  effect  of  the  wage  increases  above  referred 
to,  his  final  exhibit  (company's  exhibit  B)  indicating  the  neces- 
sity for  a  10-cent  straight  fare,  with  two  tickets  for  15  cents,  in 
order  to  yield  a  balance  to  surplus  of  $1,017,476  (a  little  less 
than  the  1916  balance)  after  the  allowance  of  the  sums  which  he 
claimed  would  be  necessary  for  the  proper  operation  of  the  com- 
pany's system. 

The  cross-examination  of  Mr.  Zimmermann  developed  the  fact 
that  the  main  differences  between  his  estimates  and  those  of 
counsel  for  the  public  were  in  respect  to  the  following  items : 

1.  Passenger  revenue ; 

2.  Maintenance; 

3.  Depreciation  allowance; 

4.  Accidents  and  damages; 

5.  Federal  income  tax; 

6.  Proper  balance  to  surplus. 

Both  People's  Counsel  Goldsmith  and  Special  Counsel  Yellott, 
at  the  time  of  making  up  their  respective  original  estimates,  had 
before  them  the  complete  figures  only  up  to  the  end  of  May,  1919, 
although  they  subsequently  received  from  the  company  a  few  days 
prior  to  the  first  day  of  the  hearings  the  complete  figures  for  the 
month  of  June.  The  operating  figures  for  the  month  of  July 
were  not  furnished  them  until  the  hearings  were  well  under  way. 
Under  the  company's  methods  of  accounting  it  is  possible  to  fur- 
nish the  traffic  figures  a'  day  or  two  after  the  close  of  each  month, 
but  the  revenue  and  expense  figures  cannot  be  shown  until  the 
books  for  the  month  have  been  closed,  which  usually  takes  from 
two  to  three  weeks. 

[1]  It  goes  almost  without  saying  that  in  a  case  of  this  kind, 
where  a  new  rate  of  fare  has  been  in  force  for  only  a  compara- 
tively short  time,  more  satisfying  estimates  can  be  made  as  to 
probable  future  results  from  the  figures  covering  a  period  of 
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nine,  ten  or  eleven  months,  respectively,  than  from  the  figures  for 
shorter  periods. 

The  Commission  now  has  before  it  the  full  figures  for  the 
period  from  January  1,  1912,  to  September  30,  1918,  while  the 
old  fare  of  5  cents  was  in  force,  and  for  the  further  period  of 
October  1, 1918,  to  August  31, 1919,  covering  the  period  the  new 
6-cent  rate  has  been  in  force. 

In  view  of  the  fact  that  the  estimates  of  counsel  for  the  public 
were  prepared  before  the  figures  after  May  30,  1919,  were  avail- 
able, that  Mr.  Zimmermann's  original  estimates  were  prepared 
with  only  one  more  month's  data  at  hand,  and  that'  many  of  the 
differences  between  the  respective  estimates  are  due  to  the  fact 
that  they  were  made  upon  the  basis  of  incomplete  and  different 
data,  the  Commission  has  concluded  that  it  is  incumbent  upon 
it  to  go  through  the  painfully  laborious  task  of  "making  its  own 
estimate  of  what  would  have  been  the  probable  operating  results 
for  the  entire  calendar  year  of  1919  upon  the  assumption  that 
the  6-cent  fare  had  remained  in  effect  throughout  the  entire  year. 

In  making  this  analysis  the  Commission  adopted  the  methods 
about  to  be  stated,  using  the  order  in  which  the  items  are  set  up 
in  table  IIL 

Revenue  Passengers. 

The  first  step  in  estimating  probable  operating  receipts  and 
expenses  is  to  determine  the  number  of  revenue  passengers  likely 
to  be  carried  during  the  period  under  consideration.  In  this  case 
the  period  under  consideration  is  the  calendar  year  1919. 

Mr.  Yellott's  estimate  of  the  number  of  passengers  likely  to  be 
carried  during  the  year  was  240,000,000. 

At  the  time  of  making  this  estimate  he  had  before  him  the 
number  of  revenue  passengers  carried  each  year  during  the  years 
1912  to  1918,  inclusive,  and  the  number  carried  each  month  dur- 
ing the  years  1916  to  1918,  inclusive*  He  also  had  before  him 
the  figures  showing  the  actual  number  of  passengers  carried  dur- 
ing the  first  six  months  of  1919.  Analyzing  the  above  figures, 
he  fotind  that  the  average  number  of  passengers  carried  during 
the  first  six  months  of  1916,  1917,  and  1918  was  48.4  per  cent 
of  the  average  for  the  entire  year.  Applying  this  percentage  to 
the  total  for  the  first  six  months  of  1919,  ho  found  that  the  num- 
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ber  to  be  carried  during  the  entire  year  upon  this  basis  would  bd 
243,634,535.  He  then  applied  the  average  percentage  which 
each  month  bore  to  the  entire  year  during  the  years  1916  to  1918, 
inclusive,  and  found  that  these  figures  ranged  between  239,-. 
000,000  to  249,000,000,  the  average  being  243,330,500  for  the 
entire  year.  He  also  found  that  the  January  and  February 
figures  were  abnormal,  and,  in  order  to  be  conservative,  took  the 
average  indicated  by  the  remaining  four  months  in  the  first  half 
of  1919,  which  was  approximately  240,000,000  for  the  entire 
year.    . 

Mr.  Goldsmith  took  the  number  of  revenue  passengers  actual- 
ly carried  during  the  months  of  March,  April,  and  May,  1919, 
and  multiplied  this  by  four,  thus  arriving  at  his  estimate  of 
244,620,000. 

Mr.  Zimmenfiann  had  available  the  monthly  figures  for  the 
3ntire  period,  1912  to  1918,  inclusive,  but  excluded  the  year  1918 
for  the  reason  that  it  was  in  some  respects  abnormal,  especially 
ytith  respect  to  the  severe  weather  in  January  and  Feb- 
ruary and  the  epidemic  of  influenza  in  October.  He  then  ascer- 
tained the  average  percentage  which  the  revenue  passengers  car- 
ried each  month  bore  to  the  number  carried  during  the  whole 
year  throughout  the  period  1912  to  1917,  inclusive,  and  applied 
these  percentages  to  the  last  six  months  of  1919,  adding  the  re- 
sult so  obtained  to  the  actual  number  carried  during  the  first 
six  months.  This  method  resulted  in  his  estimate  of  240,777,100 
for  the  year.  Incidentally  Mr.  Zimmermann's  table  of  these 
percentages  showed  that  from  1912  to  1917,  inclusive,  the  com- 
pany had  carried  during  the  first  eight  months  of  each  year  an 
average  of  65,991  per  cent,  of  the  number  carried  for  the  entire 
twelve  months. 

It  will  be  noted  that  the  methods  adopted  by  Mr.  Yellott  and 
Mr.  Zimmermann  were  strikingly  similar,  but  inasmuch  as  the 
latter  had  available  more  data  than  the  former,  the  Commission, 
in  making  its  estimate,  has  adopted  the  method  and  figures  used 
by  Mr.  Zimmermann.  In  short,  we  have  accepted  Mr.  Zimmer- 
mann's  calculations  that  65.991  per  cent  of  the  passengers  carried 
during  the  year,  from  1912  to  1917,  inclusive,  were  carried  dur- 
ing the  first  eight  months  of  the  year,  and  have  applied  this  per- 
centage to  the  known  figures  for  the  first  eight  months  of  1919, 
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the  result  being  an  estimate  of  243,129,230  revenue  passengers 
for  the  entire  year  1919,  In  our  estimate  we  have  used  the  round 
figure  243,000,000. 

Car  Miles. 

In  estimating  the  number  of  car  miles  necessary  to  be  run  in 
order  to  carry  the  number  of  revenue-  passengers  which  he  had 
estimated  would  be  carried  during  the  last  six  months)  Mr.  Yell* 
ott  first  found  that  the  number  of  revenue  passengers  carried  per 
car  mile  had  increased  gradually  from  5.84  in  1912  to  6.96  in 
1918,  the  average  for  the  seven  years  being  6.25.  He  attributed 
this  increase  from  year  to  year  to  growth  in  population,  greater 
business  activity,  increase  in  riding  habit,  larger  cars,  and  im- 
provement in  distribution  of  cars.  He  then  found  that  the  aver- 
age for  the  first  six  months  of  1919  had  been  6.75  as  against  6.98 
during  the  first  six  months  of  1918,  6.29  during  the  first  six 
months  of  1917,  and  6.33  during  the  first  six  months  of  1916. 
Under  these  circumstances  he  took  the  figure  for  the  first  six 
months  of  1919,  to  wit,  6.75,  rather  than  the  higher  figure  of 
1918.  He  then  applied  this  figure  to  the  number  of  revenue  pas- 
sengers estimated  by  him  to  be  carried  during  the  remainder  of 
the  year,  and  finally  reached  his  estimate  of  35,520,821  car  miles 
to  be  operated  during  the  entire  year. 

Mr.  Zimmermann's  estimate  of  the  number  of  revenue  passen- 
gers to  be  carried  per  car  mile  during  the  last  six  months  of  1919 
was  6.74  as  against  Mr.  Yellott's  estimate  of  6.75. 

Mr.  Goldsmith  made  no  independent  estimate  as  to  the  num- 
ber of  passengers  per  car  mile  or  number  of  car  miles  to  be  oper- 
ated. 

The  Commission  found  that  the  number  of  revenue  passengers 
carried  per  car  mile  during  the  first  eight  months  of  1919  was 
6.7837.  They  then  found  that  the  number  of  car  miles  operated 
during  the  first  eight  months  of  each  year  from  1912  to  1917, 
inclusive,  averaged  66.954  per  cent  of  the  number  operated  dur- 
ing the  entire  year.  This  percentage  was  applied  to  the  23,- 
651,322  car  miles  operated  during  the  first  eight  months  of  1919, 
and  it  was  found  that  the  total  for  the  year  would  be  35,324,733, 
this  figure  being  used  in  its  subsequent  estimate  of  operating 
costs.    The  use  of  this  figure  in  our  estimates  results  in  the  as- 
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sumption  that  the  company  will  be  able  to  carry  an  average  of 
6.879  revenue  passengers  per  car  mile  during  the  entire  calendar 
year  1919,  as  against  the  average  of  6.7837  carried  during  the 
first  eight  months  of  the  year.  This  will  require  a  somewhat 
better  distribution  of  service  than  the  company  has  maintained 
in  the  past,  but  this  is  one  of  the  efficiencies  which  this  Commis- 
sion has  in  mind  the  company  should  adopt  in  the  future.  The 
exhibits  show  that  the  number  of  revenue  passengers  carried  per 
car  mile  during  the  last  four  months  of  the  year  is  normally 
greater  than  the  average  for  the  first  eight  months. 

Passenger  Revenue. 

An  estimate  of  the  probable  revenue  to  be  derived  from  a  given 
number  of  revenue  passengers  at  a  given  rate  of  fare  involves 
necessarily  the  ascertainment  of  the  amount  of  revenue  produced 
per  revenue  passenger  by  that  rate  of  fare.  Owing  to  the  use  of 
half  fare,  commutation  books,  and  special  tickets,  this  average 
revenue  per  revenue  passenger  is  never  as  great  as  the  nominal 
fare  itself. 

Mr.  Yellott  found  that  the  average  rate  of  fare  received  by  the 
company  while  the  5-cent  base  fare  was  in  force  was  4.865  cents. 
He  estimated  that  since  the  6-cent  fare  had  been  in  effect,  the 
average  fare  collected  had  been  5.89?  cents,  but  at  the  time  of 
making  this  estimate  the  figures  for  May  and  June  were  not 
available.  Applying  the  above  figures  to  his  estimate  of  revenue 
passengers  he  found  that  the  passenger  revenue  would  be  $14,- 
140,819. 

At  the  time  of  testifying,  Mr.  Zimmermann  had  the  figures  for 
the  entire  period  October  1,  1918,  to  July  31,  1919,  and  found 
that  during  this  period  the  average  fare  had  been  only  5.887 
cents. 

Applying  the  figure  5.887  cents  to  his  total  estimated  revenue 
passengers,  Mr.  Zimmermann  got  the  figure  $14,174,548  as  the 
probable  passenger  revenue  during  the  year. 

Mr.  Goldsmith  in  his  estimate  took  the  actual  passenger 
revenue  for  the  months  March,  April,  and  May,  1919,  multiplied 
this  by  four,  and  reached  the  figure  $14,400,786  for  the  entire 
year. 

Under  these  circumstances  the  Commission  has  used  the  Zim- 
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mermann  figure  of  5.887  cents,  and,  applying  the  same  to  its  esti- 
mate of  revenue  passengers  for  the  year,  has  reached  the  con- 
clusion that  the  passenger  revenue  during  the  year  will  foe  $14,- 
305,410. 

Other  Operating  Revenue. 

There  being  less  than  $3,000  difference  between  the  estimates 
of  Mr.  Zimmermann  and  either  of  the  representatives  of  the 
public  in  the  case  of  this  item,  the  Commission  has  accepted  the 
Zimmermann  estimate  of  $125,000. 

Maintenance  and  Depreciation. 

Reference  to  table  III.  will  show  that  there  was  relatively  little 
difference  between  the  several  estimates  on  account  of  mainte- 
nance in  the  original  exhibits  filed  by  Mr.  Yellott,  Mr.  Zimmer- 
mann, and  Mr.  Goldsmith,  respectively,  these  exhibits  having 
been  as  follows: 


Yellott. 

Zimmer- 
mann. 

Goldsmith. 

Maintenance  ways  and  structures  . . . 

$685,559 

856,033 

58,450 

$689,429 

860.867 

58,229 

$682,356 
825,207 

57,984 

$1,600,042 

$1,608,525 

$1,565,547 

In  the  case  of  the  depreciation  allowance,  Mr.  Yellott  estimated 
$713,598  and  Mr.  Zimmermann  $717,609.  Mr.  Goldsmith's 
estimate  was  not  an  estimate  of  depreciation  at  all,  but  was  ac- 
cepted as  the  balance  left  over  after  the  allowance  of  $819,372 
balance  to  surplus,  representing  dividend  payments  made  by  the 
company  during  the  years  1913  to  1918,  inclusive,  although  he 
pointed  out  that  the  resulting  depreciation  allowance  of  $514,248 
was  substantially  equivalent  to  the  average  amount  set  aside  on 
this  account  during  those  years. 

Both  Mr.  Yellott  and  Mr.  Zimmermann  arrived  at  their  main- 
tenance figures  by  using  the  car-mile  costs  during  the  first  six 
months  of  1919,  the  difference  between  them  being  due  to  the 
fact  that  they  used  different  car-mile  totals.  This  meant  that 
both  of  them  assumed  in  these  estimates  that  no  more  mainte- 
nance would  be  done  per  car  mile  during  the  latter  half  of  1919 
than  had  been  done  during  the  first  half. 
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During  the  course  of  his  testimony,  Mr.  Zimmermann  con* 
tended  most  earnestly  that  his  estimate  of  $1,608,525  as  the  cost 
of  maintenance  during  the  year  1919  was  much  less  than  the 
Commission  should  allow  in  its  final  estimate  on  this  account, 
and  also  that  his  estimate  of  $717,609  (5  per  cent  of  estimated 
gross)  in  the  case  of  depreciation  was  inadequate. 

Mr.  Zimmermann  filed  a  number  of  special  exhibits  covering 
these  points.  In  one  series  of  these  special  exhibits  he  assumed 
that  the  actual  maintenance  work  done  during  the  year  1916 
would  furnish  a  fair  criterion  for  the  amount  which  should  be 
done  during  the  year  1919,  and  estimated  that  the  cost  of  such 
amount  of  maintenance  work  at  1919  prices  would  be  $1,919,496 
as  against  his  estimate  of  $1,608,525,  based  upon  the  actual 
amount  of  maintenance  done  during  the  first  half  of  the  year 
1919.  He  contended  in  this  connection  that  there  should  be  a 
corresponding  increase  in  the  depreciation  allowance  from  $717,- 
609  to  $1,140,717,  in  other  words,  a  total  allowance  of  $3,050,213 
for  maintenance  and  depreciation  on  the  basis  of  1916  quantities 
and  1919  prices,  as  against  $2,326,134  on  the  basis  of  1919 
quantities  and  1919  prices,  a  difference  of  $726,079,  which  would 
amount  to  about  £  of  a  cent  additional  in  the  way  of  fare. 

In  another  series  of  exhibits,  and  in  fact  this  was  his  final 
recommendation  and  conclusion,  Mr.  Zimmermann  contended 
that  the  company  should  be  given  an  allowance  of  9  cents  per  car 
mile  for  maintenance  and  3  cents  per  car  mile  for  depreciation,, 
an  estimated  total  of  $4,286,568  against  his  other  total  of  $2,- 
326,134,  based  on  1919  quantities  and  1919  prices, — an  increased 
allowance  on  this  account  of  $1,960,434,  or  almost  a  full  cent 
additional  fare. 

[2]  It  is  a  universally  accepted  principle  of  rate  making  that 
the  proprietors  of  a  public  utility  are  entitled  to  receive  from  the 
public  through  the  rates  a  sum  not  only  sufficient  to  pay  operat- 
ing expenses,  taxes,  and  fair  return  upon  the  fair  value  of  the 
property  used  in  the  public  service,  but  in  addition  thereto  a  sum 
sufficient  to  maintain  such  property  in  repair,  and  replace  such 
portions  of  the  same  as  may  be  worn  out  in  the  public  service,  or 
have  to  be  replaced  from  time  to  time  for  other  reasons  incident 
to  their  use  in  such  service. 

There  is  probably  no  one  subject  in  connection  with  rate  mak- 
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ing  that  has  been  more  discussed  than  this  general  subject  of 
maintenance  and  depreciation,  and  the  difficulties  of  the  subject 
to  those  who  attempt  to  approach  it  along  technical  or  theoretical 
lines  are  innumerable.  The  Supreme  Court  of  the  United  States 
has  never  attempted  any  full  discussion  of  the  subject  which 
could  safely  be  taken  as  a  guide  to  rate-making  bodies. 

For  these  and  other  reasons,  this  Commission  has  always  en- 
deavored to  approach  the  question  in  a  practical,  as  distinguished 
from  a  theoretical,  way,  and,  in  all  the  cases  which  have  come 

•  before  it,  has  attempted  to  provide  in  the  rate  a  suni  in  dollars 
which  will  be  adequate  to  maintain  the  property  in  reasonably 
good  operating  condition,  and  to  provide  in  addition  a  fund  out 

.  of  which  current  replacements  can  be  made  promptly  as  required 
from  time  to  time,  without  any  undue  or  abnormal  enhancement 
in  the  cost  of  current  maintenance.  * 

The  Commission  sees  little,  if  any,  ground  for  any  substantial 
distinction,  so  far  as  the  public  is  concerned,  between  the  cost  of 
maintaining  in  good  repair  individual  articles  used  in  the  public 
service,  and  replacing  such  articles  when  they  are  actually  worn 
out  and  have  to  be  retired  from  service.  In  either  event  the  pub- 
lic should  in  fairness  pay  the  bill,  and  it  is  a  matter  of  no  real 
concern  to  the  public  whether  the  bill  is  made  out  for  mainte- 
nance or  for  replacements. 

The  public  is,  however,  interested  in  replacements  being 
promptly  made,  when  and  as  required.  It  is  also  interested  in 
the  proper  and  equitable  apportionment  of  the  cost  of  the  article 
replaced  among  those  who  have  had  the  benefit  of  its  service  dur- 
ing its  useful  life.  The  public  is  also  interested- to  a  considerable 
extent,  and  the  utilities  and  regulatory  bodies  to  an  even  greater 
extent,  in  the  continued  maintenance  of  an  existing  charge  for 
service,  as  distinguished  from  charges  which  are  constantly  fluctu- 
ating up  or  down.  And  it  is  to  accomplish  the  first  two  of  these 
ends,  to  wit,  prompt  replacement  as  required  .and  equitable  ap- 
portionment of  the  cost  of  the  article  replaced  among  those  who 
have  enjoyed  its  service, — and  to  prevent  the  second,  to  wit,  fre- 
quently fluctuating  rates  for  service, — that  depreciation  and 
kindred  reserves  are  created.  It  therefore  follows  that  it  is  just 
as  much  incumbent  upon  the  general  public  to  pay  through  the 
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rates  sums  sufficient  for  adequate  depreciation  reserves  as  it  is  to 
pay  the  cost  of  actual  current  maintenance. 

But,  on  the  other  hand,  there  is  a  correlative  duty  and  obliga- 
tion on  the  part  of  those  who  have  dedicated  their  property  to  the 
public  service,  to  keep  such  property  always  in  such  a  condition 
of  repair  as  to  render  adequate  service  to  the  public.  One  who 
has  devoted  his  property  to  the  public  service  cannot,  certainly 
under  the  law  of  this  state,  withdraw  the  entire  property  or  any 
considerable  portion  of  the  same  from  the  public  service  without 
the  express  consent  of  the  state.  And  what  he  cannot  do  in  gross,  • 
he  cannot  lawfully  do  by  piecemeal. 

In  short,  no  public  service  corporation,  or  individual  engaged 
in  the  public  service,  has  the  right,  without  the  consent  of  the  f 
state,  to  dispose  of  the  property  dedicated  to  the  public  service 
and  divert  the  proceeds  thereof  to  the  payment  of  dividends. 
And  the  same  principle  forbids  the  public  service  corporation 
neglecting  properly  to  maintain  its  property  out  of  the  fund 
contributed  by  the  public  through  the  rates  paid  for  the  service, 
and  use  those  funds  for  the  payment  of  dividends.  So  to  do  is  in 
effect  to  consume  in  the  payment  of  dividends  property  which 
has  been  dedicated  to  the  public  service  and  in  which  the  public 
has  acquired  a  material  interest  by  virtue  of  such  dedication. 

That  the  petitioning  company  has  not  kept  up  the  maintenance 
of  its  property  during  the  past  several  years  to  the  extent  to 
which  it  should  properly  have  been  kept  up  is  a  matter  of  common 
knowledge,  and  was  frankly  admitted  by  the  company's  principal 
witness  at  the  hearing.  Some  justification  for  this  state  of  affairs 
was  sought  in  the  fact  that,  owing  to  war  conditions  during  this 
period,  it  was  not  possible  to  keep  up  the  maintenance  of  the 
property  as  well  as  it  should  have  been  kept  up.  This  fact, 
coupled  with  the  further  fact  that  the  operating  officials  of  the 
company  no  doubt  felt  that  the  prices  of  labor  and  materials  were 
abnormally  high  during  this  period,  and  that  true  economy  de- 
manded that  this  maintenance  be  deferred,  may  be  some  justifica- 
tion for  the  company's  conduct  in  deferring  the  same  to  the  extent 
that  it  did. 

But  these  facts,  while  possibly  justifying  the  deferring  of 
maintenance  itself,  cannot  be  taken  to  justify  the  company's  ac- 
tion in  neglecting  to  provide  for  such  deferred  maintenance  dur- 
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ing  the  period  it  was  so  accruing.  As  was  pointed  out  so  fre- 
quently at  the  hearings  by  all  the  counsel  representing  the  public 
in  this  case,  the  company  continued  throughout  the  entire  war 
period  to  pay  dividends  upon  its  common  stock  at  the  accustomed 
rate  of  4  per  cent  per  annum,  and  not  only  made  absolutely  no 
provision  for  taking  care  of  the  deferred  maintenance  accruing 
during  this  period,  but  almost  entirely  exhausted  the  deprecia- 
tion reserves  which  it  bad  so  slowly  set  up  in  the  past. 

[3]  Under  these  circumstances  this  Commission  feels  that  it 
would  be  grossly  unfair  to  the  public  of  to-day  and  of  the  immedi- 
ate future  to  provide  in  the  rates  about  to  be  established  the  large 
sums  necessary  either  to  pay  for  t&e  deferred  maintenance  ac- 
cruing during  the  period  of  the  war,  or  to  set  up  depreciation 
reserves  which  could  have  been  so  easily  set  up  had  dividends 
upon  the  common  stock  not  been  paid  during  the  period  of  the 
war. 

It  is  questionable  under  the  law  of  this  state,  as  declared  by 
the  court  of  appeals  in  the  Havre  de  Grace  &  P.  Bridge  Co.  Casa, 
132  Md.  16,  P.U.R.1918D,  484, 103  Atl.  319,  whether  this  Com- 
mission has  the  power  under  the  Public  Service  Commission  Law 
to  require  a  public  service  corporation,  against  the  judgment  of 
its  directors,  to  set  up  any  specific  depreciation  reserves,  or  has 
the  power  and  authority  to  control  the  disposition  of  that  reserve. 
But  regardless  of  the  extent  of  its  power  in  this  connection,  this 
Commission  has  considerable  latitude  in  the  first  instance,  at 
least,  in  establishing  rates  to  be  charged  by  public  service  cor- 
porations subject  to  its  jurisdiction,  and  in  respect  to  this  mat- 
ter can  properly  be  guided  to  a  considerable  extent  by  the  pro- 
visions which  it  finds  such  corporations  have  made  both  for  the 
current  maintenance  of  their  properties  and  for  the  prompt  re- 
placement of  those  portions  of  the  same  which  may  require  to  be 
replaced  from  time  to  time  for  any  reason.  More  liberal  allow- 
ances for  maintenance  and  replacement  will  naturally  be  made 
by  this  Commission  in  cases  where  it  finds  proper  and  adequate 
provisions  are  made  by  the  owners  of  the  property  for  the  main- 
tenance and  replacement  thereof,  than  in  cases  where  it  finds  a 
tendency  to  consume  their  property  in  the  payment  of  unwarrant- 
ed dividends. 

Mr.  Zimmermann  contended  in  effect  that  the  actual  amount  of 
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maintenance  done  by  the  company  during  the  first  half  of  the 
year  1919  was  materially  less  than  the  actual  amount  done  dur- 
ing the  first  half  of  the  year  1916,  although  the  aggregate  cost 
of  such  maintenance  in  the  first  half  of  the  year  1919  was  great- 
er than  its  aggregate  cost  in  the  first  half  of  1916  by  reason  of 
the  much  higher  cost  of  labor  and  material  at  the  present  time. 
As  we  have  stated,  in  a  number  of  his  exhibits,  he  sets  up  these 
1916  quantities  of  maintenance  and  1919  prices,  and  his  other 
estimates  based  upon  9  cents  per  car  mile  for  maintenance  and 
3  cents  per  car  mile  for  depreciation  allowances  were  only  final- 
ly adopted  by  him  at  the  very  conclusion  of  his  testimony  on 
cross-examination. 

The  exhibits  in  the  case  show  that  during  the  years  1912  to 
1918,  inclusive,  expenditures  were  made  as  follows  on  account 
of  total  maintenance  and  the  depreciation  reserve: 


Year. 


1912 
1913 
1914 
1915 
191(3 
1917 
1918 


Total 

Depreciation 

Total 

Maintenance 

Allowances 

IVUMi 

$847,075 

$428,574 

$1,275,649 

877,309 

530.226 

1,407,535 

811,724 

469,395 

1,281,119 

719,279 

410,548 

1,129,827 

834,116 

495.70*2 

1,329,818 

923.641 

528  042 

1,451,683 

1,300,879 

596,485 

1,897,364 

It  will  be  seen  from  these  figures  that  the  amount  expended 
for  maintenance  during  the  year  1916  was  considerably  above 
the  average  spent  during  the  preceding  years;  also  that  the 
appropriation  to  depreciation  was  larger  in  1916  than  it  had 
been  during  any  of  the  preceding  four  years,  with  the  exception 
of  1913,  and  was  considerably  above  the  average  for  the  four 
years. 

Under  these  circumstances  we  are  constrained  to  adopt  Mr. 
Zimmermann's  view  that  the  appropriations  on  account  of  main- 
tenance and  depreciation  in  1916  fairly  represented  the  com- 
pany's conception  of  the  amounts  proper  to  be  devoted  to  these 
purposes,  especially  in  view  of  the  fact  that  the  year  1916  ended 
with  a  balance  to  surplus  of  approximately  $ 300,000  more  than 
the  company  had  earned  during  any  of  the  four  preceding  years, 
and  that  year  was  regarded  as  the  most  prosperous  in  its  history. 
It  is  fair  to  assume  under  these  circumstances  that,  if  the  man- 
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aging  officers  of  the  company  had  conceived  that  more  money 
was  required  for  maintenance  or  depreciation  during  the  year 
1916,  it  would  have  been  expended. 

The  actual  amount  of  the  company's  property  subject  to 
depreciation  is  not  materially  greater  at  the  present  time  than 
it  was  in  1916.  Therefore  the  only  factor  to  be  reckoned  with 
is  the  increased  cost  of  labor  and  materials  at  the  present  time 
over  their  cost  during  the  year  19161. 

Mr.  Zimmermann  filed  a  number  of  exhibits  dealing  with  the 
increased  cost  of  labor  and  material  at  the  present  time,  some  of 
these  exhibits  going  as  far  back  as  1893.  In  these  exhibits  it 
appeared  that  the  1919  costs  of  maintenance,  labor,  and  mate- 
rial included,  were  approximately  101  per  cent  in  excess  of  the 
1916  costs. 

Resorting  to  the  exhibits  showing  the  monthly  expenditures 
on  various  accounts  during  the  year  1916,  we  find  that  the  aver- 
age maintenance  expenditures  per  month  for  the  first  seven 
months  of  that  year  were  $66,039.  During  the  first  seven  months 
in  1919,  we  find  the  average  maintenance  expenditures  per  month 
were  $133,558,  an  increase  of  a  trifle  over  102  per  cent,  this  fact 
indicating  that  practically  as  much  maintenance,  in  quantity, 
was  done  during  the  first  seven  months  of  1919  as  during  the 
first  seven  months  of  1916. 

Going  further,  we  find  that  the  amount  spent  for  maintenance 
in  August,  1916,  was  $75,509,  whereas  the  amount  spent  for 
maintenance  in  August,  1919,  was  $196,826,  an  increase  of 
160.6  per  cent;  this  larger  increase  in  the  percentage  being  no 
doubt  due  in  part  to  the  wage  increase  of  August  16,  1919. 

It  is  somewhat  difficult  to  reconcile  Mr.  Zimmermann's  con- 
tention  that  the  proper  allowance  for  maintenance  at  the  pres- 
ent time  would  be  9  cents  per  car  mile,  with  the  fact  that  dur- 
ing the  year  1916,  when  the  company  did  all  the  maintenance 
work  which  it  evidently  thought  necessary,  such  cost  was  at  the 
rate  of  but  2.66  cents  per  car  mile. 

It  is  evident  from  the  above  figures  as  to  the  actual  expendi- 
tures for  maintenance  during  the  first  seven  months  of  the  years 
1916  and  1919,  respectively,  if  we  accept  Mr.  Zimmermann's 
assumption  that  the  cost  of  maintenance,  labor,  and  material 
has  advanced  approximately  101  per  cent,  that  the  company 
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has  done  substantially  as  much  maintenance  work  during  the 
first  seven  months  of  1919  as  it  did  during  the  first  seven  months 
of  1916. 

The  car-mile  cost  of  maintenance  during  the  first  seven 
months  of  1919  was  4.55  cents.  Applying  this  figure  to  the 
14,797,891  car  miles  estimated  by  us  to  be  operated  during  the 
last  five  months  of  the  year,  we  get  the  sum  $674,043  to  be  add- 
ed to  $934,910,  the  actual  cost  of  maintenance  during  the  first 
seven  months,  this  addition  resulting  in  a  total  of  $1,608,953 
as  the  estimate  of  the  probable  cost  of  maintenance  during  the 
entire  calendar  year  1919. 

Or,  if  we  take  the  actual  maintenance  cost  in  1916  and  in* 
crease  it  by  101  per  cent,  we  get  the  sum  of  $1,676,573  as  the 
probable  cost  of  maintenance  during  the  entire  year  1919. 

Under  all  the  circumstances  we  have  concluded  to  adopt  this 
latter  figure  as  our  estimate. 

In  the  case  of  depreciation  allowances  to  maintain  the  com- 
pany's depreciation  reserve,  the  same  being  referred  to  in  the 
exhibits  as  "depreciation,"  the  company  during  the  past  few 
years  has  been  accustomed  to  make  these  allowances  in  per  cent 
of  gross,  the  usual  allowance  being  5  per  cent  of  gross.  While 
this  may  be  a  convenient  method  of  computing  proper  allow- 
ances for  depreciation  in  cases  where  charges  for  service  run 
along  regularly  the  same  from  year  to  year,  it  must  be  very  evi- 
dent that  there  is  little  or  no  logic  in  its  use  where  such  charges 
fluctuate  from  time  to  time.  Certain  it  is  that  this  company's 
depreciable  property  did  not  begin  to  depreciate  20  per  cent 
more  rapidly  over  night  between  September  30,  1918,  and  Octo- 
ber 1,  1918,  when  the  5-cent  fare  was  increased  to  6  cents,  and 
the  company's  gross  revenues  increased  over  night  proportion- 
ately. 

As  we  have  said  in  an  earlier  portion  of  our  discussion  of  the 
subject  of  maintenance  and  depreciation,  this  Commission's  aim 
is  always  to  meet  this  subject  in  a  practical  way.  Ordinarily 
depreciation  allowances  are  expressed  in  percentages  of  the 
value  of  the  depreciable  property,  or  equated  over  the  Commis- 
sion's valuation  of  the  whole.  But  in  this  case,  the  valuation  of 
the  company's  property  has  never  been  completed,  and  we  are 
therefore  without  that  guide.    Common  sense  and  a  knowledge 
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of  the  purposes  and  objects  of  a  depreciation  reserve  teem  to 
dictate  that,  by  reason  of  the  enhanced  costs  at  the  present  time, 
-depreciation  allowances,  when  expressed  in  dollars,  and  even  ' 
where  there  has  been  no  material  increase  in  quantities,  should 
be  materially  larger  than  in  the  past.  There  would  also  seem 
to  be  some  relation  between  the  car  miles  operated  and  the 
-amount  set  aside  from  year  to  year  to  provide  for  replacements. 

Under  the  circumstances  we  have  determined,  not  for  the 
purpose  or  with  the  object  of  establishing  a  precedent,  but  with 
the  idea  of  reaching  an  amount  which  will  be  reasonable  under 
the  circumstances  of  this  particular  case,  to  base  our  estimate 
of  depreciation  allowances  for  the  last  four  months  of  the  year 
1919  upon  the  car-mile  ratio  to  such  actual  allowances  during 
the  first  eight  months  of  1919.  These  allowances  during  the 
first  eight  months  of  1919  amounted  to  $475,734  or  2.01  cents 
per  car  mile.  Upon  this  basis  our  estimate  for  the  depreciation 
allowances  for  the  last  four  months  of  the  year  is  $234,636, 
which,  added  to  the  above  $475,734,  makes  $710,370. 

The  allowances  in  the  past  have  been  as  follows: 

1912 $428,574 

1913  530,226 

1914  469,395 

1915  410,548 

1916  495,702 

1917  528,042 

1918  596,485 

Operating  Power  Plant. 

Mr.  Zimmermann  in  his  estimates  accepted  June,  1919,  as 
fairly  representing  the  car-mile  cost  of  power  plant  operation 
at  the  present  time.  We  have  taken  the  actual  cost  for  the  first 
six  months  of  1919,  and  estimated  the  cost  for  the  remaining 
six  months  by  multiplying  the  June  cost  per  car  mile,  2.49  ' 
cents,  by  the  car  miles  estimated  to  be  run  during  the  last  six 
months,  our  total  being  $975,516  as  against  Mr.  Zimmermann's 
and  Mr.  Yellott's  estimates  of  $985,392  and  Mr.  Goldsmith's 
estimate  of  $989,445. 

Platform  Labor. 

Mr.  Zimmermann  in  this  case  took  the  car-mile  cost  of  plat- 
form labor  for  the  first  six  months  of  1919  and  multiplied  it  by 
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iris  estimate  of  car  miles  to  be  run  during  the  remainder  of  the 
year,  adding  the  actual  and  estimated,  and  getting  $3,736,297. 
Mr.  Yellott  took  his  car-mile  cost  for  the  ten  months,  Septem- 
ber, 1918,  to  June,  1919,  inclusive,  and  in  other  respects  fol- 
lowing the  same  course  as  Mr.  Zimmermain,  estimated  the  cost 
for  the  year  at  $3,735,211.  Mr.  Goldsmith  took  the  actual 
amount  paid  for  platform  labor  during  March,  April,  and  May, 
1919,  multiplied  this  sum  by  four,  and  got  the  figure 
$3,738,354. 

The  Commission  has  taken  the  average  car-mile  cost  for  the 
first  seven  months  of  1919,  multiplied  this  by  its  estimated  car 
miles  for  the  last  five  months,  the  total  of  actual  and  estimated 
being.  $3,701,102. 

Other  Conducting  Transportation. 

The  same  methods  were  followed  by  the  deveral  parties  in 
estimating  the  cost  of  this  item  as  they  followed  respectively  in 
estimating  the  cost  of  platform  labor,  with  the  result  that  the 
Commission's  estimate  is  $959,391  as  against  Mr.  Yellott's  esti- 
mate of  $948,420,  Mr.  Zimmermann's  estimate  of  $975,599, 
and  Mr.  Goldsmith's  estimate  of  $927,246. 

Traffic. 

Owing  to  the  particular  nature  of  the  items  embraced  in  this 
account,  Mr.  Yellott  concluded  that  it  was  not  properly  suscep- 
tible of  computation  on  a  car-mile  basis,  the  same  embracing 
advertising,  net  cost  of  parks,  etc.,  and  estimated  that  the  cost 
for  the  year  would  be  $17,896.  Mr.  Zimmermann's  estimate 
was  based  on  the  car-mile  cost  for  the  first  six  months  and 
amounted  to  $21,701.  Mr.  Goldsmith's  estimate  was  based  on 
actual  results  for  March,  April,  and  May,  1919,  multiplied  by 
four,  and  amounted  to  $25,152. 

The  Commission  had  the  benefit  of  the  July  and  August  fig- 
ures, and  found  that  there  was  a  net  profit  from  the  parks  during 
these  two  months  which  resulted  in  a  credit  item  overbalancing 
the  debits  for  the  year.  It  was  nevertheless  necessary  to  esti- 
mate the  probable  cost  during  the  remainder  of  the  year,  and 
this  was  done  by  taking  the  actual  cost  for  the  first  six  months, 
reducing  the  same  to  a  car-mile  basis,  multiplying  this  by  tho 
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estimated  car  miles  for  the  last  four  months,  adding  actual  and 
estimated,  and  deducting  the  July  and  August  credit  items, 
leaving  a  net  expense  for  the  year  of  $1,086. 

Accidents  and  Damages. 

In  this  case  both  Mr.  Tellott  and  Mr.  Goldsmith  based  their 
estimates  upon  the  figures  in  the  exhibits  furnished  them,  which 
showed  actual  appropriations  to  the  accident  reserves,  instead 
of  actual  expenditures  during  the  first  six  months.  This  error 
was  corrected  by  Mr.  Zimmermann  in  his  exhibits  and  testi- 
mony, and  he  also  contended  that  there  should  properly  be  an 
addition  of  $110,000  to  the  accident  reserves  for  the  current 
year.  The  Commission  has  accepted  the  Zimmermann  estimate 
of  $644,324. 

General  and  Miscellaneous. 

In  this  case  Mr.  Yellott  adopted  the  car-mile  basis  from  Octo- 
ber 1,  1918,  to  June  30,  1919,  Mr.  Zimmermann  the  car-mile 
basis  for  the  first  six  months  of  1919,  and  Mr.  Goldsmith  the 
actual  payments  during  March,  April,  and  May,  1919,  multi- 
plied by  four. 

The  Commission  has  adopted  the  car-mile  costs  for  the  first 
seven  months  of  1919  as  the  basis  for  the  remaining  five  months, 
and  has  combined  actual  and  estimated  with  the  result  that  its 
estimate  for  the  year  is  $705,077, 

Taxes  {except  Federal  Income  Tax). 

In  this  case  Mr.  Yellott  estimated  each  class  of  tax  separately, 
Mr.  Zimmermann  applied  the  car-mile  basis  for  the  first  six 
months  of  1919,  and  Mr.  Goldsmith  used  the  actual  payments 
for  March,  April,  and  May,  1919,  multiplied  by  four. 

The  Commission  took  the  first  six  months  of  actual  cost  of  all 
items  except  park  tax  and  Federal  income  tax,  multiplied  such 
actual  by  two  for  the  year,  estimated  the  park  tax  on  the  basis 
of  6.91  per  cent  of  its  total  actual  and  estimated  passenger  rev- 
enue for  the  year,  getting  a  total  of  $1,394,370  exclusive  of  Fed- 
eral income  tax. 
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Nonoperaiing  Income. 

Mr.  Zimmermann  estimated  this  on  the  basis  of  car-mile  re- 
ceipts for  the  first  six  months,  applying  this  basis  to  estimated 
car  miles  during  the  remaining  six  months  and  adding  the  totals 
of  actual  and  estimated.  The  Commission  followed  the  same 
course,  except  that  it  took  the  car-mile  basis  for  the  first  eight 
months,  and  arrived  at  the  result  $22,475,  which  is  almost  the 
exact  result  which  would  have  been  obtained  by  considering  the 
actual  for  the  first  eight  months  as  two  thirds  of  the  year  and 
computing  the  entire  year  upon  that  basis. 

Fixed  Charges. 

In  this  case  both  Mr.  Yellott  and  Mr.  Zimmermann  took  the 
actual  fixed  charges  for  the  first  six  months  of  1919  and  multi- 
plied this  sum  by  two  to  get  the  fixed  charges  for  the  year.  Mr. 
Goldsmith  took  the  fixed  charges  for  March,  April,  and  May, 
1919,  multiplied  this  amount  by  four  and  got  a  somewhat  high- 
er sum.  The  Commission  adopted  the  method  pursued  by  Mr. 
Yellott  and  Mr.  Zimmermann,  and  its  estimate  of  this  item  for 
the  year  is  $3,178,950. 

1918  Federal  Income  Tax. 

The  amount  of  this  tax  was  $86,221.  Mr.  Zimmermann 
originally  included  it  in  his  estimate,  but  subsequently  deducted 
it  to  make  his  estimate  comparable  with  the  others,  reserving 
the  question  for  further  consideration.  The  Commission 
.approved  this  course,  thinking  it  better  to  reserve  the  question 
until  the  1919  estimated  net  income  and  consequent  Federal 
income  tax  on  that  year's  receipts  have  been  determined. 

The  results  of  the  aforegoing  computations  of  the  Commis- 
sion are  shown  in  the  following  table: 
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TABLE  IV. 

Commission's  Estimated  Income  Statement, 
For  Calendar  Year  1919. 


Gar  miles 

Revenue  passengers 

Average  fare 

Passenger  revenue 

Other  operating  revenue 

Total 

Maintenance  way  and  structure  . . . 

Maintenance  equipment 

Maintenance  power  plant 

Total  maintenance 

Operating  power  plants,  etc 

Platform  labor 

Other  transportation  expense 

Traffic 

Accidents  and  damages 

General  and  miscellaneous 

Total  operating  

#  

Taxes  (except  Fed.  inc.  tax)  

Total  oper.,  main,  and  taxes 

Balance 

Depreciation   

Balance    

Nonoperating  income 

Total 

Fixed  charges 

Balance  to  surplus 
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Amount. 

Per  Cent 
of  Gross. 

Per 
Car  Mile. 

35,324,733 
243,000,000 

5.887* 

$14,305,410 
125,000 

99.1338 
.8662 

40.4969* 
.3538 

$14,430,410 

100.0000 

40.8507 

# 

$1,676,573 

11.6183 

4.7462 

$975,515 

3,701,102 

959,391 

1,086 

644,324 

705,077 

6.7602 
25.6477 
6.6485 
.0075 
4.4651 
4.8861 

2.7616 
10.4773 
2.7159 
.0031 
1.8240 
1.9960 

$6,986,495 

48.4151 

19.7779 

$1,394,370 

9.6627 

3.9473 

$10,057,438 

69.6961 

28.4714 

$4,372,972 
710,370 

30.3039 
4.9227 

12.3793 

2.0109 

$3,662,602 
22,475 

25.3812 
.1557 

10.3684 
.0636 

$3,685,077 
3,178,950 

25.5369 

22.0295 

10.4320 
8.9992 

$506,127 

3.5074 

1.4328 
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The  Wage  Increase  of  August  17,  1919. 

CnrrmpTiy's  exhibit  No.  13  F-l  shows  the  effect  of  the  princ* 
pal  wage  increases  of  August  17,  1919,  as  follows: 

TABLE  V. 
Principal  Wage  Increases — August  17,  1919. 


,  — — f 

Platform  employees — 

First  3  mos. .- 

Next  9  mos.   

Thereafter  

Line  superintendence   

Despatcher    : 

Car  cleaners    ( male )    

Street  inspectors   

First-class  mechanics   

Shop  foreman 

Fireman 

Watch  engineers   

Electrical  operators 

Substation  operators 

Linemen 

Asst.  engineers   

Pavers 

Ramers    '..... 

Laborers    

Construction  supervisors 

General  office  and  mis.  employees  


Old  Rate. 

New  Rate. 

$  .41  hr. 

$  .45  hr. 

.43  hr. 

.48  hr. 

.45  hr. 

.50  hr. 

180.00  mo. 

200.00  mo. 

5.50  day 

6.00  day 

3.00  day 

3.30  day 

170.00  mo. 

185.00  mo. 

5.00  day 

6.00  day 

200.00  mo. 

230.00  mo. 

5.30  day 

5.80  day 

5.30  day 

6.00  day 

5.60  day 

6.15  day 

5.50  day 

6.00  day 

5.00  day 

5.50  day 

200.00  mo. 

225.00  mo. 

5.00  day 

5.50  day 

3.75  day 

4.16  day 

3.50  day 

4.00  day 

150.00  mo. 

165.00  mo. 

Approx. 

10%  Inc. 

\ 


Company's  exhibit  No.  13-F  purports  to  show  the  estimated 
cost  of  the  above  wage  increase  based  on  hours  of  labor  for  the 
preceding  twelve  months,  as  follows : 

TABLE  VI. 
Estimated  Cost  of  Wage  Increase  of  August  17,  1919. 


Class  of  Employee. 


Total    Days.  |    Amount. 


Conductors  and  motormen 

Other  transportation  employees 

Car  house  employees   

Shop  employees  

Power  employees   

Roadway  employees    

General  office  and  miscellaneous  employees 


834,694 
110,511 

68,447 
155,748 
102,727 
183,892 

84,658 


Total 


1,540,677 


$399,748 
45,977 
54,305 
121,518 
46,096 
98,357 
38,923 


$805,524 


There  was  no  effort  upon  the  part  of  counsel  for  the  public  to 
attack  or  impeach  the  above  estimates,  and,  as  the  Commission 
has  no  reason  to  believe  the  same  are  not  accurate,  it  will  adopt 
the  amount  of  $805,524  as  the  cost  of  such  increase. 

In  doing  so,  however,  we  are  not  unmindful  of  the  evidence 
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in  the  case  to  the  effect  that  certain  of  the  above  classes  of  labor 
were  notoriously  inefficient  during  a  large  portion  of  the  period 
used  as  the  basis  of  such  estimate,  and  that  there  is  good  reason 
to  hope  that  greater  efficiency  in  the  case  of  such  classes  of  labor 
will  be  brought  about  in  the  near  future. 

While  we  use  the  above  figure,  therefore,  for  the  purpose  of 
our  final  calculations,  it  is  so  used  with  this  reservation* 

Balance  to  Surplus. 

Table  IV.  shows  that  the  Commission's  estimated  balance  to 
surplus  on  the  basis  of  the  wage  scales  in  effect  prior  to  August 
17,  1919,  was  $506,127.  Prom  this  balance  to  surplus  the  cost 
of  the  wage  increase  for  the  remainder  of  the  year  should  prop- 
erly  be  deducted  in  order  to  determine  the  true  1919  balance  to 
surplus. 

We  will  assume  for  our  present  purposes  that  the  effect  of  the 
continuance  of  this  wpge  increase  for  the  four  and  a  half  months 
from  August  17th  to  December  31st  would  be  to  increase  the 
expenses  of  the  company  four  and  one-half  twelfths  the  total  in- 
crease, $805,524,  or  $302,071. 

This  amount  deducted  from  our  balance  to  surplus  of  $506,- 
127  per  table  V.  would  leave  a  true  balance  of  $204,056  for  the 
current  year. 

The  following  table  shows  the  balance  to  surplus,  by  years 
from  1912  to  1918,  inclusive: 

TABLE  VII. 

Balance  to  Surplus  by  Years. 


Year. 


1012 
1013 
1914 
1915 
1916 
1917 
1918 


Balance   to    Cumulative 
Surplus.         Average. 


$678,042 
792.322J 
819.368 
819,368 

1,108,124 
875.587! 
332,652 


$735,182 
763,244 
777,275 
843.445 
848,802 
775,066 


Reference  to  an  early  portion  of  this  opinion,  or  to  our  opin- 
ion in  the  Six  Cent  Fare  Case  (Re  United  R.  &  Electric  Co.), 
P.U.R.1919C,  74,  will  show  that  in  that  case  we  established  the 
period  1912  to  1917,  inclusive,  as  the  pre-war  period,  and  the 
pre-war  surplus  as  $848,802. 
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Deducting  the  above  $204,056  from  such  pre-war  surplus  of 
'•$848,802,  we  find  that,  by  following  this  method  of  computa- 
tion, there  would  be  at  the  end  of  the  year  a  deficit  of  $644,746 
under  the  pre-war  surplus. 

To  have  required  all  the  revenue  passengers  since  August  17, 

1919,  up  to  December  31,  1919,  to  make  up  this  deficit  would 
have  required  an  increase  in  the  fare  of  approximately  7/10  of 
1  cent,  or  to  require  those  using  the  cars  after  October  1st,  and 
until  December  31st,  to  make  up  the  same,  would  require  an  in- 
crease in  the  fare  of  over  1  cent. 

It  is  not  possible,  of  course,  at  this  date,  for  the  Commission 
to  pass  an  order  which  would  require  patrons  who  have  used  the 
cars  in  the  past  to  pay  the  company  the  balance  of  the  fares 
which  they  should  have  paid  in  order  to  render  the  company  ade- 
quate compensation  for  the  service  rendered,  and  whatever  may 
be  the  justice  of  the  company's  contention  that  our  order  now 
should  provide  compensation  for  the  losses  sustained  since  the 
date  of  the  filing  of  the  petition  for  an  increase  in  fares,  the  Com- 
mission feels  that  the  ends  of  justice  can  best  be  subserved  by  pro- 
jecting the  estimates  for  1919  into  the  year  1920  and  assuming 
that  the  estimates  for  the  year  January  1,  1919,  to  December 
31,  1919,  would  apply  equally  well  to  the  year  October  1,  1919, 
to  September  30,  1920. 

There  are  no  such  evidences  at  the  present  time  of  prospective 
reductions  in  the  cost  of  labor  or  materials  as  to  justify  this 
Commission  in  predicating  the  relief  to  be  granted  the  company 
upon  the  assumption  that  there  will  be  such  reductions.  We 
will  therefore  assume  that  our  estimated  balance  to  surplus  of 
$506,127  is  the  balance  to  surplus  which  the  company  would 
have  earned  during  the  year  October  1,  1919,  to  September  30, 

1920,  had  there  not  been  the  wage  increase  of  August  17,  1919. 
Special  Counsel  Yellott,  in  his  argument  at  the  conclusion  of 

the  case,  laid  particular  stress  upon  the  fact  that  both  his  and 
Mr.  Zimmermann's  estimates  were  based  upon  actual  figures 
for  the  first  six  months  of  1919,  the  estimated  figures  for  the  last 
six  months  having  been  predicated  largely  upon  unit  costs  dur- 
ing that  period,  and  that  consequently  any  projection  of  these 
estimates  beyond  December  31,  1919,  would  have  to  be  upon 
the  assumption  that  operating  results  would  be  no  more  efficient 
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and  conditions  generally  no  better  from  the  standpoint  of  the 
company  than  they  had  been  during  the  first  six  months  of  1910. 

The  Commission  thinks  this  point  is  well  taken,  and  feels  that 
it  is  but  reasonable  to  assume  that  many  of  the  unfavorable  oper- 
ating conditions  which  existed  during  the  latter  part  of  1918  and 
the  first  half  of  1919  will  not  continue  on  in  full  force  and  effect 
into  any  considerable  period  in  the  future.  It  is,  however,  im- 
possible for  this  Commission  to  estimate  in  terms  of  dollars 
and  cents  the  effect. of  this  anticipated  improvement  in  operating 
conditions,  just  as  it  is  impossible  for  the  Commission  to  fore- 
tell  with  any  degree  of  accuracy  whether  or  not  there  may  arise 
ether  conditions  in  the  future  which  will  affect  the  company 
adversely.  About  all  we  can  do  under  the  circumstances  is  to 
assume,  and  we  think  we  are  'justified  in  so  assuming,  that 
operating  conditions  in  many  of  the  respects  referred  to  by  both 
the  people's  counsel  and  special  counsel  in  their  arguments,  and 
during  their  cross-examination  of  Mr.  Zimmermann,  will  not  be 
as  unfavorable  to  the  company  as  they  were  during  the  latter 
part  of  1918  and  first  half  of  1919.  This  assumption  has  had 
some  weight  with  this  Commission  in  reaching  its  conclusions 
in  this  case,  but,  as  we  have  said,  is  not  one  which  can  be  reduced 
even  approximately  to  figures. 

We  are  therefore  deducting  our  estimated  balance  to  surplus 
of  $506,127  from  the  $805,524  wage  increase,  and  conclude 
that,  with  such  wage  increase  in  effect,  the  company  will  earn 
during  the  year  October  1,  1919,  to  September  30,  1920,  $299,- 
397  less  than  the  amount  necessary  to  pay  its  interest  charges  in 
full  unless  greater  revenues  are  given  it  through  an  immediate 
increase  in  fares. 

[4]  In  the  former  case,  as  we  have  hereinbefore  stated,  this 
Commission  did  not  commit  itself  absolutely  to  the  proposition 
that  the  company  should  be  permitted  at  all  hazards  to  charge 
fares  which  would  enable  it  to  earn  its  pre-war  surplus,  although 
we  permitted  an  increase  in  fares  designed  to  accomplish  sub* 
stantially  that  result 

Our  hesitancy  to  commit  ourselves  absolutely  upon  this  point 
in  our  previous  opinion  and  order  was  due  largely  to  the  fact 
that  we  hoped  and  rather  expected  that,  with  the  resumption  of 
peace,  there  would  come  about  a  general  and  fairly  rapid  reduc- 
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tion  in  the  prices  of  labor  and  commodities  which  would  prove 
the  continuance  of  the  increased  fare  authorized  in  that  case  to 
be  unnecessary. 

At  the  present  time  we  see  no  evidences  of  any  such  general 
reduction  in  the  prices  of  either  labor  or  commodities,  although 
it  is  true  that  there  are  some  few  commodities  which  have  recent- 
ly fallen  in  price.  These  are,  however,  the  exceptions  rather 
than  the  rule. 

For  these  and  other  reasons  the  Commission-  feels  that  it  would 
bo  unwise,  misleading,  and  inexpedient  to  continue  the  fixing  of 
rates  for  our  public  utilities  upon  the  basis  of  a  war  emergency. 

At  the  same  time  we  feel  that  conditions  to-day  are  so  far 
from  normal  that  it  would  be  unwise  for  the  present  for  us  to 
revert  to  the  former  method  of  fixing  rates  solely  upon  the  basis 
of  valuation. 

[5]  Kates  for  service  in  the  case  of  public  utilities  are  ordi- 
narily fixed  in  the  hope  that  they  will  continue  in  force  without 
change  for  long  periods  of  time.  Realizing  as  we  do  that  pres- 
ent costs  are  abnormal,  that  they  are  not  likely  for  many  years, 
if  at  all,  to  return  to  their  former  or  pre-war  level,  and  that  they 
will  ultimately  find  their  new  post-war  level,  which  will  prob- 
ably be  higher  than  the  pre-war  level  but  lower  than  the  present 
day  abnormal  cost,  the  Commission  is  of  the  opinion  that,  in  this 
interim  of  social  unrest  and  business  uncertainty,  some  better 
and  more  satisfactory  basis  of  fixing  rates  for  the  period  of  such 
unrest  should  be  found  than  either  war  emergency  or  valuation. 

Heretofore,  in  this  Commission's  decisions  and  orders  in  the 
two  recent  cases  of  the  Consolidated  Gas  Electric  Light  &  Power 
•Company,  to  wit,  the  Electric  Rate  Case  and  the  Gas  Rate  Case, 
and  to  a  very  considerable  extent  in  our  former  order  in  the 
United  Railways  &  Electric  Company,  Six  Cent  Fare  Case,  we 
have  been  largely  governed  in  reaching  our  conclusion  by  the  ex- 
isting corporate  requirements  of  the  several  companies  under 
the  peculiar  circumstances  existing  at  the  time  of  our  order. 

In  short,  we  have  felt  in  all  these  cases  that  the  best  interests 
of  the  public  of  this  city  and  state  peremptorily  demanded  that 
these  corporations  be  permitted  to  charge  rates  for  their  serv- 
ices which  would  yield  them  revenues  sufficient  both  to  enable 
them  to  render  the  public  adequate  service  for  the  present,  and 
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to  maintain  their  properties  and  affairs  in  a  condition  to  con- 
tinue to  render  the  public  such  adequate  service  until  such  time 
in  the  future  as  conditions  can  fairly  be  considered  to  have  be- 
come normal.  When  that  time  comes,  it  will  be  time  enough  to 
adopt  methods  which  will  result  in  greater  permanency  of  rates. 

It  is  true  that  this  principle  furnishes  no  standard  by  which 
relief  can  be  given  to  other  public  utilities  operating  under  some- 
what similar  conditions,  but  whose  corporate  requirements  are 
materially  different  from  those  of  the  corporation  in  the  case  of 
which  such  principle  may  have  been  applied.  For  illustration, 
the  corporate  requirements  of  a  public  utility  having  a  large 
bonded  indebtedness  at  a  high  rate  of  interest  might  well  be  ma- 
terially greater  than  the  corporate  requirements  of  another  utility 
having  a  relatively  small  funded  debt  in  comparison  with  the  ac- 
tual value  of  its  property,  and  paying  a  correspondingly  low  rate 
of  interest. 

And  this  Commission  would  not  for  a  moment  contend,  nor 
does  it  admits  that  a  proper  application  of  the  above  principle 
would  necessarily  require  the  allowance  of  a  larger  relative  bal- 
ance to  surplus  in  the  case  of  the  former  company  than  in  the 
case  of  the  latter,  regardless  of  all  other  circumstances. 

The  fixing  of  rates  of  charge  for  the  service  of  public  utilities 
is  essentially  a  business  problem,  and  as  was  so  tersely  said  by 
Mr.  Justice  Hughes  of  the  Supreme  Court  of  the  United  States 
in  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  U.  S. 
352,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18,  is  not  a  matter  of  formulas  This 
same  proposition  has  repeatedly  been  stated  by  the  Supreme 
Court  in  other  ways. 

For  instance,  it  has  been  held  that  regulatory  bodies,  in  mak- 
ing their  valuations  of  property  used  in  the  public  service  for  the 
purpose  of  fixing  rates,  must  use  their  best  judgment  in  the 
endeavor  to  arrive  at  a  valuation  which  will  be  just  and  fair  as 
between  the  public  and  the  owners  of  the  property  under  all  the 
facts  and  circumstances  of  the  particular  case. 

Again  it  has  been  held  that  there  is  no  standard  rate  of  return 
upon  investment  which  should  be  all6wed  by  regulatory  bodies 
nnder  any  and  all  conditions,  but  that  the  proper  rate  of  return 
tc  be  allowed  in  any  given  case  is  the  rate  which  would  be  fair 
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and  just  as  between  the  public  and  the  owners  under  the  circum- 
stances of  that  particular  case. 

Likewise  it  has  been  held  that,  in  prescribing  the  charges  to 
be  made  by  the  utility  for  its  services,  those  charges  shall  not  fol- 
low any  set  standard,  but  shall  be  such  as  are  just  and  fair  as 
between  the  public  and  the  owners  of  the  property  under  aU 
the  facts  and  circumstances  of  the  particular  case. 

Thus  we  see  that  at  every  stage  of  rate  making  the  regulatory 
body  is  expected  to  use  its  best  judgment  and  discretion  in  the 
premises,  and  render  judgments  which  will  be  based,  in  large 
part  at  least,  upon  the  facts  and  circumstances  of  the  particular 
cases  before  them. 

In  short,  we  must  take  each  case  as  we  find  it,  and  endeavor 
to  adopt  that  form  and  measure  of  relief  which  we  think  best 
adapted  to  the  circumstances  of  that  particular  case. 

In  the  course  of  our  opinion  in  the  Six  Cent  Fare  Case,  Ke 
United  R.  &  Electric  Co.  P.U.R.1919C,  74,  this  Commission 
said  as  to  the  United  Railways  &  Electric  Company  of  Balti- 
more: 

"In  the  course  of  a  relatively  few  years  the  street  railway 
has  become  one  of  the  most  important  adjuncts  to  life  in  all 
thickly  populated  communities.  With  water,  gas,  and  electric- 
ity, it  has  become  one  of  the  prime  necessities  of  life.  Without 
it,  business  would  come  almost  to  a  standstill,'  and  social  life  in 
cur  cities  and.  suburban  communities  would  be  most  radically 
changed.  So  dependent  have  the  people  of  our  cities  become 
upon  the  street  railway,  that  an  interruption  of  only  an  hour 
or  so  in  the  service  is  almost  instantly  felt  throughout  the  length 
and  breadth  of  the  community,  and  continuous  bad  or  inadequate 
service  is  a  thing  which  no  community  will  long  tolerate  if  re- 
dress of  anv  kind  can  be  found.  From  the  above  reasons  it  fol- 
lows  that  the  prime  obligation  which  any  state  regulatory  body,, 
such  as  a  public  service  commission,  owes  to  the  public  in  con- 
nection with  the  property  and  affairs  of  a  street  railway  cor- 
poration, is,  first,  to  see  that  the  property  of  such  corporation  is 
at  all  times  so  constructed,  equipped,  and  maintained  as  to  en- 
able those  in  charge  of  the  same  to  render  at  all  times  adequate 
service  to  the  public,  and,  second,  to  see  that  such  character  of 
service  is  at  all  times  rendered.     The  former  proposition  re- 
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quired  that  the  company  shall  at  all  times  be  kept  in  such  a  con- 
dition, financially,  that  it  can  command  investments  in  its  prop- 
erty by  the  investing  public,  in  order  that  necessary  extensions 
to  meet  the  demands  of  a  rapidly  growing  community  may  be 
made  promptly  when  and  as  required,  and  that  its  roadbed,  pow- 
er houses,  and  equipment  may  always  be  of  a  type  and  capacity 
to  render  adequate  service  economically  and  efficiently.  There 
is  no  statutory  law  which  can  be  resorted  to  in  order  to  compel 
the  investing  public  to  invest  its  money  in  a  public  utility  father 
than  in  any  other  class  of  enterprise,  and  the  only  laws  which 
can  be  appealed  to  are  the  natural  laws  of  trade  and  commerce 
which  lead  men  to  invest  their  money  where  it  may  reasonably 
be  expected  to  yield  them  a  fair  return  for  its  use,  and  forbid 
the  investment  of  money  where  there  is  no  reasonable  hope  02 
expectation  of  such  a  return.  •  .  .  Consequently  it  follows 
that  a  state  regulatory  body  could  do  no  greater  harm  to  a  com- 
munity so  entirely  dependent  upon  the  service  of  a  street  railway 
company  as  the  public  of  Baltimore  is  dependent  upon  the  service 
of  the  respondent  company,  than  to  refuse  to  permit  it  to  charge 
such  rates  for  its  service  as  will  enable  it  at  all  times  both  to  com- 
mand the  investment  of  money  necessary  for  the  making  of  re- 
quired extensions  and  continued  maintenance  of  its  property  in 
efficient  condition,  and  also  to  render  such  character  of  service 
as  the  needs  of  the  community  reasonably  require.  So  to  refuse 
would  not  only  be  to  render  it  physically  impossible  for  the  com- 
pany to  render  adequate  service,  but  would  also  be  to  drive  the 
company  itself  into  a  position  of  pecuniary  decrepitude  which 
would  in  the  end  result  in  bankruptcy  and  dissolution,  after  a 
long  drawn  out  period  of  such  inadequate  service,  during  which 
the  property  and  equipment  would  fall  into  a  condition  of  dis- 
repair which  could  only  be  corrected  after  the  lapse  of  many 
years  and  the  expenditure  of  many  millions  of  dollars." 

The  exhibits  in  this  case  show  that  the  petitioning  company 
had  outstanding  June  30,  1919,  net  funded  securities  amounting 
to  $64,762,000,  and  our  estimates  show  that  the  company's  fixed 
charges  amount  at  the  present  time  to  $3,178,950,  the  great  bulk 
of  this  amount  being  made  up  of  interest  charges  on  the  above- 
funded  securities. 

The  exhibits  also  show  that  on  June  1,  1922,  there  will  be  due 
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$3,000,000  of  the  City  &  Suburban  Railway  first  mortgage  5 
per  cent  underlying  bonds ;  that  on  November  1,  1929,  there  will 
be  due  $1,500,000  of  the  Baltimore  Traction  Company  first 
mortgage  5  per  cent  bonds;  that  on  October  1,  1931,  there  will 
be  due  $4,946,000  Maryland  Electric  Railways  first  mortgage 
5  per  cent  bonds,  guaranteed  by  the  petitioning  company,  $823,- 
000  of  these  bonds  now  being  in  the  treasury  of  said  company; 
that  on  March  1,  1932,  there  will  be  due  $600,000  of  the  Cen- 
tral Railway  Extension  &  Improvement  5  per  cent  mortgage 
bonds,  and  on  May  1,  1932,  $700,000  of  said  Central  Railway 
Company  Consolidated  5  per  cent  mortgage  bonds,  both  under- 
lying issues. 

Meanwhile,  on  February  1,  1922,  there  will  be  due  $1,222,000 
of  the  petitioning  company's  five-year  5  per  cent  gold  notes,  on 
August  15,  1922,  $1,528,000  of  the  company's  five-year  convert- 
ible 5  per  cent  gold  notes,  and  on  the  same  day  $3,000,000  of  the 
company's  five-year  convertible  6  per  cent  gold  notes. 

In  addition  to  the  above  the  company  has  at  the  present  time 
a  number  of  outstanding  bills  payable,  for  the  funding  of  irhich 
arrangements  must  be  made  in  the  near  future. 

From  the  above  it  will  be  seen  that  between  the  present  time 
and  August  15,  1922,  the  company  must  refinance  over  $8,- 
000,000  of  existing  interest-bearing  obligations,  in  addition  to 
which  it  must  provide  by  some  form  of  financing  for  additional 
large  sums  covering  necessary  additions,  betterments,  and  exten- 
sions. 

In  our  opinion  in  the  Six  Cent  Fare  Case,  Re  United  R.  & 
Electric  Co.  P.U.R.1919C,  74,  we  commented  upon  the  fact  that 
during  the  period  1912  to  1917,  inclusive,  the  average  fixed 
charges  of  the  petitioning  company  ha*1  amounted  to  $2,810,807 
and  its  average  balance  to  surplus  $848,802,  saying  in  this  con- 
nection :  "It  will  be  noted  that  the  above  net  earnings  amounted 
to  approximately  one  and  one-th?rd  times  the  amount  of  the 
company's  fixed  charges,  a  ratio  by  no  means  excessive  in  view 
of  the  desirability  of  upholding  the  credit  of  the  company,  and 
in  fact  considerably  less  than  that  frequently  demanded  by  rea- 
sonably conservative  investors. 9 

In  the  case  now  before  us  there  was  adduced  a  considerable 
amount  of  testimony  relative  to  the  unmarketability  under  exist- 
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ing  conditions  of  street  railway  securities  upon  anything  like 
favorable  terms  where  such  corporations  had  earnings  available 
Tor  interest,  dividends,  and  surplus  less  than  one  and  two-thirds 
times  or  double  their  fixed  charges.  Numerous  instances  were 
given  of  the  high  cost  of  money  in  the  case  of  the  sale  of  street 
railway  securities  in  the  recent  past. 

This  opinion  has  already  been  so  far  prolonged  that  we  will 
not  stop  to  discuss  this  subject  further  than  to  say  that  the  high 
cost  of  financing  in  the  case  of  public  utilities  is  one  which  ordi-  * 
oarily  falls  directly  upon  the  consumer  and  must  be  paid  by  him 
through  the  rates  charged  for  the  service,  and  to  refer  to  the 
latest  decision  of  the  Supreme  Court  of  the  United  States  touch- 
ing upon  this  subject  and  recognizing  the  difficulties  of  financing 
under  existing  conditions  in  the  case  of  public  service  corpora- 
tions. 

In  the  case  of  the  Lincoln  Gas  &  E.  L.  Co.  v.  Lincoln,  250  U. 
S.  256,  63  L.  ed.  968,  39  Sup.  Ct.  Kep.  454,  decided  June  2, 
1919,  Mr.  Justice  Pitney,  delivering  the  opinion  of  the  court, 
said :  "It  is  a  matter  of  common  knowledge  that,  owing  princi- 
pally to  the  World  War*  the  costs  of  labor  and  supplies  of  every 
kind  have  greatly  advanced  since  the  ordinance  was  adopted,  and 
largely  since  this  cause  was  last  heard  in  the  court  below.  And 
it  is  equally  well  known  that  annual  returns  upon  capital  and 
enterprise  the  world  over  have  materially  increased,  so  that  what 
would  have  been  a  proper  rate  of  return  for  capital  invested  in 
gas  plants  and  similar  public  utilities  a  few  years  ago  furnishes 
no  safe  criterion  for  the  present  or  for  the  future." 

Under  the  circumstances,  this  Commission  has  no  hesitancy  iu 
saying  that  the  best  interests  of  the  public  with  respect  to  the 
petitioning  company  require  that  it  shtmld  earn  a  balance  of  not 
materially  less  than  one  and  a  half  times  its  fixed  charges  after 
the  payment  of  operating  expenses,  taxes,  and  the  making  of  rea- 
sonable allowances  for  its  accident  and  depreciation  reserves. 

Our  calculations  show  that  the  amount  of  additional  earnings 
required  to  produce  this  sum  is  approximately  $1,000,000. 

Eeference  to  table  IV.,  our  estimated  income  statement,  will 
show  that  we  estimate  the  company's  total  net  receipts  for  the 
year,  before  deducting  fixed  charges,  to  be  $3,685,077.  If  this 
amount  be  increased  by  $1,000,000  it  will  be  found  to  be  some- 
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thing  less  than  one  and  one-half  times  the  company's  interest 
charges. 

Testing  the  above  conclusion  in  another  way,  we  find  that  on 
August  31,  1919,  the  .company's  funded  and  floating  debt 
amounted  to  $65,996,000.  If,  now,  we  were  to  accept  as  correct 
the  contention  so  frequently  made  that  the  company's  outstand- 
ing stock  to  the  amount  of  $20,484,200  represents  no  actual 
value,  and  assume  that  the  outstanding  funded  and  floating  debt 
represents  the  full  fair  value  of  the  company's  property,  we  "will 
find  that  the  above  return  of  $4,685,000  which  we  have  stated  to 
be  a  reasonable  return,  amounts  to  a  return  of  barely  7  per  cent 
upon  the  fair  value  of  the  company's  property  as  indicated  by  its 
outstanding  funded  and  floating  debt. 

This  Commission,  in  all  its  history,  which  includes  a  long  pre- 
war period,  during  which  the  cost  of  money  was  very  much  lower 
than  at  present  and  operating  risks  not  nearly  so  great  as  now, 
has  never  held  that  a  return  of  7  per  cent  was  unreasonably  high 
when  rates  were  based  upon  valuation. 

In  the  two  Telephone  Company  cases  we  held  that  the  com- 
pany should  be  permitted  to  earn  a  return  not  exceeding  8  per 
cent ;  in  the  case  of  the  Baltimore  County  Water  &  Electric  Com- 
pany we  established  rates  estimated  to  yield  between  7  and  8 
per  cent  upon  the  fair  value  of  the  property  as  determined  by 
this  Commission.  In  the  cases  of  the  Consolidated  Gas  Electric 
Light  &  Power  Company  of  Baltimore  the  charges  authorized  by 
us  were  estimated  to  yield  the  company  a  return  of  approximate- 
ly 8  per  cent  upon  the  assumed  fair  value  of  the  property.  In  a 
number  of  other  cases  we  have  held  that>  in  view  of  the  nature  of 
the  risks  surrounding  the  operation  of  the  properties  of  public 
utilities,  the  rate  of  return  should  materially  exceed  the  current 
legal  rate  of  interest,  6  per  cent. 

We  are  not  to  be  understood  by  anything  we  have  said  with 
respect  to  the  fair  value  of  the  property  here  in  question,  that 
such  fair  value  is  to  be  measured  by  the  outstanding  funded  debt 
of  the  bompany.  We  have  not  so  decided,  and  use  that  assump- 
tion only  for  purposes  of  illustration,  and  to  show  that  these  re- 
turns in  money  which  we  have  concluded  the  company  should 
have,  would  be  no  more  than  a  reasonable  return  if  measured 
upon  the  basis  of  such  assumption. 
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Our  conclusion  is,  therefore,  that  the  petitioning  company  is 
entitled  to  charge  rates  which  will  yield  it  a  balance  to  surplus  of 
approximately  $1,000,000  after  the  payment  of  its  operating  ex- 
penses, taxes,  fixed  charges,  and  the  making  of  reasonable  allow- 
ances for  the  maintenance  of  its  accident  and  depreciation  re- 
serves. 

It  remains  now  to  be  seen  what  rate  of  fare  will  be  necessary 
to  yield  such  balance  to  surplus  of  approximately  $1,000,000. 

Bate  of  Fare  Necessary. 

Having  reached  the  aforegoing  conclusion,  it  now  becomes 
necessary  for  the  Commission  to  establish  for  the  company  rates 
cf  fare  which  may  reasonably  be  anticipated  to  yield  the  petition- 
ing company  a  net  balance  to  surplus  of  approximately  $1,- 
000,000,  after  the  payment  of  operating  expenses,  taxes,  fixed 
charges,  and  the  setting  aside  of  the  amounts  hereinbefore  de- 
clared by  us  to  be  reasonable  for  the  creation  and  maintenance 
of  proper  depreciation  and  accident  reserves. 

Reference  to  the  company's  revised  schedule  P.  S.  O.  Md.  No. 
8  will  show  that,  in  addition  to  the  regular  base  rate  of  6  cents** 
for  adults,  there  were  prescribed  in  such  schedule  and  are  now 
in  force  under  our  order  No.  4608  and  supplementary  orders 
Nos.  4609,  4646,  and  4944,  a  number  of  special  fares,  to  wit, 
half  fares,  commutation  tickets  for  first,  second,  and  third  zones, 
cash  transfers  on  the  Curtis  Bay  Line,  and  tickets  in  bulk  for  the 
use  of  the  employees  of  the  Bethlehem  Steel  Company  and  Cen- 
tral Foundry  Company. 

The  company  has  proposed  flat  increases  of  from  £  cent  to  1  $ 
cents  in  each  of  the  above  special  rates  with  the  exception  of  the 
half  fares  for  children,  as  to  which  it  has  proposed  no  increase. 

The  company  has  also  furnished  the  Commission  an  estimate 
of  the  number  of  such  special  fares  which  will  probably  be  paid 
during  the  year  1919,  together  with  an  estimate  of  the  yield 
of  the  same  in  the  event  of  such  proposed  increases.  These  fig- 
ures were  based  on  increases  in  the  base  rate  of  from  £  of  a  cent 
to  li  cents  respectively. 

For  our  present  purposes  it  will  suffice  to  take  the  company's 
estimate  based  on  the  supposition  of  a  1-oent  increase  in  both 
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base  and  special  fares.    This  estimate  is  shown  in  the  following 
table : 

TABLE  VIII. 

Yield  of  Increases  in  Special  Fares. 

Increase  on  One  Cent  Basis. 

7,918,283  half  fares   4    cts. 

1,512,622  Curtis  Bay  cash  transfers 4    cts.  let  $15,126.22 

1,437,730  1st  Co.  Com.  tickets 4*  cts.  1  ct.  14,377.30 

407,740  2d  Co.  Com.  tickets   5    cts.  1  ct.  4,077.40 

58,830  3d  Co.  Com.  tickets   5    cts.  1  ct,  545.30 

1,947,508  Bethlehem   Steel    4*  cts.  1  ct.  19,475.08 

128,250  Central  Foundry 5    cts.  1  ct  1,282.50 

13,406,663  $54^88.80 

It  will  be  seen  from  this  table  that  the  company  estimates  that 
out  of  a  total  of  240,777,100  revenue  passengers  during  the  year, 
there  will  be  but  13,406,663  of  the  same  using  half  fares  and  the 
above  classes  of  special  tickets,  and  that  a  flat  increase  of  1  cent 
in  the  case  of  each  such  special  fares,  with  the  exception  of  half 
fares,  would  yield  the  company  an  additional  revenue  of  .but 
$54,883.80.  It  follows  that  an  increase  of  \  cent  in  these  special 
fares  would  yield  the  company  but  $27,441.90  additional  rev- 
enue. 

In  case  of  half  fares  for  children  the  former  rate  of  3  cents 
was  60  per  cent  of  the  adult  rate  of  5  cents.  With  the  increase 
in  the  adult  rate  from  5  to  6  cents,  it  seemed  desirable  at  the 
time  of  our  former  order  to  increase  the  half  fares  to  4  cents,  or 
66f  per  cent  of  the  adult  rate.  Under  the  circumstances  the 
Commission  would  not  feel  justified  in  making  any  further  in- 
crease in  this  particular  fare  unless  it  should  happen  that,  by 
reason  of  a  considerable  increase  in  the  adult  rate,  the  half-fare 
rate  would  be  disproportionately  low  as  compared  with  the  rates 
in  force  for  many  years  before  the  increase  in  the  adult  fare  from 
5  to  6  cents. . 

In  our  previous  opinion  and  orders  in  the  Six  Oeiit  Fare  Case, 
Re  United  R.  &  Electric  Co.  P.U.R.1919C,  74,  the  charge  for 
Curtis  Bay  cash  transfers  was  increased  from  3  to  4  cents  in  or- 
der to  be  more  nearly  proportionate  to  the  increase  in  the  base 
rate  from  5  to  6  cents.  Under  the  circumstances  the  Commfs- 
sion  does  not  feel  that  there  should  now  be  a  further  increase?  in 
the  charge  for  this  cash  transfer,  since  the  effect  of  the  increase 
in  the  base  rate  whiek  we :  are  about  to  authorize  will  be  only 
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to^bring  the  4-cent  cash  transfer  on  the  Curtis  Bay  Line,  if  per- 
mitted to  remain  at  4  cents,  more  nearly  proportionate  to  the 
new  base  fare  as  compared  with  the  original  transfer  charge  of 
3  cents  and  base  fare  of  5  cents. 

For  the  same  reasons  the  Commission  is  not  inclined  to  make 
any  further  increases  at  the  present  time  in  the  case  of  the  com- 
mutation tickets  or  special  tickets  for  employees  of  the  Beth- 
lehem Steel  Company  and  Central  Foundry,  as  such  increases 
were  in  our %  former  order  somewhat  disproportionate  to  the 
amount  of  the  increase  in  the  base  fare,  this  having  been  neces- 
sary at  the  time  in  order  that  such  increases  might  be  in  con- 
venient fractions  of  the  cent. 

The  company's  estimate  of  13,460,663  special  fares  was  based 
upon  its  estimate  of  240,777,100  revenue  passengers  for  the  en- 
tire year.  Consequently  the  Commission's  estimate  of  243,- 
000,000  passengers  for  the  year,  coupled  with  the  fact  that  there 
will  probably  be  a  greater  use  of  commutation  books  with  the 
proposed  readjustment  of  fares,  would  seem  to  justify  the 
assumption  that  there  will  be  a  somewhat  larger  number  of 
patrons  paying  these  special  fares  in  future  than  in  the  past. 
Without  attempting  to  make  a  minute  calculation  based  upon 
these  factors,  we  have  assumed  that  there  will  be  approximately 
14,000,000  users  of  these  special  fares  during  the  year  which 
will  be  covered  by  our  order. 

Deducting  this  figure  from  the  243,000,000  revenue  passen- 
gers estimated  by  us  leaves  a  balance  of  229,000,000  revenue 
passengers  who  will  have  to  make  up  the  increased  revenues  re- 
quired by  the  company. 

Any  additional  sums  raised  through  increases  in  the  fares  will 
be  subject  to  the  park  tax,  which  we  find  is  6.91  per  cent  of  the 
company's  total  passenger  revenues. 

Since  we  know  that  1  cent  additional  fare  charged  229,- 
000,000  passengers  would  yield  $2,290,000,  and  that  sum  is  far 
in  excess  of  the  amount  which  we  conclude  the  company  prop- 
erly requires  under  existing  conditions,  it  is  evident  that  what- 
ever increase  in  the  base  rate  of  fare  is  made  must  be  an  increase 
of  a  fractional  part  of  a  cent,  and  will  consequently  involve  the 
use  of  tickets  or  fare  checks. 

It  is  equally  obvious  that  not  all  of  the  adult  passengers  of 
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the  company  will  make  use  of  these  checks,  and  it  therefore  re- 
mains to  determine  what  percentage  of  such  passengers  paying 
the  full  fare  will  probably  use  the  same. 

Mr.  Zimmermann  based  his  estimates  of  the  probable  yield 
of  a  7-cent  fare  with  four  tickets  for  25  cents  upon  the  assump- 
tion that  not  less  than  80  per  cent  nor  more  than  90  per  cent 
would  avail  themselves  of  the  privilege  of  purchasing  checks  at 
the  reduced  rate.  In  the  case  of  his  estimates  based  on  a  7-cent 
fare  with  three  tickets  for  20  cents,  he  assumed  that  not  less  than 
70  per  cent  nor  more  than  80  per  cent  of  the  passengers  paying 
the  full  fare  would  use  such  tickets,  the  differences  in  these 
assumptions  being  due  to  the  fact  that  in  the  case  of  four  tickets 
for  25  cents  there  would  be  a  saving  of  J  of  a  cent  on  each  indi- 
vidual ticket,  whereas  in  the  case  of  three  tickets  for  20  cents, 
there  would  be  a  saving  of  but  £  of  a  cent  on  each  ticket.  In 
the  case  of  Mr.  Zimmermann's  estimates  as  to  the  effect  of  a  10- 
cent  base  rate  with  two  tickets  for  15  cents,  he  estimated  that 
between  90  and  99  per  cent  of  the  passengers  would  avail  them- 
selves of  the  reduced  rate  through  the  purchase  of  the  two  tickets 
for  15  cents,  in  view  of  the  saving  of  2£  cents  on  each  fare 
through  such  purchases  of  tickets. 

The  Commission  is  inclined  to  think  that  Mr.  Zimmerman's 
estimates  of  ticket  purchasers  in  the  case  of  four  tickets  for  25 
cents  or  three  tickets  for  20  cents  are  rather  high,  and  is  con- 
firmed in  this  belief  by  its  studies  of  the  experience  of  the  Wash- 
ington Eailway  &  Electric  Company  and  the  Capital  Traction 
Company,  both  of  Washington,  District  of  Columbia,  where  the 
use  of  the  5-cent  cash  fare  or  six  tickets  for  25  cents  has  con- 
tinued from  1894  until  about  a  year  ago.  In  this  case  there  was 
a  saving  of  5/6  of  a  cent  with  the  purchase  of  each  ticket.  In 
addition,  as  we  have  seen,  the  ticket  system  has  been  in  vogue 
in  Washington  for  nearly  twenty-five  years,  during  which  time 
the  public  has  grown  accustomed  to  the  use  of  the  tickets  and 
thoroughly  familiar  with  the  advantages  of  their  purchase. 

The  following  table  shows  the  comparatively  recent  experience 
of  the  Washington  companies  in  this  respect;  these  being  the 
only  figures  available  at  the  date  of  this  opinion: 

P.U.R.1920A. 


RE  UNITED  RAILWAYS  &  E.  CO.  49 

TABLE  IX. 

Per  Cent  of  Passengers  Using  Tickets. 
Washington,  D.  C. 

54  Cash  or  6  Tickets  >f or  26*. 
W.  R.  &  E.  Co.  Year.  Capital  Traction  0*. 

1900 77.0 

1908 ; 80.9 

83.62  1909 80.7 

84.10  1930 80.9 

84.44  1911 80.9 

84.71  1912 80.8 

84.88  1913 80.7 

85.36  1914 81.2 

84.95  1915 *  81.1 

85.37  1916 80.9 

86.05  1917 80.5. 

In  view  of  the  experience  of  the  Washington  companies  as  set 
forth  in  the  above  table,  the  Commission  has  concluded  that  it 
would  be  reasonable  to  assume  that,  for  the  present  at  least,  the 
people  of  Baltimore  may  be  expected  to  purchase  tickets  at  re- 
duced rates  between  the  limits  of  50  per  cent  as  a  minimum  and 
80  per  cent  as  the  maximum. 

The  following  table  shows  the  estimated  yield  of  additional 
fares  at  different  rates  upon  the  respective  assumptions  that  50 
per  cent,  66§  per  cent,  75  per  cent,  or  80  per  cent  of  patrons 
paying  the  full  fare,  will  use  fare  checks  or  tickets : 

TABLE  X. 
Estimated  Yield  of  Additional  Fares  at  Different  Rates. 

Estimated  additional  revenue  from  in- 
creased fare  base 243,000,000  passengers  per  annum 

Less  passengers  paying  other  than  full 

fare • 14,000,000 

Number  of  passengers  paying  increased 

fare    229,000,000 

P.UaU92QA.  4 


50 


MARYLAND  PUBLIC  SERVICE  COMMISSION. 


Additional  Yield. 


50%. 

66§%. 

75%. 

80%. 

74  cash  fare,  4  tickets 

for  26tf. 
Full  base  fare  increase 
Fractional  fare  increase 

$1,145,000 
*    573,500 

$763,333 
763,333 

$572,500 
858,750 

$458,000 
916,000 

• 

Total  addit'l  revenue  . . 

$1,717,500 
118,679 

$1,526,666 
105,492 

$1,431,250 
9S,899 

$1,374,000 
94,943 

Net  additional  revenue 

$1,598,821 

$1,421,174 

$1,332,351 

$1,279,057 

14  cash  fare,  4  tickets 

for  25*.    • 
Full  base  fare  increase 
Fractional  fare  increase 

$1,145,000 
286,250 

$763,333 
381,667 

$572,500 
429,375 

$458,000 
458,000 

Total  addit'l  revenue  . . 

$1,431,250 
98,899 

$1,145,000 

79,120 

$1,001,475 
69,230 

$916,000 
63,295 

Net  additional  revenue 

$1,332,351 

$1,065,880 

$932,645 

$852,705 

14  cash  fare,  3  tickets 

for  20*. 
Full  base  fare  increase 
Fractional  fare  increase 

$1,146,000 
763,333 

$763,333 

1,017,777 

$572,500 
1,145,000 

$458,000 
1,2:21,333 

Total  addit'l  revenue  . . 

$1,908,333 
131,865 

$1,781,110 
123,074 

$1,717,500 
118,679 

$1,679,333 

116,042 

Net  additional  revenue 

$1,776,468;      $1,658,036 

$1,598,821 

$1,563£91 

Mr.  Zimmermann,  in  his  testimony,  gave  virtually  no  explan- 
ation  of  or  reason  for  his  assumptions  as  to  the  minimum  num- 
ber of  passengers  who  would  purchase  tickets,  and  there  was  no 
other  evidence  adduced  at  the  hearings  upon  this  point. 

Under  all  the  circumstances  and  after  a  careful  studv  of  this 
most  important  phase  of  the  situation,  the  Commission  has  con- 
cluded that  in  the  case  of  the  sale  of  four  tickets  for  26  cents  not 
less  than  66$  nor  more  than  75  per  cent  of  the  patrons  of  the 
company  will  use  tickets,  and  that  the  proper  estimate  lies  about 
midway  between  the  two,  or  70.833  per  cent. 

Applying  these  conclusions  to  the  above  figures  in  the  case  of 
four  tickets  for  26  cents,  we  find  that  the  net  increase  in  rev- 
enues, after  the  payment  of  the  park  tax,  would  be  $1,376,762. 

From  this  sum  should  be  deducted  the  $805,524  wage  increase 
less  our  estimated  $506,127  balance  to  surplus  under  the  6-cent 
fare  without  such  wage  increase,  or  $299,397,  leaving  a  net  bal- 
ance to  surplus  of  $1,077,365. 

From  this  sum  should  be  deducted  the  10  per  cent  Federal 
Income  Tax  which  the  company  is  required  by  law  to  pay  upon 
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its  net  income.    Upon  our  estimate  this  would  amount  to  $107,- 
736,  leaving  a  final  net  balance  to  surplus  of  $969,629. 

A  summary  of  the  above  calculations  will  be  found  in  the  fol- 
lowing table: 

TABLE  XI. 

Commission's  Final  Estimate  of  Effect  of  Increased  Fare. 

Net  increase  from  additional  full  fare  after  deduction  of  park 

tax  @  6.91%    $1,376,762 

Deduct  wage  increase $805,524 

Less  estimated  balance  to  surplus  subject  to  wage  in- 
crease         506,127 

299,397 

Balance  to  surplus  71  far6,  4  tickets  for  26V $1,077,365 

Leas  Federal  income  tax , 107,736 

Final  net  balance  to  surplus $969,629 

For  the  reasons  hereinbefore  stated,  this   Commission  con-. 
eludes  that  the  above  final  net  balance  to  surplus  is  reasonably 
required  by  the  company  at  the  present  time  in  order  to  enable 
it  to  meet  its  corporate  requirements. 

We  therefore  conclude  that  the  company  should  be  permitted 
by  our  order  afcout  to  be  passed,  to  increase  its  existing  6-cent 
adult  or  base  charge  to  7  cents,  and  required  to  sell  four  tickets 
or  checks  representing  this  charge  for  26  cents. 

Fvbure  Modifications  of  Fares. 

The  Commission's  order  passed  pursuant  to  this  opinion  will 
provide  that  the  fares  established  therein  shall  remain  in  force 
and  effect  for  one  year  from  October  1,  1919,  to  September  30, 
1920,  unless  earlier  modified  or  abrogated  by  the  further  order 
of  the  Commission.  Such  order  is  not  to  be  taken  either  by  the 
company  or  by  the  public  as  a  guaranty  that  such  fares  will  con- 
tinue in  force  during  the  whole  of  that  period. 

In  the  course  of  our  opinion  we  have  pointed  out  that  we  are 
dealing  at  the  present  time  with  abnormal  conditions,  and  this 
means  that  existing  conditions  may  either  remain  fairly  con- 
stant for  some  time  into  the  future,  or  may  at  any  time  grow 
materially  better  or  materially  worse  so  far  as  the  company  is 
concerned.  Our  conclusions  have  been  reached  upon  the  assump- 
tion that  they  will  remain  practically  constant  during  the  com- 
ing twelve  months. 
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Our  order  will  farther  provide  that  the  company  shall  con- 
tinue to  furnish  the  Commission  as  heretofore  accurate  and  com* 
plete  monthly  statements  setting  forth  the  number  of  revenue 
and  transfer  passengers  carried,  the  number  of  car  miles  operat- 
ed, the  cash  receipts  from  operation  and  other  sources,  and  the 
operating  and  other  expenditures  of  the  company,  set  forth  in 
the  manner  prescribed  by  the  rules  of  this  Commission  for 
accounting  by  street  railway  companies. 

These  reports  will  be  scrutinized  closely  by  the  Commission 
and  its  staff  as  they  are  received  from  month  to  month,  and  if  it 
appears  at  any  time  that  our  estimates  of  ^receipts  and  expendi- 
tures are  so  far  wrong  as  to  make  it  unjust,  either  to  the  com- 
pany or  to  the  public,  that  the  rates  prescribed  in  our  order  be 
continued  until  the  end  of  the  year  therein  prescribed,  steps  will 
be  taken  at  once  to  modify  the  same. 

It  is  to  be  understood  by  all  concerned  that  our  order  passed 
pursuant  to  this  opinion  is  so  far  tentative  that  it  can  be  reopened 
at  any  time  within  such  twelve  months  upon  the  evidence  adduced 
in  this  and  the  previous  case,  and  the  monthly,  reports  which 
will  be  furnished  under  oath  by  the  company,  as  above  stated. 

In  other  words,  there  will  be  no  necessity,  during  the  coming 
year  at  least,  for  any  lengthy,  formal  hearing  upon  applications 
for  either  the  increase  or  decrease  of  the  fares  established  bv  our 
order. 

The  Commission  now  has  before  it  the  complete  operating  fig- 
ures of  this  company  for  a  period  of  approximately  seven  years, 
and  there  is  now  no  necessity  for  further  details  as  to  such 
operations  in  the  past  or  for  further  estimates  of  probable  future 
operating  results,  except  in  so  far  as  the  estimates  contained  in 
this  opinion  may  require  modification  from  time  to  time  by  rea- 
son of  actual  results. 

If  it  should  happen  that  the  experience  of  several  months  un- 
der the  new  rates  should  demonstrate  that  the  company  is  earn- 
ing a  larger  net  revenue  than  is  anticipated  by  this  order,  and 
that  there  is  a  reasonable  probability  that  such  excess  earnings 
during  the  course  of  the  year  would  be  such  as  to  justify  some 
reduction  in  the  base  rate  of  fare,  the  Commission  will,  of  its 
own  motion,  require  the  company  to  sb^w  cause  why  such  de- 
crease should  not  be  made. 
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If,  on  the  other  hand,  such  reports,  upon  thorough  investiga- 
tion by  the  accounting  department  of  the  Commission  and  by 
the  members  of  the  Commission  itself,  should  demonstrate  that 
the  company  is  earning  materially  less  than  we  now  anticipate  it 
will  earn  under  such  rates,  the  company  will  be  permitted  to 
make  an  application  for  their  increase,  with  the  understanding 
that  the  Commission  will  confine  the  hearings  upon  such  appli- 
cation, as  far  as  it  can  reasonably  do  so  under  the  law,  to  the 
precise  issue  of  the  rate  necessary  to  yield  approximately  the 
net  balance  to  surplus  which  we  have  declared  a  reasonable  one 
for  the  company  to  earn  during  the  period  of  the  next  twelve 
months. 

The  order  will  further  provide  in  substance  that  at  the  end 
6f  such  period  of  twelve  months  the  base  rate  shall  revert  to  the 
present  fare  of  6  cents  unless  it  shall  then  be  made  to  appear 
that  some  other  rate  than  6  cents  is  a  proper  rate  thereafter  to 
be  charged  by  the  company. 

Meanwhile  the  Commission  expects  to  give  much  thought  to 
the  "cost  of  service"  plan  which  has  been  adopted  in  the  com- 
paratively recent  past  by  a  number  of  cities  in  the  United  States 
and  elsewhere  for  the  better  and  more  satisfactory  regulation  of 
fares  to  be  charged  by  street  railway  companies. 

The  theory  of  these  plans  is  in  brief  that  the  owners  of  street 
railway  properties  are  entitled  to  receive  from  the  public  the 
actual  cost  of  the  service  rendered,  including  in  that  cost  the 
reasonable  expenses  of  operation,  maintenance,  taxes,  fixed 
charges,  and  a  fair  return  upon  the  fair  value  of  the  investment, 
with  the  proviso  that  as  the  cost  of  service  increases  the  fares 
go  up,  and  as  the  cost  of  service  decreases  the  fares  come  down, 
such  plans  providing  for  the  ready  ascertainment  of  the  perti- 
nent facts  without  the  necessity  of  prolonged  hearings  and  in- 
vestigations. 

These  cost-of-service  plans  are  usually  predicated  upon  the 
fair  value  of  the  property  used  in  the  service,  that  value  either 
being  fixed  by  the  Commission  or  agreed  upon  by  the  public  and 
the  owners  of  the  property. 

Such  plans  have  been  adopted  in  Cleveland  and  Montreal,  in 
both  of  which  cities  they  have  been  reported  to  work  with  con- 
siderable satisfaction  to  the  public  as  well  as  to  the  owners  of  the 
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property.  Somewhat  similar  plans  have  been  authorized  by  the 
Massachusetts  legislature,  and  a  modified  form  of  the  plan  pro- 
vided by  the  statutes  of  that  state  has  been  in  use  for  some  time 
in  the  city  of  Boston,  where  its  result  has  been  anything  but 
.satisfactory  to  the  public  at  large.  Such  plans  have  also  been 
tried  in  one  form  or  another  in  many  other  cities  with  varying 
degrees  of  success  or  failure,  as  the  case  may  be. 

This  Commission  hopes  within  the  course  of  the  next  few 
months  to  be  able  to  formulate  and  present  to  the  public  a  com- 
plete study  of  these  plans,  with  the  results  achieved  thereunder 
in  the  various  cities  where  they  have  been  tried,  and  our  con- 
clusions in  the  premises.  It  may  well  be  that  the  Commission's* 
conclusions  will  be  that  legislation  should  be  enacted  to  make 
provision  for  the  adoption  of  plans  of  this  general  character  in 
this  state,  in  which  event  our  recommendations  will  be  made 
to  the  coming  session  of  the  general  assembly. 

The  Park  Tax  and  Paving  Charges. 

Under  certain  ordinances  of  comparatively  long  standing, 
Ratified  by  the  general  assembly  of  Maryland  in  some  instances,  9 
the  United  Railways  &  Electric  Company  of  Baltimore  is  re- 
quired at  the  present  time  to  pay  a  tax  amounting  to  9  per  cent 
of  its  gross  receipts  on  certain  lines,  this  sum  going  into  the 
fund  for  the  maintenance  of  the  public  parks  of  the  city.  This 
tax  equates  at  the  present  time  6.91  per  cent  of  the  total  pas- 
senger revenues  of  the  company.  Upon  this  basis,  and  upon  the 
assumption  that  the  company's  passenger  revenues  during  the 
next  twelve  months  will  be  $14,305,410,  as  estimated  by  the 
Commission,  this  tax  will  amount  to  the  sum  of  $988,504. 

This  sum  is  very  much  greater  than  the  amounts  paid  in 
previous  years,  this  fact  being  due  to  the  increased  amount  of 
patronage,  in  the  recent  annexation  of  parts  of  Baltimore  and 
Anne  Arundel  counties  to  Baltimore  city,  and  to  the  recent  faro 
increase  from  5  to  6  cents  and  the  present  increase  from  6  to  6f 
cents. 

In  addition  to  this  large  percentage  of  its  gross  receipts  naid 
directly  into  the  park  fund,  the  company  also  pays  taxes  to  the 
city,  counties,  and  state  on  its  real  estate,  and  is  also  required 
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by  law  to  pave  between  its  tracks  and  for  2  feet  on  either  side 
thereof,  and  keep  such  paving  in  repair. 

These  forms  of  taxation  were  all  adopted  in  the  case  of  the 
railways  company  before  the  days  of  regulation,  and  at  a  time 
when  it  was  assumed  that  what  the  public  got  through  these 
forms  of  taxation  came  out  of  profits  which  the  stockholders 
would  otherwise  have  received. 

Under  regulation,  where  the  effort  is  to  regulate  the  charges 
made  by  a  public  utility  for  the  service  rendered  in  almost  exact 
proportion  to  the  actual  cost  of  such  service,  all  these  taxes  go 
into  and  form  a  part  of  such  costs,  with  the  result  that  it  is  no 
longer  a  question  whether  the  public  at  large  or  the  stockholders 
will  pay  these  taxes,  but  the  question  is  whether  the  general 
public  or  the  portion  of  the  public  getting  the.  service  of  the 
utility  shall  pay  the  same. 

v    In  the  case  now  before  us,  for  instance,  the  sum  of  the  park 
tax,  general  taxes,  and  the  paving  charges  to  which  this  company- 
is  subject,  amount  to  something  more  than  the  $  cent  which  has 
boen  added  to  the  fare.     Without  those  charges  the  fare  could 
have  remained  at  6  cents. 

It  is  the  purpose  of  the  Commission  to  make  a  complete  study 
of  this  subject  in  the  immediate  future,  and  determine  what,  if 
any,  recommendation  it  should  make  to  the  legislature. 

In  many  other  cities  where  the  public  has  been  confronted 
'  with  much  the  same  difficulties  with  respect  to  their  street  rail- 
way service  as  confronts  the  public  of  Baltimore,  one  of  the 
first  steps  taken  by  the  public  to  relieve  the  situation  and  lessen 
the  burden  upon  the  users  of  the  street  railways  has  been  to 
abolish  all  or  some  of  these  forms  of  taxation. 

The  Commission  is  not  prepared  at  the  present  time  to  make 
any  recommendation  in  connection  with  any  of  these  forms  of 
taxes,  and  in  fact  has  reached  m>  definite  conclusion  itself  as  to 
what  should  be  done  in  the  premises. 

Zone  Extensions  to  New  City  Limits. 

[61  In  the  Six  Cent  Fare  Case,  Be  United  R.  &  Electric  Co. 
P.U.R.1919C,  74,  it  was  contended  that  the  legal  effect  of  that 
portion  of  §  2  of  chapter  82  of  the  Acts  of  1918,  providing 
that  aU  existing  provisions  of  the  Baltimore  City  Charter  should 
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be  applicable  to  such  portions  of  Baltimore  and  Anne  Arundel 
counties  as  were  annexed  to  Baltimore  city  by  that  act,  was  to 
extend  the  provisions  of  §  796  of  the  city  charter,  prescribing 
certain  fares  within  the  old  limits  of  the  city  to  such  annexed 
portions  of  Baltimore  and  Anne  Arundel  counties,  and  thereby 
make  uniform  the  fares  within  the  limits  of  Baltimore  city  as 
enlarged  by  such  act. 

As  was  stated  in  our  opinion  in  the  former  case,  this  question 
was  submitted  to  the  Commission's  general  counsel,  who  advised 
the  Commission  that  by  the  Public  Service  Commission  Law 
the  whole  matter  of  the  rates  of  fare  proper  to  be  charged  by  the 
company  had  been  committed  by  the  legislature  in  the  first  in- 
stance to  determinations  by  the  Commission,  subject  to  review 
by  the  courts  as  in  said  law  provided. 

In  the  former  case  the  Commission  said  the  general  question 

of  fare  zones  should  be  made  the  subject  of  an  independent 

•study,  and  that  this  could  not  be  done  until  the  effect  of  the 

increased  fares,  on  the  basis  of  the  existing  zones,  had  been 

demonstrated  by  experience  over  a  reasonable  period. 

That  experience  has  now  been  had,  with  the  results  set  forth 
in  an  earlier  portion  of  this  opinion.  Those  results  demon- 
strated conclusively  that  it  would  not  have  been  possible  to  make 
such  extensions  to  the  city  limits  under  the  6-cent  rate  of  fare 
prescribed  by  our  order  in  that  case. 

During  the  hearings  in  the  case  now  before  us,  numerous  ap- ' 
plications  were  filed  asking  the  Commission  to  require  the  com- 
pany to  extend  its  first  fare  zone  to  the  new  city  limits  in  various 
directions,  and  the  Commission  caused  a  study  to  be  made  of  the 
effect  of  extending  the  first  fare  zone  to  the  new  city  limits  on 
each  of  the  lines  of  the  company. 

A  study  of  the  situation  confronting  the  company  through  the 
extension  of  the  first  fare  zone  to  the  new  city  limits  involves  an 
understanding  of  the  mileage  of  the  present  second  fare  zone, 
which  remains  outside  the  new  city  limits,  and  determination 
whether  it  would  be  expedient  to  create  a  new  zone  out  of  the 
remaining  portion  of  the  present  second  fare  zone,  or  include 
such  portion  in  the  present  third  zone  (which  would  then  become 
the  second  zone).  An  alternative  of  this  would  be  the  entire 
elimination  of  the  present  second  zone,  which  would  mean  carry- 
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ing  passengers  a  short  distance  beyond  the  new  city  limits  for 
one  fare.  The  company's  officials  were  of  the  opinion  that  where 
the  portion  of  the  present  second  zone  extending  beyond  the  city 
limits  is  less  than  2  miles  in  length,  it  should  be  added  to  the 
next  zone  or  else  be  considered  within  the  first  fare  zone,  since 
it  was  obvious  that  great  objection  would  be  made  to  paying 
the  full  fare  in  a  zone  where  the  maximum  ride  permitted  was 
less  than  2  miles. 

The  following  table  shows  the  mileage  remaining  outside  the 
new  city  limits: 

TABLE  XII. 
Mileage  Outside  New.  City  Limits. 


Line. 


Pimlico-Pikesville   

West  Arlington-Gwynn  Oak 
Welbrook-Gwynn  Oak  .... 

Woodlawn    

Curtis  Bay 

Towson  

Catonsville   

Lakeside 

Riverview 

Ellicott  City 

Mt.  Washington-Pikesville 

Back  River 

Sp.  Point-Dundalk   


1st 

County  Zone. 

2nd. 

County 
Zone. 

In   New 

Outside 

City 

New  City 

TotaL 

Limits. 

Limits. 

« 

2.51 

1.67 

4.18 

3.61 

5.94 

.55 

6.49 

2.85 

.55 

3.40 

.89 

1.02 

1.91 

4.12 

4.12 

.83 

2.12 

2.95 

1.52 

2.11 

3.63 

1.59 

.56 

2.15 

i 

3.47 

.78 

4.25 

.43 

2.85 

3.28 

2.76 

2.42 

2.00 

4.42 

2.10 

2.61 

4.71 

2.87 

2.80 

1.60 

4.40 

3.48 

3rd. 
County 

Zone. 

5.91 


4.42 


The  following  lines  show  a  remaining  mileage  of  less  than  2 
miles  and  the  portion  of  the  zone  remaining  in  the  county  would 
therefore  have  to  be  considered  either  as  having  been  combined 
with  the  city  zone  or  added  to  the  next  county  zone: 

West  Arlington — Gwvnn  Oak 

Walbrook  — Gwynn  Oak 

Woodlawn 
.  Lakeside 

Riverview 

Sparrows  Point — Dundalk 

The  entire  Curtis  Bay  line  is  in  the  new  city  limits,  and  would 
have  to  be  considered  as  eliminated  under  the  proposed  plan. 

Of  the  Pimlico-Pikesville  line  1.67  miles  of  the  second  fare 
zone  remains  outside  the  new  city  limits.     If  this  be  added  to 
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the  present  third  fare  zone,  this  zone  would  have  a  mileage  of 
5.28  as  compared  with  5.91  miles  on  the  present  fourth  fare 
zone  of  this  line. 

2.12  miles  of  the  present  second  fare  zone  of  the  Towson  line 
remain  outside  the  new  city  limits;  2.11  miles  of  the  present 
second  fare  zone  of  the  Catonsville  line  remain  outside  the  new 
city  limits;  2.85  miles  of  the  present  second  fare  zone  of  the 
Ellicott  City  line  remain  outside  the  new  city  limits;  and  2 
miles  of  the  Mt.  Washington-Pikesville  line  remain  outside  the 
new-  city  limits.  Separate  zones  would  have  to  be  created  in 
each  of  these  cases. 

The  traffic  department  of  the  company  stated  that  eventually 
all  of  the  Back  River  lines  would  be  in  the  first  fare  zone,  and 
it  was  accordingly  considered  as  being  eliminated. 

The  following  table  shows  the  number  of  passengers  carried 
on  each  of  the  present  second  fare  zones,  together  with  the  per- 
centages such  passengers  bore  to  the  total  passengers  carried 
during  the  entire  year  1918  and  first  six  months  of  the  year 
1919: 
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The  above  table  shows  that  for  the  year  1918,  9.226  per  cent 
of  the  total  revenue  passengers  were  carried  in  the  second  fare 
zones,  and  that  during  the  first  six  months  of  1919,  8.271  per 
cent  were  so  carried.  As  the  summer  months  have  a  distinct 
influence  on  the  county  lines,  the  former  percentage,  9.226,  has 
been  used  hereinafter  in  preference  to  either  the  six  months* 
or  eighteen  months'  figures  shown  in  the  above  table. 

The  following  table  shows  the  estimated  loss  in  revenues  from 
the  extension  of  city  zones  in  all  cases  upon  the  suppositions 
above  set  forth,  the  chief  of  such  suppositions  being  that,  where 
the  extension  of  an  existing  city  zone  to  the  new  city  limits 
would  leave  less  than  2  miles  of  the  first  county  fare  zone,  the 
first  county  fare  zone  will  either  be  taken  into  the  city  zone  or 
into  the  next  county  fare  zone: 

TABLE  XIV. 

Estimated  Lews  in  Revenue*  from  Extension  of  City  Zones. 

Line.  Per  Cent  of  Low. 

Pimlico-Pikesville     100%  of     .617%  or     .617% 

West  Arlington-Gwynn  Oak 100%  of     .068%  or    .068% 

Walbrook-Gwynn  Oak  300%  of    .056%  or    .056% 

Woodlawn    100%  of    .084%  or    .084% 

Curtis  Bay 100%  of  1.434%  or  1.434% 

Towson    * . .     10%  of     .579%  or    .058% 

Catonsville 10%  of     .404%  or    .040% 

Lakeside   100%  of     .076%  or    .076% 

Riverview  \ 100%  of  1.004%  or  1.004% 

Ellicott  City  10%  of    .505%  or    .050% 

Mount  Washington 100%  of    .028%  or    .028% 

Back  River 100%  of  1.102%  or  1.102% 

Dundalk   100%  of  $.179%  or  3.179% 


Total  per  cent  of  revenue  passengers  eliminated • 7.805% 


(a)  Estimated  revenue  passengers    243,000,000 

Estimated  Passenger  Revenue — 

(b)  Under  existing  fares  $14,305,410 

(c)  From  fare  increase 1,376,762 

$15,682,172 

(d)  Average  fare,  entire  system,  new  rate  6.4531 

(e)  Average  fare,  entire  system,  old  rate  : 5.8871 

(f )  Average  fare  in  second  fare  zone  during  first  six  months  of 

1919    6.68* 

(g)  Assumed  average  fare  in  second  fare  zone,  new  rate 6.20* 

(h)   7.806%   of  243,000,000    18,966,150 

(g)  x  (h)   represents  total  loss  from  eliminating  above  second 

zones    $1,175,901 

It  will  be  noted  that  the  above  table  assumes  that  but  10  per 
cent  of  the  traffic  originating  in  the  second  fare  zones  on  the 
Towson,  Catonsville,  and  Ellicott  City  lines  will  be  lost  through 
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the  extension  of  the  city  zone  to  the  new  city  limits  the  short 
distance  required  in  each  of  these  cases. 

[7]  The  above  table  shows  that  the  effect  of  extending  the 
city  zone  to  the  new  city  limits  would  be  that  the  company  would 
sustain  a  loss  in  revenues  of  approximately  $1,176,000  per  an- 
num, which  is  within  $200,000  of  the  amount  estimated  by  die 
Commission  to  be  yielded  by  the  new  increase  in  fare.  This 
would  require  the  addition  of  approximately  $  a  cent  to  the  new  ' 
€i  cent  Jbas^rate,  and  bring  the  base  .rate  up  to  at  least  7  cents 
flat 

Under  these  circumstances  the  Commission  cannot  see  its  way 
clear  at  the  present  time  to  require  these  extensions  to  be  made, 
and  thinks  it  would  be  unwise  to  select  any  of  the  zones  for  such 
extensions  until  the  new  rate  has  been  given  a  fair  trial  and  it  is 
seen  what  the  yield  thereof  will  be. 

It  may  well  be  that  experience  with  the  new  rates  will  demon- 
strate earnings  in  excess  of  those  estimated  by  the  Commission. 

In  such  event  the  Commission  will  have  to  consider  the  rela- 
tive merits  of  what  will  no  doubt  be  a  general  demand  on  the 
part  of  all  the  public  for  a  reduction  in  the  ticket  rate  from  6£ 
cents  to  6£  cents  each,  and  the  demand  of  those  residing  in  these 
second  zones  for  extensions  of  the  first  zone.  Or  it  may  be  that 
the  rates  will  yield  so  much  in  excess  of  our  estimates  that  the 
Commission  will  find  its  way  clear  to  grant  relief  in  all  these 
cases. 

But,  on  the  other  hand,  it  may  happen  that  our  estimates  of 
earnings  will  be  in  excess  of  actual  earnings,  and  that  such 
actual  earnings,  even  without  any  of  such  extensions,  will  be 
inadequate  to  meet  the  requirements  of  the  company  and  yield 
it  the  return  to  which  we  have  declared  it  properly  entitled. 

This  Commission  has  no  more  right  to  assume  that  its  esti- 
mates mil  be  excessive  than  it  has  to  assume  that  they  will  be 
inadequate ;  and  until  they  have  been  given  an  actual  trial  over 
a  reasonable  period  of  time,  we  must  decline  to  direct  the  exten- 
sion of  any  of  these  zones. 

An  order  will  be  passed  embodying  the  principal  conclusions 
in  the  aforegoing  opinion. 

A  petition  for  rehearing  having  been  filed  the 
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on  November  29,  1919,  banded  down*  the  following  additional 
opinion : 

The  Commission's  opinion  in  the  above  case  was  filed  Septem- 
ber 30,  1919,  and  was  accompanied  by  an  Order  No.  6120  in 
which  it  was  ordered,  as  by  law  provided,  that  the  petitioning 
company  should  advise  the  Commission  in  writing  within  ten 
days  from  the  date  of  service  upon  it  of  a  copy  of  such  order 
*  whether  or  not  it  would  accept  and  abide  by  the  same. 

Before  the  expiration  of  said  ten  days  the  company  requested 
and  obtained  an  extension  of  such  period  for  the  purpose  of  giv- 
ing its  representatives  further  opportunity  to  study  and  analyze 
the  opinion  of  the  Commission  upon  which  such  order  was  based. 

On  October  20,  the  company  filed  a  petition  for  a  modification 
of  such  order  and  opinion.  In  such  petition  the  company  al- 
leged in  substance  that  before,  during,  and  since  the  hearing  in 
this  cause  its  officials  had  been  engaged  in  a  comprehensive 
study  of  plans  for  the  improvement  of  the  service  and  for  the 
increase  of  carrying  capacity  of  the  service  rendered;  that  its 
officials  had  hesitated  to  authorize  large  capital  expenditures  in 
view  of  prevailing  high  prices,  but  that  in  order  to  keep  pace 
with  and  stimulate  the  growth  of  the  city  and  in  view  of  the 
seeming  stabilization  of  prices,  such  officials  were  about  to  recom- 
mend to  the  company's  directors  the  purchase  of  from  three 
hundred  to  three  hundred  and  fifty  new  cars,  the  improvement 
or  reconstruction  of  approximately  40  miles  of  track  and  the 
expenditure  of  substantial  sums  for  improvement  of  the  power 
situation,  all  aggregating  a  total  capital  sum  of  several  million 
dollars. 

The  company  further  stated  in  its  said  petition  that  it  was 
willing  to  continue  the  rates  of  fare  established  by  said  Order 
No.  5120  for  a  sufficient  length  of  time  to  determine  their 
adequacy  or  inadequacy  both  for  the  proper  operation  and  main- 
tenance of  the  property,  and  for  the  establishment  and  mainte- 
nance of  the  balance  to  surplus  which  this  Commission  had 
declared  in  said  opinion  the  company  was  reasonably  entitled 
to  earn,  but  believed  that  no  fair  test  of  such  order  could  be  had 
until  certain  of  the  Commission's  estimates  of  receipts  and  ex- 
penditures, particularly  as  to  maintenance  and  depreciation  re- 
serves, had  been  corrected,  and  the  Commission's  expressions  rel- 
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ative  thereto  made  so  clear  that  they  could  not  reasonably  be 
misinterpreted  by  the  public. 

Other  orders  extending  the  time  within  which  the  company 
should  signify  its  acceptance  or  rejection  of  Order  No.  5120  were 
subsequently  passed,  and  the  petition  finally  came  to  a  hearing 
on  November  14,  1919. 

[8]  At  this  hearing  counsel  for  the  company  apparently 
abandoned  the  request  that  the  Commission's  estimates  as  set 
forth  in  its  opinion  be  corrected,  but  contended  that  it  should 
be  made  more  abundantly  clear  in  the  opinion  that  such  estimates 
were  in  fact  merely  estimates,  and  that  if  the  Commis- 
sion's estimates  of  expenditures  were  exceeded  in  actual  opera- 
tion without  a  corresponding  saving  in  other  estimates,  the  com- 
pany would  not  necessarily  be  penalized  thereby.  Great,  stress 
was  laid  upon  the  necessity  of  upholding  the  company's  credit  in 
the  eyes  of  the  investing  public  in  order  that  capital  necessary 
to  make  the  improvements  referred  to  in  the  petition  and  for 
refinancing  might  the  more  readily  be  secured,  and  it  was  con- 
tended that  with  the  opinion  as  originally  written,  such  credit 
was  more  likely  to  be  impaired  than  strengthened. 

It  was  also  contended  that  Section  four  of  the  order  should  be 
amended  in  certain  minor  particulars. 

After  a  careful  study  of  the  opinion  in  the  light  of  the  above 
criticisms,  the  Commission  is  unable  to  see  wherein  it  is  neces- 
sary that  it  should  be  corrected  or  modified  in  order  to  make  it 
more  abundantly  clear  that  our  estimates  of  probable  receipts  and 
expenditures  were  in  fact  merely  estimates,  and  were  in  no  sense 
meant  to  be  limitations  upon  the  company's  right  to  make  such 
expenditures  for  the  operation  and  maintenance  of  its  property 
as  might  be  found  reasonably  necessary.  When  the  Commission 
states  in  paragraph  after  paragraph  of  an  opinion  that  its 
figures  are  merely  estimates,  heads  its  tables  with  the  statement 
that  the  figures  therein  are  merely  estimates,  and  then  finally 
concludes  that  portion  of  its  opinion  with  a  clear  statement  that 
all  of  its  said  figures  are  merely  estimates,  and  that  if  such  esti- 
mates turn  out  to  be  materially  wrong,  steps  will  be  taken  at 
once  to  modify  the  order  based. upon  the  same,  it  is  somewhat 
difficult  to  see  how  any  reader  of  that  opinion  could  possibly 
look  upon  such  figures  other  than  as  estimates,  or  conceive  them 
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in  any  way  to  have  been  intended  as  limitations  upon  the  right 
of  the  company  to  expend  such  sums  for  the  operation  and  main- 
tenance of  its  property  as  might  be  found  by  actual  experience 
to  be  reasonably  necessary. 

In  view,  however,  of  the  fact  that  in  the  haste  with  which  our 
opinion  in  this  case  was  prepared  in  order  that  the  new  rates 
should  go  into  effect  by  October  1,  1919,  the  Commission  failed 
to  make  entirely  clear  just  what  balance  to  surplus  the  company 
should  be  permitted  to  earn  under  varying  conditions  in  the 
future,  we  have  concluded  that  it  is  desirable  for  us  to  file  a 
supplementary  opinion  in  which  our  views  upon  this  important 
point  will  be  so  clearly  set  forth  that  there  will  be  no  reasonable 
ground  for  any  misunderstanding  as  to  the  same. 

In  our  original  opinion  in  this  case  we  stated  in  one  place 
that  the  best  interests  of  the  public  with  respect  to  the  company 
required  that  it  should  earn  a  balance  of  not  materially  less 
than  one  and  a  half  times  its  fixed  charges,  or  $1,500,000  per 
annum,  after  the  payment  of  operating  expenses,  fixed  charges, 
taxes  and  the  making  of  reasonable  allowance  for  its  accident  and 
depreciation  reserves.  Subsequently  in  that  opinion  we  stated 
that  the  company  was  entitled  to  charge  rates  at  the  present  time 
estimated  to  yield  it  a  balance  to  surplus  of  approximately  one 
.  million  dollars  after  the  payment  of  such  expenses  and  charges 
and  the  making  of  such  allowances.  In  that  opinion  we  neglected 
to  reconcile  these  two  apparently  conflicting  statements,  with  the 
natural  result  that  doubt  has  arisen  as  to  exactly  what  may  here- 
after be  our  policy  with  respect  to  the  rates  authorized  by  the 
order  passed  pursuant  to  such  opinion. 

[9,  10]  Pending  the  establishment  of  fares  based  upon  a 
valuation  of  the  company's  property  or  the  adoption  of  a  plan, 
under  which  fares  will  be  more  or  less  automatically  established 
upon  the  basis  of  actual  cost  of  the  service  rendered,  it  is  the  be- 
lief of  this  Commission  that  an  earning  capacity  of  one  and  a  half 
times  the  fixed  charges  of  the  company  is  reasonable  and  neces- 
sary and  in  the  interest  of  the  public.  But  we  do  not  believe 
that  the  entire  burden  of  earning  this  surplus  should  be  placed 
upon  the  public  at  the  present  time  and  under  existing  circum- 
stances. We  feel  that  a  portion  of  the  responsibility  for  earning 
such  balance  to  surplus  should  be  placed  upon  the  company,  and 
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that  this  responsibility  can  and  should  be  met  by  the.  exercise 
of  all  reasonable  economies  and  efficiences  on  its  part.  But  the 
Commission  is  not  to  be  understood  as  undertaking  to  establish  in 
the  future  rates  and  fares  estimated  to  yield  such  a  balance  to 
surplus  of  $1,500,000,  or  to  increase  existing  rates  in  order  that 
they  may  yield  such  amount.  We  merely  mean  that  it  is  not  our 
intent  to  refuse  such  earning  capacity,  provided  the  company, 
by  diligent,  sensible  economies  and  good  service  can  produce 
such  a  surplus.  If,  in  time,  the  balance  to  surplus  under  any 
existing  rate  of  fare,  should  come  to  exceed  such  $1,500,000,  the 
Commission,  of  its  own  initiative,  will  proceed  to  consider  the 
propriety  of.  reducing  the  rates  of  fare  then  in  force. 

Pending  the  institution  and  coming  into  full  effectiveness  of 
such  economies  and  increased  efficiency,  it  was  at  the  date  of  the 
original  opinion  and  is  now  the  view  of  this  Commission  that 
the  rates  of  fare  authorized  to  be  charged  by  the  company  should 
be  such  as  may  reasonably  be  anticipated  to  yield  a  balance  to 
surplus  of  approximately  one  million  dollars  ($1,000,000)  after 
the  payment  of  the  company's  operating  expenses,  taxes,  fixed 
charges,  and  the  making  of  reasonable  allowances  for  the  main- 
tenance of  the  property  and  of  its  accident  and  depreciation 
reserves. 

In  other  words,  if,  after  exercising  what  may  seem  to  the 
Commission  to  be  reasonable  economy  and  efficiency  in  the  op- 
eration of  its  property,  it  appears  that  the  company  is  unable 
to  earn  under  the  established  rates  such  a  balance  to  surplus  of 
approximately  one  million  dollars,  the  Commission  stands  ready, 
upon  request  of  the  Railways  Company,  to  reconsider  the  esti- 
mates set  forth  in  its  original  opinion,  and  also  the  rates  of  fare 
authorized  to  be  charged  by  our  Order  No.  5120  passed  pursu- 
ant thereto. 

But  in  fixing  $1,000,000  as  the  minimum  balance  to  surplus 
which  the  company  should  be  permitted  to  earn  under  existing 
conditions,  this  Commission  is  not  to  be  understood  as  under- 
taking to  guarantee  such  balance  to  surplus  at  the  expense  of 
the  public  at  any  and  all  hazards. 

It  will  be  noted  that  we  have  conditioned  our  conclusion  as  to 
such  balance  to  surplus,  first,  upon  the  exercise  of  reasonable 
efficiency  in  the  operation  of  the  property;  second,  upon  the  exer- 
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eise  of  reasonable  economies;  and,  third,  upon  the  expenditures 
of  no  more  than  reasonable  amounts  for  the  maintenance  of  the 
property  and  of  its  accident  and  depreciation  reserves. 

In  our  original  opinion  in  this  case  we  had  occasion  to  con- 
sider what,. in  our  judgment,  would  constitute  reasonable  expend- 
itures for  the  maintenance  of  the  property  and  reasonable  allow- 
ances for  the  company's  accident  and  depreciation  reserves.  This 
was  necessary  in  order  for  us  to  reach  a  definite  basis  on  which 
to  establish  the  rates  fixed  by  such  order.  We  nevertheless  ap- 
preciate the  impossibility  of  determining  in  advance  the  exact 
amount  of  money  to  be  expended  upon  any  one  item,  particularly 
in  a  period  of  economic  readjustment,  such  as  the  present. 
Table  IV  of  the  original  opinion  and  our  other  estimates  therein, 
are  not,  therefore,  to  be  construed  as  placing  a  limit  upon  the 
amount  which  may  be  spent  by  the  Railways  Company  on  each 
item,  but  should  be  understood  as  constituting  an  expression  of 
the  Commission's  opinion  as  to  the  sums  which  would  probably 
be  necessary.  It  may  be  that  actual  experience  will  demonstrate 
the  need  of  larger  appropriations  or  expenditures  for  some  of 
the  items  therein  contained,  but  in  any  application  hereafter  filed 
for  an  increase  in  the  rates  prescribed  by  such  order,  the  com- 
pany must  assume  the  burden  of  justifying  any  expenditures  in 
excess  of  our  estimates  set  forth  in  such  opinion.  Moreover  it 
is  the  hope  of  the  Commission  that  if  there  should  be  any  in- 
creased expenditures  in  excess  of  such  estimates,  such  increases 
maj  be  offset  by  increased  income  or  by  reductions  in  other 
items  brought  about  by  strict  economy  and  greater  efficiency 
in  operating  methods. 

This  Commission  would  not,  under  any  circumstances,  feel 
justified  in  going  farther  than  the  above  in  giving  assurances  as 
to  what  will  be  its  future  action  with  respect  to  any  public  utility 
subject  to  its  jurisdiction.  And  especially  would  we  not  feel 
so  justified  in  the  case  of  this  particular  company,  as  its  monthly 
reports  since  the  date  of  our  original  opinion  and  order  have 
shown  expenditures  for  maintenance  and  depreciation  so  greatly 
in  excess  of  our  estimates  above  referred  to,  and  largely  in 
excess  *of  any  expenditures  heretofore  made  in  like  periods  on 
account  of  such  items.  These  reports  have  been  scrutinized 
thoroughly  by  us  as  they  have  been  received,  and  will  be  fur- 
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ther  scrutinized  and  analyzed  by  lis  in  the  event  of  an  applica- 
tion for  authority  to  charge  fares  in  excess  of  those  prescribed 
by  our  Order  No.  5120.  For  the  present  we  express  no  opinion 
thereon. 

In  view  of  this  reluctance  upon  our  part  to  commit  ourselves 
in  advance  more  definitely  upon  the  specific  point  of  a  fare 
increase  in  the  event  of  expenditures  exceeding  the  estimates  up- 
on which  our  order  was  based,  the  Commission  feels  that  both  the 
company  and  the  public  are  entitled  to  a  full  and  clear  state- 
ment of  the  general  policy  which  we  expect  to  follow  with  respect 
*>  this  particular  utility  during  the  reconstruction  period  upon 
which  the  world  at  large  is  now  fully  entered. 

In  our  original  opinion  in  this  case  we  discussed  at  some  length 
some  of  the  problems  of  rate  making  before,  during,  and  since 
the  World  War. 

[11]  If  rates  are  to  be  based  upon  value,  they  must  be  based 
upon  "fair  present  value/'  and  conditions  are  still  so  far  from 
normal  that  we  would  not  feel  justified  at  the  present  time  in 
accepting  present-day  prices  as  conclusive  of  that  fair  value 
which  should  be  used  as  the  basis  for  the  making  of  rates  to  re- 
main effective  for  any  considerable  period  in  the  future. 

On  the  other  hand  we  would  not  feel  justified  in  continuing 
longer  to  fix  rates' upon  the  "war  emergency"  basis,  since  the 
theory  of  that  method  of  rata  making  was  merely  to  preserve 
the  status  quo  ante  of  the  property  and  business  during  the  period 
of  the  emergency  created  by  the  pendency  of  the  war. 

With  the  end  of  the  war  the  time  has  come  when  we  can  no 
longer  be  satisfied  merely  to  preserve  the  status  quo  ante  of  utili- 
ties subject  to  our  jurisdiction.  Kather  has  the  time  come  for 
the  inauguration  of  a  truly  constructive  policy  in  the  case  of 
business  enterprises  of  all  kinds,  our  public  utilities  included. 

If,  before  and  during  the  war,  there  was  any  uncertainty  as 
to  the  relations  which  should  or  would  continue  to  exist  be- 
tween the  public  and  our  public  utilities,  now  that  the  war  is 
over,  it  is  the  time,  of  all  times,  when  this  question  should  be 
definitely  settled,  in  order  that  both  the  utilities  and  the  public 
should  know  what  will  be  the  policy  of  the  state  with  respect  to 
such  utilities  in  the  future.  Upon  no  other  basis  than  that  of  a 
full  mutual  understanding  of  the  relative  rights  and  obligations 
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of  our  public  utilities  and  the  public,  can  the  former  go  ahead 
and  do  the  best  there  is  in  them  toward  rendering  adequate  service 
at  reasonable  rates  to  the  public  they  have  undertaken  to  serve. 

With  respect  to  the  particular  utility  whose  affairs  are  here 
under  consideration,  this  Commission  has  had  little  or  no  diffi- 
culty in  determining  what  should  be  its  policy  in  the  future. 
.  Practically  ever  since  the  creation  of  the  Public  Service  Com- 
mission of  Maryland  in  1910,  this  Commission  has  had  before 
it  for  consideration  questions  concerning  the  property,  affairs,  and 
operation  of  the  United  Railways  &  Electric  Company  of  Balti- 
more. It  is  one  of  the  largest  public  utilities  which  are  fully 
subject  to  this  Commission's  jurisdiction.  As  we  have  pointed 
out  in  other  of  our  opinions,  its  continued  operation  is  of  the 
utmost  importance  to  the  entire  community  which  it  has  under- 
taken to  serve.  The  company's  property  is*  one  of  great  value, 
and  one  which  should  not  be  jeopardized  or  needlessly  impaired 
in  value  by  the  adoption  on  the  part  of  this  Commission  of  a 
narrow  or  illiberal  policy  with  respect  to  its  financial  affairs. 

Time  and  again  we  have  had  occasion  to  consider  the  question 
of  the  character  of  service  actually  rendered  by  the  company 
to  the  public,  and  as  well  the  character  of  service  which  the 
property  is  susceptible  of  rendering  with  comparatively  minor, 
improvements  and  additions.  More  recently  we  have  noted  on 
the  part  of  the  management  of  thS  company  what  has  seemed 
to  us  to  be  a  sincere  desire  so  to  operate  the  property  as  to  render 
the  public  more  adequate  service  than  has  been  rendered  at 
times  in  .the  past.  .  This  attitude  apparently  has  been  based 
npon  a  growing  recognition  of  the  fact  that  the  public  has  rights 
.in  our  public  utilities  which  must  not  be  subordinated  on  the 
rights  of  the  owners  of  the  property. 

Our  consideration  of  the  company's  affairs  has  extended  as 
well  to  its  financial  situation  and  requirements,  and  this  Com- 
mission, from  time  to  time  in  the  past,  has  passed  orders  author- 
izing  the  issuance  of  securities  of  large  aggregate  value  for  the 
betterment  of  the  property  and  service. 

With  this  intimate  knowledge  of  the  company's  affairs,  ac- 
quired through  a  period  of  what  is  now  nearly  ten  years,  this 
Commission  is  firmly  convinced  that  the  present  and  future  wel- 
fare of  this  community  requires  the  preservation  of  the  property 

P.U.R.1920A. 


RE  UNITED  RAILWAYS  &  E.  CO.  69 

of  the  company  and  its  continued  operation  in  the  service  of  the 
public  not  only  unimpaired,  but  in  a  position  to  meet  all  reason- 
able demands  incident  to  the  growth  of  the  city  and  community. 

While  the  property  of  this  company  nominally  belongs  to 
its  stockholders,  subject  to  mortgages  held  by  its  bondholders,  the 
public  itself  is  interested  even  to  a  greater  extent  than  either 
the  stockholders  or  bondholders  in  the  continued  proper  operation 
and  maintenance  of  such  property. 

In  the  case  of  operation,  the  public  is  the  first  to  suffer  from 
inadequate  service.  Inasmuch  as  proper  service  can  never  long 
be  rendered  in  any  line  of  business  enterprise  without  reasonable 
compensation,-  it  is  incumbent  upon  the  public  to  pay  for  the 
kind  of  service  it  desires,  and  such  public  cannot  justly  complain 
if  it  does  not  receive  a  character  of  service  better  than  that  for 
which  it  has  paid. 

But  the  requirements  of  the  public  will  be  by  no  means  fully 
met  merely  by  a  satisfactory  operation  of  the  company's  present 
property  and  equipment. 

The  city  of  Baltimore  is  one  of  the  most  important  commercial 
and  industrial  centres  in  the  country.  This  growth  during  the 
past  twenty  years  has  been  regular  and  consistent,  and  has  kept 
pace  fairly  well  with  our  other  large  cities.  During  this  period  it 
has  been  necessary  for  the  Railways  Company  to  add  to  its  service 
equipment  and  property  in  order  that  it  might  keep  up  with  the 
community  which  it  has  undertaken  to  serve.  During  the  war 
the  advantages  of  Baltimore  as  a  commercial  and  industrial 
center,  and  as  a  place  of  residence  as  well,  c&me  to  be  appreciated 
to  a  greater  extent  than  ever  before,  with  the  result  that  a  new 
impetus  was  given  to  our  city  and  it  has  now  fully  entered  into 
an  era  of  prosperity  and  growth  the  like  of  which  it  has  never 
enjoyed  at  any  time  in  the  past.  But  the  city  cannot  continue 
to  grow  to  advantage  unless  its  street  railway  system  continues 
to  grow  as  well  and  keep  abreast  in  all  respects  with  the  com- 
munity which  it  serves. 

It  appears  by  the  petition  of  the  company  that  it  now  has 
under  consideration  plans  for  the  expenditure  in  the  near  future 
of  three  or  four  millions  of  dollars  in  the  purchase  of  some 
three  hundred  to  three  hundred  and  fifty  new  cars,  the  im- 
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provement  or  reconstruction  of  approximately  40  mil^s  of  track, 
and  the  general  improvement  of  service. 

Tj^is  money  is  to  be  expended  for  the  benefit  of  the  public 
The  surplus  which  the  company  accumulated  in  pre-war  times, 
together  with  the  depreciation  reserves  which  had  been,  accumu- 
lated under  more  favorable  conditions,  has  been  exhausted. 
Therefore  the  company  has*  no  funds  at  the  present  time  with 
which  to  make  these  improvements.  Hence  this  large  sum 
must  be  borrowed,  and  in  order  to  borrow  the  same  the  com- 
pany must  have  credit  with  the  investing  public. 

It  is  a  well-known  fact  that  there  is  at  the  present  time  an 
almost  unprecedented  demand  for  money  to  meet  the  require- 
ments of  the  business  world  of  to-day.  The  high  prices  being 
paid  for  commodities  of  all  kinds,  with  the  resulting  promise 
of  unusually  large  profits,  are  stimulating  enterprise  in  almost 
every  line  of  business  endeavor.  Foreign  governments  as  well 
as  our  own  government  are  offering  higher  rates  of  interest  for 
the  use  of  money  than  they  have  paid  for  generations  past.  The 
securities  of  large  arid  hitherto  most  prosperous  public  utilities 
throughout  the  country  are  being  bought  in  the  open  market  at 
abnormally  low  prices  in  order  that  purchasers  thereof  may 
assure  themselves  of  an  interest  yield  materially  in  excess  of  the 
return  with  which  they  were  satisfied  prior  to  the  war.  The 
daily  papers  are  full  of  oilers  of  all  kinds  of  securities  issued  by 
business  enterprises  of  the  highest  standing,  and  which  are  so 
much  in  need  of  money  for  further  developments  that  they  are 
willing  to  pay  unusually  high  prices  for  the  use  of  the  same. 

Companies  with  assets  in  some  instances  of  a  value  several 
times  in  excess  of  their  outstanding  obligations  and  with  assured 
earnings  three,  four,  five  and  six  times  their  interest  charges, 
are  offering  6  and  7  and  in  some  instances  as  high  as  8  per  cent 
for  the  use  of  funds  which  to  further  develop  their  business. 

With  such  a  demand  for  the  use  of  money,  investors  are  de- 
manding substantial  security  for  their  loans,  and  are  insisting 
that  there  be  both  a  substantial  equity  in  the  property  over  the 
amount  of  funded  securities  and  assured  earnings  largely  in 
excess  of  the  aggregate  interest  charges  thereon.  If  less  than 
this  is  offered,  the  investors  will  either  decline  to  make  the 
loan  upon  any  terms  whatsoever,  or  will  insist  upon  an  abnormal- 
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Jy  high  rate  of  interest  in  order  to  compensate  them  for  the 
additional  risk  taken  in  making  the  investment.  This  last  means 
either  that  the  interest  rate  itself  must  be  abnormally  high  or 
that  the  securities  be  sold  at  a  discount  which  will  yield  the 
desired  rate. 

[12,  13]  In  the  case  of  a  public  utility,  where  securities  are 
sold  at  a  discount  with  the  consent  of  the  state  regulatory  body, 
the  utility  is  entitled  to  charge  the  public  in  addition  to  what 
would  otherwise  be  the  cost  of  the  service,  the  amount  neces- 
sary to  amortize  such  discount  during  the  life  of  the  security. 
Where,  on  the  oth^r  hand,,  the  interest  rate  is  made  abnormally 
high  with  the  consent  of  the  state  regulatory  body,  good  faith  re- 
quires that  the  purchasers  of  such  securities  be  protected  in  their 
investment  by  the  fixing  of  rates  which  will  enable  the  utility  to 
pay  such  abnormally  high  rate  of  interest. 

Thus,  in  either  event,  the  public  is  the  one  to  suffer  most  where 
the  financial  credit  or  any  of  its  utilities  is  so  far  impaired  that 
it  is  obliged  to  pay  abnormally  high  prices  for  the  loan  Of  funds 
to  be  used  in  improving  its  property  or  service  for  the  benefit 
of  the  public 

It  follows  that  the  prospective  investors  shall'  be  given  rea- 
sonable assurances  of  earnings  materially  in  excess  of  the  com- 
pany's interest  charges. 

The  present  interest  charges  of  the  Railways  Company  amount 
to  approximately  three  million  dollars.  It  is  this  Commission's 
judgment  that  a  balance  to  surplus  varying  from  approximately 
one  million  five  hundred  thousand  dollars  as  the  maximum, 
both  conditioned  as  hereinbefore  set  forth,  and  the  latter  subject 
to  increase  with  increases  in  the  company's  funded  debt,  would 
not  only  provide  fair  and  reasonable  compensation  to  the  com- 
pany for  the  service  which  it  expects  hereafter  to  render  the 
public,  but  would  in  addition  give  the  company  such  credit  with 
the  investing  public  as  will  enable  it  to  secure  upon  reasonably 
favorable  terms  the  capital  necessary  for  all  its  corporate  require- 
ments. 

For  the  reasons  herein  stated  the  application  of  the  company 
for  a  modification  of  the  estimates  contained  in  our  original 
opinion  will  be  refused,  but  inasmuch  as  it  appears  that  the 
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changes  which  the  company's  representatives  suggested  should 
properly  be  made  in  paragraph  4  of  our  Order  No.  5120,  a  new 
order  will  be  passed  embodying  such  changes. 
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EE  TOWN  OF  KOCKPORT. 

[R.  R.  495.] 

Service  —  Powers  of  Commission  —  Street  railways  —  Safety  of 
bridges'. 

1.  A  bridge  erected  by  a  town,  oyer  which  the  location  granted  by 
the  town  officials  carries  the  tracks  of  a  street  railway,  is  a  "bridge 
erected  by  any  municipality"  within  the  meaning  of  §  77  of  chapter  56 
of  the  Revised  Laws  of  Maine,  prescribing  the  duties  of  the  Public 
Utilities  Commission  with  reference  to  the  safety  of  bridges  over  which 
street  railway  tracks  are  laid. 

Service  —  Bower  of  municipalities  —  Street  railways  —  Repair  of 
bridges. 

2.  The  charter  of  a  street  railway  company  authorizing  the  officers 
of  a  municipality  through  which  the  road  passes,  to  determine  what 
streets  and  ways  the  railroad  should  occupy,  and  the  distance  from 
the  sidewalk  which  the  tracks  might  be  laid,  to  determine  the  rate  of 
speed  and  other  precautions  with  reference  to  the  safety  of  operation, 
to  regulate  the  removal  of  snow  and  ice  from  the  streets,  to  require 
the  street  railway  company  to  keep  and  maintain  in  repair  Buch 
portions  of  the  streets  and  ways  as  were  occupied  by  the  tracks  of  the 
railway,  and  to  require  the  railway  to  make  other  repairs  in  the  Btreet«, 
roads  and  ways,  which  in  the  opinion  of  the  municipal  officers  "may 
be  rendered  necessary  by  the  occupation  of  the  same  by  the  railroad," 
does  not  authorize  the  town  officials  to  require  the  railroad  to  keep 
in  repair  a  bridge  over  which  the  track  passes. 

Service  —  Power  of  municipalities  —  Reasonable  requirements  — 
Legislative  intent. 

3.  The  intent  of  the  legislature  in  granting  to  a  street  railway 
a  charter,  and  giving  to  the  municipal  officers  of  a  town  through 
which  the  railway  passes,  certain  authority,  was  that  the  authority 
should  be  exercised  in  a  proper  and  reasonable  manner. 

Constitutional  law  —  Police  power  —  Safety  of  passengers. 

4.  The  safety  of  a  passenger  in  a  street  car  of  a  street  railway 
company  which  the  state  has  authorized  and  required  to  do  business 
is  within  the  letter  and  spirit  of  the  police  power. 

Constitutional  law  —  Police  power  —  Power  of  legislature  to  abro» 
gate. 

5.  The  legislature  of  a  state  cannot  by  any  contract  devest  itself 
of  its  police  power. 
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Constitutional  law  —  Impairment  of  contract  —  Street  railways  — 
Maintenance  of  bridge. 

6.  An  assent  by  a  street  railway  company  to  the  grant  of  a  location 
by  the  officials  of  a  town,  which  grant  contained  a  provision  requiring 
the  railroad  company  to  maintain  a  bridge  in  repair  so  long  as  the 
tracks  crossed  the  bridge,  even  if  constituting  a  contract  between  the 
parties,  is  not  binding  as  against  subsequent  action  by  the  legislature 
or  Commission. 

Bridges  —  Rebuilding  —  Apportionment  of  costs  —  Street  railways. 

7.  The  Maine  Commission  apportioned  the  expense  of  rebuilding 
a  bridge  equally  between  the  town  and  a  street  railway  company  that 
crossed  the  bridge,  where  it  appeared  that  the  street  railway  company 
might  find  it  cheaper  to  change  its  location  and  build  a  bridge  at 
another  point,  rather  than  to  pay  the  entire  expense  of  the  bridge  in 
question,  thus  leaving  the  town  with  the  entire  expense  of  rebuilding  it. 

[October  1,  1919.] 

Information  as  to  the  safety  of  a  certain  bridge  in  the  town 
of  Kockport  over  which  the  cars  of  the  Knox  County  Electric 
Company  pass;  bridge  ordered  rebuilt  and  cost  apportioned 
equally  between  the  town  and  the  street  railway  company. 

Appearances:  Hon.  W.  T.  Cobb,  for  Knox  County  Electric 
Company;  H.  L.  Withee,  Esq.,  for  Town  of  Rockport. 

By  the  Commission :  Having  been  informed  that  there  was 
doubt  as  to  the  safety  of  a  certain  highway  bridge  in  the  town  of 
Kockport,  known  as  "the  Iron  Bridge  in  Rockport,"  and  passing 
over  Goose  river,  and  upon  which  the  electric  railroad  tracks  of 
the  Knox  County  Electric  Company  are  located,  the  Commis- 
sion, acting  under  the  provisions  of  §  77  of  chapter  5(5  of  the 
Revised  Statutes  required  the  officers  of  the  Knox  County  Elec- 
tric Company  and  of  the  town  of  Rockport  to  attend  a  hearing 
to  be  held  at  the  municipal  court  room  in  the  city  of  Rockland, 
on  August  22,  1919,  at  1:30  o'clock.  Notice  of  such  hearing 
was  given  by  causing  to  be  served  upon  an  officer  of  each  of  the 
above-named  parties  an  attested  copy  of  the  notice  and  order, 
and  the  electric  company  and  the  town  of  Rockport  were  repre- 
sented as  above  indicated. 

At  the  conclusion  of  the  taking  of  testimony,  upon  August 
2  2d,  counsel  for  the  town  expressed  a  desire  for  further  time, 
and  the  hearing  was  adjourned  to  September  3,  1919,  at  the  offi- 
ces of  the  Commission  at  Augusta,  when  further  and  full  oppor- 
tunity for  hearing  was  given.     At  the  adjourned  hearing  the 
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electric  company  and  the  town  were  represented  as  at  the  orig- 
inal hearing. 

The  bridge  in  question  is  an  iron  bridge,  a  part  of  a  highway 
in  the  town  of  Eockport,  erected  by  the  town  about  1884.  In 
1889,  by  chapter  409  of  the  Private  and  Special  Laws  of  that 
year,  the  legislature  granted  a  charter  to  the  Camden  and  Eock- 
port Street  Eailway,  and  by  chapter  193  of  the  Private  and  Spe- 
cial Laws  for  the  year  1891  the  legislature  granted  a  charter  to 
the  Eockland,  Thomaston,  &  Camden  Street  Eailway.  This 
charter  authorized  the  latter  company  to  buy  or  lease  the  Cam- 
den &  Eockport  Street  Eailway,  subject  to  all  the  duties,  restric- 
tions, and  liability  of  said  Camden  &  Eockport  Street  Eailway. 
The  purchase  under  this  legislative  authority  was  made,  and 
very  recently  the  name  of  the  Eockland,  Thomaston,  &  Camden 
Street  Eailway  has  been  changed  to  the  Knox  County  Electric 
Company. 

[1]  In  1892  the  Camden  &  Eockport  Street  Eailway  peti- 
tioned the  municipal  officers  of  the  town  of  Eockport  under  its 
charter  for  a  determination  of  the  route  over  which  it  might  be 
permitted  to  lay  its  tracks  and  operate  its  road.  The  location 
granted  took  the  tracks  of  the  street  railway  company  across  this 
Iron  Bridge  over  Goose  river,  and  such  tracks  have  since  been 
so  located  and  used  by  the  street  railway.  This  bridge  is  there- 
fore to-day  a  "bridge  erected  by  any  municipality,  over  which 
any  street  railway  passes,"  as  referred  to  in  §  77  of  chapter  5(> 
of  the  Eevised  Statutes. 

The  Commission  therefore  proceeded  upon  the  theory  that  it 
had  a  right  and  it  was  its  duty  to  conduct  an  investigation  to 
determine  whether  such  bridge  so  used  required  any  "repairs, 
lenewals,  or  strengthening  of  parts,  or,  if  necessary,  the  .  .  . 
rebuilding  such  bridge,  required  to  make  the  same  safe  for  the 
uses  to  which  it  is  put."  In  other  words,  we  assumed  that  here 
was  a  highway  bridge  erected  by  a  municipality,  over  whi^h  a 
street  railroad  passed,  and  concerning  the  safety  of  which  we 
had  received  information  which  seemed  to  make  it  necessary  for 
us  to  conduct  an  investigation  to  the  end  that  we  might  deterr 
mine  whether  the  bridge  as  used  was  safe  for  the  passengers  who 
might  be  riding  in  the  cars  of  this  public  utility  over  a  bridge 
used  by  such  public  utility.    We  caused  our  engineering  force  to 
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make  a  careful  survey,  investigation,  and  study  of  the  bridge 
and  its  then  present  condition.  These  engineers  had  the  benefit 
of  a  previous  study  and  investigation  by  the  engineer  of  this 
Commission,  who  examined  the  bridge  in  1916,  and  of  a  more 
recent  investigation  and  study  conducted  by  the  very  eminent 
engineering  firm  of  Fay,  Spofford  &  Thorndike,  made  during  the 
spring  of  the  present  year. 

The  report  submitted  to  us  in  1916  as  a  result  of  an  exami- 
nation by  our  engineering  department  indicated  that  the  bridge, 
while  not  then  safe  for  unrestricted  use,  was,  nevertheless,  in 
such  a  condition  that  traffic  of  all  kinds  should  be  carried  on  un- 
der reasonable  restrictions  and  provisions  for  safety.  It  is  our 
understanding  that  the  street  railway  company  and  the  town  care- 
fully followed  out  the  recommendations  contained  in  this  earlier 
report.  The  electric  company,  in  the  interest  of  the  safety  of  its  9 
traveling  public,  early  this  year  felt  that  a  very  full  investiga- 
tion'and  study  of  the  bridge  should  be  made,  and  employed  the 
services  of  Fay,  Spofford  &  Thorndike,  and  a  copy  of  their  report 
was  presented  to  us  prior  to  the  independent  investigation  which 
this  Commission  made.  This  report  indicated  that  the  bridge  as 
used  was  unsafe  and  constituted  as  used  a  menace  to  travelers 
upon  the  street  railway  and  upon  the  highway.  The  report  of 
c/ur  engineers  confirmed  the  opinion  expressed  by  Fay,  Spofford 
&  Thorndike  as  to  the  condition  of  the  bridge.  It  therefore,  in 
our  judgment,  became  necessary  to  call  the  parties  together  and 
determine  what  repairs,  renewals,  strengthening  of  parts  or  re- 
building was  necessary  in  order  to  make  the  structure  safe  for 
the  uses  to  which  it  was  being  put  and  would  be  put. 

It  appears  that  some  years  ago  the  street  railway  company  ex- 
pended a  considerable  sum  in  strengthening  that  patt  of  the 
bridge  occupied  by  its  tracks.  The  report  of  Fay,  Spofford  & 
Thorndike  and  of  our  engineers  indicate  that  this  part  of  the 
bridge  is  now  safe  for  street  railway  uses,  and  if  all  the  highway 
travel  could  be  diverted  to  this  part  of  the  bridge  the  structure 
would  also  be  safe  for  highway  travel.  But  long-continued  use, 
and  the  natural  wear  and  decay  incident  to  such  use,  and  the  pas- 
sage of  time,  has  rendered  that  part  of  the  bridge  designed  for 
highway  use  in  such  condition  that  it  is  no  longer  safe  for  the 
kind  of  highway  traffic  which  customarily  passes  over  it,  and  be- 
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cause  of  this  condition  of  nonsafety  that  part  of  the  bridge  used 
by  the  street  railway  is  also  rendered  dangerous  for  use,  because 
of  the  fact,  well  understood,  that  if  during  use  that  part  employed 
in  highway  traffic  should  fail  and  should  fail  at  a  time  when  it 
was  being  used  by  the  electric  street  railway,  such  failure  would 
result  in  disaster  as  well  to  the  occupants  of  the.electric  cars  as  to 
those  persons  who  at  the  moment  chanced  to  be  using  the  highway 
part.  It  follows  that  the  whole  structure  as  used  is  unsafe,  and 
unless  traffic  can  be  entirely  diverted  to  the  street  railway  side 
the  bridge  must  be  either  thoroughly  repaired  or  entirely  rebuilt. 
No  one  suggests  that  it  would  be  practicable  to  close  up  that  part 
of  this  bridge  which  is  now  used  for  highway  traffic  and  divert 
all  of  the  traffic  to  the  street  railway  side.  Such  a  practice  would 
create  congestion  and  invite  accidents. 

The  entire  evidence  relating  to  the  condition  of  the  bridge  is 
before  us.  This  consists  of  the  1916  report  of  our  own  engineer, 
the  report  of  Fay,  Spofford  &  Thorndike,  dated  May  31st>  this 
year,  and  the  report  of  our  own  engineer,  filed  with  us  August 
21st,  this  year,  together  with  oral  testimony  introduced  at  the 
two  hearings.  No  attempt  on  the  part  of  the  town  was  made  to 
dispute  or  modify  the  engineering  reports,  and  we  do  not  under- 
stand that  the  town  seriously  contends  that  the  bridge  is  now  safe 
for  the  uses  to  which  it  must  be  put.  It  follows  that  if  we  have 
the  necessary  legal  authority  we  should  order  something  done  to 
this  structure  to  make  it  safe  for  such  uses.  The  town  challenges 
our  jurisdiction  and  authority  to  require  anything  to  be  done, 
any  part  of  the  expense  of  which  is  to  be  borne  by  the  town  of 
Rockport.  We  do  not  understand  that  our  authority  to  require 
the  bridge  to  be  put  in  a  safe  condition  is  at  all  questioned,  but 
the  objection  of  the  town  of  Rockport  is  directed  to  our  authority 
to  proceed  under  the  provisions  of  §  77,  chapter  56  of  the  Revised 
Statutes,  to  the  extent  of  apportioning  the  expense  of  any  repairs, 
etc.,  between  the  railroad  company  and  the  town,  asserting  that 
by  reason  of  what  is  called  a  contract  between  the  street  railway 
and  the  town  the  street  railway  has  obligated  itself  to  make  all 
repairs  upon  this  bridge  so  long  as  it  uses  the  same  for  street  rail- 
way purposes. 

The  foundation  for  this  claim  is  based  upon  a  record  of  the 
town  of  Rockport  which  relates  to  the  action  of  the  municipal 
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officers  upon  the  petition  of  the  Camden  and  Rockport  Street 
Railroad  Company  to  fix  and  determine  the  streets  and  ways 
upon  which  said  railroad  should  enjoy  and  exercise  its  charter 
rights.  The  record  of  the  action  of  the  municipal  officers  is  dated 
February  11,  1892,  and  after  describing  the  route  as  to  streets 
and  ways  over  which  tracks  of  the  street  railway  might  pass,  con- 
tains this  paragraph : 

"The  condition  on  which  said  location  is  granted  is,  first,  the 
iron  bridge  shall  be  put  in  repair,  strengthened  and  kept  in  repair 
(the  foot  walk  and  abutments  excepted)  so  long  as  said  track 
crosses  said  bridge,  at  the  expense  of  said  street  railroad  com- 
pany, and  the  Berlin  Iron  Bridge  Company  is  to  be  employed  to 
strengthen  said  bridge." 

The  record  also  shows  the  following: 

"The  Camden  &  Rockport  Street  Railroad  Company  assents  to 
the  foregoing  location.    Rockport,  February  11,  1892. 

"H.  L.  Shepherd,  Pres." 

The  town,  through  its  learned  counsel,  claims  to  the  Commis- 
sion that  this  grant  of  authority  to  use  the  bridge  upon  the  con- 
ditions above  set  forth  constituted  a  valid  contract  between* the 
town  and  the  street  railway,  and  that  this  contract  is  still  in  force, 
because  of  the  fact  that  the  tracks  of  the  railway  still  pass  over 
the  bridge ;  that  such  contract  is  binding  between  the  town  and 
the  street  railway;  that  this  Commission  has  no  authority  what- 
ever to  issue  any  order  which  will  impose  upon  the  town  any  fi- 
nancial burden  in  the  repair  or  rebuilding  of  this  bridge;  and 
that  if  the  bridge  is  to  be  repaired  or  rebuilt  it  must  be  done  en- 
tirely at  the  expense  of  the  street  railway. 

This  raises  a  very  clean-cut  and  very  important  legal  proposi- 
tion. 

It  is  first,  perhaps,  advisable  to  see  what  was  the  status  of  the 
law  with  reference  to  street  railways  at  the  time  of  this  actioni 
of  the  municipal  officers.  We  of  course  first  have  the  charter  of 
the  street  railway,  and  such  law  as  existed  with  reference  to  the 
powers  and  duties  of  towns  in  general,  and  (if  any  such  existed)) 
any  special  authority  granted  to  the  town  of  Rockport  either 
through  the  charter  of  the  street  railway  or  in  any  other  way.  At 
the  time  of  this  action  by  the  town  of  Rockport  there  was  no  gen- 
eral street  railway  law.    The  first  legislation  in  this  state  with, 

P.U.K.1920A. 


78  MAINE  PUBLIC  UTILITIES  COMMISSION. 

reference  to  street  railways  is  found  in  chapter  268  of  the  Public 
Laws  of  Maine  for  the  year  1893.  Section  6  of  this  act  was 
amended  by  chapter  249,  §  2  of  the  Public  Laws  of  Maine  for 
the  year  1897,  so  that  it  stood  and  now  stands  in  its  present  form 
as  §  7  of  chapter  58  of  the  Revised  Statutes  of  1916.  This  sec- 
tion relates  to  the  approval  of  the  location  of  a  street  railroad, 
and  in  its  particular  application  to  the  case  we  are  considering 
applies  to  the  permission  to  be  granted  a  street  railroad  to  cross- 
a  public  bridge  already  erected.  This  section  provides:  "But 
the  authority  to  determine  whether  such  crossing  shall  be  per- 
mitted shall  rest  with  the  municipal  officers  of  the  cities  or  towns 
liable  for  the  repair  of  said  bridges  respectively,  who  may  impose 
such  conditions  and  terms  upon  railroads  desiring  to  cross  the 
same  as  to  them  may  seem  expedient." 

Section  8  of  the  same  chapter,  originally  chapter  132,  §  1, 
Public  Laws  of  1907,  relates  to  the  application  to  the  municipal 
officers  for  approval  of  proposed  route  and  location,  and  contains 
this  provision:  "Any  contract  entered  into  between  any  such 
street  railroad  corporation  and  such  municipal  officers  as  to  the 
terms,  conditions,  and  obligations  under  which  such  location  is 
approved  so  far  as  consistent  with  the  powers  and  duties  of  the 
Public  Utilities  Commission  under  the  general  laws  of  the  State, 
shall  be  valid  and  binding." 

That  which  is  now  §  77  of  chapter  56  of  the  Revised  Statutes 
was  originally  chapter  72,  §  3,  Public  Laws  of  1895. 

We  thus  find  that  when  the  town  of  Rockport  acted  upon  the 
application  of  the  street  railway  there  was  no  geileral  street  rail- 
way law,  §§7  and  8  of  chapter  58  of  the  Revised  Statutes  relat- 
ing to  the  approval  of  the  location  and  proposed  route  of  street 
railways  had  not  yet  been  enacted,  and  §  77  of  chapter  56  of  the 
Revised  Statutes  (the  section  under  which  we  are  proceeding) 
had  not  then  been  enacted  as  law. 

[2]  We  must  then,  for  the  moment,  at  least,  take  the  charter 
of  the  electric  railway  and  such  law  as  then  existed  and  determine 
whether  upon  February  11,  1892,  the  town  of  Rockport  had  au- 
thority to  impose  the  conditions  as  to  the  use  of  the  bridge  above 
set  forth ;  whether  such  action  by  the  town,  and  whatever  action 
the  railway  took,  constituted  a  valid  and  binding  contract  under 
the  law  as  it  then  existed ;  and  finally  determine  whether  even  if 
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an  affirmative  answer  must  be  returned  to  the  first  two  proposi- 
tions such  contract  was  of  a  character  the  performance  of  which 
must  be  fully  carried  out  no  matter  what  changes  in  the  organic 
law  the  legislature  might  from  time  to  time  make. 

The  charter  provides  that  the  street  railway  shall  have  author- 
ity to  construct,  maintain,  and  use  a  street  railroad  "upon  and 
over  such  streets  and  ways  as  shall  from  time  to  time  be  fixed 
find  determined  by  the  municipal  officers  of  said  town  of  Camden, 
and  assented  to  in  writing  by  said  corporation  .  .  .  provided, 
however,  that  all  tracks  of  said  railroad  shall  be  laid  at  such  dis- 
tances from  the  sidewalks  of  said  town  as  the  municipal  officers 
thereof  shall,  in  their  order  fixing  the  routes  of  said  railroad,  de- 
termine to  be  for  public  safety  and  convenience.  The  written 
assent  of  said  corporation  to  any  vote  of  the  municipal  officers  of 
said  town  prescribing  from  time  to  time  the  routes  of  said  rail- 
road, shall  be  filed  with  the  clerk  of  said  town  and  shall  be  taken 
and  deemed  to  be  the  location  thereof." 

Section  2  of  the  charter  provides  that  the  municipal  officers 
of  the  town  shall  have  power  to  make  regulations  as  to  the  rate 
of  speed,  the  removal  of  ice  and  snow  from  the  streets,  and  the 
mode  of  the  use  of  the  tracks  of  said  railroad  within  the  town  in 
accordance  with  safety  and  convenience  of  the  public. 

Section  3  of  the  charter  is  as  follows : 

"Section  3.  Said  corporation  shall  keep  and  maintain  in  re- 
pair all  such  portions  of  the  streets  and  ways  as  shall  be  occupied 
by  the  tracks  of  its  railroad,  and  shall  make  all  other  repairs  of 
said  streets,  roads  and  ways,  which  in  the  opinion  of  the  munici- 
pal officers  of  said  town  may  be  rendered  necessary  by  the  occu- 
pation of  the  same, by  said  railroad,  and  if  not  repaired  upon 
reasonable  notice,  such  repairs  shall  be  made  by  said  town,  at  the 
expense  of  said  corporation." 

We  do  not  find  in  the  charter  any  other  provisions  which  in 
any  way  apply  to  the  matter  we  are  considering. 

Did  any  of  these  provisions  give  to  the  town  authority  to  im- 
pose the  condition  above  set  forth  ?  Did  the  assent  of  the  street 
railway  to  the  "foregoing  location"  above  referred  to  bind  irrev- 
ocably the  company  to  the  aforesaid  condition  ?  Was  the  result' 
of  this  grant  of  location  upon  condition  and  the  above  assent  of 

P.UJU920A. 


80  MAINE  PUBLIC  UTILITIES  COMMISSION. 

the  company  such  as  to  require  the  street  railway  to  repair  or, 
if  necessary,  rebuild  this  bridge  entirely  at  its  own  expense  ? 

"If  the  town  of  Rockport  did  not  acquire  from  the  above- 
quoted  charter  provisions  authority  to  impose  and  enforce  this 
condition  as  above  outlined,  Was  there  in  the  law  as  it  then  ex- 
isted with  reference  to  towns  in  general  or  the  town  of  Rockport 
in  particular,  any  such  authority?  Our  attention  has  not  been 
called  to  any  particular  provision  with  reference  to  the  town  of 
Rockport  nor  are  we  aware  of  any  such. 

Viewing  the  charter  provisions  in  a  light  most  favorable  to  the 
town  of  Rockport,  we  do  not  find  anything  which  authorized  the 
town  to  arbitrarily  and  without  the  consent  of  the  street  railway 
impose  upon  the  latter  the  condition  contained  in  the  copy  of  the 
record  above  set  forth.  The  authority  of  the  municipal  officers 
gave  them  power  to  determine  what  streets  and  ways  the  railroad 
should  occupy  and  the  distance  from  the  sidewalk  which  the 
tracks  might  be  laid.  It  gave  them  also  authority  to  determine 
the  rate  of  speed  and  other  precautions  with  reference  to  safety 
of  operation,  and  also  gave  them  authority  concerning  the  remov- 
al of  snow  and  ice  from  the  streets.  Section  3  gave  the  munici- 
pal officers  authority  to  require  the  street  railway  to  keep  and 
maintain  in  repair  such  portions  of  the  streets  and  ways  as  were 
occupied  by  the  tracks  of  the  railway,  and  further  authority  to 
require  the  railway  to  make  other  repairs  in  the  streets,  roads, 
and  ways  which  in  the  opinion  of  the  municipal  officers  "may  be 
rendered  necessary  by  the  occupation  of  the  same  by  said  rail- 
road." This,  of  course,  means  that  the  municipal  officers  must 
at  all  times  act  in  accordance  with  a  reasonable  discretion  and 
could  not,  against  the  consent  of  the  street  railway,  impose  an 
unreasonable  condition  or  restriction. 

[3]  We  are  therefore  compelled  to  ask  ourselves  whether  the 
railroad  consented  or  assented  to  the  above  condition  to  the  ex- 
tent of  making  itself  a  party  to  a  contract  (assuming  that  author- 
ity to  make  one  existed  in  both  the  town  and  the  street  railway). 
The  only  assent  to  which  our  attention  is  called  is  the  one  re- 
corded, and  is  in  this  language:  "The  Camden  &  Rockport 
'  Street  Railroad  Company  assents  to  the  foregoing  location." 
This  assent  appears  of  record  directly  after  the  record  of  the  ac- 
tion of  the  municipal  officers,  which  record  contains  the  condition 
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with  reference  to  the  repair  of  the  Iron  Bridge.  Is  that  condition 
properly  a  part  of  the  "foregoing  location"  to  which  the  street 
railway  assented  in  writing?  Did  the  legislature  when  it  granted 
the  charter  of  the  street  railway  company  intend  that  the  town 
of  Eockport  could  impose  and  the  street  railway  assent  to  any 
condition,  no  matter  how  burdensome  it  might  be,  no  matter  how 
unreasonable  it  might  be,  and  no  matter  how  out  of  keeping  with 
usual  practice  it  might  be  ? 

The  question  of  legislative  intent  is  finally  for  the  courts  and 
as  an  administrative  arm  of  the  legislature  we  dislike  to  enter 
the  field  properly  reserved  for  the  courts.  In  this  instance,  how- 
ever, it  seems  necessary  for  us  to  determine,  for  ourselves  at  least, 
what  was  the  legislative  intent  in  this  matter.  We  cannot  stop 
with  this  particular  charter,  and  we  cannot  enter  and  examine 
the  minds  of  those  legislators  who  granted  the  charter.  We  can, 
however,  examine  subsequent  acts  of  the  legislature  relating  to 
the  same  subject-matter,  and  in  that  way  perhaps  determine  what 
was  the  legislative  intent.  Looking  at  §  7  of  chapter  58  of  the 
Revised  Statutes  (originally  chap.  132,  §  2,  Laws  of  1907)  we 
find  that  the  legislature  seems  to  have  placed  in  the  municipal 
officers  of  cities  or  towns  authority  to  impose  such  conditions  and 
terms  upon  railroads  desiring  to  cross  a  public  bridge  as  to  such 
municipal  officers  might  seem  expedient.  But  in  the  same  year 
(Laws  1907,  chap.  132,  §  1)  the  same  legislature  provided  that 
any  contract  entered  into  between  a  street  railroad  and  the  mu- 
nicipal officers  of  a  town  as  to  the  terms,  conditions,  and  obliga- 
tions under  which  the  location  of  the  street  railway  is  approved, 
should  be  consistent  with  the  powers  and  duties  of  the  public 
regulatory  body  having  to  do  with  such  matters  under  the  general 
laws  of  the  state. 

It  therefore  seems  to  us  that  the  intent  of  the  legislature  in 
granting  to  the  street  railway  a  charter  and  giving  to  the  munici- 
pal officers  of  the  town  of  Eockport  certain  authority  was  that 
the  authority  should  be  exercised  in  a  proper  and  reasonable  man- 
ner, and  that  no  authority  was  granted  to  the  municipal  officers 
to  impose,  against  the  consent  of  the  street  railway,  unreasonable 
and  hence  unlawful  conditions. 

But  the  town  goes  a  step  farther  and  says  that  even  if  this  be 
true  there  was  no  law  which  prevented  the  street  railway  from 
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accepting  any  conditions  and  entering  into  a  contract  to  perform 
the  same  for  all  time,  and  they  say  that  the  above-recorded  assent 
to  the  location  constituted  a  consent  upon  the  part  of  the  railroad 
to  the  location  with  the  conditions  attached  and  resulted  in  a  con- 
tract which  then  was,  ever  since  has  been,  and  now  is  binding 
upon  the  parties  to  the  same. 

Resolving  in  favor  of  the  town  any  doubts  which  may  exist 
(and  there  are  many  such)  as  to  the  authority  of  a  town  under 
the  law  as  it  then  existed,  to  enter  into  this  kind  of  a  "contract," 
we  are  led  to  ask  ourselves  whether  such  a  contract  is  of  so  invio- 
lable a  character  as  to  preclude  the  state,  acting  under  its  police 
powers  and  through  its  legislature,  from  enacting  laws  which  will 
render  the  further  performance  of  such  a  contract  from  a  given 
time  unlawful.  Hence  if  we  assume  that  the  above  record  of  the 
town  of  Rockport  discloses  a  valid  contract,  binding  between  the 
parties  thereto,  we  must  even  then  go  further  and  look  at  the  law 
as  it  exists  to-day  and  determine  whether  the  further  perform- 
ance of  that  contract  is  contrary  to  the  law  as  it  exists;  and 
whether  the  law  as  it  exists  to-day  if  enforced  and  resulted  in  the 
annulment  or  modification  of  this  contract  would  violate  any  le- 
gal or  constitutional  right  of  the  town  of  Rockport. 

[4,  5]  The  police  power  of  the  state  has  been  variously  defined. 

From  among  the  many  definitions  we  select  the  following : 

"The  power  which  inheres  in  the  state  and  in  each  political 
division  thereof  to  protect  by  such  restraints  and  regulations  as 
are  reasonable  and  proper  the  lives,  health,  comfort,  and  prop- 
erty of  its  citizens." 

"As  understood  in  American  constitutional  law,  means  simply 
the  power  to  impose  such  restrictions  upon  private  rights  as  are 
practical  and  necessary  for  the  general  welfare  of  all." 

"Nothing  more  nor  less  than  the  power  of  government  inher- 
ent in  every  sovereignty,  that  is  to  say,  the  power  to  govern  men 
and  things." 

"The  power  vested  in  the  legislature  by  the  Constitution  to 
make,  ordain  and  establish  all  manner  of  wholesome  and  reason- 
able laws,  statutes  and  ordinances,  either  with  penalties  or  with- 
out, not  repugnant  to  the  Constitution  as  they  shall  judge  to  be 
for  the  good  and  welfare  of  the  commonwealth  and  for  the  sub- 
jects of  the  same." 
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Whatever  definition  may  be  adopted  there  can  seem  to  be  no 
reasonable  doubt  as  to  the  proposition  that  the  safety  of  a  pas- 
senger in  the  street  car  of  a  public  street  railway  corporation 
tohich  the  state  has  authorized  and  required  to  do  business  is 
within  the  letter  and  spirit  of  the  police  power.  This  police 
power,  whether  reviewed  in  its  broad  or  its  restricted  sense,  is 
regarded  as  inalienable.  We  know  of  no  court  but  what  has  held 
that  the  legislature  cannot  by  any  contract  devest  itself  of  its 
police  power.    See  8  Cyc.  865-966. 

Some  courts  go  to  the  extent  of  holding  that  the  state  may 
reassume  authority  or  power  delegated  to  a  municipality.  28 
Cyc.  694,  note  81. 

It  is  also  held  that  the  legislature  may  repeal  a  municipal  or- 
dinance by  passing  a  law  absolutely  inconsistent  with  its  letter 
and  spirit.  28  Cyc.  290;  Southport  V.  Ogden,  23  Conn.  128; 
Marietta  v.  Fearing,  4  Ohio,  427. 

As  to  the  authority  of  the  state  to  regulate  and  control  public 
utility  corporations,  it  is  held  that  "the  state  has  plenary  power 
to  regulate  all  quasi-public  corporations  after  as  well  as  before 
their  organization,  in  the  exercise  of  their  public  functions."  28 
Cyc  851. 

In  Raymond  Lumber  Co.  ▼.  Raymond  Light  &  Water  Co.  9£ 
Wash.  330,  L.R.AU917C,  574,  RU.R.1916F,  437,  159  Pac. 
133,  the  court  say:  "The  rule  is  that  contracts  upon  subjects 
which  are  within  the  police  power,  even  though  valid  when  made, 
must  be  taken  to  have  been  entered  into  in  view  of  the  continuing 
power  of  the  state  to  control  rates  to  be  charged  by  public  service 
corporations.  .  •  .  So  far  as  we  are  informed  there  is  no  re- 
ported decision  of  any  court  which  would  sustain  the  doctrine 
that  the  right  of  the  state  to  exercise  its  sovereign  power,  such  as 
the  police  power,  can  be  limited  by  private  contract." 

In  Philadelphia,  B.  &  W.  R.  Co.  v.  Schubert,  224  IT.  S. 
603,  56  L.  ed.  911,  32  Sup.  Ct.  Rep.  911,  1  K  C.  C.  A.  892, 
the  court  say :  "To  subordinate  the  exercise  of  the  Federal  au- 
thority to  the  continuing  operation  of  previous  contracts,  would 
be  to  place,' to  this  extent,  the  regulation  of  interstate  commerce 
in  the  hands  of  private  individuals  and  to  withdraw  from  the 
control  of  Congress  so  much  of  the  field  as  they  might  choose  by 
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prophetic  discernment  to  bring  within  the  range  of  their  agree- 
ments.   The  Constitution  recognizes  no  such  limitation." 

In  Louisville  &  K  R.  Co.  v.  Mottley,  219  TJ.  S.  467,  55  L. 
ed.  297,  34  L.R.A.(N.S.)  671,  31  Sup.  Ct.  Rep.  265,  the  court 
say:  "If  the  legislature  had  no  power  to  alter  its  police  laws, 
when  contracts  would  be  affected  then  the  most  important  and 
valuable  reforms  might  be  precluded  by  the  simple  device  of  en- 
tering into  contracts  for  the  purpose." 

In  the  case  of  Cowley  v.  Northern  P.  R.  Co.  68  Wash.  558, 
41  L.R.A.(N.S.)  559,  123  Pac.  998,  the  court  say :  "The  plain- 
tiff conveyed  the  property  to  the  defendant  upon  the  faith  of  de- 
fendant's promise  to  perform  conditions  which  were  then  wholly 
lawful  but  which,  after  a  substantial  part  performance,  became 
unlawful  without  any  contributing  cause  upon  the  part  of 
cither."  And  later  in  the  same  case  the  court  say :  "Contracts 
even  as  between  individuals,  when  enterecf  into,  are  necessarily 
subject  to  the  control  of  the  police  power  of  the  state,  whenever 
such  contract  relates  formatters  which  are  or  may  be  subject  to 
the  exercise  of  such  powers." 

In  Manigault  v.  Springs,  199  U.  S.  473,  50  L.  ed.  274,  26 
Sup.  Ct.  Rep.  127,  the  court  say:  "It  is  the  settled  law  of  this 
court  that  the  interdiction  of  statutes  impairing  the  obligation  of 
contracts  does  not  prevent  the  state  from  exercising  such  powers 
as  are  vested  in  it  for  the  promotion  of  the  common  weal,  or  are 
necessary  for  the  general  good  of  the  public,  though  contracts 
previously  entered  into  between  individuals  may  thereby  be  af- 
fected* This  power,  which,  in  its  various  ramifications,  is  known 
as  the  police  power,  ...  is  paramount  to  any  rights,  under 
contracts  between  individuals." 

In  Hewett  v.  Canton,  182  Mass.  220,  65  N.  E.  42,  the  court, 
speaking  of  the  right  of  the  exercise  of  the  police  power,  say: 
The  rule  applies  with  all  the  more  force  to  changes  of  the  terms 
of  municipal  ordinances  granting  rights  to  public  utility  com- 
panies, so  far  as  concerns  the  rights  of  the  municipalities  them- 
selves, because  of  the  fact  that  in  fixing  the  terms  the  municipal 
authorities  do  not  act  for  the  local  interests  of  the  municipality, 
"but  as  public  officers  exercising  a  quasi- judicial  authority." 

In  Chicago  &  A.  R.  Co.  v.  Tranbarger,  238  TJ.  S.  67,  76,  59 
1.  ed.  1204,  1210,  35  Sup.  Ct.  Rep.  678,  it  is  held  that  the  sub- 
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ordination  of  existing  contracts  to  the  exercise  of  the  police  power 
does  not  contravene  the  rule  against  the  impairment  of  contracts, 
but  "that  this  power  can  neither  be  abdicated  nor  bargained 
away,  and  is  inalienable  even  by  express  grant,  and  that  all  con- 
tract and  property  rights  are  held  subject  to  its  fair  exercise." 

In  Northern  P.  R.  Co.  v.  Minnesota,  208  U.  S.  583,  52  L. 
ed.  630,  28  Sup.  Ct.  Rep.  341,  the  court  says :  "But  the  exercise 
of  the  police  pow.er  cannot  be  limited  by  contract  for  reasons  of 
public  policy,  nor  can  it  be  destroyed  by  compromise,  and  it  is 
immaterial  upon  what  consideration  'the  contracts  rest,  as  it  is 
beyond  the  authority  of  the  state  or  the  municipality  to  abrogate 
this  power  so  necessary  to  the  public  safety." 

And  our  own  state  court  in  Boston  &  M.  R.  Co.  v.  York  Coun- 
ty, 79  Me.  386,  say:  "This  power  of  the  legislature  to  impose 
uncompensated  duties  and  even  burdens,  upon  individuals  and 
corporations  for  the  general  safety  is  fundamental.  It  is  the 
'police  power.'  .  .  .  This  duty  and  consequent  power,  over- 
ride all  statute  or  contract  exemptions.  The  state  cannot  free 
any  person  or  corporation  from  subjection  to  this  power.  All 
personal  as  well  as  property  rights  must  be  held  subject  to  the 
police  power  of  the  state.  .  .  .Its  exercise  must  become 
wider,  more  varied,  and  frequent,  with  the  progress  of  society. 
•  .  .  When  the  party  or  property  affected,  though  private  in 
its  character,  yet  has  a  public  relation,  the  operation  of  the  police 
power  is  still  more  extensive  and  frequent    .    .    . 

Has  the  state  devested  itself  of  the  exercise  of  the  police  power 
in  this  case  ? 

Upon  this  point,  the  court  in  Milwaukee  Electric  R.  &  Light 
Co.  v.  Railroad  Comrs.  238  U.  S.  174,  59  L.  ed.  1254,  P.U.R. 
1915D,  591,  35  Sup.  Ct.  Rep.  820,  says:  "It  has  been  uniform- 
ly held  in  this  court  that  the  renunciation  of  a  sovereign  right 
cf  this  character  must  be  evidenced  by  terms  so  clear  and  un- 
equivocal as  to  permit  of  no  doubt  as  to  their  proper  construction. 

In  Winfield  v.  Public  Service  Commission,  —  Ind.  — ,  P.U.R. 
1918B,  747,  118  ^T.  E.  531,  the  court  said:  "Therefore  the 
municipality,  so  far  as  affects  the  public  welfare,  acts,  in  grant- 
ing franchises  to  public  service  corporations,  as  the  agent  of  the 
state,  and  cannot  bind  the  state  beyond  the  authority  delegated 
by  the  state  to  the  municipality  in  that  respect.     .    .    .     The 
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state  may  deprive  itself  of  the  power  to  exercise  this  power  by 
granting  directly  to  the  public  service  companies  in  charters,  or 
by  franchises,  freedom  from  the  exercise  thereof;  but  inasmuch 
as  such  grant  of  freedom  is  in  derogation  of  common  right,  it  is 
never  presumed  to  have  been  made  by  the  state,  and  the  state  will 
not  be  held  to  have  abandoned  the  right  to  exercise  its  police 
power,  unless  the  state's  intention  so  to  do  is  expressed  in  terms 
so  clear  and  unequivocal  as  to  exclude  doubt ;  and  if  doubt  exists, 
it  must  be  resolved  in  favor  of  the  state." 

Very  many  other  decisions  of  the  same  effect  might  be  found 
and  cited,  but  we  regard  this  phase  of  the  matter  as  being  too- 
well  settled  to  require  any  such  further  citations. 

[6]  And  we  come  back  to  our  original  proposition,  whether 
the  location  which  the  town  of  Rockport  caused  to  be  recorded 
in  its  books  and  which  contained  the  condition  set  forth  earlier 
in  this  decision,  and  which  location  was  assented  to  by  the  street 
railway  company,  constitutes,  first,  a  contract,  and  second,  one 
which  would  be  binding  upon  the  legislature  in  the  exercise  of  its 
police  powers. 

Upon  the  first  proposition  it  might  be  urged  that  both  the  town 
and  the  street  railway  in  doing  the  things  which  they  did  do,  as 
disclosed  by  the  aforementioned  record,  were  no  more  than  com- 
plying with  a  law  of  the  state,  and  that  'such  compliance,  if  car- 
ried out  in  a  lawful  manner,  could  not  constitute  a  contract  in 
the  ordinary  acceptation  of  the  term ;  and  that  if  the  provisions- 
of  the  law  were  not  carried  out  in  accordance  with  those  provi- 
sions, then  the  acts  actually  performed  were  without  warrant  or 
authority  of  law,  and  could  not  be  made  the  basis  of  a  contract. 

But  for  the  purposes  of  this  case  it  may  be  assumed  that  a  con- 
tract, so-called,  was  actually  consummated,  and  the  question  then 
is  raised  whether  the  legislature  was  bound  by  the  same  and  this 
Commission  is  now  bound  by  the  so-called  contract;  or  by  the  law 
as  the  legislature  from  time  to  time  has  since  enacted  the  same. 
We  are  convinced  that  the  town  and  the  street  railway  are  both 
bound  by  the  provisions  of  §  77  of  chapter  58  of  the  Revised 
Statutes,  and  that  the  so-called  contract  is  no  bar  to  any  proper 
action  which  this  Commission  may  take  thereunder.  The  legis- 
lature, in  view  of  the  changed  and  changing  conditions  with  ref- 
erence to  the  street  railway  industry,  found  it  necessary  to  make- 
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provision  for  the  safety  and  convenience  of  those  travelers  who 
were  10  be  served  by  such  street  railways.  Any  law  of  the  state 
in  conflict  with  such  later  provision  must  give  way.  Any  con- 
tract, however  solemnly  and  in  good  faith  entered  into,  must  yield 
to  the  law,  and  its  further  performance  must  be  either  absolutely 
prevented,  or  carried  out  in  accordance  with  the  law  as  it  existed 
at  any  given  time  when  rights  under  the  contract  were  set  up  and 
urged. 

As  the  Commission  finds  the  law  to-day,  it  is  its  duty  to  not 
only  make  determination  with  reference  to  the  safety  of  this 
bridge  and  make  provision  for  its  repair  or  rebuilding  if  found 
to  be  unsafe,  btit  we  are  also  obliged  to  determine  how  the  ex- 
pense shall  be  paid. 

[7]  Section  77  of  chapter  58  provides  that  the  expenses  of 
any  repairs,  renewals,  strengthening  or  rebuilding  may  be  borne 
by  either  one  or  the  other  of  the  interested  parties  solely,  or  they 
may  be  apportioned,  indicating  that  the  legislature  fully  appreci- 
ated  conditions  which  might  be  present  and  which  would  equi- 
tably require  a  fair  division  of  the  expense.  In  the  pending  case, 
Should  the  street  railway  pay  the  entire  bill  or  should  there  be 
an  apportionment  of  the  expense  between  the  railway  and  the 
town? 

As  already  pointed  out,  that  portion  occupied  by  the  street 
railway  is  safe  for  street  railway  uses.  If  the  bridge  is  to  be 
rebuilt  because  of  the  weakened  condition  of  the  highway  por- 
tion, the  railway  will  be  put  to  an  expense  which  would  not  have 
to  be  incurred  if  the  highway  portion  had  been  put  and  kept  in 
the  same  repair  as  the  street  railway  portion. 

Who  uses  the  highway  portion  of  this  bridge?  Is  it  the  people 
of  Rockport  and  that  immediate  vicinity  ?  Formerly  this  would 
undoubtedly  be  the  case.  To-day,  and,  so  far  as  we  can  see,  for 
all  time,  this  highway  bridge  as  other  highway  bridges  in  the 
state  will  be  used  not  only  by  local  people  but  by  people  coming 
in  automobiles  from  every  state  in  the  Union.  The  use  of  our 
highway  bridges  has  thus  become  more  than  ever  a  state  use,  and 
it  was  in  recognition  of  this  fact  that  the  legislature  of  1915 
enacted  a  law  under  which  towns  mi^ht  obtain  state  and  county 
aid  in  the  construction  of  highway  bridgap-  In  the  present  case, 
as  we  understand  it,  the  town  of  Rockport,  i*  it  is  to  pay  any 
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portion  of  the  expense  of  rebuilding  this  bridge,  may  apply  to 
the  county  and  to  the  state  for  the  aid  provided  for,  and  if  such 
aid  be  granted  the  town  of  Rockport  will  pay  50  per  cent  of  what 
would  otherwise  be  its  share  of  the  cost  to-day  of  rebuilding  this 
bridge. 

But  whether  the  aid  so  provided  for  may  be  obtained  or  not, 
it  is  not,  in  our  judgment,  equitable  and  fair  to  require  this 
street  railway  to  pay  the  entire  expense.  The  only  way  that  the 
street  railway  can  obtain  money  to  pay  for  the  whole  or  a  part 
of  the  expense  of  rebuilding  this  bridge  is  through  its  patrons. 
These  patrons  are  more  likely  to  be  local  people  than  are  the 
ones  who  use  the  highway  part  of  the  bridge.  .  In  this  respect 
and  to  this  extent  it  would  not  be  fair  to  place  the  entire  cost  of 
this  rebuilding  upon  these  patrons  of  the  electric  railway.  Fur- 
thermore, if  an  attempt  should  be  made  to  require  the  electric 
railway  to  stand  the  entire  expense  that  corporation  might  well 
conclude  that  it  was  far  cheaper  to  seek  to  change  its  location  to 
a  point  where,  by  constructing  a  bridge  for  itself,  it  could  still 
carry  on  its  public  duties  and  at  a  much  less  expense  than  would 
be  necessary  to  produce  a  bridge  for  the  joint  use  of  the  highway 
traveling  public  and  those  upon  the  electric  railway.  In  this 
event  the  town  would  still  be  obliged  to  provide  a  safe  highway 
bridge  and  would  have  to  stand  the  entire  expense. 

So,  looking  at  the  matter  with  the  rights  and  duties  of  both 
parties  in  mind,  it  seems  neither  more  nor  less  than  equitable  and 
fair  to  provide  for  an  equal  division  of  the  expense  of  rebuilding. 

We  have  thus  far  spoken  only  of  rebuilding.  We  do  so  for  the 
reason  that  engineers  advise  us  that  repairs  which  would  be 
necessary  to  place  this  bridge  in  a  condition  which  would  render 
it  safe  for  use  would  in  cost  so  nearly  approximate  the  expense 
of  a  new  bridge  that  it  is  unwise  to  for  a  moment  think  of  re- 
pairs. We  accept  the  judgment  of  these  engineers  and  conclude 
that  a  rebuilding  is  necessary. 

At  the  hearing  suggestion  was  made  that  the  abutments  might 
be  placed  somewhat  nearer  together  than  those  carrying  tho  ex- 
isting bridge,  and  the  actual  space  to  be  bridged  shortened  up  by 
filling  in  on  either  side  of  the  river  and  erecting  a  much  shorter 
bridge.  We  call  attention  to  this  matter  in  order  that  when  plans 
are  made  this  suggestion  may  be  acted  upon  if  found  feasible. 
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If  the  town  of  Eockport  concludes  to  ask  for  county  and  state 
aid  in  rebuilding  this  bridge  it  is  not  unlikely  that  the  state  will 
desire  that  the  engineers  of  the  State  Highway  Commission  make 
the  plans,  and  it  is  probable  that  the  street  railway  will  have  no 
serious  objection.  We  cannot,  however,  determine  what  the  town 
of  Eockport  may  conclude  to  do.  We  shall,  therefore,  have  to 
provide  that  the  street  railway  prepare  and  present  to  the  town 
of  Eockport  and  to  this  Commission  plans  for  such  a  bridge  as 
will  be  safe  for  the  joint  use  at  this  place  for  highway  and  street 
railway  traffic.  If,  instead  of  the  railroad  preparing  and  pre- 
senting the  plan,  it  can  be  agreed  upon  between  the  town  and  the 
street  railway  that  some  other  method  of  producing  the  plans  is 
more  satisfactory,  then  the  Commission  will  consider  such  plans 
as  are  presented  and  give  its  approval  or  disapproval  as  to  such 
plans  when  the  same  are  presented,. 

So  long  as  the  bridge  is  to  be  used  in  its  present  condition  there 
must  be  such  a  use  as  is  in  keeping  with  its  present  condition. 
We  have  no  absolute  control  over  highway  traffic.  This  traffic  is 
at  times  very  heavy.  Lime  rock  in  considerable  loads  is  hauled, 
there  are  one  or  more  local  trucks,  such  as  the  Standard  Oil  truck, 
which  carry  heavy  loads,  and  there  is  other  heavy  vehiculai 
traffic.  We  understand  that  the  selectmen  of  the  town  of  Eock- 
port are  perfectly  willing  to  take  up  with  the  lime  rock  people 
and  the  trucking  concerns  the  matter  of  use  of  this  highway 
bridge  until  such  time  as  it  is  reconstructed.  We  recommend  to 
the  town  officials  that  they  arrange,  if  possible,  with  those  parties 
who  are  hauling  lime  rock  and  those  who  are  locally  engaged  in 
the  use  of  trucks,  to  observe,  before  entering  upon  this  bridge, 
whether  there  is  any  street  railway  traffic,  and  if  any  such  is 
found  to  be  at  the  moment  using  the  bridge  the  lime  rock  teams 
and  trucks  should  stay  off  until  the  bridge  is  no  longer  occupied 
by  the  street  cars. 

So  far  as  the  street  railway  is  concerned,  the  officials  should  at 
once  instruct  their  motonnen  with  reference  to  the  use  of  the 
bridge  when  there  is  any  considerable  vehicular  traffic  thereon. 
Such  instructions  should  be  to  refrain  from  going  onto  the  bridge 
at  any  time  when  there  are  one  or  more  lime  rock  teams  or  one 
or  more  heavy  trucks.  These  instructions  should  be  positive  to 
each  motorman.    We  also  feel  that  the  railroad  must  restrict  the 
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loads  which  it  can  carry  upon  this  bridge  to  a  maximum  load  of 
20,000  pounds  in  addition  to  the  car  upon  which  the  load  may  be  > 
hauled,  such  load  to  be  hauled  across  the  bridge  by  an  empty 
freight  motor  car  of  the  company.  No  greater  load  than  this 
should  be  permitted.  The  speed  of  cars  on  the  bridge  should  not 
exceed  5  miles  per  hour. 


MISSOURI  PUBLIC   SERVICE  COMMISSION. 

BE  BEVIEE  TELEPHONE  COMPANY. 

[Case  No.  1880.] 

Discrimination  —  Bates  —  Telephones  —  Reduced  rates  to  prates' 
sional  men, 

1.  It  is  a  discrimination  to  give  to  professional  men  a  rate  for 
business  telephones  lower  than  that  given  to  other  business  sub- 
scribers. 

Mates  —  Telephones  —  Switching  farm  lines  —  Value  and  cost  of 
service, 

2.  Owners  of  farmers'  telephone  lines  receiving  switching  service 
should  be  required  to  pay  what '  such  service  is  reasonably  worth, 
although  such  amount  may  be  in  excess  of  what  the  rendering  of  the 
service  costs  the  telephone  company. 

Rates  —  Factors  —  Value  of  service. 

3.  The  mere  fact  that  patrons  have  been  given  a  service  for  years 
at  an  extremely  low  charge  should  not  prevent  a  Commission  from 
fixing  a  charge  based  on  what  the  service  is  reasonably  worth,  although 
the  increase  will  amount  to  100  per  cent. 

[July  9,  1910.] 

Proposed  increase  in  telephone  rates;  granted. 

By  the  Commission:  On  November  7,  1918,  the  Bevier  Tele- 
phone Company  filed  with  the  Commission  its  P.  S.  C.  Mo.  No. 
2,  canceling  P.  S.  C.  Mo.  No.  1,  for  exchange  and  rural  line 
service  connected  with  its  exchange  at  Bevier,  Missouri,  effective 
January  1,  1919,  making  the  following  changes  in  the  rates: 
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Exchange. 

No. 

Present 
Rate. 

Proposed 
Rate. 

27 

2 

10 

11 
155 

109 
87 

$2.00 
1.00 
1.50 
1.00 
1.00 
1.00 

.25 

$2  25 

Business,  2-party  line 

1.50 

1.25 

1.25 

Residence,  party  line 

1.00 

Rural. 
Class  A,  switching 

.50 

Total 

401 

An  increase  of  $942  in  the  annual  revenue  will  be  obtained  if 
the  increase  as  asked  be  allowed. 

A  number  of  protests  from  the  subscribers  were  received  by 
the  Commission  against  the  proposed  increase.  The  Commis- 
sion accordingly  on  the  16th  day  of  December,  1918,  issued 
its  order  suspending  the  effective  date  of  the  schedule  for  a 
period  of  one  hundred  and  twenty  days,  to  and  including  April 
30,  1919,  unless  otherwise  ordered  by  the  Commission,  and  on 
the  18th  day  of  April,  1919,  by  supplemental  order  No.  1, 
further  suspended  the  effective  date  for  a  period  of  six  months, 
to  and  including  October  31,  1919,  unless  otherwise  ordered  by 
the  Commission. 

On  May  7,  1919,  a  public  hearing  was  held  in  Bevier  by 
Special  Examiner  C.  B.  Bee,  at  which  the  company  was  repre- 
sented by  Attorneys  George  N.  Davis  and  Waldo  Edwards,  and 
the  protestants  by  Attorney  W.  L.  Simpson.  All  the  evidence 
was  then  heard,  and  the  case  is  therefore  before  thq  Commission 
upon  that  evidence. 

The  Facie. 

[1]  The  population  of  Bevier  is  about  1,900.  The  com- 
pany furnishes  service  to  314  exchange  subscribers,  and  switches 
87  rural  subscribers,  but  owns  no  rural  lines.  The  company, 
however,  owns  and  maintains  a  party  line  furnishing  service  to 
the  coal  mines,  on  which  it  serves  eleven  subscribers.  This 
service  is  designated  as  "business  mine  line."  Some  few  of  the 
exchange  subscribers  are  being  furnished  metallic  line  service, 
but  the  greater  number  receive  grounded  line  service.  One  of 
the  proposed  changes  in  the  rates  is  the  doing  away  with  the 
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"direct  line  professional  rate"  of  $18  per  annum.  This  for 
the  reason  that  it  is  a  discrimination  to  allow  a  particular  class  of 
business  to  enjoy  a  rate  different  from  that  charged  others  for 
the  same  class  of  service.  The  other  changes  are  25  cents  per 
month  for  direct  line  business  service,  50  cents  per  month  for 
two-party  line  business  service,  25  cents  per  month  for  business 
line  service,  25  cents  per  month  for  direct  line  residence  servir**. 
and  25  cents  per  month  for  class  A,  or  switching  service. 

The  principal  objection  came  from  the  subscribers  of  the* 
last-named  service.  They  based  their  contention  on  the  fact 
that  they  kept  up  their  lines  and  equipment,  the  company  re- 
ceiving the  revenue  derived  from  charges  made  to  parties  who 
had  occasion  to  talk  over  their  lines,  and  that  the  company  w** 
only  furnishing  them  with  a  line  within  the  city  limits  arul 
operators'  service. 

The  testimony  was  to  the  effect  that  the  gross  revenue  for 
the  year  1918  was  $4,805.94,  and  the  operating  expense  $4,- 
203.52,  with  no  allowance  for  depreciation  or  return  on  the 
investment,  leaving  a  balance  of  $602.42  for  this  purpose* 
The  company  when  filing  its  application  placed  a  value  of  $21,- 
614.50  upon  its  entire  plant,  and  the  president  in  his  testimony 
gave  $21,623.90  as  the  value  on  December  31,  1918 ;  but  there  is 
nothing  in  the  testimony  or  in  the  statements  filed  that  in  any 
manner  shows  the  source  of  this  information. 

Taking  the  value  of  the  plant  as  given  would  show  a  value 
of  $68.86  J>er  station  for  each  of  the  314  subscribers  stations  in 
the  plant,  which  amount  is  above  that  usually  found  for  a  plant 
the  size  of  the  Bevier  exchange. 

The  Commission  has  not  made  a  valuation  of  the  Bevier 
exchange.  The  company's  statement  and  testimony  of  its  officials 
throws  very  little  light  upon  the  subject.  We  will  therefore 
take  such  information  as  can  be  secured  from  its  sworn  annual 
report  as  filed  in  this  office  for  the  year  1918,  and  which  shows 
as  follows*: 

Capital  stock $15,000.00 

Accounts  payable 1 ,423.56 

Surplus   6,142.84 

■— ^— — — »_•• 

Total    $22,566.40 
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Eliminating  the  surplus  of  $6,142.84  will  allow  $16,423.56, 
which  amount  we  will  not  assume  even  tentatively  as  a  fair  value 
of  the  property,  but  merely  to  show  our  figure  that  we  will 
assume  for  rate-making  purpose  only.  According  to  the  testi- 
mony there  remained  the  amount  of  $602.42  on  December  31, 
1918,  for  depreciation  and  return  on  the  investment,  and  the 
increase  as  asked,  $942,  will  make  a  total  of  $1,544.42  at  the 
proposed  rate  for  the  year,  and  which  amount  will  allow  9.3 
per  cent  for  depreciation  and  return  on  the  assumed  value  of 
$16,423.5& 

Conclusions. 

From  our  experience  in  valuing  comparable  exchanges  we 
are  satisfied  that  a  valuation  of  the  Bevier  exchange  would 
show  a  value  in  excess  of  the  figures  we  have  used  for  the  purpose 
of  making  calculations!.  Aside  from  the  question  of  property 
value  the  exchange  rates  compare  favorably  with  rates  in  towns 
comparable  with  Bevier,  and  the  rural  switching  is  in  line  with 
the  rates  for  such  service  recently  authorized  by  the  Commmis- 
sion. 

It  appears  from  the  evidence  that  the  company  has  made  no 
agreement  with  the  Federal  authorities  for  compensation  to  it 
for  the  taking  over  of  its  property  as  provided  by  the  various 
acts  of  Congress  and  the  proclamation  of  the  President,  nor  has 
the  company  made  any  application  for  such  compensation. 

[2]  As  we  construe  the  position  of  counsel  for  the  protestants, 
owing  to  the  fact  that  these  farmer  lines  are  owned  and  main- 
tained by  "the  farmer  subscribers,  that  whatever  amount  the 
applicant  company  is  able  to  collect  for  its  switching  service 
is  practically  all  profit  This  line  of  argument  impresses  the 
Commission  as  being  extremely  fallacious.  We  think  a  more 
apt  principle  of  economics  to  apply  would  be  to  say  a  patron 
receiving  substantial  advantages  and  benefits  from  a  public  serv- 
ice utility  for  himself  and  his  household  should  be  required  to 
pay  what  the  service  is  reasonably  worth.  In  this  instance  we 
find  these  farmer  users  enjoying  a  privilege,  for  $3  per  year, 
of  using  telephQne  communication  with  several  hundred  sta- 
tions. 

It  is  entirely  too  narrow  a  construction  to  place  upon  the 
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attending  expense  of  this  service  to  say  that  it  should  be  held  to  ft 
proportional  part  of  the  wages  of  the  operators  who  handle  the 
connecting  switchboard. 

Counsel  for  the  protestants  appear  to  overlook  the  fact  that 
property  values  other  than  their  own  are  being  utilized  when 
this  exchange  service  is  accorded  to  them.  In  these  modern 
times,  with  prices  of  labor  and  material  mounting  a  higher  level, 
for  a  telephone  company  to  have  to  furnish  the  character  of 
service  given  these  patrons  at  $3  per  year  can  only  mean  that 
other  classes  of  patrons  must  make  up  the  deficit  between  that 
price  and  its  correct  value.  Moreover,  such  a  yearly  charge  is 
entirely  out  of  line,  viewed  upon  a  comparable  basis  with  the 
decisions  of  this  Commission  of  like  service  governing  other  parts 
of  Missouri,  that  the  Commission  feels  fully  justified  in  per- 
mitting the  yearly  charge  to  be  increased  to  $6. 

[3]  We  have  given  cognizance  to  the  position  of  protestants 
that  this  increase  means  an  advance  of  100  per  cent.  But  the 
mere  fact  that  protestants  have  been  given  this  service  for  years 
past  at  an  extremely  low  charge  would  in  no  manner  warrant  the 
Commission  in  penalizing  the  company  for  the  future  after  the 
issue  is  properly  brought  to  the  attention  of  the  Commission. 

The  new  schedule  of  rates  as  filed  appears  to  the  Commis- 
sion as  being  just  and  reasonable,  and  an  order  will  be  entered 
permitting  them  to  become  effective. 

As  heretofore  recited  in  this  report,  the  Commission  is  not 
fixing  a  permanent  value  upon  this  utility  for  rate-making  pur- 
poses. However,  a  permanent  rate  base  must  eventually  be 
found  for  this  property.  The  Commission  cannot  accept  the 
value  of  the  property  as  given.  The  applicant  will  be  required 
to  file  with  the  Commission  a  full  and  complete  inventory  and 
appraisal  of  its  physical  property,  in  accordance  with  instructions 
thereto  pertaining  from  the  telephone  department  of  this  Com- 
mission on  or  before  one  year  from  the  effective  date  of  the  at- 
tached order  hereto.  This  information  will  be  given  applicant 
by  the  aforementioned  department  upon  application. 

The  suspension  orders  heretofore  made  by  the  Commission, 
withholding  the  effective  date  of  the  applicant's  new  schedule, 
will  be  vacated,  and  in  lieu  thereof  new  orders  entered  permitting 
applicant  to  charge  rates  set  forth  in  said  new  schedule  for  a 
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period  of  thirteen  months,  with  our  usual  recitals  of  reservation 
of  jurisdiction  of  the  cause  during  said  period  of  time.  Let  the 
orders  issue. 


NEBRASKA  STATE  RAILWAY  COMMISSION. 

BE  WYOMING  &  NEBRASKA  TELEPHONE  COMPANY, 

[Application  No.  3736.] 

Return  —  Operating  expenses  —  Extensions  —  Charges  to  capital. 

1.  The  entire  amount  of  general  office  expenses  should  not  be 
charged  to  operating  expenses,  where  the  time  of  the  general  officers 
'whose  salaries  form  the  greater  part  of  such  expense  was  largely 
devoted  to  the  work  of  enlarging  and  extending  the  plant. 

Return  —  Operating  expenses  —  Uncollectable  bills. 

2.  It  is  improper  to  charge  against  the  operating  expenses  of  one 
year  the  uncollectable  accounts  accumulated  from  the  beginning  of 
the  company. 

Rates  —  Factors  —  Quality  of  service. 

3.  In  establishing  a  new  schedule  of  increased  telephone  rates  for 
a  utility  operating  in  several  communities,  an  exception  was  made  to 
the  general  rate  increase  in  favor  of  subscribers  connected  with  a 
certain  line,  where  the  evidence  showed  that  the  line  was  in  very 
poor  service  condition. 

Security  issues  — •  Kind  of  securities  —  Short-term  note. 

4.  Financing  a  large  portion  of  the  investment  by  means  of  short- 
term  papers  is  objectionable  because  of  the  higher  interest  rate  that 
must  be  paid  on  such  securities,  and  also  because  of  the  danger  of 
financial  embarrassment  in  the  event  the  company  is  called  upon'  to 
pay  the  securities  when  due. 

[August  2,  1919.] 

Application  for  authority  to  increase  telephone  exchange 
rates ;  schedule  of  increased  rates  for  various  communities  served 
by  applicant  authorized. 

Appearances:    Phillip  E.  Horan,  attorney  for  applicant. 

Wilson,  Commissioner:  On  December  31,  1918,  the  Com- 
mission granted  an  increase  in  applicant's  rates  of  approximately 
20  per  cent  on  subscribers'  charges  and  exactly  25  per  cent  on  toll. 
Applicant  now  alleges  that  the  costs  of  operation,  maintenance, 
and  taxes  have  continued  to  increase  since  that  time  and  are  yet 
increasing;  that  based  upon  its  experience  under  the  increased 
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rates  in  the  first  four  months  of  1919,  under  the  increased  rates, 
the  deficit  for  the  current  year,  including  the  8  per  cent  return 
allowed  by  the  Commission,  will  amount  to  $3,754.95,  in  addi- 
tion to  the  deficit  of  $7,857.68  suffered  in  1918;  and  that  if  it 
is  not  permitted  to  increase  its  rates  its  property  will  be  con- 
fiscated in  the  amount  of '  the  deficit.  Applicant  prays  a  fur- 
ther increase  of  its  subscribers'  charges  of  25  cents  per  month 
on  individual  residence  telephones  and  50  cents  per  month  on 
business  telephones,  excepting  at  the  Gordon  exchange  25  cents 
on  party  residence,  50  cents  on  individual  residence,  and  $1.25 
on  business  telephones,  is  asked,  subject  to  the  conversion  of 
the  exchange  from  magneto  to  common  battery,  which  work  is 
now  in  progress.  A  new  rate  of  25  cents  per  month  for  desk  sets 
is  also  requested. 

Applicant  presented  the  following  estimate  of  earnings  and 
expenses  for  the  year  1919,  based  on  the  results  of  the  first 
four  months  of  the  year: 

Earnings: 

Subscriber's  stations $51,240.80 

Switching  service 8,784.66 

Toll ; 36,850.32 

Miscellaneous   2,200.00 

Total $99,076.28 

Expenses : 

Maintenance  and  depreciation  (9%  of -plant  value)  $28,576.17 

Traffic    17,748.60 

Commercial 10,357.59 

General 10,252.13 


% 


Total   $66,034.49 

Net  operating  revenue  $32,140.79 

Charges  against  Net  Revenue: 

Taxes    $4,500.00 

Office  rents 1,565.00 

Rents  on  phantom  coils  120.00 

Interest  8%  on  $160,244.28,  for  one  year 12,819J>4 

Interest  8%  on  $13,000  for  eight  months 692.00 

Interest  8%  on  $15,000  for  five  months 500.00 

Uncollectable  accounts   1,880.00 

Dividends  8%  on  $172,740  of  stock 13,819.20 

Total   .".  $35,895.74 

Deficit $3,754.96 

Further  increases  in  operators'  wages  since  the  four  months' 
period  will  increase  this  deficit  by  $1,020,  and  the  prospects  are 
that  further  increases  oif  wages  must  be  made. 
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[1]  Much  testimony  was  offered  in  support  of  the  estimate, 
but  it  was  deduced  by  the  Commission  on  cross-examination  of 
applicant's  witnesses  that  85  per  cent  of  the  general  office  ex- 
penses, including  salaries,  supplies,  and  attorneys'  fees  is  being 
charged  against  operating  revenues  as  a  current  expense,  where- 
as it  is  evident  that  the  major  portion  of  these  expenses  has  been 
incurred  on  account  of  additions  to  the  plant. 

Applicant  dates  its  existence  from  November  1,  1916,  when  it 
purchased  and  consolidated  seven  telephone  exchanges  of  an  esti- 
mated value  of  $183,000.  It  has  practically  doubled  its  plant 
since  that  time,  and  the  work  has  required  the  close  attention  of 
the  president  and  vice  president  and  general  manager,  whose 
combined  salaries  of  $11,500  per  annum  represents  the  greater 
part  of  the  overhead  expenses.  The  results  of  charging  so  large 
a  proportion  of  these  expenses  to  current  revenues  would  not 
be  serious  but  for  the  fact  the  company  is  likely  to  expand  for 
several  years  in  the  future  and  the  total  amounts  to  a  considerable 
sum.  We  are  of  the  opinion,  therefore,  that  not  less  than  40 
per  cent  of  the  overhead  expenses  as  now  accounted  for  be 
charged  to  new  construction,  and  that  the  accounts  reflecting 
these  charges  be  corrected  from  the  beginning.  When  this  is 
done  the  company's  surplus  will  show  a  balance  in  place  of  a 
deficit  as  now. 

[2]  It  was  also  shown  that  the  item  of  uncollectable  accounts, 
$1,880,  represents  an  accumulation  of  such  accounts  from  the  be- 
ginning of  the  company,  and  that  the  annual  allowance  for  that 
purpose  need  not  be  in  excess  of  $600.  If  the  balance  now  in 
the  account  represents  a  total  loss  it  will  of  course  diminish  the 
surplus  in  that  amount. 

With  these  additions  and  exceptions  applicant's  estimate  of 
1919  results  is  conservative  and  points  clearly  to  the  necessity 
for  additional  revenue.  The  revenues  estimated  to  accrue  from 
the  increases  in  rates  proposed  amounts  to  $8,645.40  per  annum, 
— all  of  which  will  apparently  be  needed  to  overcome  the  deficit. 

[3]  Complaint  wah  made  to  the  Commission  that  rural  tele- 
phone line  No.  24  connected  with  the  Chadron  exchange  was  in 
very  poor  condition,  and  an  exception  will  be  made  to  the  gen- 
eral rate  increase  in  favor  of  subscribers  connected  with  this 
line  until  the  line  is  placed  in  good  operating  condition. 
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[4]  The  attention  of  the  company  is  again  called  to  its  method 
of  financing  so  large  a  portion  of  the  investment  hy  means  of 
short-time  paper.  This  is  objectionable  for  two  reasons;  name- 
ly, the  higher  interest  rate  that  must  be  paid  on  such  securi- 
ties, and  the  danger  of  financial  embarrassment  in  the  event  the 
company  is  called  upon  to  pay  the  securities  when  due.  It  would 
appear  that  a  long-time  bond  issue  could  be  floated  at  7  per  cent 
per  annum,  and  applicant  is  urged  to  effect  such  an  issue  as 
soon  as  possible. 

The  same  restrictions  as  to  the  payment  of  interest  and  divi- 
dends made  in  the  Commission's  order  on  December  31,  1918, 
will  apply  to  all  of  the  revenues  of  the  company  as  heretofore. 

Consideration  was  given  during  the  hearing  to  the  relation 
of  the  switching  rates  to  the  regular  subscribers'  rates,  and  in 
view  of  the  great  increase  in  the  costs  of-  operation,  it  was  sug- 
gested that  the  switching  rate  of  60  cents  per  month  was  probably 
too  low.  Applicant  was  not  prepared  to  offer  testimony  as  to 
the  exact  cost  of  switching  service,  but  offered  to  do  so  within  a 
reasonable  time.  As  switching  rates  are  for  the  most  part  paid 
annually  in  advance  and  the  rates  for  the  current  year  have  been 
collected,  it  would  be  unwise  to  increase  them  at  this  time.  The 
Commission  will  retain  jurisdiction  of  the  case  for  the  purpose 
of  receiving  this  cost  study,  and  the  applicant  is  requested 
to  furnish  it  on  or  before  December  1,  1919,  in  order  that  higher 
rates  found  reasonable  may  take  effect  on  January  1  following. 


PENNSYLVANIA   PUBLIC   SERVICE   COMMISSION. 

EDWARD  J.  BOYLE 

v. 

WILKES-BARRE  COMPANY. 

[Complaint  Docket  No.  2966.] 

Security  issues  —  Validity  —  Statement  in  advertisement, 

1.  In  advertising  an  issue  of  securities,  it  is  improper  to  state 
that  the  securities  have  been  approved  by  the  Pennsylvania  Commis- 
sion, where  the  statute  merely  requires  the  utility  to  file  the  statutory 
notice  with  the  Commission-,  and  no  such  approval  had  or  could  be 
secured  or  was  required  under  the  statute. 
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Security  issues  —  Certificate  of  notification   —  Advertisements  — 
Variance. 

2.  There  is  not  such  a  variance  between  the  statement  in  an  ad- 
vertisement as  to  securities,  that  the  proceeds  would  be  used  to  increase 
the  capacity  of  the  plant,  and  the  statement  in  the  certificate  of  notifi- 
cation, that  the  issue  was  to  provide  funds  to  pay  accounts  and  bills 
and  for  improvements,  betterments,  additions  and  extensions,  and  the 
acquisition  of  property,  and  for  working  capital  and  other  capital  ex- 
penditures, as  to  invalidate  the  issue. 

[October  14,  1919.] 

Complaint  as  to  false  and  misleading  statements  contained 
in  advertisements  relative  to  the  issuance  of  securities;  dis- 
missed. 

By  the  Commission:  The  respondent  company  by  advertise- 
ments in  several  daily  papers  to  invite  public  attention  to  and 
subscriptions  for  an  issue  of  $300,000  of  its  7  per  cent  stock  set 
forth":  "The  Public  Service  Commission  of  the  state  of  Penn- 
sylvania has  approved  the  issue  of  this  stock.  This  and  the 
fact  that  the  company  is  located  in  our  home  city  makes  the  stock,, 
it  is  believed,  attractive  for  any  person  who  desires  a  sound 
investment  at  a  good  rate  of  interest  and  in  the  same  time  the 
building  up  of  Wilkes-Barre." 

[1}  The  company  also,  by  printed  circulars  sent  through  the 
mails,  advertised  that  "the  Public  Service  Commission  has  au- 
thorized the  issue  and  sale  of  this  stock  at  a  price  not  less  than 
its  par  value,  $50  per  share."  These  matters  were  complained 
of  to  the  Commission,  and  in  answer  thereto,  the  respondent 
admitted  these  allegations  of  the  complaint,  but  set  forth  that  it 
bad  inadvertently  used,  without  consulting  counsel,  the  same 
language  that  had  been  used  in  advertisments  in  New  York  and 
appropriate  under  the  Public  Service  Company  Law  of  that 
state ;  that  upon  respondent's  attention  being  called  to  it,  it  had, 
by  equally  extensive  advertisements,  copies  of  which  were  sub- 
mitted to  the  Commission,  promptly  corrected  the  error.  In 
that  respect  it  has  done  (as  counsel  for  complainant  stated  at 
the  argument)  all  that  could  be  properly  expected  to  correct  the 
error.  The  Public  Service  Company  Law  of  Pennsylvania  re- 
quires public  service  companies  purposing  to  issue  stock**  or 
bonds,  on  or  before  their  issuance,  to  notify,  by  what  has  been 
designated  a  certificate  of  notification,  the  Commission  of  their 
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character,  the  amount  proposed  to  be  issued,  the  purpose,  etc., 
but  it  does  not  require  Commission  approval  in  order  to  their 
validity.  The  error  in  this  case  was  in  advertising  that  they 
had  been  so  approved  when  as  a  matter  of  fact  no  such  approval 
had  or  could  be  secured  or  was  required  under  the  law.  The 
act  referred  to  is  satisfied  when  public  service  companies  file  the 
statutory  notice  with  the  Commission.  There  being  no  necessity 
for  securing  Commission  approval,  it  of  course  was  not  proper 
to  state  that  approval,  which  carried  with  it  the  inference  of 
Commission  investigation,  had  been  had,  and  the  respondent's 
conduct  calls  for  condemnation.  The  complaint  to  this  extent  is 
sustained,  but,  under  the  circumstances,  without  order. 

[2]  At  the  time  of  the  hearing,  an  amendment  to  the  com- 
plaint was  filed,  in  which  it  was  stated  that  the  advertisements 
referred  to  set  forth  that  "the  proceeds  of  the  sale  of  stock  now 
offered  will  be  used  to  increase  the  capacity  of  the  gas,  electric, 
and  steam  heat  plant,"  whereas  the  certificate  of  notification  filed 
with  the  Commission  on  February  11,  1918,  was  to  provide  "for 
the  purpose  of  providing  funds  to  pay  accounts  and  bills  pay- 
able representing  capital  items  and  for  improvements,  better- 
ments, additions,  and  extensions,  and  the  acquisition  of  the 
property,  and  for  working  capital  and  other  capital  expendi- 
tures/' and  by  this  amendment  it  was  further  complained  that  a 
certificate  of  notification  was  filed  February  11,  1918,  and  the 
entire  issue  was  advertised  for  sale  in  August,  1919. 

We  are  not  prepared  to  say  that  there  is  a  variance  between 
the  language  contained  in  the  certificate  of  notification  and 
that  used  in  the  advertisements,  nor  that,  even  if  there  were, 
it  would  be  of  such  a  nature  as  would  come  within  the  adminis- 
trative province  of  this  Commission.  This  we  believe  to  be  a 
compliance  with  the  law,  insofar  as  the  validity  of  the  issue  is 
involved,  and  the  matters  presented  by  the  amended  complaint 
are  therefore 
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WEST  CHESTEB  BOAED^  tffc^DE 
PHILADELPHIA  SUBUEBAN  GAS  &  ELECTEIC'CO.MPANY. 

[Complaint  Docket  Noa.  1717,  2253.]  *  •-?«.'.' 

Discrimination  —  Bates  —  Large  consumers. 

1.  It  is  the  uniform  practice  to  furnish  electric  current  to  large 
industrial  consumers  at  a  reduced  rate  on  account  of  less  cost  of  pro- 
duction and  distribution,  the  price  decreasing  in  proportion  as  the 
amount  increases,  with  a  reasonable  ready-to-serve  or  minimum  charge 
applied. 

Return  —  Reasonableness  —  War  emergency. 

2.  While  a  utility  should  not  be  permitted  to  pass  along  to  its 
patrons  all  the  burdens  imposed  by  the  war  conditions,  it  must  main- 
tain its  plant  in  an  efficient  manner,  and,  to  a  reasonable  extent,  may 
ask  that  it  be  reimbursed  for  its  increasing  operating  costs. 

[October  14,  1919.] 

Complaint  against  schedules  carrying  increased  electric  Ates ; 
complaint  dismissed. 

By  the  Commission:  The  western  division  of  the  Phila- 
delphia Suburban  Gas  &  Electric  Company,  the  respondent,  is 
composed  of  three  districts,  viz.,  Pottstown  district,  Phoenixville 
district)  and  West  Chester  district  Respondent  has  a  steam 
power  plant  at  Pottstown,  also  at  Phoenixville  and  at  West  Ches- 
ter, together  with  a  water  power  plant  at  Cromby,  on  the  Schuyl- 
kill river.  It  has  also  recently  constructed  a  large  steam  power 
plant  at  Cromby.  It  furnishes  steam  for  heat  at  West  Chester, 
using  exhaust  steam  for  that  purpose.  The  three  districts  are 
connected  with  transmission  lines,  and  during  the  winter  season 
when  steam  is  used  for  heating  in  West  Chester  the  surplus  cur- 
rent generated  is  sent  to  the  other  districts,  and  during  the  sum- 
mer season  current  generated  in  the  other  districts  is  sent  to  West 
Chester. 

On  April  6, 1915,  respondent  filed  a  uniform  schedule  of  rates 
in  each  of  the  three  districts  for  light  and  power,  and  on  July  2, 
1917,  effective  August  1,  1917,  it  filed  a  further  schedule  cover- 
ing the  three  districts,  in  which  an  increase  was  made  in  its  rates, 
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claiming  that  it  was  necessary  tQ:make  such  increase  on  account 
of  increased  cost  of  operation. 

To  this  schedule,  ijis  West  Chester  Board  of  Trade  on  Sep- 
tember  27,  191  Z/-fifed  its  complaint  alleging  that  said  rates  were 
excessive,  ittifeasbnable,  and  discriminatory,  and  asked  that  in  the 
determination  of  its  complaint  so  much  of  respondent's  plant  as 
.was  located  in  the  West  Chester  district  should  be  segregated, 
contending  that  on  account  of  the  furnishing  of  heat  through  ex- 
haust steam  the  respondent  was  manufacturing  its  current  for 
both  light  and  power  much  cheaper  in  the  West  Chester  district 
than  in  its  other  two  districts. 

An  investigation  made  by  the  Commission  shows  that  such 
segregation  could  not  be  made. 

With  this  complaint  pending,  respondent  on  July  2, 1918,  filed 
another  schedule  of  rates  covering  its  three  .districts,  effective 
August  1, 1918,  making  further  increases  in  its  rates,  contending 
that  it  was  necessary  so  to  do  in  order  to  meet  the  rapidly  advanc- 
ing cost  of  operation.  To  this  complaint  the  West  Chester  Board 
of  Trade  again,  on  July  24,  1918,  filed  another  complaint;  all 
the  material  allegations  in  the  two  complaints  were  denied  by 
respondent,  and  the  two  complaints  were  combined  and  will  be 
disposed  of  together. 

[1,  2]  A  large  amount  of  testimony  was  taken,  briefs  filed, 
and  oral  argument  had.  Upon  a  careful  consideration  of  all  the 
evidence  in  this  case  the  Commission  has  reached  the  conclusion 
that  the  rates  of  respondent  complained  of  are  not  excessive  or 
unreasonable,  and  that  the  complaints  as  made  must  be  dismissed. 
The  three  districts,  as  stated,  are  operated  as  one  division,  and 
while  it  is  true  that  large  industrial  plants  in  the  Pottstown  and 
Phoenixville  divisions  are  furnished  current  at  a  lower  rate  than 
is  furnished  in  the  West  Chester  division,  in  which  the  amount 
of  current  used  for  industrial  purposes  is  very  limited,  the  facts 
disclosed  by  the  evidence  do  not  justify  the  Commission  in  hold- 
ing that  there  is  any  unjust  discrimination  by  reason  of  respond- 
ent's making  a  difference  in  the  cost  of  current  to  large  industrial 
consumers.  It  is  the  uniform  practice,  so  far  as  the  Commission 
is  able  to  determine,  that  large  industrial  consumers  are  fur- 
nished current  at  a  reduced  rate  on  account  of  less  cost  of  produc- 
tion and  distribution,  the  price  decreasing  in  proportion  as  the 
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amount  increases,  with  a  reasonable  stand-ready-to-serve  or  mini- 
mum charge  applied.  The  fact  of  the  great  increase  in  cost  of 
operation  of  a  utility  like  respondent's  is  common  knowledge,  and 
the  extent  thereof,  as  shown  by  the  evidence,  justifies  the  promul- 
gation of  the  rates  complained  of.  While  a  utility  should  not  be 
permitted  to  pass  along  to  its  patrons  all  the  burdens  imposed 
by  the  war  condition,  it  must,  however,  maintain  its  plant  in  an 
-efficient  manner,  and  to  a  reasonable  extent  may  ask  that  it  be 
reimbursed  for  its  increased  operating  cost,  and  the  extent  to 
which  it  has  so  done  in  this  case  does  not  convince  the  Commis- 
sion that  the  rates  it  is  now  collecting  are  excessive  or  unreason- 
able.   The  complaints  will,  therefore,  be  dismissed. 


WISCONSIN  RAILROAD  COMMISSION. 

ST.  CBOIX  FAEMEES  MUTUAL  TELEPHONE  COMPANY. 

v. 
C.  B.  GATTEN  et  al. 

[U-1564.] 

Monopoly   and  competition  —  Occupied  territory  —   Character   of 
existing  service. 

Extensions  connecting  certain  telephone  subscribers  in  occupied 
territory  with  the  lines  of  another  company  will  not  be  disapproved, 
although  no  certificate  of  convenience  was  procured  from  the  Commis- 
sion, where  it  was  clearly  apparent  that  the  existing  company  could 
not  have  continued  service  to  the  parties  in  question  for  any  length 
of  time. 

[September  30,  1919.] 

Complaint  alleging  the  construction  of  a  local  telephone  line 
in  occupied  territory  without  serving  notice  in  writing  on  the 
complaining  company;  dismissed. 

By  the  Commission:  Informal  complaint  was  filed  by  the 
St.  Croix  Farmers  Mutual  Telephone  Company  to  the  effect  that 
C  E.  Gatten  and  other  parties  recently  built  and  placed  in  opera- 
tion a  local  telephone  line  in  the  towns  of  Blaine  and  Swiss,  Bur- 
nett county,  without  serving  notice  in  writing  on  the  complaining 
company,  as  required  by  chapter  610  of  the  Laws  of  1913,    Fol- 
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lowing  the  usual  practice  in  such  cases,  the  Commission  conducted 
an  investigation  in  order  to  determine  whether  or  not  the  exten- 
sion would  have  been  authorized  if  the  proper  procedure  had  been 
followed. 

Hearing  was  held  at  Danbury  and  the  situation  thoroughly 
investigated.  It  appears  that  four  parties  desiring  service  from 
the  Blaine  &  Markville  Telephone  Company,  operating  from  the 
village  of  Markville,  built  stub  lines  at  their  own  expense  to  con- 
nect with  a  circuit  of  that  company.  Some  of  the  four  were  for- 
merly subscribers  of  the  St.  Croix  Farmers  Mutual  Telephone 
Company,  with  exchange  facilities  at  Weblake.  Apparently  that 
part  of  the  St.  Croix  Company's  line  was  built  at  the  expense  of 
the  subscribers  who  were  also  stockholders,  the  company  doing 
business  on  a  mutual  plan.  Originally  there  were  some  eighty- 
six  shareholders,  but  at  present  only  about  fifteen  are  receiving 
service,  and  in  order  to  maintain  such  service  it  is  necessary  to 
keep  up  about  seventy  miles  of  line,  some  of  which  is  now  so  bad- 
ly out  of  repair  as  to  be  unserviceable.  It  at  once  becomes  ap- 
parent that  if  the  cost  of  service  is  to  be  charged  to  those  whc 
receive  it,  the  company  is  in  a  hopeless  condition.  It  also  ap- 
pears that  there  is  no  available  means  of  raising  funds  with' 
which  to  rehabilitate  the  service,  even  if  it  could  be  given  on  any 
terms  that  would  not  be  prohibitive. 

There  being  no  remote  possibility  that  the  St.  Croix  Company 
could  have  continued  service  to  the  four  parties  for  any  length  of 
time  in  any  event,  it  follows  that,  had  the  proceedings  taken  the 
usual  and  legal  course,  the  Commission  would  have  been  unable 
to  find  that  public  convenience  and  necessity  did  not  require  the 
extension  to  be  made,  and  the  same  would  therefore  have  been 
allowed.  While  we  cannot  approve  the  construction  of  exten- 
sions, either  by  telephone  organizations  or  by  individuals,  in  dis- 
regard of  the  statute,  the  facts  show  that  the  needs  of  the  parties 
can  only  be  served  by  allowing  the  new  line  to  remain  in  service. 

It  is  therefore  ordered. that  this  proceeding  be  and  the  same 
hereby  is  dismissed. 

Dated  at  Madison,  Wisconsin,  this  30th  day  of  September, 
1919. 

Railroad  Commission  of  Wisconsin,  Carl  D.  Jackson  and 
Henry  R.  Trumbower  Commissioners. 
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WISCONSIN  RATLROAD  COMMISSION. 

BE  COLEMAN-POUND  LIGHT  &  POWER  COMPANY. 

[U-15G3.1 

Discrimination  —  Bates  —  Large  consumer. 

An  electric  utility  is  justified  in  offering  a  low  rate  to  secure  a 
large  customer,  which  could  not  be  obtained  otherwise,  provided  such 
rate  is  sufficiently  high  to  pay  the  output  costs  of  the  service,  and  a 
part  of  the  fixed  costs,  as  this  will  reduce  the  amount  of  fixed  costs 
to  be  paid  by  the  other  consumers. 

[September  29,  1919.] 

Investigation  on  the  motion  of  the  Commission  as  to  the  rates 
and  practices  of  the  Coleman-Pound  Light  &  Power  Company; 
rates  for  large  consumer  fixed. 

By  the  Commission :  Pursuant  to  complaint  filed  by  certain 
stockholders  of  the  Coleman-Pound  Light  &  Power  Company, 
April  22,  1919,  the  Commission  on  its  own  motion  has  investi- 
gated the  rates  and  practices  of  the  utility. 

Hearing  was  held  June  18,  1919,  at  Green  Bay.  The  appear- 
ances entered  were :  Kittell,  Jaseph  &  Bedfield,  by  J.  A.  Kittell, 
on  behalf  of  the  Coleman-Pound  Light  &  Power  Company;  Mar- 
tin, Martin,  &  Martin,  by  John  Martin,  and  Miller  &  Miller,  by 
Edward  Miller,  on  behalf  of  the  complainants. 

The  legal  rates  of  the  utility  *as  filed  with  the  Commission  are 
as  follows : 

Commercial  Lighting: 
Minimum  charge  per  month,  $1 

First    20  kw.  hr.  per  month, •  12  cents  per  kw.  hr. 

Next    30  kw.  hr.  per  month, 11  cents  per  kw.  hr. 

Next    50  kw.  hr.  per  month, 10  cents  per  kw.  hr. 

Next  100  kw.  hr.  per  month,  . .  • S  cents  per  kw.  hr. 

Over  200  kw.  hr.  per  month,  6  cents  per  kw.  hr. 

Commercial  Power: 

Minimum  charge  per  month — $1  per  h.  p.  for  the  first  2  h.  p.  and  501  for 
each  additional  h.  p. 

First     50  .kw.  hr.  per  month, 6       cents  per  kw.  hr. 

Next     50  kw.  hr.  per  month, 5.5    cents  per  kw.  hr. 

Next  400  kw.  hr.  per  month, 5       cents  per  kw.  hr. 

Next  500  kw.  hr.  per  month, 4.5    cents  per  kw.  hr. 

Next  500  kw.  hr.  per  month,  4       cents  per  kw.  hr. 

Next  500  kw.  hr.  per  month,  3.75  cents  per  kw.  hr. 

Next  500  kw.  hr.  per  month,  3.5    cents  per  kw.  hr. 

Discount  of  5%  on  bills  paid  by  the  10th  of  the  month. 
Power  Rate  for  consumers  having  installations  of  20  h.  p.  or  more:— 

Minimum  charge,  501  per  month  per  h.  p.  of  connected  load. 

Energy  charge,  24  per  kw.  hr. 
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Street  Lighting? 

200  watt  a.  c.  multiple  tungsten  lamps $24  per  lamp  year 

300  watt  a.  c  multiple  tungsten  lamps 36  per  lamp  year 

600  watt  a.  c.  multiple  tungsten  lamps 60  per  lamp  year 

Burning  period:     Every  night— dusk  to  1  A.  H. 

The  specific  rate  around  which  this  investigation  has  centered 
is  that  for  consumers  having  installations  of  20  h.p.  or  more. 
At  the  present  time  this  rate  applies  only  to  one  consumer  oper- 
ating a  gristmill  at  Pound. 

Examination  of  the  Commission's  rate  files  shows  that  on  Au- 
gust 20,  1918,  an  inquiry  was  received  from  attorneys  for  the 
utility,  asking  whether  a  special  rate  for  power  supplied  Mr. 
Koenig  at  Pound  which  had  been  applied  for  some  time  past  had 
been  approved  by  the  Commission.  As  this  rate  was  not  on  file, 
the  Commission  asked  that  a  copy  be  forwarded.  September  28, 
1918,  a  further  request  was  made  by  the  attorneys  for  a  copy  of 
the  agreement  containing  the  special  rate  referred  to.  On  De- 
cember 5,  1918,  a  request  was  made  of  the  company  for  a  copy 
of  any  contract  for  special  service  which  had  been  entered  into 
with  Mr.  Koenig.  On  December  9,  1918,  the  utility  wrote  that 
no  contract  existed  but  that  a  rate  of  2  cents  per  kilowatt  hour 
had  been  applied  to  energy  used  in  Mr.  Koenig's  mill  since  the 
utility  began  operation.  Under  date  of  December  11,  1918,  the 
Commission  wrote  the  utility  that  it  should  file  the  2-cent  rate  as 
applicable  to  all  customers  of  similar  type  taking  service  under 
similar  circumstances,  in  order  1jiat  no  discrimination  might  re- 
sult from  the  application  of  such  a  rate.  In  compliance  with 
the  above  the  utility  filed,  June  13,  1919,  the  power  rate  appli- 
cable to  installations  of  20  h.p.  or  over  previously  noted. 

The  question  arises:  Have  the  other  consumers  of  the  Cole- 
man-Pound  Light  &  Power  Company  been  placed  at  any  dis- 
advantage by  reason  of  this  power  rate  which  was  unlawfully  ap- 
plied for  practically  four  and  one-half  years  ?  Inasmuch  as  no 
complaint  has  been  made  by  the  general  consumers  regarding 
the  commercial  lighting  and  power  rates,  it  is  apparent  that  the 
rates  were  not  considered  excessive.  An  examination  of  the  in- 
come accounts  of  the  utility  as  filed  with  the  Commission  for  the 
five  years  ended  June  30,  1919,  shows  that  with  the  special 
power  rate  in  effect  the  utility  has  averaged  7.35  per  cent  return 
on  its  book  value.    Excluding  the  year  1915,  or  the  first  operat- 
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ing  period  during  which  it  appears  to  the  Commission  items  were 
charged  to  operation  which  should  have  been  charged  to  construc- 
tion, it  is  noted  that  the  utility  earned  on  an  average  10  per  cent 
of  its  book  value  each  year. 

It  is  contended  by  certain  officials  of  the  utility  that  increasing 
the  rate  to  the  mill  will  result  in  the  loss  of  this  consumer.  Dur- 
ing the  year  ended  June  30,  1919,  the  utility  purchased  98,500 
kilowatt  hours  at  a  net  cost  of  $1,341.33.  The  mill  used  45,270 
kw.  hr.  Excluding  this  amount,  the  consumption  of  all  other 
consumers  will  not  exceed  the  annual  minimum  of  $1,200  pro- 
vided for  in  the  contract  between  the  utility  and  the  Wisconsin 
Public  Service  Company.  For  this  reason  it  is  held  that  the  loss 
of  the  gristmill  business  will  result  in  burdening  the  other  con- 
sumers with  that  portion  of  this  energy  cost  now  carried  by  the 
mill. 

The  Commission  has  authorized  in  a  number  of  cases,  "addi- 
tional business  basis"  rates  as  a  means  of  securing  business  which 
would  otherwise  be  lost  to  the  utility.  An  electric  utility  when 
once  constructed  and  put  in  operation  has  a  comparatively  large 
proportion  of  its  expenses  which  are  more  or  less  fixed.  That 
is,  these  expenses  are  independent  of  the  output  or  its  variations 
and  depend  largely  upon  the  capacity  of  the  plant  or  the  invest- 
ment represented  therein.  If,  then,  with  an  existing  investment 
or  outlay,  additional  large  consumers  can  be  served  who  will  bear 
their  full  share  of  the  output  costs  and  at  the  same  time  bear  a 
part,  at  least,  of  the  fixed  costs,  it  will  be  readily  seen  that  the 
remaining  fixed  expenses  which  must  be  borne  by  the  other  con- 
sumers will  be  lessened.  The  "additional  business  basis"  rate 
which  combines  the  output  and  a  part  of  the  fixed  costs  cannot 
be  considered  unreasonably  discriminatory  because  the  other  con- 
sumers are  not  only  no  worse  off  than  if  such  business  were  not 
secured,  but  the  increased  output  will  help  to  decrease  unit  costs, 
benefiting  all  consumers. 

Investigation  shows  that  the  utility  has  been  helped,  due  to 
the  fact  that  it  had  a  single  customer  whose  consumption  was 
large  enough  to  bring  the  cost  of  energy  purchased  by  the  utility 
up  to  a  slightly  above  the  annual  minimum  which  the  utility  must 
pay,  while  the  general  commercial  and  power  business  is  being 
developed.    It  is  profitable  to  retain  customers  of  this  character 
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on  an  "additional  business  basis"  rate  until  tbe  utility  is  able  to 
reach  the  minimum  consumption  under  the  contract  even  though 
such  consumers  discontinue  service.  Until  the  business  is  de- 
veloped the  loss  of  the  mill  load,  using  the  expenses  for  the  year 
ended  June  30,  1919,  as  adjusted  by  the  Commission,  would  in- 
crease the  cost  of  electric  current  purchased  on  the  basis  of  energy 
sold,  from  1.58  cents  to  3.02  cents  per  kilowatt  hour.  Total  ex- 
penses, including  taxes,  depreciation,  and  interest,  would  be  in- 
creased per  kilowatt  hour  sold  from  5.11  cents  to  10.52  cents. 
On  an  "additional  business  basis"  the  mill  should  bear  the  cost 
of  current  purchased,  commercial  expense,  general  expense,  and  a 
part  at  least  of  taxes  and  depreciation,  or  a  total  of  2.505  cents. 

The  fact  that  the  utility  has  earned  a  fair  return  upon  its 
reported  value  during  the  past  four  years  with  a  low  rate  to  the 
mill  would  indicate  that,  with  the  rate  applicable  thereto  in- 
creased, the  rates  to  other  consumers  might  be  equitably  lowered. 
If  operating  conditions  were  normal  at  this  time,  some,  adjust- 
ment would  appear  advisable  in  the  rates  for  commercial  service. 
In  our  opinion,  however,  in  view  of  the  uncertainty  regarding 
further  increases  in  the  cost  of  electrical  energy  to  the  producing 
company,  we  do  not  believe  we  are  justified  in  reducing  the  rates 
in  the  commercial  schedule. 

It  is  therefore  ordered  that  the  Coleman-Pound  Light  k  Power 
Company  discontinue  the  power  rate  applicable  to  consumers 
having  installations  of  20  h.p.  or  over  and  substitute  therefor  the 
following  schedule:  Minimum  charge,  50  cts.  per  month  per 
h.p.  of  connected  load.    Energy  charge,  2J  cts.  per  kw.  hr. 

Dated  at  Madison,  Wisconsin,  this  29th  day  of  September, 
1919. 

Railroad  Commission  of  Wisconsin,  John  S.  Allen  and  Henry 
B.  Trumbower  Commissioners. 
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MINNESOTA  SUPREME  COURT. 

NATIONAL  ELEVATOR  COMPANY 

v. 
CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY. 

[No.  21,240.] 
(—  Minn.  _ t  173  N.  W.  418.) 

Sates  —  Filed  schedules  —  First  instance  tariff. 

1.  A  schedule  of  rate*  published  and  filed  by  a  railroad  company, 
providing  for  the  absorption  by  the  company  of  the  switching  charges 
of  connecting  carriers  at  the  destination  of  shipments,  where,  under  its 
schedules  of  rates  theretofore  published  and  filed,  the  shipper  was 
required  to  pay  such  charges,  is  a  change  in  an  existing  tariff,  and  not 
a  "first  instance  tariff,"  within  the  meaning  of  chapter  176,  Gen.  Laws 
1906  (Gen.  Stat.  1913,  §§  4290-4297). 

Bates  —  Power  of  Commission  —  Reduction  in  rates. 

2.  A  change  in  the  tariffs  of  a  railroad  company,  voluntarily  made, 
reducing  rates  to  all  shippers  on  all  commodities,  at  all  stations  in 
this  state,  becomes  effective  without  obtaining  the  consent  of  the  Rail- 
road and  Warehouse  Commission  in  the  manner  provided  by  chapter 
176,  Gen.  Laws  1905   (Gen.  Stat.  1913,  §§  4290-4297). 

Rates  —  Power  of  Commission  —  Restoration  of  old  rate. 

3.  After  such  a  change  has  been  made,  the  original  rate  cannot 
be  restored  without  the  consent  of  the  Commission  after  a  hearing 
upon  notice,  a  finding  that  the  reinstatement  of  such  rate  will  be  a 
fair  and  reasonable  change  in  rates,  and  an  order  or  other  action  on 
the  part  of  the  Commission  sanctioning  the  change. 

[June  27,  1919.] 

Headnotes  by  the  Cotrcrr. 

• 

Appeal  by  the  defendant  from  a  judgment  for  the  plaintiff 
in  an  action  brought  to  recover  switching  charges  paid  by  the 
plaintiff;  judgment  affirmed. 

Appearances :  F.  W.  Root,  of  Minneapolis,  and  Nelson  J,  Wil- 
cox and  J.  N.  Davis,  both  of  Chicago,  Illinois,  for  appellant ;  Lan- 
caster, Simpson  &  Purdy,  Harold  G.  Simpson,  and  Frank  J. 
Morley,  ail  of  Minneapolis,  for  respondent. 

Lees,  C.  This  action  was  brought  to  recover  switching  charge* 
paid  by  plaintiff  on  three  carloads  of  wheat  which  it  shipped 
over  defendant's  line  of  railroad  from  Wheaton  in  this  state  to 
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Minneapolis.    A  recovery  was  allowed  after  a  trial  by  the  court 
without  a  jury  and  this  appeal  was  taken  from  the  judgment. 

The  court  found  that  plaintiff  had  an  elevator  at  Wheaton, 
from  which  it  shipped  grain  to  Minneapolis  and  other  terminal 
markets.  Defendant  is  the  only  railroad  company  having  a  line 
at  Wheaton.  Prior  to  April  14,  1905,  it  had  published  and  filed 
with  the  Railroad  and  Warehouse  Commission  of  this  state  a 
tariff  applicable  to  shipments  of  grain  from  Wheaton  to  Min- 
neapolis, which  contained  no  provision  relative  to  the  switching 
charges  of  its  connecting  carriers  at  Minneapolis. 

v  On  September  19,  1906,  it  published  and  filed  with  the  com- 
mission a  tariff  which  provided  in  effect  that  switching  charges 
on  carload  shipments  from  competitive  points  were  included  i» 
the  rates  on  such  shipments,  or  "absorbed." 

On  November  15,  1906,  it  published  and  filed  another  tariff 
providing  for  the  absorption  of  such  charges  on  carload  shipments 
from  all  points  in  the  state,  whether  competitive  or  noncompeti- 
tive, if  its  minimum  net  earnings  were  $15  per  car. 

Thereafter  and  prior  to  January  21,  1907,  and  effective  on 
and  after  that  date,  it  published  and  filed  a  tariff  naming  the 
rates  on  intrastate  shipments  of  grain,  and  providing  that  freight 
transported  thereunder  should  be  subject  to  the  printed  regula- 
tions relative  to  switching  charges  and  the  absorption  thereof. 

On  January  28,  1907,  it  published  and  filed  a  tariff  contain- 
ing the  following  provision :  "Rates  named  herein  and  in  tariff 
as  amended  on  grain  to  Minneapolis,  Minnesota,  do  not  include 
connecting  line  switching  charges  when  shipments  are  for  deliv- 
ery, on  connecting  lines." 

On  November  5,  1907,  it  published  and  filed  a  supplement  to 
its  tariffs,  reading  as  follows :  "Unless  otherwise  provided,  rates 
named  in  tariff  do  not  include  connecting  line  switching  charges 
when  for  cleaning  houses,  elevators  or  mills  located  on  connect- 
ing lines  at  Minneapolis,  Minnesota." 

On  April  14,  1905,  chapter  176,  Gen.  Laws  1905  (Gen.  Stat. 
1913,  §§  4290,  4292,  4294),  became  effective.  The  portions 
thereof  which  concern  this  case  read  as  follows: 

"Section  1.  All  common  carriers  subject  to  the  laws  of  this 
state  shall  have  the  right,  in  the  first  instance  to  prescribe  and 
publish,  as  required  by  law,  all  classifications  and  tariffs,  rates 
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and  charges,  together  with  rules  governing  the  same.  .  .  . 
This  act  shall  include  all  terminal  and  switching  charges.  There 
shall  be  but  one  classification,  which  shall  be  uniform  on  all  the 
railroads  in  this  state,  and  shall  govern  in  all  state  commerce." 

"Sec.  3.  The  schedule  of  rates  and  charges  for  the  transporta- 
tion of  freight  and  cars,  together  with  the  classification  of  such 
freights,  minimum  weights  and  rules  now  in  effect,  and  all  rates, 
charges  and  classifications  published  by  any  common  carrier  after 
the  passage  of  this  act  shall  be  deemed  just  and  reasonable  and 
shall  not  be  changed  except  upon  the  order  of  or  by  the  written 
consent  of  the  Railroad  and  Warehouse  Commission." 

"Sec.  5.  Any  common  carrier  desiring  to  change  or  discon- 
tinue any  published  rate,  charge  ...  or  rule  governing  the 
same  to  which  it  is  a  party,  shall  make  application  to  the  Com- 
mission in  writing,  stating  the  changes  .  .  .  desired,  giving 
the  reasons  for  such  change.  Upon  receiving  such  application, 
the  Commission  shall  fix  a  time  and  place  for  hearing,  and  give 
such  notice  to  interested  parties  as  it  shall  deem  proper  and  rea- 
sonable, and  after  hearing  all  the  evidence  offered,  if  the  Commis- 
sion find  that  it  is  reasonable,  fair  and  just  to  both  shippers  and 
carriers  that  the  change  should  be  allowed  as  asked,  for,  it  shall 
grant  the  application ;  otherwise,  it  shall  deny  the  same." 

After  the  passage  of  this  act,  it  was  the  practice  of  the  Com- 
mission, when  a  new  tariff  was  filed,  to  cause  it  to  be  checked 
ever  by  clerks  in  its  office.  If  no  change  in  existing  rates  or  rules 
was  contained  therein,  it  would  send  the  carrier  a  written  ac- 
knowledgment of  the  receipt  of  the  tariff.  If  changes  were  dis- 
covered, the  receipt  was  withheld  and  the  carrier  notified  that 
they  were  not  approved  and  required  to  make  application  in  writ- 
ing for  leave  to  make  them.  At  times  clerks  checking  up  a  tariff 
would  fail  to  discover  changes  in  it  and  would  file  and  receipt 
for  it  without  calling  the  attention  of  the  Commission  to  the 
change. 

Each  of  the  tariffs  to  which  reference  has  been  made  were 
stamped  "Filed,"  with  the  date  of  filing,  and  receipt  thereof  was 
acknowledged.  The  Commission  never  approved  of  any  of  the 
changes  set  forth  in  these  tariffs  and  no  application  in  writing 
was  ever  made  for  leave  to  make  them.  There  was  no  hearing 
upon  and  no  order  authorizing  the  proposed  changes. 
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The  shipments  involved  here  were  made  during  the  year  1912, 
and  defendant's  net  earnings  thereon  exceeded  $20  per  car.  Each 
<sar  was  delivered  by  defendant  to  a  connecting  carrier  at  "Min- 
neapolis. Such  carrier  switched  one  car  to  a  flourmill  and  one  to 
a  grain  elevator,  where  each  was  unloaded.  The  third  car  was 
switched  to  an  elevator  and  the  wheat  disposed  of  in  some  man- 
ner not  disclosed  by  the  evidence.  These  three  shipments  were 
selected  as  typical  of  the  manner  in  which  grain  shipped  to  Min- 
neapolis is  usually  handled.  In  each  case  the  switching  charges 
of  the  connecting  carrier  were  added  by  defendant  to  its  charges 
for  the  line  haul  from  Wheaton  to  Minneapolis  and  collected  from 
plaintiff. 

The  sole  question  is  whether  defendant  was  bound  to  absorb 
these  charges. 

[1]  1.  Before  the  Act  of  1905  became  effective,  the  statute 
provided  that  there  should  be  but  one  terminal  charge  for  switch- 
ing a  car  within  the  limits  of  any  municipality  and  that  if  the 
car  must  pass  over  the  tracks  of  more  than  one  railroad  therein, 
the  company  first  switching  it  should  receive  the  entire  charg6 
for  that  service  and  make  an  equitable  division  thereof  with  the 
other  company.  It  required  carriers  to  print  schedules  of  rates 
for  public  inspection,  setting  forth  separately  the  terminal 
charges  and  any  regulations  that  would  change  their  aggregate 
rates  and  charges.  They  were  required  to  file  copies  of  the  sched- 
ules with  the  Commission  and  to  notify  it  of  all  proposed  changes 
therein.  Minn.  Rev.  Laws  §§  2012-2014,  and  2016.  In  com- 
pliance with  the  statute,  defendant  had  filed  its  schedules  of  rates. 
They  contained  no  provision  for  the  absorption  of  switching 
charges.  By  the  first  tariff  filed  after  the  Act  of  1905  took  effect, 
it  reduced  its  rates  by  discontinuing  switching  charges  on  ship- 
ments from  competitive  points;  and,  by  the  second,  by  discon- 
tinuing such  charges  on  shipments  from  noncompetitive  points, 
if  its  net  earnings  on  a  car  were  $15. 

Defendant  argues  that  these  were  changes  in  its  rates  under 
its  schedule  filed  with  the  Commission  prior  to  1905.  Plaintiff 
asserts  that  they  were  "first  instance"  rates,  within  the  meaning 
of  §  1  of  the  Act  of  1905,  and  might  be  put  into  effect  without 
the  consent  of  the  Commission.  We  are  of  the  opinion  that  plain- 
tiff's position  is  untenable  and  that  the  new  tariffs  did  bring  about 
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a  change  in  rates.  But  the  change  was  voluntarily  made  and  re- 
duced the  rates  to  all  shippers  on  all  commodities  at  all  railroad 
stations  in  the  state.  That  such  a  change  may  be  made  without 
the  consent  of  the  Commission  was  taken  for  granted  when  Steen- 
erson  v.  Great  Northern  K.  Co.  60  Minn.  461,  62  K  W.  826, 
was  decided.  We  quote  from  the  opinion  in  that  case.  Re- 
ferring to  the  statute  under  consideration  there,  it  was  said : 

"We  are  of  the  opinion  that  the  'no  higher,  no  lower/  feature 
of  the  subdivision  [of  the  statute]  is  capable  of  but  one  construc- 
tion. It  was  not  the  intention  of  the  legislature  to  prohibit  car- 
riers from  making  reductions  in  tariffs  at  will,  providing  such 
reductions  were  uniform — what  are  frequently  called  ^horizontal 
reductions.'  This  provision  was  designed,  evidently,  to  thwart 
every  attempt  to  evade  the  law  or  an  order  made  under  it  by  the 
raising  of  rates  •  •  .  changing  of  classifications  at  some  sta- 
tions .  .  .  or  to  the  detriment  of  some  persons.  •  •  . 
The  result  of  such  raising  or  lowering  would  be  to  unjustly  dis- 
criminate as  between  persons  and  places,  and  this  the  statute  will 
not  tolerate." 

By  the  act  under  consideration  in  the  Steenerson  Case,  it  was 
made  unlawful  for  a  carrier  to  maintain  a  higher  or  a  lower  rate 
than  that  fixed  by  the  Commission,  unless  a  court  had  decreed 
otherwise,  while  by  the  Act  of  1905  changes  in  rates  were  pro- 
hibited unless  the  consent  of  the  Commission  was  obtained.  We 
attach  no  importance  to  the  difference  in  the  phraseology  of  the 
two  acts.  To  prohibit  the  raising  or  lowering  of  a  rate  is  equiva- 
lent to  prohibiting  a  change  of  rates.  Defendant  contends  that 
the  portion  of  the  opinion  we  have  quoted  was  purely  obiter  and 
that,  as  a  statement  of  the  law,  it  is  fundamentally  unsound.  We 
do  not  so  regard  it 

[2]  Legislation  affecting  rates  charged  by  common  carriers 
has  two  principal  ends  in  view — the  first,  to  prevent  the  carrier 
from  charging  excessive  rates ;  the  second,  to  prevent  discrimina- 
tory rates  as  between  different  shippers,  different  localities,  and 
different  commodities.  That  these  were  the  ends  sought  to  be 
accomplished  by  the  Act  of  1905  becomes  apparent  when  it  is 
read  as  a  whole  and  the  conditions  which  then  existed  quite  gen- 
erally are  taken  into  account.  On  no  possible  hypothesis  can  it  be 
said  that  a  general  horizontal  reduction  of  rates  on  all  commodi- 
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ties  may  be  detrimental  to  the  public  and  ought  not  to  be  made 
without  the  consent  of  the  Commission  as  the  representative  of 
the  public.  Such  a  reduction  was  accomplished  by  the  publica- 
tion and  filing  of  the  two  tariffs  relating  to  the  absorption  of 
switching  charges.  We  hold  that  they  became  effective  without 
the  consent  or  approval  of  the  Commission. 

[3]  2.  After  defendant's  rates  had  been  reduced,  they  could 
not  be  advanced  by  restoring  the  old  rates  without  complying  with 
the  provisions-of  §  5  of  the  Act  of  1905.  The  same  steps  were 
taken  by  defendant  on  filing  each  of  its  several  tariffs.  We  have 
already  pointed  them  out.  The  court  found  that  they  were  not 
such  a  compliance  with  the  statute  as  is  required.  It  appears 
that  there  was  no  hearing  before  the  Commission ;  that  no  notice 
was  given  to  the  interested  parties ;  that  there  was  no  finding  by 
the  Commission  that  the  proposed  reinstatement  of  the  original 
rule  as  to  switching  charges  was  fair  and  reasonable;  and  that 
there  was  no  order  by  or  action  on  the  part  of  the  Commission 
which  sanctioned  the  change.  Berwind  White  Coal  Min.  Co.  v. 
Chicago  &  E.  R.  Co.  235  IT.  S.  371,  59  L.  ed.  275,  35  Sup.  Ct. 
Rep.  131,  is  cited  by  defendant  to  the  point  now  under  considera- 
tion. In  that  case  it  was  held  that  the  filing  with  the  Interstate 
Commerce  Commission  of  a  book  of  rules  relating  to  demurrage 
was  a  sufficient  compliance  with  the  Federal  act  to  regulate  com- 
merce (Act  Feb.  4,  1887,  chap.  104,  24  Stat,  at  L.  379,  Comp. 
Stat.  §  8563,  4  Fed.  Stat.  Anno.  2d  ed.  p.  337),  which  required 
tariffs  of  interstate  carriers  to  be  filed  and  published.  An  exami- 
nation of  the  act  of  Congress  discloses  an  entire  absence  of  the 
specific  provisions  for  a  hearing  after  notice  and  for  affirmative 
action  by  the  Commission  upon  an  application  for  a  change  of 
rates,  which  are  contained  in  §  5.  We  think  the  mere  filing  of  its 
tariffs  with  the  Commission  was  not  a  compliance  with  the  re- 
quirements of  the  act  and  that  the  finding  of  the  learned  trial 
court  to  that  effect  is  correct.  Bell  Lumber  Co.  v.  Great  North- 
ern R.  Co.  135  Minn.  271,  160  N.  W.  688. 

It  is  to  be  noted  that  the  changes  in  the  tariffs  of  January  28 
and  November  5,  1907,  affect  only  shipments  of  grain  to  Min- 
neapolis. The  effect  of  these  changes  was  to  make  the  rates  on 
grain  shipped  there  higher  than  they  were  at  other  places  in  the 
state.    It  is  also  to  be  noted  that  on  all  commodities  shipped  to 
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Minneapolis,  except  grain,  the  switching  charges  were  to  continue 
to  be  absorbed.  Upon  their  face,  the  changes  appear  to  be  dis- 
criminatory. There  may  have  been  valid  reasons  for  making 
them,  but  we  think  they  should  have  received  the  approval  of 
die  Commission  in  the  manner  directed  by  the  statute  before  they 
became  effective. 
Judgment  affirmed. 


CALIFORNIA  RAILROAD  COMMISSION. 

RE  SAN  FRANCISCO-OAKLAND  TERMINAL  RAILWAYS. 

[Decision  No.  0549,  Application  No.  2085.} 

Return  —  Operating  expenses  —  Increases  in  labor  costs. 

1.  The  California  Commission  has  definitely  adopted  the  policy  to 
recognize  as  operating  expenses,  all  increases  in  labor  costs. 

Mates  —  Factors  — •  Competition. 

2.  To  fix  fares  on  an  internrban  railway  on  a  theoretical  rate  base, 
without  regard  to  the  competitive  conditions  under  which  the  service 
is  rendered,  is  impracticable,  and,  therefore,  unsound. 

Return  —  Reasonableness  as  a  whole  —  Street  and  interurban  rail- 
way system. 

3.  A  company  operating  both  a  street  railway  and  an  interurban 
railway,  which  are  united  into  one  system,  has  no  ground  for  complaint 
if  its  combined  transportation  operations  are  on  a  fair  earning  basis, 
although  the  interurban  fares  may  not  be  at  a  point  where  they  pro- 
duce, what  might  be  called,  a  fair  return  on  the  value  of  the  property 
devoted  to  that  service. 

Return  —  Effect  of  unsound  financing. 

4.  Kate  increases  will  not  effect  a  complete  or  permanent  remedy 
for  a  utility  resting  on  an  unsound  financial  structure. 

Return  —  Operating  expenses  —  Depreciation. 

5.  A  depreciation  allowance  which  was  made  in  a  rate  proceeding, 
was  made  a  direct  operating  expense  and  thus  became  a  direct  charge 
on  the  patrons  of  the  business. 

Depreciation  —  Care  of  reserves. 

6.  The  California  Commission  declared  It  to  be  its  purpose  to  re- 
quire the  depreciation  allowance  to  be  actually  set  aside  and  used  for 
that  purpose  only  under  the  careful  supervision  of  the  Commission. 

Depreciation  —  Amount  of  fund. 

T.  A  depreciation  fund  should  be  sufficient  to  allow  for  the  replace- 
ment of  such  depreciable  items  of  property  at  the  end  of  a  reasonable 
expected  life  as  should  be  taken  care  of  through  the  fund. 
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Depredation  —  Funds  —  Safety  of. 

8.  The  safety  of  a  depreciation  fund  should  not  be  sacrificed  to  a 
possible  high  rate  of  interest,  but  it  is  preferable  to  require  merely 
that  all  earnings  by  the  fund  should  be  added  to  the  reserve,  whatever 
these  earnings  may  be,  rather  than  to  require  an  accounting  on  a  strict- 
ly sinking  fund  basis  at  a  definite  rate  of  interest,  irrespective  of 
whether  or  not  the  fund  actually  was  able  to  earn  the  fixed  rate. 

Return  —  Amount  —  Interurban  railways, 

0.  A  rate  of  return  of  5  per  cent  on  the  depreciated  reproduction 
cost  of  interurban  railway  property  is  not  unreasonably  low  in  the 
case  of  a  utility  which  has  not  been  successful  in  the  past  and  is  operat- 
ing under  competitive  conditions,  and  a  street  railway  operated  in 
connection  therewith  is  earning  a  satisfactory  income. 


Depreciation. 

Discussion  of  effect  of  failure  to  provide  for  depreciation,  p.  129. 
Depreciation  —  Costs  —  Part  of  maintenance  of  property. 

Statement  that  cost  of  depreciation  is  part  of  the  cost  of  maintain- 
ing the  property  which  is  part  of  the  cost  of  the  service,  p.  129. 

[August  11,  1919.] 

Application  for  increase  in  interurban  railway  fares;  one 
way  fares  increased  from  11  cents  to  15  cents,  and  a  monthly 
commutation  book  increased  from  $3.30  to  $4. 

First  Supplemental  Order. 

Appearances:  C.  W.  Durbrow,  for  Southern  Pacific  Com- 
pany ;  Bishop  &  Behler,  by  H.  M.  Wade  and  L.  R.  Bishop,  for 
the  city  of  Oakland  and  Oakland  Chamber  of  Commerce;  Paul 
C.  Morf  and  H.  L.  Hagan,  for  the  city  of  Oakland ;  Frank  D. 
Stringham.  and  B.  D.  Marx  Greene^  for  the  city  of  Berkeley 
and  Berkeley  Chamber  of  Commerce;  A.  F.  St.  Sure,  for  city 
of  Alameda;  H.  F.  Strother,  for  master  mates  and  pilots  in 
the  employ  of  the  Southern  Pacific  and  San  Francisco-Oakland 
Terminal  Eailways;  Vincent  Carroll,  for  marine  engineers;  C. 
W.  White,  for  city  of  Hayward ;  T.  V.  O'Brien,  for  the  citizens 
of  Hayward ;  Sapiro,  Neylan  &  Ehrlich,  for  East  Oakland  Pro- 
tective League  and  Merchants  Exchange  of  Oakland;  Leon 
Clark,  for  city  of  Albany;  Morrison,  Dunne  &  Brobeck  and 
Creed,  Jones  &  Dall,  for  San  Francisco-Oakland  Terminal  Bail- 
ways. 

By  the  Commission:  On  June  8,  1918,  the  Commission 
made  a  preliminary  order  in  this  application  (15  Cal.  R.  C.  R. 
832)    and   authorized   the   San   Francisco-Oakland    Terminal 
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Railways  to  increase  by  10  per  cent  its  one-way  and  commuta- 
tion surburban  passenger  fares.  This  order  had  the  effect  of 
raising  the  one  way  fare  from  10  to  11  cents  and  the  commuta- 
tion fare  from  $3  to  $3.30  between  San  Francisco  and  points 
located  in  Alameda  county,  those  being  the  rates  established 
June  10,  1918,  between  the  same  points  on  the  Southern  Pacific 
Company  by  Director  General  McAdoo  in  his  Order  No.  28. 
The  application  had  been  consolidated  with  Applications  Nos. 
3086,  3087,  and  3219,  and  a  number  of  hearings  were  held  on 
the  four  applications,  beginning  September  5,  1917,  and  end- 
ing May  29,  1918.  Applications  Nos.~3086  and  3087  were  filed 
in  behalf  of  the  Southern  Pacific  Company  to  increase  their 
fares  between  these  same  points  and  were  dismissed  by  this 
Commission  June  8,  1918,  by  reason  of  the  Southern  Pacific 
Company  having  passed  under  Federal  control.  Application 
No.  3219,  of  the  San  Francisco-Oakland  Terminal  Railways, 
sought  authority  to  increase  its  street  car  fares  on  the  Traction 
Division  serving  points  in  Alameda  and  Contra  Costa  counties. 
This  last  application  was  disposed  of  by  our  Decision  No.  5687, 
August  13,  1918  (15  Cal.  E.  C.  R.  1070),  by  which  applicant 
was  given  permission  to  increase  the  fares  in  the  street  car  zones 
from  5  to  6  cents. 

We,  therefore,  have  remaining  for  consideration,  in  connec- 
tion with  the  transbay  rates,  only  those  of  the  Key  Division  of 
the  San  Francisco-Oakland  Terminal  Railways  embraced  in 
Application  No.  2985.  The  application  as  filed  July  7,  1917, 
asked  for  higher  passenger  fares  based  on  the  large  increases  in 
operating  costs  consisting  mainly  of  wages,  paving,  taxes,  cost 
of  materials  and  supplies,  power  and  fuel 

In  Decision  No,  5473,  supra,  we  said: 

"On  May  27,  1918,  the  Director  General  of  Railroads,  Hon. 
Wm.  O.  McAdoo,  filed  with  this  Commission  his  Order  No.  28, 
initiating  new  freight  and  passenger  rates  on  all  federally  con- 
trolled railways,  the  passenger  rates  to  become  effective  on 
June  10,  1918,  and  the  freight  rates  on  June  25,  1918. 

The  passenger  rate  schedule  as  initiated  by  the  Director  Gen- 
eral also  affects  so-called  suburban  and  commutation  rates,  and 
in  so  far  as  such  rates  are  concerned  reads  as  follows: 

"Section  9.    Commutation  fares  shall  be  advanced  ten  (10) 
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per  cent.     Commutation  fares  shall  be  construed  to  include  all 

forms  of  transportation  designed  for  suburban  travel,  and  for 

the  use  of  those  who  have  daily  or  frequent  occasion  to  travel 

between  their  homes  and  places  of  employment  or  educational 

institutions."     (Page  833.) 

****** 

"The  numerous  issues  involved  were  presented  by  the  appli- 
cants and  protestants  in  these  proceedings  in  a  very  thorough 
and  complete  manner.  The  Commission  has  now  before  it  all 
of  the  data  necessary  in  order  to  come  to  definite  conclusions, 
but  it  has  not  yet  been  possible  to  come  to  a  final  decision  as  to 
the  amount  of  increase  which  should  be  finally  allowed.  Pend- 
ing such  decision  it  is  our  opinion  that  the  Key  System  should 
be  authorized  to  put  into  effect  the  same  rates  that  will  be  estab* 
lished  for  the  Southern  Pacific  as  it  seems  to  us  proper  that  sim- 
ilar rates  should  become  effective  for  both  lines  at  the  same 
time."     (Page  834.) 

The  San  Francisco-Oakland  Terminal  Railways  is  divided 
into  two  divisions — the  Key  Division,  covering  that  part  of  the 
organization  handling  passengers  by  boat  and  rail  between  San 
Francisco  and  Alameda  County  points,  and  the  Traction  Divi- 
sion, handling  the  street  car  and  interurban  traffic  between 
points  located  in  Contra  Costa  and  Alameda  counties.  While 
this  proceeding  has  only  to  do  with  Key  Division  rates,  it  will 
be  necessary  to  deal,  to  a  great  extent,  with  the  property  as  a 
whole  in  order  to  reach  a  conclusion. 

Financial  condition  of  the  company. 

The  financial  condition  of  applicant  as  it  appears  in  the  last 
annual  report  filed  with  the  Commission  is  shown  on  the  follow- 
ing condensed  balance  sheet  as  of  December  31,  1918: 

Assets. 

Investments. 

Road  and  equipment • $46,052,230.06 

Sinking  fund  213,342.35 

Deposits  in  lieu  of  mortgaged  property  sold 11,700.00 

Miscellaneous  physical  property 1,594,177.90 

Investments  in  affiliated  companies : 

Stocks   1,079,344.26 

Other  investments: 

Bonds    13,601.00 

MiecelUmoous 1,464,000.00 

Total  investments $6*,*2M»5** 

F.IMU9MA. 


RE  SAN  FRANCISCO-OAKLAND  TERMINAL  RAILWAYS.        119 

Current  Assets, 

Oath $66,040.41 

8pecial  deposits    110,854.52 

Loans  and  notes  receivable 500.00 

Miscellaneous  accounts  receivable 125,695.42 

Material  and  supplies  388,122.56 

iaterest,  dividends  and  rents  receivable 528.93 

Total  current  assets $691,791.84 

Deferred  Assets. 
Insurance  and  other  funds $6,426.91 

Total  deferred  assets $6,426.91 

Unadjusted  Debits. 

Rents  and  insurance  premiums  paid  in  advance $16,322.75 

Other  unadjusted  debits 55,992.55 

Total  unadjusted  debits $72,315.30 

Grand  total   ; $54,098,929.70 

Liabilities. 

Stock. 
Capital  stock $28,175,000.00 

Total  stock   $28,175,000.00 

Long  Term  Debt 
Funded  debt  unmatured $18,825,000.00 

Total  long-term  debt $18,825,000.00 

Current  Liabilities. 

Loans  and  notes  payable  $3,848,901.51 

Audited  accounts  and  wages  payable 531,250.44 

Miscellaneous  accounts  payable 12,351 .86 

Matured  interest,  dividends  and  rents  unpaid 952,310.00 

Matured  funded  debt  unpaid    1,183,000.00 

Accrued  interest,  dividends  and  rents  payable 318,012.86 

Total  current  liabilities $6,845,826.67 

Deferred  Liabilities. 
Deferred  liabilities $34,182.63 

Total  deferred  liabilities $34,182.63 

Unadjusted  Credits. 

Tax  liability $16,381.32 

Insurance  and  casualty  reserves 5,000.00 

Operating  reserves   25,875.03 

Accrued  depreciation — road  and  equipment 866.725.02 

Reserve  for  amortization  of  franchises 22,094.40 

Other  unadjusted  credits 33,970.48 

$970,047.25 
Front  and  loss  debit $751,126.85 

Total  corporate  surplus   « $751,126.85 

Grand  total   $54,098,929.70 
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The  investment  in  road  and  equipment  of  the  entire  prop- 
erty, including  materials  and  supplies,  it  will  be  noted,  appears 
on  the  balance  sheet  at  $46,440,402.61.  This  figure  is  not 
reliable  as  an  investment  figure  and  should  be  compared  with 
the  valuation  figures  available  for  this  purpose. 

It  is  our  opinion  that  neither  the  investment  nor  the  val- 
uation in  this  proceeding  can  be  considered  the  chief  factor  in 
the  determination  of  rates.  It  should  be  noted,  however,  that 
the  Commission's  engineering  department's  estimates  of  repro- 
duction cost  less  depreciation  of  this  property,  which  figures  in 
our  opinion  reflect  as  nearly  as  may  be  the  "fair  value"  of  the 
property  devoted  to  the  public  service,  are:  $8,000,000 
(approximately)  for  the  Key  Division  properly,  $11,000,000 
(approximately)  for  the  Traction  Division  property,  and  a 
total  of  $19,000,000  (approximately)  for  the  combined  prop- 
erty. The  valuation  figures  as  reflecting  the  cost,  less  depreci- 
ation, are  the  values  under  which  the  company  claims  a  fair 
return. 

The  following  table,  compiled  from  applicant's  income  and 
expense  statements  in  evidence  herein,  portrays  the  results  of 
the  company's  operation  for  the  Key  and  Traction  divisions  for 
the  various  periods  shown: 
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Items  representing  operating  income,  as  the  table  shows,  are 
the  amounts  obtained  after  deducting  operating  expenses  (in- 
cluding depreciation  and  taxes)  from  the  gross  operating  rev- 
enue, to  which  is  added  nonoperating  income,  and  from  this 
gross  income  payment  of  interest  on  funded  and  unfunded  debt 
and  return  on  the  property  investment  is  obtained.  The  deficit 
for  fiscal  year  1917  for  the  Key  Division  is  accounted  for  by 
reason  of  a  charge  to  operating  expense  of  $240,882.34,  cover* 
ing  abandonment  of  the  old  pier  trestle,  which  amount  should 
properly  have  been  spread  over  a  period  of  years.  By  elim- 
inating this  charge,  instead  of  a  deficit  of  $44,821,  a  profit  of 
$196,061  would  appear.  It  will  be  noted  that  the  increase  in 
gross  operating  revenue  1918  over  1915  is  $806,493.85,  where- 
as the  increase  in  expenses  amounts  to  $1,111,109.77,  indicat- 
ing that  the  growth  in  revenue  has  failed  to  keep  pace  with  the 
increase  in  operating  expenses.  The  operating  costs  com- 
menced to  ascend  in  1917  beginning  with  the  decision  of  the 
board  of  arbitration  in  the  dispute  between  the  company  and 
its  steamer  crews  involving  the  engineers,  masters,  mates,  and 
pilots,  which  resulted  in  changed  working  hours  and  the 
employment  of  additional  men,  entailing  an  increase  in  the  pay 
roll  of  approximately  $30,000  per  annum.  It  is  an  established 
fact  that  since  then  the  cost  of  labor  and  materials  has  steadily 
been  on  the  increase. 

The  following  table  was  prepared  from  the  applicant's 
accounts  and  from  reports  made  by  the  Commission's-  auditing 
department.  It  shows  results  for  the  Key  Division  only  for  tb« 
period  beginning  August  1,  1918,  and  ending  June  30,  191% 
compared  with  similar  period  for  the  preceding  year. 
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From  the  foregoing  table  it  will  be  seen  that  while  operating 
revenue  increased  $177,997,  the  operating  expenses,  exclusive 
of  depreciation,  increased  $255,576,  an  excess  in  the  increase 
in  expenses  over  increase  in  revenue  of  $77,579.  When  the 
claimed  increase  in  depreciation  of  $49,288  is  included,  it  is 
shown  that  the  net  operating  profit  for  the  eleven  months' 
period  1918-1919,  as  compared  with  1917-1918,  was  a 
decrease. 

In  this  discussion  the  item  of  depreciation  enters  as  charged 
by  the  company  without  any  correction  on  the  part  of  the  Com- 
mission. The  matter  of  depreciation  is  a  very  important  one 
and  will  be  further  considered  in  this  decision. 

The  fare  of  11  cents  and  the  commutation  fare  of  $3.30 
authorized  in  our  decision  15  Cal.  R.  C.  R.  832,  constituting  a 
10  per  cent  increase  on  the  Key  Division,  became  effective  June 
12, 1918,  and  the  fare  of  6  cents  on  the  Traction  Division,  mak- 
ing an  increase  of  20  per  cent,  as  authorized  by  our  decision  15 
Cal.  B.  C.  R  1070,  became  effective  August  31,  1918.  In 
order  to  ascertain  the  effect  of  these  increases  on  the  revenue 
of  both  divisions  of  the  San  Francisco-Oakland  Terminal  Kail- 
ways,  the  Commission's  auditing  department  made  a  compara- 
tive statement  beginning  with  August  1,  1918,  to  and  includ- 
ing June  30,  1919.  Without  producing  the  figures  in  detail  it 
is  sufficient  to  say  that  while  in  the  period  under  consideration 
the  increases  in  rates  produced  additional  revenue  to  the 
amount  of  $685,116.83,  the  increases  in  expenses  and  taxes 
including  depreciation  as  charged  by  the  company  amounting 
to  $762,808.42,  showing  that  during  the  ten  months'  period 
August  1,  1918,  to  and  including  May  31,  1919,  the  entire 
property  earned  net  $77,691.69  less  than  it  produced  during 
the  same  period  of  1917-1918. 

For  the  twelve  months,  comparing  the  fiscal  year  ending 
June  30,  1919,  with  the  year  ending  June  30,  1918,  we  find 
that  the  Traction  Company  carried  (pay  passengers  only) 
68,234,105  as  against  66,407,534,  or  an  increase  of  1,826,571, 
indicating  no  diminution  in  travel  by  reason  of  the  change  in 
fare  from  5  to  6  cents.  The  same  condition  developed  on  the 
Key  Division,  15,338,617  passengers  having  been  carried  as 
against  14,663,552;  or  an  increase  of  675,065,  a  total  increase 
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for  the  two  divisions  during  the  twelve  months'  period  of 
2,501,636  passengers. 

Were  it  not  for  the  fact  that  there  has  been  a'  remarkable 
increase  in  traffic  during  the  last  two  years  on  both  the  Traction 
and  the  Key  Divisions  of  this  system,  the  financial  results  would 
be  much  worse.  There  appears  to  be  so  healthy  and. rapid  a 
growth  in  population  in  the  territory  served  by  this  company 
that  it  is  sound  to  estimate  that  this  growth  will  further  con- 
tinue. This  condition  is  taken  into  consideration  in  reaching 
our  conclusions. 

Even  with  this  condition  obtaining,  it  is  apparent  that  the 
increased  gross  revenue  from  the  increased  traffic  has  failed  to 
keep  up  with  the  increasing  operating  expenses.  The  results 
for  the  ten  months'  period  September  1,  1918,  to  June  30,  1919, 
for  the  Key  and  Traction  Divisions  during  which  time  the  in- 
creased fares  were  in  full  force  and  effect,  will  be  apparent 
from  the  following  table: 
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Gross  operating  revenue 

Operating     expenses     (excluding 
depreciation)   


Net  operating  revenue  . . 
Add  net  commissary  revenue 


Total  net  revenue 
Less  taxes 


Operating  income  . . . 
Add  nonoperating  income 


Gross  income  , 
Total  depreciation 


Net  income  after  deducting  oper- 
ating expenses,  including  de- 
preciation and  taxes 

Correction:  auditor's  entry  in 
connection  with  renewals  for 
last  four  months  of  1018  im- 
properly charged  to  operating 
expenses,  now  credited  to  prof- 
it and  loss  and  charged  to 
depreciation 

Corrected  net  income 

Deduct  additional  operating  ex- 
penses : 

Increased  wages  motormen  and 
conductors  retroactive  No- 
vember 1,  1918,  to  April  22, 
1919  (National  War  Labor 
Board  award)   

Increased  wages,  ferryboat 
crews,  retroactive  January 
1,  1919  (account  action  of 
federally  controlled  lines ) . . 

Actual  net  income  after  deduct- 
ing all  operating  expenses  (in- 
cluding depreciation  and 
taxes)  corrected  


Key. 


$1,194,165.34 
1,048,540.83 


$145,624.31 
57,056.12 


$202,680.63 
57,173.09 


$135,507.54 
1,375.49 


$136,883.03 
175,415.59 


$38,532.56 


5,828.17 


$32,704.39 


11,189.21 


10,560.00 


$54,453.60 


Traction. 


$3,460,300.20 
2,311,164.50 


Total 


$4,654,466.64 
8,359,705.33 


$1,149,135.70    $1,294,760.21 

57,056.12 


$1,149,135.70    $1,351,816.33 
163,108.23         230,281.32 


$986,027.47 
14,856.93 


$1,000,883.40 
236,577.99 


$764,305.41 


23,856.29 


$788,161.70 


74,465.37 


$1,121,535.01 
16,231.42 

$l7l37,766.43 
411,993.58 


$725J72.86 


39,684*46 


$766,457*31 


,654.58 


10,560.00 


$713,696.33 


$659,242.73 


Under  a  decision  of  the  National  War  Labor  Board,  effective 
April  22,  1919,  wage  scales  of  motormen  and  conductors  were 
increased  and  other  wage  increases  have  been  given  to  various 
classes  of  the  company's  employees  since  May,  1919. 

[1]  The  Commission  has  definitely  adopted  the  policy  to 
recognize  as  operating  expense  all  increases  in  labor  costs  and 
this  policy  will  be  adhered  to  in  this  proceeding.  It  will  not  be 
necessary  in  this  decision  to  go  into  the  details  of  the  increases 
in  operating  expenses  and  the  reasons  for  such  increases.  The 
subject  is  a  familiar  and  pressing  one  and  has  been  dealt  with 
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exhaustively  in  a  number  of  previous  decisions  made  by  this 
Commission. 

A  careful  analysis  of  applicant's  financial  condition  leads  to 
the  conclusion  that  the  margin  between  revenues  and  operating 
expenses  is  steadily  growing  less.  This  is  true  for  the  prop- 
erty as  a  whole,  taking  the  Traction  and  the  Key  Divisions 
together.  It  is  also  true  to  a  lessor  extent  for  the  Traction  Sys- 
tem alone,  although  it  is  apparent  that  the  street  car  operations 
of  applicant  taken  by  themselves  are  still,  even  with  the  in- 
creased operating  costs,  returning  a  profit  even  though  this  profit 
on  a  fair  rate  basis  is  less  than  2  per  cent.  The  Traction  Divi- 
sion earnings  now  are,  as  they  have  been  in  the  past,  carrying 
the  Key  Division's  losses.  Considering  the  Key  Division  alone 
(and  it  must  be  remembered  that  it  is  the  rates  on  the  Key 
Division  that  we  are  dealing  with  in  this  decision),  the  point 
has  almost  been  reached  where  the  revenues  are  insufficient  for 
operating  expenses  and  taxes  alone  with  no  margin  whatever 
for  a  return  on  any  rate  base. 

For  the  property  as  a  whole,  the  net  income  after  operating 
expenses,  depreciation  and  taxes,  is  less  than  5  per  cent  on  the 
rate  base. 

Rate  base. 

» 

[2]  The  interurban  service  given  by  applicant  is  of  a  strict- 
ly competitive  character.  It  will  not  prove  practicable  to  have 
one  set  of  rates  for  the  Key  Route  and  another  set  for  the  com- 
peting Southern  Pacific  lines.  To  fix  fares  on  a  theoretical  rate 
base  without  regard  to  this  competitive  condition  is  impractica- 
ble and  is,  therefore,  in  our  opinion  unsound. 

[3]  It  is  further  our  conclusion  that  the  interurban  service 
of  this  company  and  the  street  car  service  must  be  considered 
together.  An  applicant  would  have  no  cause  for  complaint  if 
its  combined  transportation  operations  were  on  a  fair  earning 
basis.  It  has  already  been  pointed  out  that  the  Traction  opera- 
tions are  carrying  the  Key  Division's  losses.  It  seems  to  us 
impracticable,  aside  from  the  questions  of  value  of  the  service, 
to  increase  the  interurban  fares  to  a  point  where  they  would 
produce  what  might  be  called  a  fair  return  on  the  value  of  the 
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Key  Division  property  alone.  We  are  aware  that  this  is  the 
claim  made  by  the  company  but  it  is  our  conclusion  that  this 
claim  cannot  be  considered  without,  at  the  same  time,  giving 
consideration  to  the  other  controlling  factors  referred  to. 

A  fair  decision  both  to  the  public  and  to  the  company  should 
provide  for  increases  in  fares  sufficient  to  place  this  company  in 
a  position  where  it  can  render  adequate  and  efficient  service 
to  the  communities  on  its  lines. 

[4]  It  has  been  repeatedly  pointed  out  by  this  Commission 
that  the  only  permanent  remedy  for  the  financial  difficulties  of 
this  company  is  a  thorough-going  reorganization  of  its  finances. 
As  long  as  the  Key  System  rests  on  the  present  unsound  finan- 
cial structure,  it  is  bound  to  continue  in  financial  difficulties  in 
the  future  as  it  has  in  the  past  The  rate  increases  will  not 
effect  a  complete  or  permanent  remedy  of  this  situation.  If  it 
were  practicable  to  do  so,  we  would  make  reorganization  one  of 
the  conditions  of  this  order.  The  value  and  the  cost  of  the  serv- 
ice rendered  by  the  company,  in  our  opinion,  justify  an  increase 
of  interurban  fares.  Even  with  the  fares  as  they  are  now  pro- 
posed, the  suburban  rates  will  still  be  among  the  lowest  in  the 
entire  country.  This  is  true  if  we  take  into  consideration  both 
the  quality  of  the  ferry  and  electric  service  rendered  and  also 
the  length  of  haul,  which  for  the  combined  ferry  and  rail  serv- 
ice on  the  shortest  line  amounts  to  6.7  miles,  and  on  the  long- 
est line  to  12.6  miles,  with  an  average  haul  for  all  passengers 
carried  of  nearly  10  miles. 

Depreciation  and  Depreciation  Reserve. 

In  the  figures  of  operating  expenses  shown  heretofore,  there 
are  included  for  the  several  years  varying  amounts  credited  to 
depreciation  reserves,  increasing  for  the  year  ending  December 
31,  1918,  to  the  sum  of  $492,291.  The  applicant  in  1918  made 
a  radical  change  in  its  practices  of  depreciation  accounting. 
Prior  to  1918  the  company  charged  altogether  insufficient 
amounts  against  depreciation,  and,  in  a  number  of  statements, 
filed  with  the  Commission  the  depreciation,  actually  charged 
on  the  company's  books,  was  revised  in  order  to  reflect  more 
accurately  what  in  the  company's  opinion  was  the  actual  result 
of  its  operations  year  by  year.    In  the  year  1916,  for  instance, 
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the  actual  depreciation  deduction  from  gross  income  according 
to  the  annual  report  of  the  company  was  $89,281.54,  while  in 
the  subsequent  statements  that  figure  was  increased  to  $473,107 
($204,731  for  the  Key  property  and  $268,486  for  the  Traction 
property).  In  1917,  the  actual  charge  appearing  in  the  com- 
pany's annual  report  was  $178,070.83,  while  the  figure  wa9 
increased  in  the  statement  to  $488,607  ($211,215  for  the  Key 
property  and  $277,392  for  the  Traction  property).  The  fig- 
ures for  1918  were  $211,900  for  the  Key  property  and  $280,- 
391  for  the  Traction  property. 

The  matter  of  adequate  depreciation  reserves  is  without 
doubt  one  of  the  most  important  considerations  in  this  proceed- 
ing. In  a  number  of  investigations  in  various  street  railway 
properties  throughout  the  state  which  are  now  under  way,  it 
has  become  increasingly  clear  that  one  of  the  principal  reasons 
for  the  present  difficult  financial  situation  of  these  properties 
is  the  fact  that  in  the  past  no  provision  at  all,  or  only  inade- 
quate provision,  has  been  made  for  the  inevitable  wasting  away 
of  property  from  natural  or  other  causes,  that  is  summed  up  in 
the  term  "depreciation." 

It  is  self-evident  that  when  track  and  equipment  wears  away 
and  must  be  replaced  and  there  is  no  money  available  for  such 
replacement,  operating  expenses  must  increase,  the  value  of  the 
property  must  dwindle,  the  capital  account  will  be  inflated, 
and,  what  is  perhaps  most  important,  service  must  deteriorate. 
Without  exception,  almost  all  street  railway  properties,  not  only 
in  California  but  throughout  the  United  States,  are  to-day  con- 
fronting this  deplorable  condition. 

Whatever  the  ultimate  solution  of  the  present  day  street  rail- 
way difficulties  may  be;  whether  we  have  to  come  to  outright 
public  ownership  or  to  some  form  of  partnership  between  the 
present  owners  and  the  public  on  a  cost  of  service  basis;  or 
whether  private  ownership  and  operation  continues ;  there  is  no 
escape  from  this  proposition :  If  the  service  is  to  continue,  the 
cost  of  the  service  must  be  forthcoming.  Aud  this  cost  of  serv- 
ice is  made  up  of  the  three  chief  items  of  expense,  namely,  cost 
of  operation,  taxes,  and  cost  of  money.  Included  in  the  cost  of 
operation  is  the  cost  of  maiutaiuiag  the  property  and  maintain- 
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ing  the  service.  Included  in  the  cost  of  maintaining  the  prop- 
erty is  the  cost  of  depreciation. 

[5-6]  We  propose  in  this  proceeding  to  fix  such  rates  as 
will  enable  the  company  to  meet  for  the  future  all  of  the  costs 
of  operation,  including  the  cost  of  depreciation,  as  will  provide 
for  taxes,  and  as  will,  in  addition,  give  such  a  return  on  the 
property  devoted  to  the  service  of  the  public  as  seems  possible 
under  the  circumstances.  The  depreciation  allowance,  there- 
fore, which  will  be  made  in  this  rate  fixing  proceeding,  is  a 
direct  operating  expense,  exactly  as  the  cost  of  power,  for  in- 
stance, and  becomes  a  direct  charge  on  the  patrons  of  this  busi- 
ness and  consequently  on  the  public.  We  propose,  therefore, 
that  in  the  future  the  amount  allowed  to  insure  against  depre- 
ciation shall  be  actually  set  aside  and  used  for  that  purpose  only 
under  the  careful  and  strict  supervision  of  this  Commission. 
One  great  difficulty  in  the  past  has  been  that  the  amounts  osten- 
sibly set  aside  for  depreciation  were  book  figures  merely  and 
that  the  actual  money  was  used  for  altogether  different  pur- 
poses. It  must  be  clear  that  depreciation  funds  used  for  new 
construction  or  for  additions  and  betterments  are  not  available 
when  the  need  for  the  replacement  of  the  original  property 
items  arises.  And  the  additions  and  betterments  paid  with 
euch  funds  cannot  possibly  be  a  substitute  for  what  it  is  neces- 
sary to  replace.  As  long  as  the  credit  of  a  utility  is  good  and 
as  long  as  there  exists  sufficient  margin  between  property  values 
and  outstanding  bonds,  the  real  condition  is  not  apparent  and 
the  financial  aspect  of  the  question  is  not  a  very  serious  one. 
Additional  bonds  can  be  issued  and  sold  and  the  property  cap 
be  kept  intact.  Operating  expenses  in  normal  times  can  be 
increased  to  take  care  of  unusual  replacement  and  requirements 
without  great  damage  to  net  revenue.  But  such  practices  can 
not  be  considered  as  sound  under  normal  conditions  even,  and 
with  prosperous  concerns.  In  the  present  situation  confronting 
the  street  and  interurban  railway  properties,  a  continuation  of 
this  course  must  prove  disastrous. 

[7]  A  depreciation  fund  should  be  sufficient  to  allow  for  the 
replacement  of  such  depreciable  items  of  property  at  the  end  of 
a  reasonable  expected  life  as  should  be  taken  care  of  through  the 
fund.     What  this  sum  should  be,  it  is  impossible  to  determine 
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with  absolute  accuracy  at  this  time  because  of  necessity  estimates 
of  what  will  happen  in  the  future  enter  into  the  problem.  A 
close  approximation,  however,  can  be  had.  From  time  to  time 
the  status  of  the  depreciation  reserve  should  be  compared  with 
the  actual  depreciation  of  the  property  and  the  annual  allowance 
for  the  fund  should  be  either  increased  or  decreased  as  actual 
conditions  may  demand. 

The  allowance  should  be  neither  too  large  nor  too  small.  If  it 
is  too  small,  the  property  and  the  service  will  suffer.  The  depre- 
eiation  reserve  is  intended  to  take  care  of  the  future  and  is  not 
intended  to  provide  a  reimbursement  for  neglected  renewals  and 
maintenance  in  the  past.  Such  renewals,  of  course,  must  be 
made,  but  the  allowance  which  will  be  set  up  with  inauguration 
of  the  proposed  rates  is  intended  to  keep  the  depreciable  prop- 
erty intact  for  the  future  only  and  the  deficiencies  of  the  past 
will  have  to  be  provided  for  out  of  surplus*  We  have  reached  the 
conclusion  that  the  amounts  set  aside  on  the  company's  books 
(though  it  will  be  noted  not  actually  set  aside)  in  1918  are  too 
large.  After  segregating  between  depreciable  and  nondepreciable 
property  and  between  ordinary  operating  expenses  and  such 
replacements  as  should  come  from  a  depreciation  reserve,  we  are 
of  the  opinion  that  there  should  be  set  aside  annually  to  take  care 
of  the  now  existing  depreciable  property,  the  sum  of  $240,000. 
Of  this  amount  there  should  be  assigned  to  the  Key  property  the 
•sum  of  $100,000  per  year  and  to  the  Traction  property  $140,000. 
This  total  sum  should  go  into  a  sinking  fund  in  monthly  instal- 
ments of  $20,000  and  should  be  set  aside  in  actual  cash  and  in- 
vested, under  the  direction  of  this  Commission. 

[8]  The  safety  of  the  fund  should  not  be  sacrificed  to  a  pos- 
sible high  rate  of  interest.  We  believe  it  is  preferable  to  require 
merely  that  all  earnings  by  the  fund  shall  be  added  to  the 
reserve  (whatever  these  earnings  may  be)  rather  than  to  require 
an  accounting  on  a  strictly  sinking  fund  basis  at  a  definite  rate 
of  interest,  irrespective  of  whether  or  not  the  fund  actually  was 
able  to  earn  the  fixed  rate.  This  method  seems  to  us  more  equi- 
table to  the  company  because  under  the  fixed  interest  Tate  the 
unearned  portion  of  the  fund  would  have  to  be  made  up  from 
the  company's  surplus. 
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Disbursements  from  the  fund  are  to  be  made  only  on  detailed 
showing  and  on  the  periodical  approval  of  this  Commission. 

Proposed  Fares  and  Estimated  Results. 

We  have  made  a  careful  study  of  the  operations  of  the  Key 
Division  and  of  the  operations  of  the  property  as  a  whole,  have 
considered  all  of  the  facts  and  circumstances  and  records  in  the 
case,  and  it  is  our  conclusion  that  the  applicant  should  be 
authorized  to  increase  its  fares  as  follows: 

(a)  One-way  fares  on  entire  system  between  all  points  where 
the  present  fare  is  11  cents  to  be  increased  to  15  cents. 

(b)  Monthly  commutation  books  between  all  points  where 
the  present  fare  is  $3.30  to  be  increased  to  $4. 

[9]  It  is  our  estimate  that  with  these  fares,  the  applicant's 
revenues  will  be  increased  by  approximately  $400,000  per 
annum.  The  greater  percentage  of  this  amount  will  be  a  net 
increase,  because  whatever  additional  operation  expense  in- 
creases may  come,  will  occur  regardless  of  the  rate  of  fare.  It 
is  true  that  under  these  rates  the  company,  with  present  and 
estimated  operating  expenses,  will  probably  not  earn  more  than 
5  per  cent  on  the  depreciated  reproduction  cost  of  its  operative 
Key  Division  property.  But  this  rate  of  return  is  not  an  unrea- 
sonably low  one,  in  our  opinion,  when  the  past  history  of  the 
company,  the  competitive  conditions  and  the  returns  from  the 
Traction  Division  are  taken  into  the  calculation.  The  increase 
in  earnings,  we  confidently  believe,  will  be  sufficient  to  take- 
<sare  of  all  increased  operating  expenses,  will  enable  the  com- 
pany to  set  aside  an  actual  depreciation  reserve  as  indicated 
above  and  will  make  it  possible  in  addition  to  secure  the  neces- 
sary funds  to  rehabilitate  its  track  and  structures,  where  rehabil- 
itation is  necessary,  and  to  provide  for  the  necessary  additions 
and  betterments.  We  believe  that  with  this  increase,  the  appli- 
cant will  be  enabled  to  render  an  entirely  efficient  and  adequate 
service  to  the  public. 

It  is  our  opinion,  as  repeatedly  expressed,  that  a  financial 
reorganization  of  the  company  is  necessary  and  that  no  per- 
manent satisfactory  operating  and  financial  result  tan  be 
obtained  until  such  a  reorganization  has  been  made. 
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NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

LOUIS  P.  FTJHKMANN 
v. 

INTEBNATIONAL  EAILWAY  COMPANY. 

[Case  No.  6825.] 

"Bates  —  Power  of  Commission  —  Power  of  legislature  as  delegated. 

1.  The  New  York  Commission,  as  agent  of  the  legislature,  has 
power  to  change  a  rate  fixed  by  contract  between  a  utility  and  a  city, 
which  provided  that  nothing  in  the  contract  should  be  considered  as 
preventing  the  legislature  from  regulating  the  rate  in  question. 

Return  —  Gross  income  —  Greatly  increased  fare  to  produce  large 
increase  in  immediate  receipts. 

2.  Good  business  judgment  indicates  the  unwisdom  of  putting  into 
effect  greatly  increased  street  railway  fares  that  immediate  receipts 
may  be  largely  increased  to  take  care  of  deferred  maintenance,  after 
which,  consideration  can  be  given  to  lowering  the  rates,  particularly 
where  the  expenditures  will  necessarily  be  spread  over  many  months, 
and  the  company's  credit,  with  a  moderate  increase,  which,  over  a  con- 
siderable period,  will  enhance  the  net  receipts,  will  be  restored  propor- 
tionately. 

Intercorporate  relatione  —  Jurisdiction  of  Commission  —  Parent  and 
subsidiary  company. 

3.  The  New  York  Commission  has  jurisdiction  over  the  relations 
of  a  street  railway  company  and  another  corporation  holding  all  of  the 
stock  thereof. 

Valuation  —  Going  value  —  Limitation  of  allowance  for, 

4.  Going  value,  as  recognized  by  the  laws  of  New  York  state,  is 
limited  to  expenses  incurred  in  the  earlier  years  of  the  life  of  a  utility. 
in  building  up  its  business,  and  not  recovered  from  the  public  in  the 
way  of  earnings. 

Taluation  —  Going  value  —  Effect  of  contract. 

5.  A  contract  between  a  utility  and  a  city,  which,  by  its  terms, 
settles  all  disputes  arising  out  of  fares  and  the  giving  of  transfers  by 
an  agreement  to  transport  passengers  for  a  fixed  fare,  and  which  con- 
tained a  provision  that  nothing  therein  contained  should  be  construed 
to  prevent  the  legislature  from  changing  the  rate,  precludes  any  con- 
sideration of  going  value  antecedent  to  the  date  of  the  contract,  and 
also  from  that  time  forward  until  the  legislature  assumes  the  regula- 
tion of  the  fare,  or  until  the  company  asks  relief  from  the  contract.' 


Return  —  Decreased  patronage  from  increased  fare. 

Discussion  of  amount  of  falling  off  in  street  railway  traffic  upon 
Increasing  fares,  p.  138. 
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Security  issues  —  Financing  the  equity. 

Discussion  of  evil  effects  of  "financing  the  equity"  or  pledging  stock 
to  secure  bonds,  p.  138. 

intercorporate  relations  —  Exploiting  subsidiary  company. 

Discussion  of  evil  effects  of  exploitation  of  subsidiary  company, 
p.  139. 

Bates  —  Mutual  interest  of  stockholders  and  public. 

Discussion  as  to  mutual  interests  of  stockholders  and  public  in  hay- 
ing reasonably  adequate  rates,  p.  140. 

Intercorporate  relations  —  Exploitation  of  subsidiary  company  —  Re* 
turn  of  funds. 

Statement  that  funds  taken  by  holding  company  from  subsidiary 
company  which  was  practically  in  an  insolvent  condition  should  be 
returned,  p.  140. 

Bublio  utilities  —  Control  by  beneficial  owners  of  equity  rather  than 
in  holding  company. 

Statement  that  control  of  utility  should  be  in  the  hands  of  the 
beneficial  owners  of  the  equity  rather  than  in  the  hands  of  a  holding 
company,  p.  140. 

[October  21,  1919.] 

Complaint  by  Louis  P.  Fuhrmann,  individually  and  as  may- 
or of  the  city  of  Buffalo,  relative  to  the  street  railway  fares  in 
said  city,  and  answer  by  street  railway  company  asking  for 
increase  in  fares;  fares  fixed  at  7  cents  cash,  and  four  tickets 
for  25  cents. 

Appearances:  William  S.  Rann,  Corporation  Counsel,  and 
George  E.  Pierce  and  Andrew  P.  Ronan,  Assistant  Corporation 
Counsel,  for  the  city  of  Buffalo;  H.  A.  Zimmermann,  Buffalo, 
for  the  town  of  Tonawanda;  Penney,  Killeen  &  Nye  (by 
Thomas  Penney  and  Henry  W.  Killeen),  Buffalo,  and  Morton 
G.  Bogue,  New  York  city,  for  the  International  Railway  Com- 
pany. 

Hill,  Chairman:  In  December,  1916,  the  local  authorities 
of  the  city  of  Buffalo  filed  with  this  Commission  a  complaint 
alleging  that  the  5-cent  fare  collected  by  the  International  Bail- 
way  Company  for  passenger  transportation  over  its  lines  within 
the  city  of  Buffalo  was  excessive,  unjust,  and  unreasonable,  and 
praying  that  the  same  be  reduced.  Thereupon,  the  railway  com- 
pany began  an  action  in  the  supreme  court  to  restrain  action 
upon  the  complaint  upon  the  ground  that,  by  virtue  of  the  pro- 
visions of  the  so-called  Milburn  Agreement,  which  fixed  the  5- 
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cent  rate,  the  Commission  was  without  power  to  lower  the  rate. 
The  complaint  was  not  pressed  further  at  that  time  and  the 
court  proceedings  instituted  by  the  company  were  held  in  abey- 
ance; the  war  came  on  and  the  operating  expenses  of  the  com- 
pany were  very  greatly  increased,  and  in  1918  it  discontinued 
its  court  proceedings,  and  on  September  16  of  that  year,  filed 
an  answer  to  the  city's  complaint,  which  was  still  pending  be- 
fore the  Commission,  in  which  it  alleged  that  the  5-cent  fare 
was  unreasonably  and  unjustly  low,  and  asked  that  the  Com- 
mission determine  a  just  and  reasonable  rate  of  fare.  There- 
upon, the  question  of  the  power  of  the  Commission  to  regulate 
the  rate  was  presented  to  the  supreme  court,  reaching  the  court 
of  appeals  on  review,  and  a  final  determination  was  made  by 
the  latter  court  upholding  the  power  of  the  Commission,  by  vir- 
tue of  the  reserved  power  of  the  legislature  to  regulate  the  fare 
which  was  embodied  in  one  of  the  provisions  of  the  Milburn 
Agreement.  Hearings  ~were  then  held  by  the  Commission  upon 
the  merits,  evidence  taken,  briefs  filed,  and  it  is  now  the  duty 
of  the  Commission  to  determine  a  just  and  reasonable  rate. 

The  Milburn  Agreement. 

[1]  Since  January  1,  1892,  the  railway  within  the  city  of 
Buffalo  has  been  operated  in  conformity  to  the  provisions  of  a 
contract  between  the  city  of  Buffalo  and  certain  predecessor 
companies  of  the  International  Bailway  Company,  which  is 
commonly  known  as  the  Milburn  Agreement.  The  binding 
quality  of  this  contract  is  not  questioned  by  either  the  city  or 
the  company.  It  was  entered  into  upon  substantial  considera- 
tions moving  between  the  parties.  It  was  approved  by  the  leg- 
islature and  has  been  accepted  by  the  present  company.  A  5- 
cent  fare  was  fixed  to  be  charged  within  the  city  of  Buffalo  sub- 
ject only  to  the  proviso  that  nothing  in  the  contract  should  be 
<jonsidered  to  prevent  the  legislature  from  regulating  the  fare 
in  question.  Pursuant  to  this  last-mentioned  provision  the  Com- 
mission is  now,  as  the  agent  of  the  legislature,  undertaking  such 
regulation,  the  court  of  appeals  having  determined  that  it  has 
power  to  do  so  as  above  stated.  International  Railway  Co.  v. 
Public  Service  Commission,  226  N.  Y.  474,  P.U.R.1919F, 
355,  124  N.  E.  123. 
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Valuation. 

As  a  basis  of  such  determination  it  is  requisite  that  a  valua- 
tion of  the  company's  property  within  the  city  of  Buffalo  devot- 
ed to  the  public  service  be  first  fixed  upon.  This  we  have  done 
and  have  arrived  at  the  figure  of  $18,820,606.38  as  the  value  of 
such  property,  both  tangible  and  intangible,  and  an  item  of 
$882,000  for  working  capital  This  sum  is  based  on  the  esti- 
mated and  assumed  actual  cost  of  the  property  in  place  as  the 
expenditure  was  made  from  time  to  time,  including  an  allow- 
ance of  abou4.$l,200,000  for  intangibles  or  overheads.  Table  A, 
following,  shows  the  calculation  by  which  this  result  was 
reached. 

As  shown  in  the  table,  we  have  rejected  from  the  valuation 
the  item  of  $12,000,000  and  upwards  carried  in  the  company's 
accounts  under  the  heading  of  "Other  Intangible  Property  to  be 
Amortized,"  with  a  statement  of  our  reasons  for  so  doing. 

The  figure  adopted  represents  undepreciated  costs.  While 
undoubtedly  depreciation  exists,  no  direct  evidence  was  given 
to  indicate  its  amount,  and  the  questions,  whether  actual  invest- 
ment or  reproduction  value,  and  whether  with  Or  without  depre- 
ciation, were  not  discussed  by  the  parties,  and,  in  view  of  the 
fact  that  the  valuation  adopted  is  in  a  sense  tentative,  we  will 
not  at  this  time  attempt  to  determine  them.  The  rate,  which 
will  be  permitted,  is  for  a  limited  period  only  and  remains  with- 
in the  power  of  the  Commission  to  further  alter  and  adjust. 
For  the  purposes  of  the  present  determination  we  will  therefore 
adhere  to  the  figure  stated. 

The  ease  has  been  presented  not  with  a  view  on  the  part  of 
the  city  or  the  company  to  obtaining  at  this  time  a  final  and 
binding  determination  as  to  the  value  of  the  property  devoted 
to  the  public  service.  It  was  apparently  assumed  by  both  sides 
that  a  figure  could  be  arrived  at  without  great  controversy  which 
would  afford  a  sufficient  basis  for  the  immediate  purposes  of 
this  case,  and  which  would  be  open  to  further  inquiry  in  any 
future  consideration  of  rates.  Accordingly,  there  was  little, 
if  any,  discussion  or  contention  by  the  parties  as  to  the  princi- 
ples to  be  applied.  The  Commission  will  treat  the  case  accord- 
ingly and  the  valuation  which  it  will  adopt  as  a  basis  for  return, 
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and  the  concepts,  upon  which  the  same  is  based,  will  be  consid- 
ered to  be  binding  only  for  the  purposes  of  the  present 
determination,  and  not  necessarily  in  any  future  consideration 
of  the  rate.  At  the  same  time,  the  Commission  has  attempted 
to  reach  a  valuation,  which,  in  its  opinion,  will  at  least  approx- 
imate a  correct  figure. 

Current  Financial  Needs* 

[2]  The  company  shows  the  immediate  need  of  a  consider- 
able amount  to  be  expended  for  deferred  maintenance  which  has 
accumulated  in  recent  months,  and  urges  that  temporarily  at 
least  a  greatly  increased  fare  be  put  in  effect  to  the  end  that  the 
immediate  receipts  be  largely  increased,  which  would  permit  of 
the  funds  being  used  directly  to  meet  such  expenditures,  after 
which  consideration  could  be  given  to  lowering  the  rate.  We 
suppose  that  under  the  broad  powers  of  the  Commission  this 
«ould  legally  be  done,  but  we  feel  strongly  that  every  consid- 
eration of  good  business  judgment  indicates  the  unwisdom  of 
such  method.  Nor  do  we  consider  that  such  a  course  is  at  all 
necessary  to  compass  the  end  in  view.  The  expenditures  will 
necessarily  be  spread  over  many  months,  and  with  a  moderate 
increase,  which,  over  a  considerable  period,  will  enhance  the  net 
receipts,  the  company's  credit  will  be  restored  proportionately. 
In  the  mercantile  world  income  in  sight  can  be  used  in  the  way 
of  credit  with  practically  as  good  effect  as  cash  in  hand,  while, 
on  the  other  hand,  violent  fluctuations  in  the  rates  of  fare  so 
surely  tend  to  disrupt  traffic  that  such  a  course  would  be  very 
likely  to  entirely  defeat  the  object  to  be  attained.  Fortunately, 
in  this  respect,  the  Commission  is  clothed  with  broad  discretion 
and  this  suggestion  meets  with  its  disapproval. 

Revenue  Required  for  8  Per  Cent  Return. 

Using  as  a  basis  upon  which  to  compute  the  return  to  which 
the  company  is  entitled  the  figure  of  $18,820,606.38,  and 
assuming  as  rate  of  return  8  per  cent,  we  reach  the  sum  of 
$1,505,648.51,  and  crediting  to  this  requirement  the  return 
which  we  estimate  will  be  realized  upon  the  present  rate  of 
fare,  viz.,  $363,059.05,  we  find  a  required  balance  to  be  secured 
from  increased  fares  of  $1,142,589.46. 
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The  Commission  estimates  that  with  a  7-cent  cash  fare  and 
ft  ticket  rate  of  6J  cents  (four  tickets  for  25  cents)  an  average 
fare  of  about  6£  cents  will  be  realized.  We  assume  there  will 
be  a  falling  off  of  9  per  cent  in  traffic.  This  is  necessarily  spec- 
ulative and  we  have  no  sure  measure  by  which  to  determine 
what  the  falling  off  will  be.  Upon  this  calculation  we  realize 
a  gain  of  approximately  $1,200,000,  thus  making  up  somewhat 
more  than  the  total  assumed  required  return.  Table  C  shows 
the  calculations  supporting  this  result. 

Table  D  gives  a  comparison  of  the  reported  main  track,  mile- 
age, bonded  debt,  and  stock  issues  per  mile,  of  the  larger  trac- 
tion systems  in  the  Second  Public  Service  Commission  District 
In  such  a  comparison  allowance  must  be  made  for  the  possibil- 
ity of  varying  conditions. 

General  Condition, 

The  International  Railway  Company  has  a  bonded  debt  as  of 
December  31,  1918,  of  $28,370,582,  in  addition  to  which  it  has 
outstanding  capital  stock  of  $16,707,500.  We  find  the  com- 
pany in  an  insolvent  condition,  unable  to  meet  its  current  liabil- 
ities out  of  earnings  or  surplus.  This  condition  may  be  ascribed 
to  a  top-heavy  financial  structure,  the  recent  great  increase  in 
operating  expenses,  with  no  corresponding  increase  in  rev- 
enues, resulting  in  a  large  accumulation  of  deferred  liability 
and  loss  of  credit. 

All  of  the  capital  stock  of  the  International  Railway  Com- 
pany having  come  into  the  ownership  of  a  New  Jersey  corpo- 
ration, known  as  the  International  Traction  Company,  that 
company  performed  the  operation  known  as  "financing  the 
equity,"  that  is  to  say,  it  pledged  the  stock  with  other  collateral 
in  trust,  and  issued  against  it  bonds  bearing  4  per  cent  interest 
payable  semiannually.  The  traction  company  has  defaulted  in 
the  interest  on  these  bonds.  This  transaction  has  been  very 
widely  criticised,  and  is  believed  by  many  to  have  been  the 
cause  of  most  of  the  financial  difficulties  which  have  attended 
the  railway  company.  It  may  not  be  amiss  for  the  Commis- 
sion to  point  out  that  this  method  of  control  of  the  International 
Railway  Company  includes  some  highly  objectionable  features^ 
In  the  first  place,  the  bonding  of  the  entire  equity  of  any  prop- 
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erty,  public  utility  or  otherwise,  is  clearly  an  element  of  great 
weakness.  A  company,  which  cannot  forego  a  dividend  without 
precipitating  a  default  in  the  payment  of  interest  on  an  out- 
standing bond  issue,  is  embarrassed  the  moment  its  income  is 
diminished  to  any  considerable  degree  by  the  ordinary  fluctu- 
ations of  business.  It  is  like  a  merchant  doing  business  with 
no  surplus  or  reserve  over  and  above  his  debts.  Another  objec- 
tion, equally  vital,  is,  that  should  the  property  thus  pledged 
for  any  reason  become  or  prove  to  be  less  valuable  than  has  been 
estimated,  serious  embarrassment  ensues  and  the  company  be- 
comes bankrupt. 

Another  objectionable  feature  of  such  financial  arrangements 
is  reflected  in  the  evidence,  where  it  is  shown  that  during  the 
year  1918  the  traction  company  purchased  a  coal  mine  for 
$150,000  and  resold  it  to  the  railway  company  for  double  this 
amount  within  a  few  months  after  the  purchase.  No  evidence 
was  given  to  show  any  increase  in  value  between  the  time  of  the 
purchase  and  the  time  of  the  sale.  We  have  been  unable  to 
find,  however,  that  this  has  been  a  common  practice  between 
the  companies.  It  appears  that  all  of  the  materials  used  in 
operation  of  the  railway  company  are  purchased  in  the  open 
market  and  not  through  the  traction  company  or  any  subsidiary 
interests,  nor  is  there  any  evidence  that  in  any  other  instance 
the  railway  company  has  been  thus  exploited. 

But  it  further  appears  that  since  March  1,  1918,  when  the 
last  dividend  on  the  railway  stock  was  paid  by  that  company  to 
the  traction  company,  the  former  has  advanced  to  the  latter  in 
cash  upwards  of  $160,000  on  open  account  which  remains  un- 
paid. This  transaction  occurred  while  the  railway  company 
was  in  the  courts  seeking  increased  revenues  alleged  to  be  need- 
ed to  forestall  its  own  insolvency. 

It  is  too  obvious  to  be  questioned  that  the  profit  of  $150,000 
paid  the  traction  company  on  the  turnover  of  the  coal  mine, 
and  the  cash  advance  made  as  above  stated,  were  improper 
exploitations  of  the  railway  company's  treasury  for  the  benefit 
of  the  embarrassed  traction  company,  and  the  question  is  thus 
forcibly  presented  to  the  Commission  whether  or  not  any  in- 
creased revenues,  which  may  be  provided  by  an  increase  in  fare, 
will  not  be  similarly  withdrawn,  and  thus  diverted  from  the 
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expenditures  for  maintenance,  proper  operation,  and  payment 
of  interest  on  the  outstanding  bonded  debt  of  the  railway  com* 
pany. 

[3]  It  is  urged  by  the  learned  counsel  for  the  railway  com- 
pany that  the  relations  between  these  corporations  are  not  the 
subject  of  the  jurisdiction  of  the  Commission  and  that  it  has 
no  right  t6  inquire  into  or  consider  them.  But  the  Public  Serv- 
ice Commissions  Law  gives  the  Commission  general  supervision 
not  only  of  the  railway  company  (§45)  but  also  of  a  corpora- 
tion or  person  "owning  or  holding  a  majority  of  the  stock  of  a 
common  carrier  in  respect  of  the  relations  between  such  common 
carrier  .  .  .  and  such  owners  or  holders  in  so  far  as  such 
relations  arise  from  or  by  reason  of  such  ownership  or  holding 
of  stock  thereof  or  the  receipt  or  holding  of  any  money  or  prop- 
erty thereof  or  from  or  by  reason  of  any  contract  between  them" 
(§5).  This  language  would  seem  to  need  no  interpretation  and 
fully  answers  the  contention  of  the  counsel  in  this  regard. 

The  Commission  is  of  the  opinion  that  the  proposed  relief 
should  be  extended  only  in  such  manner  as  to  remain  within 
control.  While  the  beneficial  owners  of  the  property  are  en- 
titled to  a  reasonable  rate  of  fare,  the  interest  of  the  public  in 
the  preservation  of  the  railroad  so  that  satisfactory  service  shall 
be  given  at  reasonable  rates,  is  equally  involved.  Unless  the 
property  is  maintained  and  conserved,  neglect  in  these  respects 
will  later  on  be  reflected  in  a  breakdown  of  service.  It  will  be 
idle  to  extend  relief  to  the  railway  company  if  its  added  re- 
ceipts, instead  of  going  to  restore  its  credit  and  maintain  its 
property,  are  to  be  diverted  to  the  traction  company  in  the  form 
of  improper  advances. 

It  is  apparent  that  the  increased  revenues  will  not  be  proper- 
ly available  for  the  purpose  of  restoring  the  credit  of  the  trac- 
tion company.  It  appears  that  the  withdrawal  of  funds,  above 
referred  to,  took  place  when  the  railway  company  was  approach- 
ing default  on  its  own  interest  and  for  all  practical  purposes 
in  an  insolvent  condition*  These  funds  should  be  promptly  re- 
stored. 

It  has  been  intimated  to  the  Commission  that  plans  are  on 
foot  to  remedy  the  objectionable  conditions  above  pointed  out 
by  a  reorganization  of  the  corporate  structure,  which  will  elimi- 
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nate  the  traction  company  and  place  the  railway  company  on  a 
sound  financial  basis  with  the  beneficial  owners  of  the  equity  in 
direct  control.  This  is  highly  desirable  and  the  Commission 
strongly  recommends  it. 

The  order,  permitting  an  increase  in  rates,  will  be  made  ef- 
fective for  a  period  not  to  exceed  six  months,  beginning  not 
earlier  than  November  1,  1919.  At  the  end  of  that  time  the 
conditions  may  be  very  materially  changed.  On  a  proper  show- 
ing, if  necessary,  the  period  can  then  on  application  be  extend- 
ed, or  such  other  order  be  made  as  the  circumstances  may  seem 
to  require. 

The  order  will  also  contain  such  conditions  as  will  tend  to 
conserve  the  revenues  of  the  company  for  its  proper  corporate 
purposes.  The  terms  of  the  order  will  be  settled  by  the  Chair- 
man* 

TABLE  A. 

Valuation  of  the  Physical  Property  and  Related  Intangibles  of  the  Buffalo 

City  Lines  as  of  December  31,  1918. 

All  Lines: 

Total  fixed  capital  as  of  June  30,  1915 $38,374,866.33 

Less  other  intangible  capital  to  be  amortized 12,651,500.00 

•125,723,300.33 
•  This  item  also  includes  intangible  value  to  coyer  engineer- 
ing and  superintendence,  miscellaneous  construction  ex- 
penditures, and  interest  during  construction,  amounting 
to  approximately  $1,900,000. 

Buffalo  City  Lines: 

Reported  to  represent  63  per  cent  of  the  total  valuation: 
Therefore,  63  per  cent  of  $25,723,366.33  as  of  June  30, 

1915,  equals $16,205,720.70 

Plus  additions  to  fixed  capital  from  July  1,  1915  to  Decem- 
ber 31,  1918    2,244,234.00 

and  "New  Line* ; 17,000.00 


Total  fixed  capital  applicable  to  Buffalo  city  lines 

of  December  31,  1918   $18,466,954.71* 

Less  Reserve  for  depreciation:    63  per  cent  of  reported  re- 
serve of  $838,648.28  for  all  lines  528,348.41 

Valuation  of  tangible  and  related  intangible  property  of  the 
International  Railway  Company  in  the  city  of  Buffalo  as 
of  December  31,  1918  $17,938,606.38 

Plus  allowance  for  working  capital  882,000.00 

Amount  upon  which  to  compute  return $18,820,606.38 

It  will  be  observed  that  we  have  adopted  in  substance  the 
costs  appearing  upon  the  company's  books,  the  entries  having 
been  made  as  the  result  of  the  Commission's  examination  made 
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in  1915  and  1916.  The  end  then  Bought  was  to  obtain  as  dose 
an  approximation  as  possible  to  actual  cost,  and  an  allowance 
of  about  $1,900,000  for  the  intangible  items  of  engineering  and 
superintendence,  miscellaneous  construction  expenditures  and 
interest  during  construction  was  made  by  the  Commission.  This 
we  have  included.  We  have  excluded  the  large  item  of  "other 
intangible  capital  to  be  amortized'7  $12,651,500,  which  was 
apparently  allowed  to  stand  in  order  to  balance  the  account* 
This  was  directed  to  be  amortized  not  from  earnings  but  from 
income.  The  records  show  that  at  that  time  the  Commission 
was  urged,  but  refused,  to  allow  any  part  of  this  item  to  be  car- 
ried as  "going  value." 

[4,  5]  Going  value,  as  recognized  by  the  laws  of  this  state, 
seems  to  be  limited  to  expenses  incurred  in  the  earlier  years  of 
the  life  of  a  utility  in  building  up  its  business,  and  not  recovered 
from  the  public  in  the  way  of  earnings.  Aside  from  any  bear- 
ing upon  that  question  which  the  Milburn  Agreement  may  have, 
we  do  not  see  how  any  substantial  amount  can  be  claimed  under 
this  head.  It  would  seem  clear,  however,  that  that  agreement, 
which  by  its  terms  settled  all  disputes  arising  out  of  rates  of 
fare  and  the  giving  of  transfers,  by  the  agreement  to  transport 
passengers  for  a  fixed  fare,  precludes  any  consideration  of 
going  value  antecedent  to  its  date,  and  it  seems  equally  clear  that 
from  that  time  forward  until  the  legislature  assumes  the  regula- 
tion of  the  fare  the  same  principle  must  govern* 

It  is  not  the  case  of  a  maximum  rate  being  fixed  as  one  of  the 
conditions  of  a  consent  to  construction  and  operations  granted 
by  the  local  authorities,  and  it  does  not  necessarily  follow  that 
the  principle  which  we  are  applying  here  would  be  applicable  to 
that  class  of  cases.  The  distinction  is  pointed  out  in  the  recent 
decision  by  the  Virginia  supreme  court  of  appeals  in  the  case 
of  Virginia  Western  Power  Co.  v.  Commonwealth  ex  rel.  Clif- 
ton Forge,  P.TJ.R.1919E,  766,  99  S.  E.  723;  and  the  Cleve- 
land Case,  194  IT.  S.  617,  and  the  Columbus  Case,  249  TJ.  S. 
399,  63  L.  ed.  669,  rest  upon  the  broad  powers  of  contract  given 
to  Ohio  municipalities  by  the  legislature  of  that  state. 

The  binding  power  of  the  Milburn  Agreement  does  not  rest 
upon  any  constitutional  or  legislative  grant  of  power  to  impose 
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conditions  in  the  consent  of  local  authorities,  but  upon  the  fact 
that  it  is  a  contract  between  the  city  and  the  railroads  based 
upon  valuable  considerations  and  ratified  by  the  legislature.  It 
fixed  not  a  maximum  or  a  minimum,  but  the  exact  rate  of  fare, 
subject  only  to  the  proviso  that  nothing  in  the  contract  con- 
tained "shall  be  construed  to  prevent  the  legislature  regulating 
the  fare," 

If  we  follow  the  plain  intent  and  meaning  of  this  contract,  it 
seems  quite  obvious  that  the  company  cannot,  now  that  the  pow- 
er so  reserved  by  the  legislature  is  being  exercised  by  the  Com- 
mission, ask  that  any  going  value  be  taken  into  account  for  the 
purpose  of  making  up  possible  past  deficiencies  of  return,  and 
conversely,  that  the  municipality  cannot  now  be  heard  to  re- 
quire that  any  excessive  return  which  may  have  been  secured 
by  the  company  during  the  period  of  operation  under  the  rate 
fixed  by  the  contract  be  now  taken  into  account  in  fixing  future 
rates.  It  would  seem  apparent  that  any  such  treatment  of  past 
operation  would  have  the  effect  of  defeating  the  object  of  the 
contract  so  far  as  it  fixed  the  rate  and  rendered  the  contract 
rate,  heretofore  charged,  not  an  actual  but  a  nominal  one. 

The  company,  while  not  conceding  the  correctness  of  this 
view,  contends  that  if  it  is  adopted  the  regulation  by  the  Com- 
mission should  be  assumed  to  have  its  inception  as  of  the  date 
of  the  company's  application  for  relief.  That  contention  seems 
just.  The  investigation  by  the  Commission,  as  well  as  its  deter- 
mination, may  well  be  considered  a  part  of  the  exercise  of  the 
reserved  regulatory  power,  and  will  be  treated  accordingly. 
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TABLE  B. 

Computations  Used  in  Arriving  at  Estimated  Gross  Income  of  the  Buffalo 

City  Lines. 

Buffalo  City  Line — Per  Company's  Books. 

Operating  revenues  January  1  to  June  30,  1919  . .  $3,363,572.25 
Revenue  deductions  for  the  same  period — 

Maintenance  of  way  and  structures  $230,510.76 

Maintenance  of  equipment 324,871.09 

Traffic  expenses 14,765.00 

Conducting  transportation 1,630,240.39 

Accidents  and  damages 1481,784.88 

General  law  expenses 19,503.31 

Other  general  expenses 171,059.81 

Taxes 231,061.87 

Rentals   217.50 

Depreciation  (as  per  books)    6,222.30 

Total  revenue  deductions  $3,009,236.91 

Gross  income  for  the  first  six  months  of 

the  year  1919 $354,335.34 

Gross  income  for  entire  year,  $354,335.34 X 

$708,670.68 


Buffalo  City  Line — As  adjusted  by  the  Commission. 

Operating  revenues  January  1,  to  December  31, 

1919  $6,727,144.50 

Revenue  deductions  January  1,  to  December  31, 
1919: 

Maintenance  of  way  and  structures  $461,021.52 

Maintenance  of  equipment 649,742.18 

Traffic  expenses 29,530.00 

Conducting  transportation 3,060,480.78 

Accidents  and  damages 1679,625.99 

General  law  expenses 39,006.62 

Other  general  expenses 342,119.62 

Taxes  462,123.74 

Rentals   435.00 

Depreciation »640,000.00 

$6,364,085.45 

Estimated  gross  income  for  the  year  1919 
at  the  five  cent  rate  after  allowing  for 
operating  expenses,  taxes,  and  deprecia- 
tion     $363,059.05 

1  Accidents  and  Damages. 

This  item  is  entered  for  the  six  months  at  $481,784.88,  or  at  the  rate  of 

$963,569.76  for  the  year.    The  corresponding  item  for  several  preceding  years 

was  as  follows: 

1914 : $315,377 

1915 293,103 

1917 473,235 

1918 679,625 

The  large  and  rapid  increases  in  this  item  are  not  very  clearly  explained; 

evidently  there  is  an  accumulation  in  the  later  years  of  liabilities  deferred. 

If  we  allow  as  a  proper  allocation  to  the  year  1919  the  same  amount  eharged 
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in  1918  we  will  probably  be  charging  the  current  year  with  its  fall  pro- 
portion.   The  item  will  be  adjusted  accordingly. 

•  The  depreciable  property  of  the  International  Railway  in 

the  city  of  Buffalo  amounts  to  approximately $16,000,000.00 

which  at  the  rate  of  4  per  cent  (.04% )  reflects  the  amount  .04 

applicable  to  depreciation  during  the  year  1919 640,000.00 

Estimate  of  Operating  Results  Under  the  Increased  Rates  Period  of  one  Tear. 

Buffalo  city  lines — 
New  rates: 

Cash  fare — 7  cents  per  passenger 

Tickets  sales — four  tickets  for  25  cents 

Estimated  to  yield  6$  cents  per  passenger 
Number  of  passengers  estimated 

to  be  carried  at  5  cents  per 

passenger    132,524,145 

Estimated  lose  of  passengers  due 

to  fare  increase — 9  per  cent  of 

above 11,927473 

■ 

Estimated  number  of  passengers 

at  new  rate 120,596,972 

Estimated  revenue  per  passenger 

at  new  rate .065      $7,838,803.18 

Compared  with  the  passenger  receipts  from 
132,624,145  passengers  estimated  to  be  car- 
ried at  5  cents  6,626,207.25 

Estimated  increase  in  passenger  revenue      $1,212,595.93 
which,  added  to  the  estimated  gross  income 
for  the  year  1919,  after  allowing  for  oper- 
ating expenses,  taxes,  and  depreciation,  as 
shown  in  Table  "B" 363,059.05 

represents  the  estimated  gross  income  for 

one  year  at  the  new  rate $1,575,634.98 

Return  based  upon  valuation: — 

Total  fixed  capital  and  related  intangibles, 
such  as  engineering  and  superintendence, 
miscellaneous  construction  expenses  and 
interest  during  construction  as  of  December 

31,  1918  $18,466,954.79 

Lee*  reported  reserve  for  depreciation  appli- 
cable to  Buffalo  city  lines 528,348.41 

Valuation  of  the  tangible  and  related  in- 
tangible property  of  the  International 
Railway  Company  in  the  city  of  Buffalo 
as  of  December  31,  1918 $17,938,606.38 

Fins  allowance  for  working  capital 882,000.00 

Amount  upon  which  to  compute  return — 

as  shown  in  Table  "A" $18,820,606.38 

Return  at  3  per  cent  on  above  valuation  .  •  $1,505,648.51 

resulting  in  an  excess  of  gross  income  of 
*~  over  the  amount  believed  to  be  a  fair  re- 
turn upon  the  valuation  of  the  company's 

property   $70,006.47 
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TABLE  D. 
Cost  Per  Mile  of  Track  of  Electric  Railways  Named. 


Main 

Track 

Mileage. 

Fixed 
Capital. 

Mortgage 
Bonds. 

Stock* 

New  York  State  Railways 

(as  of  Dec.  30,  1917) 

Authority,  Needy,  1918 

416.67 
103.8 
134.4 
46.46 
46.83 

$60,231,709 
120,584 

11,730,133 
113,664 

7,353,084 
64,710 

8,806,869 
83,737 

3,810,220 
83,138 

$24,693,000 
69.277 

6,500,000 
62,923 

2,676,000 
19,911 

1,000,000 
22,002 

2,467,000 
54,266 

$23,814,900 
67,169 

United  Traction  Co.   (as 
of  Dec.  31,  1918) 
Authority  P.S.C.  Report 
Per  mile 

12,500,000 
121.007 

Schenectady  Railway  (as 
of  Dec.  31,  1918) 
Authority  P.S.C.  Report 
Per  mile 

4,100,00* 
30,506 

Yonkers  Railroad  Co.  (as 
of  Dec.  31,  1918) 
Authority  P.S.C.  Report 
Per  mile 

1,000,000 
22,002 

Bingham  ton  Railroad  Co. 

(as  of  Dec.  31,  1918) 

Authority  P.S.C.  Report 

978,995 
21,361 

» 

International  Railway  Co. 
— all  lines  (as  of  Dec. 
31,  1918) 
Authority  P.S.C.  Report 

404.28 

44,486,406 
110,061 

28,370,682 
70,175 

16,707,500 
41,327 

International  Railway  Co. 
Per  mile 

208. 

28,032,105.15 
134,770.00 

(63  per  cent 

of  total ) 
17,873,466.66 
85,930.00 

(63  per  cent 

of  total) 
10,525,725. 
50,604.00 

Dec.  31,  1918 

Irvine,  Fennell,  and  Kellogg,  Commissioners,  concur,  the 
latter  filing  memorandum ;  Barhite,  Commissioner,  concurs  in 
result,  filing  memorandum. 

Kellogg,  Commissioner:  I  concur  in  the  opinion  of  the 
Chairman.  I  approve  of  this  increase  in  fare,  however,  only 
as  a  temporary  expedient,  and  approve  of  the  proposed  order 
only  because  it  is  extremely  limited  as  to  time. 

An  important  factor  in  the  computation  is  the  assumed  de- 
crease of  travel  resultant  from  the  increase  in  fare.  This,  I 
think,  is  largely  problematical,  and  the  increase  of  rate  pro- 
posed is  justified  only  upon  the  assumption  that  it  will  occur. 
Some  decrease  is  usually  experienced  in  such  cases,  but  in  most 
instances  the  former  volume  of  travel  is  sooner  or  later  re- 
stored, and  I  believe  in  a  growing  city  like  Buffalo  whatever 
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loss  of  travel  may  follow  the  increase  in  fare  will  soon  be  over- 
coma 

If  it  were  not  for  this  probable  decrease  in  travel,  a  flat  fare 
of  6  cents  would,  under  the  computation  set  forth  in  the  Chair* 
man's  opinion,  be  adequate. 

Unless  other  elements  enter  to  change  the  situation,  in  the 
meantime,  it  seems  to  me  that  a  6  cent  fare  would  be  adequate 
and  sufficient  in  fairness  both  to  the  carrier  and  the  public,  when 
whatever  shrinkage  in  travel  following  the  proposed  rate  in- 
crease is  overcome. 

Barhite,  Commissioner:  I  heartily  concur  in  the  result 
reached  by  the  Chairman  in  this  case.  The  figures  presented  as 
a  matter  of  arithmetic  might  justify  a  higher  rate  of  fare  than 
the  one  which  he  recommends.  But  experience  has  taught  that 
an  increase  in  a  street  railway  fare  usually  is  followed  by  a 
decrease  in  patronage.  While  there  are  no  accurate  statistics  of 
general  application  the  experiments  which  have  been  made  would 
indicate  that  an  increase  of  each  cent  in  a  rate  of  fare  is  fol- 
lowed by  at  least  seven  per  cent  decrease  in  the  number  of  pas- 
sengers carried.  By  limiting  the  effect  of  the  order  which  the 
Commission  may  make  to  six  months,  a  sufficiently  long  time 
will  have  passed  to  enable  the  Commission  at  the  end  of  that 
time  to  take  any  further  action  which  the  operation  of  the  road, 
under  the  rate  named,  may  justify. 

There  is,  however,  one  conclusion  reached  in  the  prevailing 
opinion  to  which  I  cannot  give  my  assent.  That  conclusion 
briefly  stated  is  to  the  effect  that  in  fixing  a  rate  this  Commis- 
sion cannot  provide  for  any  deficiency  which  may  have  accrued 
while  the  road  was  operating  under  the  Milburn  Agreement; 
that  the  regulatory  power  of  the  Commission  must  have  its  in- 
ception as  of  the  date  of  the  company's  application  for  relief, 
and  that  provision  can  only  be  made  for  the  future  from  that 
date  and  not  for  the  past.  If  that  contention  is  true  the  power 
of  the  state  to  provide  for  the  well  being  and  the  prosperity  of 
street  railway  companies  is  very  meager.  It  should  be  remem- 
bered that  statutes,  intended  to  regulate  the  rates  of  our  public 
utility  corporations,  are  really  intended  for  the  benefit  of  the 
public  and  must  be  liberally  construed  in  the  interest  of  the 
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public.  Beekman  v.  Third  Avenue  E.  K.  Co.  153  K  Y.  144, 
160 ;  People  ex  rel.  Jackson  v.  Potter,  47  N.  Y.  375,  382. 

No  argument  is  needed  to  show  that  street  railways  in  our 
modern  life  are  an  absolute  necessity;  no  .argument  is  needed 
to  show  that  they  cannot  exist  without  sufficient  income  to  pay 
the  expense  of  operation,  and  their  only  ultimate  source  of  in- 
oome  is  the  fares  they  receive  from  their  passengers.  They  may 
temporarily  borrow  money,  but  that  money  must  be  repaid.  If 
relief  is  not  granted  at  some  time,  a  stoppage  of  service  must 
result  and  the  public  suffers.  If  this  Commission  can  grant  no 
relief  which  may  provide  for  past  debts  however  honestly  in- 
curred, then  to  provide  a  relief  which  only  takes  care  of  the 
future  simply  puts  of!  the  day  of  final  dissolution.  The  officials 
of  a  company  may  know  that  the  income  received  does  not  pay 
the  expenses  of  operation,  and  yet  may  believe  that  increased 
business  in  the  future  will  care  for  the  increasing  shortage  of 
money;  if  subsequent  conditions  do  not  justify  their  hopes, 
there  is  no  way  to  rectify  an  honest  belief. 

I  do  not  believe  that  the  statute  under  which  the  Commis- 
sion acts  should  bear  so  narrow  an  interpretation  as  to  exclude  a 
consideration  of  the  conditions  to  which  attention  has  been 
called.  Provision  is  made  for  the  determination  of  a  "just  and 
reasonable  rate."  Is  a  rate  just  and  reasonable  which  only  pro- 
vides for  the  future  and  leaves  no  way  for  the  company  to  pay 
its  pa3t  debts,  although  these  debts  may  have  been  honestly  in- 
curred for  the  benefit  of  the  public  in  furnishing  service. 

The  recent  decision  of  the  court  of  appeals  did  not  bring  into 
existence  the  right  of  this  Commission  to  fix  a  just  and  reason- 
able rate;  that  decision  simply  interpreted  and  placed  beyond 
question  the  right  which  existed  under  the  law  and  the  condi- 
tions which  governed  the  actions  of  the  parties. 

To  hold  that  because  the  city  and  the  railroad  had  entered 
into  an  agreement  prevents  the  state  from  fixing  a  just  and  rea- 
sonable rate,  is  to  ignore  the  police  power  of  the  state,  which  is 
pre-eminent  and  cannot  be  controlled  by  agreements  or  statutes. 
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PACIFIC  LIGHT  &  POWEB  COEPORATIOW 

v. 

CITY  OF  PASADENA,  et  al. 

[Decision  No.  6635,  Case  No.  926.] 

Certificate  of  convenience  and  necessity  —  Municipal  plants  —  lfeces* 
sity  for. 

1.  A  city  operating  an  electric  utility  beyond  its  own  incorporate 
limits,  is  not  required  to  obtain  a  certificate  of  public  convenience  and 
necessity  from  the  California  Commission,  where  it  is  shown  that 
such  service  was  being  rendered  prior  to  the  effective  date  of  the  Public 
Utilities  Act. 

Municipalities  —  Operating  public  utilities  —  Private  corporations. 

2.  Municipal  corporations,  insofar  as  they  engage  in  public  enter- 
prises as  distinguished  from  the  exercise  of  governmental  functions, 
must  be  regarded  as  falling  within  the  phrase  "a  private  corporation/' 

.  as  that  phrase  is  used  in  §  23  of  art.  12  of  the  Constitution  of  Cali- 
fornia, defining  public  utilities. 

Commissions  —  Powers  —  Regulation  of  utilities  — >  Constitutional 
authority. 

3.  The  California  Constitution  gives  to  the  legislature  unlimited 
power  to  vest  in  the  Railroad  Commission  any  jurisdiction  whatsoever 
respecting  any  or  all  public  utilities  and  not  merely  the  public  utilities 
specifically  defined  in  the  Constitution  itself. 

Commissions  —  Powers  —  Delegation  by  legislature. 

4.  The  legislature  of  California  has  delegated  to  the  Railroad  Com- 
mission, jurisdiction  over  every  corporation  supplying  electric  energy 
for  compensation  generally  to  the  public,  including  municipalities 
rendering  service  outside  of  their  corporate  limits. 

[August  30,   1919.] 

Compulint  by  Pacific  Light  &  Power  Corporation  that  the 
city  of  Pasadena  was  rendering  electric  service  outside  of  its 
incorporate  limits  without  a  certificate  of  convenience  from  the 
California  Commission;  certificate  held  unnecessary  but  city  of 
Pasadena  ordered  to  file  with  Commission  a  complete  rate  sched- 
ule. 

Appearances:  Gibson,  Dunn  &  Crutcher,  James  A.  Gibson, 
for  complainant;  J.  H.  Howard,  for  defendants;  H.  H.  Trow- 
bridge and  John  R.  Dixon,  amici  curiae,  one  behalf  of  complain* 
ant. 
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Edgerton,  Commissioner:  This  case  is  presented  upon  an 
agreed  statement  of  facts,  the  question  at  issue  being  solely  one 
of  law.  Briefly,  the  facts  are  that  from  about  September,  1900, 
oomplainant,  Pacific  Light  &  Power  Corporation,  itself  and 
through  its  predecessor  San  Gabriel  Electric  Company,  has 
been  supplying  electric  energy  for  light  and  power  purposes  to 
the  inhabitants  of  the  city  of  South  Pasadena.  In  so  doing  com- 
plainant is  admittedly  a  public  utility  subject  to  the  provisions 
of  the  Public  Utilities  Act  and  the  jurisdiction  of  the  Railroad 
Commission. 

Defendant,  city  of  Pasadena,  a  municipal  corporation,  for 
many  years  has  owned  and  operated  an  electric  utility  system 
used  to  supply  electric  energy  for  light  and  power  purposes  to 
the  inhabitants  of  that  municipality.  On  December  10,  1909, 
the  city  of  Pasadena  commenced  the  service  of  electric  energy 
for  light  and  power  purposes  to  the  Raymond  Hotel  situated 
within  the  municipal  limits  of  the  city  of  South  Pasadena,  and 
has  greatly  increased  the  number  of  its  consumers  within  that 
city,  until  at  the  time  this  proceeding  was  instituted  the  city  of 
Pasadena  was  serving  over  100  consumers  within  the  municipal 
limits  of  the  city  of  South  Pasadena.  The  agreed  statement 
of  facts  recites :  "That  since  the  10th  day  of  October,  1911,  the 
city  of  Pasadena  has  been  furnishing  electricity  for  heating, 
lighting,  and  power  to  the  inhabitants  of  the  city  of  South  Pasa- 
dena under  and  by  virtue  of  the  provisions  of  §  19,  of  Article 
XI,  of  the  Constitution  of  the  state  of  California  as  then  amend- 
ed; that  on  April  7,  1914,  and  pursuant  to  an  act  of  the  legisla- 
ture of  the  state  of  California,  entitled  'An  act  granting  to  mu- 
nicipal corporations  of  the  state  of  California  the  right  to 
construct,  operate,  and  maintain  water  and  gas  pipes,  mains  or 
conduits,  electric  light  and  electric  power  lines,  and  telephone 
and  telegraph  lines  along  or  upon  any  road,  street,  alley,  avenue 
or  highway  or  across  any  railway,  canal,  ditch,  or  flume/  ap- 
proved April  10,  1911  (Stat  1911,  p.  852),  the  governing  body 
of  the  city  of  South  Pasadena,  to  wit,  the  board  of  trustees  there- 
of, by  order  made  and  passed  by  more  than  a  two-thirds  vote  of 
said  body,  granted  to  the  city  of  Pasadena  the  right  to  use  and 
occupy  the  streets,  alleys,  avenues,  and  highways  of  the  city  of 
South  Pasadena  for  the  construction,  operation,  and  mainte- 
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nance  of  overhead  and  underground  electric  light  and  electric 
power  lines." 

The  basis  of  the  complaint  of  Pacific  Light  &  Power  Corpora- 
tion is  that  the  city  of  Pasadena,  in  so  far  as  it  supplies  electric 
energy  for  compensation  to  consumers  outside  the  territorial 
limits  of  the  municipality,  is  a  public  utility  subject  to  the  pro- 
visions of  the  Public  Utilities  Act  and  the  jurisdiction  of  the 
Railroad  Commission.  The  complaint  prays  for  an  order  re- 
quiring the  city  of  Pasadena  to  obtain  from  the  Railroad  Com- 
mission, under  §  50  of  the  Public  Utilities  Act,  a  certificate  of 
public  convenience  and  necessity  before  serving  electric  energy 
within  the  limits  of  the  city  of  South  Pasadena,  complainant 
already  being  engaged  in  the  public  utility  business  of  supplying 
electric  energy  within  that  area.  The  complaint  also  prays  that 
the  city  of  Pasadena  be  required  to  file  with  the  Railroad  Com- 
mission its  rates  for  electric  energy  supplied  within  the  limits 
of  the  city  of  South  Pasadena. 

[1]  As  to  the  necessity  of  obtaining  a  certificate  of  public 
convenience  and  necessity,  the  agreed  statement  of  facts  shows 
that  the  city  of  Pasadena  commenced  the  service  complained  of 
prior  to  March  23,  1912,  when  the  Public  Utilities  Act  became 
effective,  and  under  the  provisions  of  §  50  of  that  act  a  cer- 
tificate of  public  convenience  and  necessity  is  not  necessary  to  a 
continuance  of  the  service  already  initiated  when  the  act  became 
effective. 

The  question  still  remains,  however,  as  to  the  necessity  of  the 
city  of  Pasadena  filing  with  the  Railroad  Commission  its  rates 
for  electric  energy  supplied  to  consumers  within  the  city  of 
South  Pasadena.  The  answer  to  this  question  depends  upon  the 
extent,  if  any,  to  which  the  city  of  Pasadena  is  subject  to  the 
provisions  of  the  Public  Utilities  Act  and  the  jurisdiction  of  the 
Railroad  Commission  when  engaged  in  a  public  utility  service 
outside  the  municipal  limits.  No  question  is  presented  in  this 
proceeding  as  to  the  amenability  of  the  city  to  the  provisions  of 
the  Public  Utilities  Act  and  the  jurisdiction  of  the  Railroad 
Commission  in  so  far  aa  public  utility  service  is  rendered  within 
Hie  municipal  limits;  and  counsel  have  suggested  distinctions 
in  fact  and  in  law  which  might  result  in  the  adoption  of  a  dif- 
ferent conclusion  as  to  the  jurisdiction  of  the  Railroad  Commis- 
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sion  over  intramunicipal  service  from  that  applicable  to  extra- 
municipal  service.  Accordingly,  I  shall  in  this  opinion  confine 
myself  solely  to  the  issue  presented,  namely,  the  jurisdiction 
of  the  Railroad  Commission  over  the  rates  charged  by  the  city 
of  Pasadena  for  a  public  utility  service  supplied  by  the  mu- 
nicipality to  consumers  outside  the  municipal  limits. 

The  argument  against  the  Commission's  jurisdiction  is  based 
almost  entirely  upon  the  use  of  the  words  "private  corporation" 
in  §  23,  Article  XII  of  the  State  Constitution.  That  section 
provides  in  part: 

"Every  private  corporation,  and  every  individual  or  associa- 
tion of  individuals,  owning,  operating,  managing,  or  controlling 
any  commercial  railroad,  interurban  railroad,  street  railroad, 
canal,  pipe-line,  plant,  or  equipment,  or  any  part  of  such  rail- 
road, canal,  pipe-line,  plant  or  equipment  within  this  state,  for 
the  transportation  or  conveyance  of  passengers,  or  express  mat- 
ter, or  freight  of  any  kind,  including  crude  oil,  or  for  the  trans- 
mission of  telephone  or  telegraph  messages,  or  for  the  produc- 
tion, generation,  transmission,  delivery,  or  furnishing  of  heat, 
light,  water,  or  power  or  for  the  furnishing  of  storage  or  wharf- 
age facilities,  either  directly  or  indirectly,  to  or  for  the  public, 
and  every  common  carrier,  is  hereby  declared  to  be  a  public 
utility  subject  to  such  control  and  regulation  by  the  Railroad 
Commission  as  may  be  provided  by  the  legislature,  and  every 
class  of  private  corporations,  individuals,  or  associations  of  in- 
dividuals hereafter  declared  by  the  legislature  to  be  public  utili- 
ties shall  likewise  be  subject  to  such  control  and  regulation. 
The  Railroad  Commission  shall  have  and  exercise  such  power 
and  jurisdiction  to  supervise  and  regulate  public  utilities,  in  the 
state  of  California,  and  to  fix  the  rates  to  be  charged  for  com- 
modities furnished,  or  services  rendered  by  public  utilities  as 
shall  be  conferred  upon  it  by  the  legislature,  and  the  right  of  the 
legislature  to  confer  powers  upon  the  Railroad  Commission  re- 
specting public  utilities  is  hereby  declared  to  be  plenary  and  to 
be  unlimited  by  any  provision  of  this  Constitution. " 

[2]  It  is  contended  that  the  use  of  the  words  "private  cor- 
poration" in  this  section  of  the  Constitution  absolutely  precludes 
the  legislature  from  vesting  in  the  Railroad  Commission  any 
jurisdiction  whatever  with  reference  to  the  public  utility  opera- 
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tions  of  any  municipality  or  public  corporation.  Reliance  is 
placed  in  part  upon  §  19,  Article  XI  of  the  Constitution,  which 
gives  to  municipalities  the  right  to  establish  and  operate  certain 
defined  public  utilities  and,  under  the  conditions  therein  speci- 
fied, to  operate  these  utilities  beyond  the  municipal  limits.  It 
is  contended  that  this  section  gives  to  municipalities  the  right  to 
operate  public  utilities  without  any  supervision  or  regulation  by 
the  state. 

I  am  unable  to  agree  that  these  provisions  of  the  Constitution 
prohibit  the  legislature  from  vesting  the  Railroad  Commission 
with  any  jurisdiction  whatever  over  public  utilities  owned  and 
operated  by  municipalities.  At  the  outset  §  23  of  Article  XII 
of  the  Constitution  defines  certain  businesses  conducted  by  "a 
private  corporation,  and  every  individual  or  association  of  in- 
dividuals" to  be  public  utilities  subject  to  such  regulation  by 
the  Railroad  Commission  as  may  be  imposed  by  the  legislature. 
Under  decisions  of  our  supreme  court  to  which  I  shall  later 
refer,  it  appears  to  be  perfectly  proper  to  hold  that  municipal 
corporations,  in  so  far  as  they  engage  in  public  utility  enter- 
prises as  distinguished  from  the  exercise  of  governmental  func- 
tions, must  be  regarded  as  falling  within  the  phrase  "a  private 
corporation,  and  every  individual  or  association  of  individuals, " 
as  that  phrase  is  used  in  §  23  of  Article  XII  of  the  Constitu- 
tion. Aside  from  this  point,  however,  it  should  be  noted  that 
after  specifically  defining  these  businesses  to  be  public  utilities, 
§  23  of  Article  XII  continues: 

"The  Railroad  Commission  shall  have  and  exercise  such  pow- 
er and  jurisdiction  to  supervise  and  regulate  public  utilities,  in 
the  state  of  California,  and  to  fix  the  rates  to  be  charged  for 
commodities  furnished,  or  services  rendered  by  public  utilities 
as  shall  be  conferred  upon  it  by  the  legislature,  and  the  right  of 
the  legislature  to  confer  powers  upon  the  Railroad  Commission 
respecting  public  utilities  is  hereby  declared  to  be  plenary  and 
to  be  unlimited  by  any  provision  of  this  Constitution. " 

Also  §  22  of  Article  XII,  after  specifically  bringing  within 
the  jurisdiction  of  the  Railroad  Commission,  "railroad  and  oth- 
er transportation  companies,"  continues: 

TN"o  provision  of  this  Constitution  shall  be  construed  as  a 
limitation  upon  the  authority  of  the  legislature  to  confer  upon 
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the  Railroad  Commission  additional  powers  of  the  same  kind 
or  different  from  those  conferred  herein  which  are  not  inconsist- 
ent with  the  powers  conferred  upon  the  Railroad  Commission 
in  this  Constitution,  and  the  authority  of  the  legislature  to  con- 
fer such  additional  powers  is  expressly  declared  to  be  plenary 
and  unlimited  by  any  provision  of  this  Constitution." 

[3]  Under  these  plenary  provisions  of  the  Constitution  the 
legislature  is  given  unlimited  power  to  vest  the  Railroad  Com- 
mission with  jurisdiction  respecting  public  utilities.  The  pro- 
visions are  not  limited  in  their  applicability  to  the  particular 
utilities  specifically  defined  in  the  Constitution  itself,  but  give 
to  the  legislature  unlimited  power  irrespective  of  all  other  pro- 
visions of  the  Constitution  to  vest  in  the  Railroad  Commission 
any  jurisdiction  whatever  respecting  any  or  all  public  utilities. 
In  other  words,  under  these  plenary  constitutional  provisions 
the  legislature  can  if  it  so  desires  vest  in  the  Railroad  Commis- 
sion jurisdiction  over  any  or  all  classes  of  public  utilities  wheth- 
er privately  or  publicly  owned  and  operated. 

[4]  Accordingly  we  must  look  to  the  Public  Utilities  Act 
(Stat  1915,  p.  115)  to  see  what  the  legislature  has  done.  The 
classes  of  public  utilities  subject  to  the  provisions  of  that  act 
and  the  jurisdiction  of  the  Railroad  Commission  are  defined  in 
various  subdivisions  of  §  2. 

Section  2  (bb)  provides  in  part: 

"The  term  'public  utility*  when  used  in  this  act  includes  every 
common  carrier,  pipe-line  corporation,  gas  corporation,  electri- 
cal corporation,  telephone  corporation,  telegraph  corporation, 
water  corporation,  wharfinger  and  warehouseman  ^where  the 
service  is  performed  for  or  the  commodity  delivered  to  the  pub- 
lic or  any  portion  thereof." 

This  subsection  declares  every  "electrical  corporation"  where 
the  service  is  performed  for,  or  the  commodity  delivered  to,  the 
public  or  any  portion  thereof,  to  be  a  public  utility. 

Section  2  (r)  provides: 

"The  term  'electrical  corporation*  when  used  in  this  act  in- 
cludes every  corporation  or  person,  their  lessees,  trustees,  re- 
ceivers, or  trustees  appointed  by  any  court  whatsoever,  owning, 
controlling,  operating,  or  managing  any  electric  plant  for  com- 
pensation within  this  state,  except  where  electricity  is  generated 
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upon  or  distributed  by  the  producer  through  private  property 
alone  solely  for  his  own  use  or  the  use  of  his  tenants  and  not  for 
sale  to  others." 

Section  2  (c)  and  (d)  provide: 

(c)  "The  term  'corporation'  when  used  in  this  act  includes  a 
corporation,  a  company,  an  association,  and  a  joint  stock  associa- 
tion." 

(d)  "The  term  'person'  when  used  in  this  act  includes  an 
individual,  a  firm  and  a  copartnership." 

In  each  of  these  definitions  the  legislature  has  subjected  to 
the  jurisdiction  of  the  Railroad  Commission  every  corporation 
supplying  electric  energy  for  compensation  generally  to  the  pub- 
lic. There  is  nothing  in  these  definitions  which  purports  to 
limit  their  effect  only  to  privately  owned  and  operated  corpora- 
tions. The  term  "corporation"  is  used  without  any  qualifying 
limitation,  and  is  equally  applicable  to  a  corporation  publicly 
owned  as  to  one  privately  owned.  The  contention  of  complain- 
ant, therefore,  that  the  term  "private  corporation"  used  in  §  23 
of  Article  XII  of  the  Constitution  defeats  the  jurisdiction  of  the 
Railroad  Commission  in  the  present  proceeding,  is  untenable 
inasmuch  as  the  legislature,  which,  under  the  Constitution,  has 
unlimited  power  to  define  public  utilities  subject  to  the  juris- 
diction of  the  Railroad  Commission,  has  not  qualified  the  term 
"corporation"  to  exclude  those  which  may  be  municipally  owned. 
The  legislative  definition  does  not  apply  to  private  corporations 
only,  but  to  every  corporation. 

Furthermore,  there  is  a  well-established  rule  that  when  a 
municipal  corporation  engages  in  the  public  utility  business  it 
ceases  to  act  in  its  governmental  capacity  and  is  to  be  regarded, 
as  to  its  rights  and  obligations,  on  exactly  the  same  plane  as  any 
person  or  private  corporation  engaged  in  the  same  business.  Our 
own  supreme  court  definitely  announced  this  principle  in  South 
Pasadena  v.  Pasadena  Land  &  Water  Company,  152  Cal.  579. 
In  that  case  the  supreme  court  had  before  it  for  decision  the 
character  of  the  obligations  of  the  city  of  Pasadena  in  supplying 
water  to  the  inhabitants  of  South  Pasadena,  which  decision  is, 
of  course,  peculiarly  pertinent  in  the  present  proceeding.  The 
court  decided  that  in  performing  this  public  utility  service  the 
city  of  Pasadena  was  acting — not  in  a  governmental  capacity, 
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but  in  a  proprietary  capacity,  and  was  subject  to  the  rights  and 
obligations  which  would  be  imposed  upon  any  privately  owned 
public  utility  performing  the  same  service  including  the  obliga- 
tion of  having  its  rates  fixed  by  the  city  of  South  Pasadena  in 
accordance  with  the  provisions  of  §  19,  Article  XI  of  the  Con- 
stitution, which  at  that  time  vested  the  control  of  public  utility 
rates  in  the  municipalities  of  the  state.  I  call  attention  to  the 
fact  that  the  power  of  municipalities  to  regulate  rates  of  public 
utilities  operating  within  their  limits  as  provided  by  section  19 
of  Article  XI  of  the  Constitution  was  transferred  to  the  Rail- 
road Commission  by  an  amendment  adopted  November  3,  1914, 
to  section  23  of  Article  XII  of  the  Constitution.  It  is  impor- 
tant to  bear  this  fact  in  mind  in  considering  the  decision  of  the 
Supreme  Court  in  the  Pasadena  case.  The  conclusion  of  the 
court  in  the  Pasadena  case  under  the  constitutional  provisions 
then  existing  is  stated  on  page  592  as  follows: 

"Under  the  Constitution  South  Pasadena  has  power  to  fix 
the  rates  to  be  charged  for  water  supplied  to  its  inhabitants  and 
to  control  the  manner  of  laying  and  repairing  pipes  in  its  streets 
for  that  purpose.  Necessarily  it  has  this  power  as  against  an- 
other city  engaged  in  supplying  such  water,  as  well  as  when  an 
individual  or  water  corporation  does  so.  It  is  suggested  that 
the  two  cities  each  represent  the  sovereign  power  and  would  have 
equal  authority  in  all  municipal  affairs,  that  a  conflict  would 
ensue,  and  that  such  consequences  cannot  be  considered  as  in- 
tended, unless  the  intention  is  expressly  and  unmistakably  de- 
clared. In  this  connection  the  rule  is  invoked  that  there  cannot 
be  two  municipalities  exercising  the  same  powers  at  the  same 
time  within  the  same  territory.  But  the  two  cities  would  not  be 
of  equal  authority  with  respect  to  the  use  of  water  in  South 
Pasadena,  in  such  a  case.  South  Pasadena  would  have  the  pow- 
er above  stated,  under  the  constitution,  and  Pasadena,  so  far  as 
that  service  is  concerned,  would  be  subject  to  those  powers,  to 
the  same  extent  as  the  Pasadena  Land  and  Water  Company  is 
now  subject  thereto.  In  the  carrying  on  of  the  water  service  to 
the  people  of  South  Pasadena  the  city  of  Pasadena  will  not  be 
acting  in  its  political,  public,  or  governmental  capacity  as  an 
agent  of  the  sovereign  power  equal  in  all  respects  to  the  city 
within  which  it  operates.     In  administering  a  public  utility> 
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such  as  a  water  system,  even  within  its  own  limits,  a  city  does 
not  act  in  its  governmental  capacity,  but  in  a  proprietary  and 
only  guasi-public  capacity.  [Davoust  v,  Alameda,  149  Cal.  70 
(84  Pac.  760) ;  Illinois,  etc.  Bank  v.  Arkansas  City,  76  Fed. 
271  (22  C.  C.  A.  171) ;  Esberg  Cigar  Co.  v.  Portland,  34  Or. 
282  (75  Am.  St.  Rep.  651,  55  Pac.  961).]  Having  taken  over 
the  whole  system  subject  to  the  burden  of  supplying  a  part  of 
the  water  to  inhabitants  of  South  Pasadena,  the  city  of  Pasa- 
dena will  have  no  greater  rights  or  powers,  respecting  that  part 
of  the  service,  than  its  grantor  previously  had.  It  will  be  under 
the  same  obligation  as  its  grantor  to  continue  the  service  and 
supply  the  water  to  all  persons  who  may  become  entitled  to  it  in 
the  future,  so  long  as  it  retains  possession  and  control  of  the 
property  so  charged.  [Fellows  v.  Los  Angeles,  151  Cal.  52 
(90  Pac.  141).]  The  powers  of  the  two  cities  in  regard  to  this 
water  service  will  be  separate  and  distinct,  one  will  be  subordi- 
nate to  the  other,  and,  hence,  there  will  not  be  two  cities  exercis- 
ing the  same  powers  in  the  same  territory  at  the  same  time; 
South  Pasadena,  within  its  own  limits,  will  be  the  sole  represen- 
tative  of  sovereignty  in  the  fixing  of  rates,  and  in  the  supervision 
of  the  streets ;  and  Pasadena  will  be  subject  thereto,  as  a  private 
person.  If,  by  fixing  too  low  rates,  South  Pasadena  should  at- 
tempt to  compel  the  service  to  be  made  at  a  loss,  Pasadena  would 
have  the  same  remedies,  and  no  greater,  in  the  courts,  that  a 
quasirjmbliG  corporation  or  natural  person  would  have  in  the 
same  circumstances.  The  fact  that  the  outside  service  is  within 
another  city  does  not  appear  to  be  a  significant  factor  in  the 
question  of  the  power.  If  it  were  in  a  rural  community,  the 
rates  charged  would  be  subject  to  judicial  control  to  make  them 
reasonable.  Being  in  another  city,  the  serving  city  has  a  right 
to  demand  reasonable  rates  and  may  enforce  them  if  not  grant- 
ed. The  limitations  would  not  affect  the  power  in  one  case  more 
than  in  the  other." 

The  distinction  between  governmental  and  private  functions 
of  a  municipality  was  again  considered  by  the  Supreme  Court 
in  Chafor  v.  City  of  Long  Beach,  174  Cal.  478,  in  which  the 
court  stated  on  page  486 : 

"That  the  distinction  between  governmental  and  private  func- 
tions has  been  adopted  as  the  principle  governing  the  adjudioa- 
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tions  in  this  state,  our  decisions  leave  no  doubt  Thus  in  the 
early  case  of  Touchard  v.  Touchard,  5  Cal.  306,  307,  it  is  said: 
'A  corporation,  both  by  the  civil  and  common  law,  is  a  person,  an 
artificial  person,  and  although  a  municipal  corporation  has  dele- 
gated to  it  certain  powers  of  government,  it  is  only  in  reference 
to  those  delegated  powers  that  it  will  be  regarded  as  a  govern- 
ment. In  reference  to  all  other  of  its  transactions,  such  as  affect 
its  ownership  of  property  in  buying,  selling,  or  granting,  and  in 
reference  to  all  matters  of  contract,  it  must  be  looked  upon  and 
treated  as  a  private  person.'  In  Bloom  v.  San  Francisco,  64 
Cal.  503,  3  Pac.  129,  in  the  conduct  of  the  municipal  hospital 
the  city  and  county  maintained  a  nuisance.  Action  was  brought 
to  recover  damages  occasioned  by  this  nuisance,  and  it  was  held 
that  'the  city  and  county  of  San  Francisco  had  such  proprietor- 
ship of  the  city  and  county  hospital  as  rendered  it  liable  for  dam- 
ages in  the  case  presented/  In  South  Pasadena  v.  Pasadena 
Land,  Etc.  Co.  152  Cal.  579,  93  Pac.  490,  it  is  declared  that  in 
the  carrying  on  of  a  water  service  for  the  benefit  of  South  Pasa- 
dena the  city  of  Pasadena  will  not  be  acting  in  its  political,  pub- 
lic, or  governmental  capacity.  And  in  Davoust  v.  City  of  Ala- 
meda, 149  Cal.  69  (9  Ann.  Cas.  847,  5  L.RA.(KS.)  536,  84 
Pac.  760),  this  court  reviewing  our  cases,  and  drawing  the  in- 
dicated distinction  between  governmental  and  proprietary  func- 
tions, held  that  the  negligent  operation  of  an  electric  light  plant 
by  the  city,  which  light  plant  was  operated  for  the  twofold  pur- 
pose of  lighting  the  city  and  furnishing  electric  light  and  power 
to  its  inhabitants,  made  the  city  liable,  upon  the  ground  that  it 
was  not  exercising  any  governmental  power  or  function." 

In  Nourse  v.  Los  Angeles,  25  Cal.  Appeals  384,  the  principle 
was  announced  on  page  385  as  follows: 

"Under  its  charter  the  city  has  assumed  the  duty  of  operating 
a  water  system  for  the  purpose  of  supplying  water  to  its  inhabit- 
ants. In  the  performance  of  this  duty  it  acts,  not  in  its  sover- 
eign capacity,  but  in  the  capacity  of  a  private  corporation  en- 
gaged in  like  business.  [Appeal  of  Brumm  (Pa.)  12  Atl.  855; 
Linno  v.  Bredes,  43  Wash.  540  (117  Am.  St.  Rep.  1068,  6 
L.R.A.(KS.)  707,  86  Pac.  858) ;  1  Wyman  on  Publie  Service 
Corporations,  p.  187.]  Like  a  private  corporation,  it  is  the 
duty  of  this  city  to  furnish  without  discrimination  to  all  its 
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inhabitants  who  apply  therefor  a  supply  of  water  upon  such 
applicants  complying  with  such  reasonable  rules  and  regulations 
as  it  may  lawfully  establish  for  the  conduct  of  the  business." 

In  my  opinion,  these  decisions  clearly  hold  that  when  a  mu- 
nicipality engages  in  a  public  utility  business,  certainly  in  so  far 
as  extraterritorial  service  is  concerned,  the  municipality  is  to  be 
regarded  as  acting  in  the  capacity  of  a  private  corporation  or 
individual  and  is  subject  to  the  same  obligations  and  enjoys  the 
same  rights,  in  so  far  as  its  public  utility  operations  are  con- 
cerned, as  a  private  corporation  or  individual  engaged  in  such  a 
business. 

I  believe  the  conclusion  irresistible,  therefore,  that  the  city  of 
Pasadena  in  supplying  a  public  utility  service  to  the  inhabitants 
of  the  city  of  South  Pasadena  must  be  regarded  as  coming  with- 
in the  phrase  "private  corporation,  and  individual  or  association 
of  individuals"  as  that  phrase  is  used  in  §  23  of  Article  XII  of 
the  Constitution  specifically  defining  certain  public  utilities  to 
be  subject  to  regulation  by  the  Railroad  Commission.  It  is  my 
conclusion  also  that  this  service  clearly  comes  within  the  defini- 
tion contained  in  the  Public  Utilities  Act  itself. 

As  before  stated,  I  am  limiting  my  decision  to  municipal  pub- 
lic utility  service  rendered  beyond  the  limits  of  the  municipality. 
There  may  be  considerations  which  would  require  a  different 
conclusion  as  to  service  rendered  to  the  inhabitants  of  the  mu- 
nicipality owning  the  utility.  That  question,  however,  is  not 
presented  in  this  case. 

I  submit  the  following  form  of  order: 

ORDER. 

This  case  having  come  on  regularly  for  hearing  upon  com- 
plaint and  answer  duly  filed  and  argument  being  had  upon  the 
motion  of  defendants  that  the  proceeding  be  dismissed  for  lack 
of  jurisdiction, 

It  is  hereby  ordered  that  the  motion  of  defendants  to  dismiss 
the  complaint  herein  for  lack  of  jurisdiction  be,  and  the  same  is 
hereby,  denied. 

It  is  further  ordered  that  the  city  of  Pasadena,  a  municipal 
corporation,  be,  and  it  is  hereby,  ordered  and  directed  within 
twenty  days  from  the  date  of  this  order  to  file  with  the  Railroad 
Commission  a  complete  schedule  of  all  its  rates,  charges,  rules 
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and  regulations  for  the  service  of  electric  energy  to  consumers 
within  the  limits  of  the  city  of  South  Pasadena. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  state  of  California. 
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BE  BLACK  DIAMOND  WATER  COMPANY  et  al. 

[Decision  No.  6655,  Application  No.  4806.] 

Security  issues  —  Purpose  —  To  discharge  losses. 

The  difference  between  an  8  per  cent  return  on  the  property  of  a 
utility  and  the  amount  actually  earned  by  it  under  a  rate  fixed  by  the 
Commission,  should  not  be  taken  as  the  basis  for  the  issuance  of 
securities,  but  the  proper  remedy  is  an  application  to  the  Commission 
to  increase  rates. 

[September  6,  1919.] 

Petition  for  an  order  authorizing  the  transfer  of  properties, 
the  execution  of  a  mortgage,  and  the  issuance  of  bonds  and 
stock;  transfer  authorized  and  issuance  of  $26,200  of  common 
stock  and  $63,000  face  value  of  bonds,  authorized. 

Appearances:  B.  D.  Marz  Greene,  for  applicants. 

Devlin,  Commissioner:  The  Railroad  Commission  is  asked 
to  make  an  order  authorizing — 

1.  Black  Diamond  Water  Company  to  sell  and  Pittsburg 
Water  Company  to  purchase  all  of  the  properties  of  Black  Dia- 
mond Water  Company. 

2.  Pittsburg  Water  Company  to  execute  a  mortgage. 

3.  Pittsburg  Water  Company  to  issue  $34,000  of  stock  and 
$63,000  of  bonds  to  pay  for  the  properties  of  Black  Diamond 
Water  Company. 

4.  Pittsburg  Water  Company  to  issue  $5,000  of  bonds  or 
stock  for  and  as  working  capital. 

For  a  description  of  the  properties  of  Black  Diamond  Water 
Company,  the  extent  and  method  of  its  operations,  reference  is 
here  made  to  Decision  No.  3257,  dated  April  17,  1916  (Vol.  9, 

P.U.R.1920A. 


RE  FLACK  DIAMOND  WATER  CO.  161 

Opinions  and  Orders  of  the  Eailroad  Commission  of  California, 
page  710),  and  Decision  No.  6470,  dated  June  30,  1919. 

In  Decision  No.  6470,  the  Commission  established  a  rate 
schedule  designed  to  yield  the  following  annual  charges: 

Interest   $6,500.00 

Depreciation  annuity   2,835.00 

Maintenance  and  operating  expenses 16,222.00 

Total    $25,557.00 

The  Commission's  attention  is  called  to  the  appraisal  of  the 
properties  by  H.  A.  Noble,  one  of  the  Commission's  engineers, 
and  by  A.  Kempkey,  engineer  for  the  company,  such  appraisals 
having  been  made  in  connection  with  Application  No.  4471, 
and  referred  to  in  Decision  No.  6470.  H.  A.  Noble  estimated 
the  probable  cost  new  of  the  properties  as  of  June  1,  1919,  at 
$89,223  and  allowed  a  4  per  cent  sinking  fund  annuity  of  $2,- 
373.  A.  Kempkey  estimated  the  probable  original  cost  of  the 
properties  at  $98,328,  and  the  depreciated  cost  at  $70,717. 
From  the  $70,717,  B.  D.  Marx  Greene,  attorney  for  Black  Dia- 
mond Water  Company  and  vice  president  and  general  manager 
of  Pittsburg  Water  Company,  in  this  proceeding  deducts  $1,945, 
representing  cost  of  pipe  lines  which  went  out  of  service,  leav- 
ing a  balance  of  $68,772.  Since  the  appraisal  of  the  properties 
referred  to,  Black  Diamond  Water  Company  has  purchased  a 
barge  at  a  cost  of  $13,752  to  haul  water  and  made  other  im- 
provements costing  about  $1,000  which  brings  the  probable  de- 
preciated cost  of  the  properties  up  to  $83,524. 

Pittsburg  Water  Company  asks  permission  to  issue  bonds 
equal  in  amount  to  75  per  cent  of  the  $83,524  and  common 
stock  equal  in  amount  to  the  remaining  25  per  cent  or  $63,000 
of  bonds  and  approximately  $21,200  of  stock. 

To  the  $83,524,  B.  D.  Marx  Greene  adds  $13,890  which  he 
alleges  represents  the  difference  between  an  8  per  cent  return  on 
the  reasonable  cost  of  Black  Diamond  Water  Company's  proper- 
ties and  the  actual  net  earnings  of  the  company  during  the  past 
three  years.  This  difference,  $13,890,  he  characterizes  as  a  de- 
velopment cost,  adds  it  to  the  reported  depreciated  cost  of  the 
properties  and  proposes  to  issue  $13,890  of  stock  against  it. 
His  argument  is  based  upon  the  theory  that  the  Commission  has 
recognized  8  per  cent  as  a  proper  return  on  public  utility  in- 
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vestments.  There  is  nothing  in  the  Commission's  decision* 
which  warrants  such  a  conclusion.  It  is  true  that  at  times  the 
Commission  has  fixed  rates  designed  to  yield  an  8  per  cent  re- 
turn, but  it  should  be  remembered  that  in  all  rate,  as  well  a* 
all  other  proceedings,  the  orders  of  the  Commission  are  baaed 
upon  the  facts  then  before  it.  In  Decision  No.  3257,  dated 
April  17,  1916,  in  which  decision  the  Commission  fixed  the 
rates  of  Black  Diamond  Water  Company,  there  is  no  reference 
made  to  the  establishment  of  rates  yielding  an  8  per  cent  return 
and  even  if  such  statement  did  appear  in  the  decision,  it  would 
not  follow  that  the  alleged  loss  should  be  capitalized.  The  prop- 
er remedy  in  case  of  a  loss  would  appear  to  be  to  ask  for  a  revi- 
sion of  rates  before  or  shortly  after  the  effective  date  of  the 
Commission's  decision  and  not  wait  for  three  years  and  then 
apply  for  permission  to  capitalize  the  difference  between  the 
actual  net  return  and  an  assumed  return.  The  request  to  issue 
the  $13,890  against  alleged  losses  should,  in  my  opinion,  be  de- 
nied. 

Pittsburg  Water  Company  also  asks  permission  to  issue  $5,- 
000  of  stock  or  bonds  for  the  purpose  of  obtaining  working  capi- 
tal. The  properties  of  the  Black  Diamond  Water  Company  are 
to  be  transferred  to  the  Pittsburg  Water  Company  free  and 
clear  of  all  indebtedness.  The  Black  Diamond  Water  Company 
will,  however,  retain  the  cash  in  its  treasury  and  its  current 
assets.  In  order  to  put  the  new  company  in  a  condition  where 
it  may  go  ahead  with  its  public  utility  functions,  it  is  apparent 
that  it  should  be  provided  with  a  certain  cash  working  fund. 
It  occurs  to  me  that  this  fund  should  be  obtained  through  the 
issue  of  stock  rather  than  bonds.  It  appears  that  the  F.  E. 
Booth  Company,  who  owns  all  of  the  stock  of  Black  Diamond 
Water  Company,  has  agreed  to  advance  to  Pittsburg  Water 
Company,  $5,000  for  working  capital,  provided  that  company 
issue  to  it  $5,000  of  its  stock  or  bonds.  If  prices  decline  and 
the  necessity  for  a  working  capital  as  large  as  $5,000  disappears, 
part  of  the  moneys  herein  allowed  for  working  capital  should  be 
invested  in  permanent  improvements  and  construction. 

Pittsburg  Water  Company  also  asks  permission  to  execute  to 
Union  Trust  Company  of  San  Francisco  a  mortgage  securing 
the  payment  of  $100,000  of  6  per  cent  bonds,  due  July  1,  1949. 

P.U.R.1920A. 


RE  BLACK  DIAMOND  WATER  GO.  168 

The  proposed  mortgage  will  constitute  a  first  lien  upon  the 
properties  to  be  acquired  by  Pittsburg  Water  Company.  Of 
the  bonds,  $63,000  may  be  issued  forthwith  and  the  remaining 
$37,000  from  time  to  time  in  an  amount  or  amounts  not  exceed- 
ing 75  per  cent  of  their  reasonable  cost  to  the  company  of  any 
new  or  additional  properties  purchased  or  acquired  or  of  any 
permanent  extensions,  additions,  improvements,  or  betterments. 


CALIFORNIA  RAILROAD  COMMISSION. 

RE  CITY  OP  LOS  BANOS. 

[Decision  No.  6657,  Application  No.  3003.] 

Tmiuation  —  Municipal  acquisition  —  Severance  damage** 

No 'allowance  will  be  made  for  severance  damages  in  a  valuation 
for  municipal  acquisition  purposes  on  the  theory  that  the  elimination 
ef  the  plant  in  question  will  result  in  greater  cost  of  operation  of  other 
plants  owned  by  the  same  company,  where  the  latter  plants  are  separate 
and  distinct  from  the  utility  proposed  to  be  condemned* 

[September  6,  1910.] 

Application  by  the  city  of  Los  Banoe  for  an  order  fixing 
the  just  compensation  to  be  paid  West  San  Joaquin  Valley  Wa- 
ter Company  for  certain  properties ;  compensation  fixed  at  $36,- 
000. 

Appearances:  Stephen  F.  Galvin,  for  applicant;  Edward  F. 
Treadwell,  for  West  San  Joaquin  Valley  Water  Company. 

Loveland,  Commissioner:  This  is  a  proceeding  brought  by 
the  city  of  Los  Banos  under  the  provisions  of  §  47  of  the  Public 
Utilities  Act,  for  an  order  of  this  Commission  fixing  the  just 
compensation  to  be  paid  West  San  Joaquin  Valley  Water  Com- 
pany for  its  properties  used  in  serving  the  inhabitants  of  the 
city  of  Los  Banos  with  water  for  domestic,  manufacturing,  and 
municipal  purposes. 

West  San  Joaquin  Valley  Water  Company  is  a  public  utility 
corporation,  engaged  in  the  business  of  selling  water  in  Lob 
Banos,  Dos  Palos,  and  South  Dos  Palos,  each  locality  being 
served  by  a  separate  water  system.     The  city  of  Los  Banos, 
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hereinafter  referred  to  as  "applicant,"  asks  this  Commission  to 
fix  the  compensation  to  be  paid  for  the  water  system  serving  the 
city  of  Los  Banos. 

Public  hearings  were  held  in  this  proceeding,  at  which  testi- 
mony and  appraisals  were  submitted  concerning  the  value  of 
the  property  of  West  San  Joaquin  Valley  Water  Company,  here- 
inafter referred  to  as  "the  water  company." 

Appraisements  were  submitted  of  lands  and  physical  struc- 
tures by  representatives  of  the  water  company  and  by  the  hy- 
draulic engineers  of  this  Commission. 

The  following  tabulation  sets  forth  the  results  of  these  ap- 
praisements : 


Reproduction  cost 

Reproduction  cost  less  depreciation 
Present  value 


Company's 
appraisal. 


$46,083.03 


Commission's 
appraisal. 

$45,647.00 
34,561.00 


At  the  hearing  it  was  stipulated  and  agreed  by  the  parties 
Tiereto  that  the  value  of  the  three  lots  upon  which  are  located 
the  pumping  plant,  tanks,  etc.,  is  $5,000.  Certain  other  correc- 
tions of  inventory  were  submitted  and  agreed  to,  which  modify 
to  some  extent  the  amounts  reported  by  the  Commission's  engi- 
neers as  the  depreciated  cost  of  the  system.  Correcting  for  these 
changes  the  Commission's  engineers  now  report  a  depreciated 
reproduction  cost  of  $35,322.  The  sum  reported  by  the  water 
company  which  purports  to  be  the  present  value  of  the  system 
is  based  largely  upon  actual  cost  records.  Witnesses  for  the 
water  company  admitted  that,  in  a  great  many  instances,  the 
sums  reported  as  the  value  of  various  items  had  not  been  de- 
creased by  reason  of  depreciation.  It  is,  therefore,  obvious  that 
the  sum  reported  as  present  value  is  in  excess  of  the  actual  de- 
preciated cost  of  the  system. 

It  was  contended  by  representatives  of  the  water  company 
that  some  allowance  over  and  above  the  value  of  the  physical 
property  should  be  included  in  the  sum  determined  as  the  just 
oompensation,  for  the  value  of  franchise,  severance  damages,  and 
going  concern  value.  Severance  damages  were  claimed  on  the 
ground  that  the  elimination  of  the  Los  Banos  water  system 
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from  the  company's  property  would  result  in  a  greater  cost  of 
operation  for  the  plants  at  Dos  Palos  and  South  Dos  Palos* 
These  systems  are  separate  and  distinct  entities,  and  some  dis- 
tance intervenes  between  the  area  served  by  each.  Miller  & 
Lux,  owners  of  the  water  company,  have  extensive  interests  in 
all  three  towns,  and  all  water  utility  matters  are  handled  from 
their  offices  by  their  regular  employees.  It  is,  therefore,  evi* 
dent  that  no  increase  in  expenses  would  be  incurred  by  the  sepa- 
ration of  the  Los  Banos  system  from  the  other  properties. 

The  water  company  does  not  own  and  never  has  obtained  a 
franchise  from  the  city  of  Los  Sanos,  but  is  operated  under  a 
so-called  "constitutional  franchise. "  The  water  system  at  Los 
Banos  was  originally  constructed  to  serve  Miller  &  Lux  pur- 
poses, among  which  was  the  sale  of  town  lots  and  other  real  es- 
tate. The  water  system  was  later  extended  and  as  the  city  grew 
the  company  became  a  public  utility.  Because  of  the  condi- 
tions surrounding  its  inception  and  operation,  this  system  has, 
until  recently,  been  operating  at  a  loss. 

After  carefully  considering  all  of  the  elements  of  value  going 
to  make  up  the  just  compensation  to  be  paid  for  the  water  com- 
pany's plant,  including  value  of  physical  properties,  history  of 
the  plant,  franchise  and  going  value,  and  other  elements  pre- 
sented, it  appears  that  the  value  of  the  water  system  of  the  West 
San  Joaquin  Valley  Water  Company,  which  the  city  of  Los 
Banos  asks  to  have  fixed,  is  in  amount  equal  to  the  sum  of  $36,- 
000. 


IDAHO  PUBLIC  UTILITIES  COMMISSION. 

INDIAN  VALLEY  TELEPHONE  COMPANY 

v. 
KEITHLEY  &  DELASHMUT  TELEPHONE  COMPANY. 

[Gate  F-273,  Order  No.  605.] 

Monopoly  and  competition  —  Occupied  territory  —  Operation  at  time 
of  enactment  of  statute* 

Under  the  Idaho  statute,  a  telephone  company  may,  without  pro- 
curing a  certificate  of  convenience  and  necessity  from  the  Commission, 
extend  its  lines  within  a  county  within  which  it  was  legally  operating 
at  the  time  of  the  enactment  of  the  Public  Utilities  Commission  Statute, 
P.U.R.1920A. 
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notwithstanding  such  extension  would  be  in  territory  contiguous  t»  the 
lines  of  another  company. 

[October  16,  1919.] 

Complaint  as  to  the  invasion  of  occupied  territory  by  the 
respondent  company;  dismissed. 

Appearances:  E.  E.  Wilson,  Cambridge,  Idaho,  attorney  for 
complainant;  George  Donart,  Weiser,  Idaho,  and  A.  M.  Henke, 
Midvale,  Idaho,  attorneys  for  defendant. 

By  the  Commission:  On  the  9th  day  of  June,  1919,  the 
Indian  Valley  Telephone  Company,  a  corporation,  filed  its  com- 
plain herein  alleging  that  the  defendant,  Keithley  &  Delashmut 
Telephone  Company,  was  invading  or  about  to  invade  the  terri- 
tory served  by  complainant  in  Washington  county,  state. of 
Idaho,  without  having  first  secured  from  the  Public  Utilities 
Commission  of  the  state  of  Idaho  a  certificate  of  convenience  and 
necessity  authorizing  it  so  to  do,  and  praying  that  said  defend- 
ant be  restrained  from  so  doing. 

On  June  21,  1919,  defendant,  Keithley  &  Delashmut  Tele- 
phone Company  filed  its  answer,  admitting  an  invasion  of  the 
territory  contiguous  to  complainant's  telephone  lines,  alleging 
that  the  necessity  therefor  was  the  demand  for  service  from  de- 
fendant's telephone  system  as  the  result  of  the  poor  and  inade- 
quate service  from  the  telephone  system  of  complainant,  and 
praying  that  a  certificate  of  convenience  and  necessity  be  issued 
to  it  authorizing  the  extension  of  its  lines  to  afford  the  service 
demanded. 

The  matter  came  regularly  on  for  hearing  before  Commis- 
sioners Freehafer  and  Sweeley  at  Cambridge,  Idaho,  on  the 
11th  day  of  July,  1919. 

History  of  the  Case. 

The  testimony  shows  that  Indian  Valley  Telephone  Company, 
complainant,  herein,  is  a  public  utility  and  that  for  about  ten 
years  last  past  it  has  been  continuously  engaged  in  furnishing 
telephone  service  in  Washington  county,  Idaho,  with  an  ex- 
change at  Cambridge  in  said  county;  that  the  Keithley  &  De- 
lashmut Telephone  Company,  defendants  herein,  is  a  public  util- 
ity and  that,  for  about  ten  years  last  past,  it  has  been  continuoua- 
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ly  engaged  in  furnishing  telephone  service  in  Washington  county, 
Idaho,  with  an  exchange  at  Midvale  in  said  county. 

The  testimony  further  shows  that  the  territory  sought  to  be 
invaded  by  an  extension  of  defendant,  and  complained  of  by 
complainant  in  its  complaint  herein,  is  wholly  within  said  Wash- 
ington county,  Idaho. 

Section  2474  of  the  Compiled  Laws  reads  as  f oIIowb  : 

"No  street  railroad  corporation,  gas  corporation,  electrical 
corporation,  telephone  corporation  or  water  corporation,  shall 
henceforth  begin  the  construction  of  a  street  railroad,  or  of  a 
line,  plant,  or  system  or  of  any  extension  of  such  street  railroad, 
or  line,  plant,  or  system, 'without  having  first  obtained  from  the 
commission  a  certificate  that  the  present  or  future  public  con- 
venience and  necessity  require  or  will  require  such  construction: 
Provided,  That  this  section  shall  not  be  construed  to  require 
any  such  corporation  to  secure  such  certificate  for  an  extension 
within  any  city  or  county,  or  city  or  town,  within  which  it  shall 
have  theretofore  lawfully  commenced  operation,  or  for  an  ex- 
tension into  territory  whether  within  or  without  a  city  or  coun- 
ty, or  city  or  town,  contiguous  to  its  street  railroad,  or  line, 
plant  or  system,  and  not  theretofore  served  by  a  public  utility 
of  like  character,  or  for  an  extension  within  or  to  territory  al- 
ready served  by  it  necessary  in  the  ordinary  course  of  its  busi- 
ness :  And,  provided  further,  That  if  any  public  utility  in  con- 
structing or  extending  its  lines,  plant  or  system,  shall  interfere 
or  be  about  to  interfere  with  the  operation  of  the  line,  plant  or 
system  of  any  other  public  utility  already  constructed,  the  com- 
mission on  complaint  of  the  public  utility  claiming  to  be  inju- 
riously affected  may,  after  hearing,  make  such  order  and  pre- 
scribe such  terms  and  conditions  for  the  locating  of  the  line, 
plant  or  system  affected  as  to  it  may  seem  just  and  reasonable : 
Provided,  That  power  companies  may,  without  such  certificate, 
increase  the  capacity  of  their  existing  generating  plants  or  de- 
velop new  generating  plants  and  market  the  products  thereof." 
Hist  '13,  c  61,  §  48a,  p.  277,  substantially  reen.  '15,  c.  62, 
§  2,  Subd.  48a,  p.  155,  reen,  0.  L  106 :  106. 

The  Section  above  quoted  contains  the  body  of  the  law  and 
three  provisos  or  exceptions  thereto* 
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The  provision  of  the  body  of  the  law  as  set  forth  in  said  Sec- 
tion 2474  applicable  to  the  instant  case  is: 

"No  .  .  •  telephone  corporation  •  .  .  shall  hence* 
forth  begin  the  construction  of  a  .  •  •  line,  plant  or  sys- 
tem or  of  any  extension  of  such  •  .  .  line,  plant  or  system, 
without  having  first  obtained  from  the  Commission  a  certificate 
that  the  present  or  future  public  convenience  and  necessity  re- 
quire or  will  require  such  construction." 

The  first  proviso  or  exception  as  far  as  applicable  to  the  in- 
stant case  would  read : 

"This  section  shall  not  be  construed  to  require  any  such  cor- 
poration to  secure  such  certificate  for'an  extension  within  any 
city  or  county  or  city  or  town,  within  which  it  shall  have  there- 
tofore lawfully  commenced  operation.    .    .    ." 

The  second  proviso  or  exception  has  been  held  to  apply  solely 
to  physical  and  not  financial  interference  with  operation  and  is 
clearly  not  applicable  to  the  instant  case. 

The  third  proviso  or  exception  is  only  applicable  to  power 
companies. 

Now  since  each  of  these  telephone  companies  has  been  in 
operation  for  a  period  of  about  ten  years  within  Washington 
county,  Idaho,  and  since  the  law  creating  the  Public  Utilities 
Commission  was  passed  by  the  legislature  of  the  year  1913,  the 
Commission  finds :  That  each  thereof  had  lawfully  commenced 
operation  within  said  Washington  county,  Idaho,  and  that  either 
may  extend  its  line,  plant  or  system,  within  said  county,  outside 
of  cities  or  towns,  or  within  any  city  or  town,  wherein  now  law- 
fully operating  without  being  required  to  procure  a  certificate 
from  the  Public  Utilities  Commission. 

The  Commission  further  finds:  That  since  the  threatened 
extension  of  the  defendant  complained  of  by  plaintiff  is  wholly 
within  said  Washington  county,  said  defendant  has  a  legal  right 
to  extend  its  lines,  and  this  Commission  is  without  jurisdiction 
to  restrain  said  defendant  from  so  doing. 

The  Commission  further  finds :  That  the  Keithley  &  Delash- 
mut  Telephone  Company,  defendant  herein,  being  now  lawfully 
in  operation  within  Washington  county,  does  not  require  a  cei> 
tificate  of  convenience  and  necessity  to  extend  its  lines,  plant, 
or  system  to  any  part  of  said  Washington  county,  outside  of 
cities  or  towns  or  to  any  Dart  of  any  city  or  town  now  served. 
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BE  LAFAYETTE  TELEPHONE  COMPANY. 

[Case  No.  1887.] 

Bates  —  Power  of  Commission  —  Franchise  —  Exercise  of  power, 

1.  The  power,  which  the  Missouri  Commission  has,  of  changing 
franchise  rates  will  be  exercised  only  for  good  cause  shown. 

Return  —  Operating  expenses  —  Excessive  salaries, 

2.  A  telephone  company  operating  1135  exchanges  and  switching 
15  rural  line  stations,  was  allowed  $2,400  for  salary  of  a  manager  and 
$600  for  services  of  a  nonresident  president,  rather  than  $4,800  claimed 
by  the  company  for  such  salary  and  sendees, 

Beturn  —  Operating  expenses  —  Traveling  expenses  —  Nonresident 
general  officers. 

3.  Subscribers  of  a  telephone  company  should  not  be  charged  with 
the  traveling  expenses  of  nonresident  general  officers  from  their  homes 
to  the  place  of  business. 

Beturn  —  Operating  expenses  —  Donations  to  charities. 

4.  Subscriptions  to  the  Red  Cross  and  donations  to  other  charities 
are  not  proper  charges  to  operation. 

Beturn  —  Amount  —  Telephones, 

5.  A  telephone  company  will  not  be  permitted  to  increase  its  rates, 
which,  for  depreciation  and  return,  yield  11.05  per  cent  on  the  value 
of  the  property  as  fixed  by  the  utility's  experts. 

[October  28,  1019.] 

Petition  for  increase  of  telephone  rates;  denied. 

By  the  Commission:  This  case  is  at  issue  upon  the  order 
of  the  Commission,  entered  on  the  19th  day  of  December,  1918, 
suspending  the  Lafayette  Telephone  Company's  P.  S.  C.  Ho. 
No.  2,  canceling  P.  S.  C.  Mo.  No.  1,  same  being  a  schedule  of 
increased  rates  for  telephone  service  at  said  company's  exchange 
in  the  city  of  Lexington,  Missouri.  The  effective  date  of  said 
schedule  was  thereby  postponed  for  a  period  of  one  hundred 
and  twenty  days,  to  and  including  April  30,  1919,  unless  other- 
wise ordered  by  the  Commission.  Being  unable  to  complete  its 
investigation,  the  Commission  entered  a  second  order  of  sus- 
pension on  the  18th  day  of  April,  1919,  postponing  the  effec- 
tiveness of  said  schedule  for  a  period  of  six  months  from  May 
1,  1919,  to  and  including  October  31,  1919,  unless  otherwise 
ordered  by  the  Commission. 

A  hearing  was  held  by  Special  Examiner  W.  W.  Johnson  at 
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the  city  of  Lexington  on  August  22,  1919,  at  which  die  com- 
pany was  represented  by  its  counsel,  William  Aull,  Sr.,  and  the 
city  of  Lexington  by  the  city  attorney,  D.  W.  Sherman-  All  of 
the  evidence  was  then  heard  and  the  case  is  therefore  before  the 
Commission  on  the  evidence  submitted. 

The  Issues. 

The  city  attorney  of  Lexington  filed  Ordinance  "No.  67,  a 
franchise  granted  to  the  Lafayette  Telephone  Company  on  the 
23rd  day  of  October,  1905,  which  franchise  authorized  the  La- 
fayette Telephone  Company,  its  successors  and  assigns,  to  con- 
duct and  operate  the  telephone  system  in  the  city  of  Lexington 
for  a  period  of  twenty  years.  One  of  the  provisions  in  the  fran- 
chise is  to  the  effect  that  the  telephone  company  is  to  pay  the 
city  3  per  cent  of  the  gross  annual  revenue  derived  from  the 
rental  of  telephones  in  the  city  of  Lexington,  with  a  minimum  of 
$200  per  annum.  It  also  provides  that  the  telephone  company 
shall  furnish  the  city  of  Lexington  6  telephones  without  charge, 
to  be  located  as  the  city  may  direct  The  telephone  company 
has  complied  with  these  provisions.  The  franchise  further  pro- 
vides that  the  telephone  company  shall  not  charge  for  telephone 
service  in  the  city  to  exceed  $3  per  month  for  business  telephone 
and  $1  per  month  for  residence  telephone. 

[1]  There  is  no  question  as  to  the  power  of  the  Commission 
to  fix  reasonable  rates  for  the  service  furnished  the  public  by 
the  various  public  utilities  of  the  state  regardless  of  stipulations 
in  franchises  relative  thereto,  since  the  supreme  court  of  Mis- 
souri handed  down  its  opinion  in  the  case  of  the  State  ex  rel. 
Sedalia  v.  Public  Service  Commission,  204  S.  W.  497,  and  the 
City  of  Fulton  v.  Public  Service  Commission,  204  S.  W.  386, 
and  in  other  cases.  The  Commission,  however,  will,  in  no  case, 
disturb  the  provisions  of  any  franchise  except  for  good  cause 
shown. 

The  company  on  its  proposed  rate  sheet  provides  for  an  in- 
stallation and  move  charge.  The  Commission  is  at  the  present 
time  engaged  in  a  state-wide  investigation,  going  thoroughly 
into  the  matter  of  installation  and  move  charges,  and  will  not 
at  this  time  rule  upon  the  justice  of  these  charges  in  this  par- 
ticular case. 

P.U.R.1920A. 


KB  LAFAYETTE  TELEPH.  CO.  171 

The  Facte. 

The  Lafayette  Telephone  Company  is  a  Missouri  corporation 
and  was  organized  in  1898  with  a  capital  stock  of  $12,500.  All 
of  the  stock,  125  shares  with  a  par  value  of  $100  each,  was  sold 
at  par,  and  the  money  invested  in  the  property.  For  several 
years  the  owners  acted  as  officers  of  the  company  and  drew  no 
salaries  for  their  services.  No  dividends  were  paid  for  many 
years,  but  during  the  past  four  or  five  years  a  dividend  of  abouc 
7  per  cent  has  been  paid  on  the  $12,500  stock.  Money  was  bor- 
rowed from  the  banks  when  it  was  necessary  to  make  extensions 
or  betterments,  which  was  repaid  out  of  the  earnings.  At  the 
time  of  the  erection  of  the  building  and  the  installation  of  the 
new  switchboard,  $10,000  was  borrowed  from  a  local  bank. 
All  of  the  various  loans  have  been  paid  with  the  exception  of 
about  $5,000.  At  present  all  of  the  stock  is  owned  by  the  presi- 
dent, Mr.  Locke,  with  the  exception  of  15  shares  which  are 
owned  by  two  other  parties. 

The  company  operates  the  exchange  at  Lexington,  Missouri, 
a  city  having  a  population  of  about  6000,  and  has  in  operation 
in  the  city  a  full  metallic,  common  battery  system,  with  a  West- 
ern Electric  No.  1  switchboard  equipped  with  lightning  protec- 
tion and  main  frame  of  the  most  modern  type,  and  is  housed 
in  a  2-story  modern  brick  building  owned  by  the  company, 
which  was  built  about  five  years  ago,  at  which  time  the  central 
office  equipment  was  installed.  It  also  owns  and  operates  a 
number  of  grounded  circuit  farm  lines  furnishing  a  local  bat- 
tery service  to  the  farmers  in  the  vicinity,  and  metallic  toll  lines 
to  Dover,  Wellington,  Odessa,  and  two  metallic  lines  to  Higgins- 
ville. 

No  free  toll  service  is  given  the  subscribers. 

At  the  time  of  the  filing  of  this  application  the  telephone  com- 
pany owned  and  operated  1135  telephone  stations  and  switched 
15  rural  line  stations.  The  present  and  proposed  monthly 
rates  are  as  follows: 
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No. 


Class  of  Service. 


Exchange. 

194  Business,    Direct  Line  

1  Business,   2-Party  Line  

48  Business,    Extension 

50  Business,   Desk  Set 

28  Business,    Extension  Bell   

536  Residence,  Direct  Line 

134  Residence,  2-Party  Line 

Residence,  4-Party    

26  Residence,  Extension  

34  Residence,  Desk  Set 

25  Residence,  Direct  Line  outside  city  limits  . . 

31  Residence,  2-Party  Line  outside  city  limits 

Rural, 

15    Class  A  

3    Class  B  Business   • 

194     Class  B  Residence   


Present 

Proposed 

Rates  Per 

Rates  Per 

Month. 

Month. 

$3.00 

$3.50 

3.00 

8.00 

.50 

1.00 

.60 

.50 

.25 

.25 

1.00 

1.75 

1.00 

1.50 

1.25 

.60 

1.00 

.50 

.50 

1.50 

2.00 

1.50 

1.75 

.50 

.50 

3.00 

8.00 

1.50 

1.50 

The  four  party  line  residence  rate  shown  on  the  proposed 
schedule  is  not  shown  on  the  schedule  now  in  force. 

[2,  3]  The  Telephone  Company  filed  an  exhibit  showing  the 
revenue  for  a  twelve  month  period  from  August  1,  1918  to  July 
31,  1919,  to  be  $28,690.86  as  the  total  annual  revenue,  which 
includes  an  item  of  a  connection  charge  in  the  amount  of  $752.- 
30,  and  move  charge  of  $135,  which  were  put  in  force  by  order 
of  the  Postmaster  General.  It  also  files  a  statement  showing 
the  expense  incurred  during  the  same  period  in  the  amount  of 
$27,185.18,  including  an  item  of  depreciation  of  $7,806.96  and 
an  item  of  $2,400  for  manager's  salary  and  another  item  of 
$2,400  for  the  president's  salary.  There  is  also  shown  $109 
for  donations  to  the  Red  Cross  and  other  charities,  and  an  item 
of  traveling  expense  for  the  officials  in  the  sum  of  $411.95. 

The  testimony  showed  that  the  manager  did  not  live  in  Lex- 
ington, and  only  made  periodical  visits  there;  that  he  was  one 
of  the  principal  owners  of  the  property,  and  that  the  president 
was  also  one  of  the  large  stockholders  and  in  fact  at  the  time 
of  the  hearing  owned  110  of  the  125  shares  of  stock  outstanding; 
that  his  residence  was  in  Mexico,  Missouri,  and  that  he  con- 
ducted the  affairs  by  correspondence  and  made  occasional  visits 
to  the  exchange.  On  account  of  these  officials  residing  outside 
of  the  city,  traveling  expense  in  the  amount  of  $411.95  was 
charged  up  as  an  expense  against  the  company,  making  an  ag- 
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gregate  of  $5,211.95,  the  amount  paid  for  salaries  and  expenses 
of  the  two. 

There  is  no  question  but  that  a  competent,  experienced  man 
could  be  secured  as  manager  of  the  exchange  in  a  city  the  size 
of  Lexington  at  a  salary  of  not  to  exceed  $200  per  month,  who 
would  live  there  and  devote  his  entire  time  to  the  management 
of  the  plant,  and  $50  a  month  would  be  a  fair  salary  to  pay  the 
president,  living  outside  the  city,  for  such  services  as  he  would 
render  in  financing  and  laying  out  in  a  general  way  the  opera- 
tion of  the  property. 

[4]  With  reference  to  the  $109  for  Red  Cross  and  othe* 
donations,  the  Commission  has  always  held  in  other  cases  that 
while  they  are  in  favor  of  such  donations  being  made,  same 
should  be  made  by  the  stockholders  or  officers  of  the  company 
personally,  and  not  charged  to  the  public  or  telephone  subscrib- 
ers.   The  same  will  therefore  be  disallowed. 

We  will  also  at  this  time  deduct  the  amount  of  $7,806.06, 
depreciation  item,  and  take  up  the  same  later. 

From  the  total  amount  of  the  expenses  for  the  year  should  be 
taken  the  following  items; 

Salary  of  President 92,400109 

Salary  of  Manager 2,400.00 

Depreciation .  7,800.QB- 

Traveling  expenses   411 .95- 

Donations,  Red  Cross,  etc . •  •  • . .  109.00 

$13,127.91 

Deducting  from  this  amount  the  $3,000  to  be  paid  in  salaries 
to  the  manager  and  president  leaves  $10,127.91  to  be  taken  from 
the  total  expense  of  $27,185.18  as  submitted  by  the  company, 
.leaving  $17,057.27  as  the  actual  amount  covering  the  expense 
incurred  in  the  operation  of  the  telephone  plant  for  twelve 
months,  which  amount  taken  from  the  annual  revenue  of  $28,- 
690.86  will  allow  $11,633.59  for  depreciation  reserve  and  re- 
turn. 

The  Commission  has  made  no  valuation  of  the  Lexington  ex- 
change, but  at  the  hearing  there  was  submitted  an  inventory  and 
appraisal  made  by  H.  P.  Topping,  a  valuation  engineer  of  Kan- 
sas City,  Missouri.  He  fixes  the  "cost  new"  value  at  $99,402,, 
and  the  "cost  new  less,  depreciation"  at  $86,899,  to  which  he  has; 
added  10  per  cent  for  the  cost  of  establishing  business,  or  $8,690. 
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Also  "working  capital"  equal  to  one  months'  annual  operating 
expense,  $1,704,  placing  the  total  value  at  $97,293  as  ''reproduc- 
tion cost  new  less  depreciation,"  stating  that  he  had  used  unit 
prices  in  force  during  a  period  from  August,  1914,  to  August, 
1915,  or  prewar  prices. 

The  testimony  also  showed  that  the  property  was  assessed  for 
taxes  in  1918  at  a' valuation  of  $70,000. 

There  was  no  complaint  as  to  the  service.  The  testimony  of 
Mr.  Price,  manager  of  the  Lambert  Lumber  Company  was  to 
the  effect  that  he  had  a  great  deal  of  use  of  the  telephone  system 
in  reaching  the  farmers,  freight  house,  etc.,  and  that  he  found 
the  service  to  be  satisfactory  in  all  respects. 

Mr.  William  Palmer,  Jr.,  a  member  of  the  city  council  and 
fire  chief,  testified  that  he  had  been  a  member  of  the  city's  fire 
department  for  the  past  eight  years,  and  chief  for  four  years; 
that  the  city  ordinance  specified  that  all  fire  calls  were  to  be 
given  to  the  operator  of  the  telephone  company  who  in  turn 
reported  to  the  fire  department  the  location  of  the  fire  and  also 
called  him  at  his  residence;  that  the  service  was  universally 
good,  and  that  he  had  no  complaint  to  make  on  the  same  nor  had 
be  heard  any  from  the  subscribers. 

Conclusions. 

[5]  Taking  the  value  of  the  plant  as  fixed  by  H.  P.  Topping, 
of  $97,293,  and  the  $11,633.59  remaining,  we  have  11.95  per 
cent,  or  practically  12  per  cent  for  the  reserve  for  depreciation 
and  return.  The  rates  as  filed  will  not  be  allowed,  and  the  oom- 
pany  will  cancel  and  withdraw  its  proposed  schedule  from  the 
files  of  the  Commission. 

Let  the  order  issue. 
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HEW  YORK  8T7PREMBJ  COURT,   SPECIAL  TERM,   ALBANY 

COUNTY. 

CITY  OP  NIAGARA  FALLS 

v. 

PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT,  et  al. 

(177  N.  Y.  Supp.  861.) 

Constitutional  law  —  Impairment  of  contract  —  Franchise  rate  pro- 
vision. 

The  Public  Service  Commission  may  authorize  an  increase  of  the 
fares  of  a  street  railway  company  in  a  proper  case,  notwithstanding 
a  franchise  limitation,  where  the  municipal  consent  does  not  impose 
the  fare  provision  as  a  condition,  the  charter  of  the  city  does  not  limit 
the  street  railway  fares,  there  is  no  special  contract  fixing  the  rate  of 
fare  recognized  by  the  legislature,  and  no  consent  granted  for  con- 
struction and  operation  within  the  city  which  is  required  by  the  state 
Constitution. 

[September  22,  1019.] 

Application  for  writ  of  prohibition ;  denied. 

Appearances:  Robert  J.  Moore,  Corp.  Counsel,  of  Niagara 
Falls,  for  relator ;  Ledyard  P.  Hale,  of  Albany,  for  Public  Serv- 
ice Commission;  Cohn,  Chormann  &  Franchot,  of  Niagara 
Falls  (Edward  E.  Franchot,  of  Niagara  Falls,  of  counsel),  for 
International  Railway  Company. 

Rudd,  J. :  The  city  of  Niagara  Falls  seeks  a  writ  of  prohi- 
bition directed  to  the  Public  Service  Commission  of  the  state, 
Second  District,  and  International  Railway  Company,  direct- 
ing each  of  them  to  refrain,  from  further  proceedings  under  an 
application  pending  for  permission  to  increase  the  company's 
rate  of  fare  within  the  city  of  Niagara  Falls.  The  Public  Serv- 
ice Commission  fixed  a  hearing  upon  the  company's  application. 

The  answer  of  the  city  of  Niagara  Falls  raised  the  question 
as  to  the  Commission's  jurisdiction,  moving  a  dismissal  of  the 
proceedings  upon  the  ground  that  the  rate  of  fare  now  charged 
by  the  railway  company  is  fixed  and  limited  to  a  rate  not  in 
excess  of  5  cents  by  the  company's  franchise  and  the  municipal 
consent  given,  and  that  because  of  such  limitation  the  Public 
Service  Commission  has  not  jurisdiction  to  entertain  the  appli- 
cation.    The  motion  to  dismiss  was  overruled  by  the  Commit 
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sion  and  Chairman  Hill  sought  to  continue  the  hearing,  which 
stands  adjourned  pending  the  determination  of  this  motion. 

From  the  evidence  taken  before  the  Public  Service  Commis- 
sion, it  appears  that  the  International  Railway  Company  is  not 
receiving  income  sufficient  to  meet  the  actual  expenses  of  opera- 
tion. Aside  from  that  situation,  and  disregarding  it,  the  relator 
contends  that  no  power  exists  to  correct  or  remedy  what  under 
other  circumstances  would  seem  to  be  a  wrong,  for  the  reason 
that  the  franchise  granted  in  1905  to  the  respondent  provided 
as  to  rate  of  fare  as  follows : 

"XV.  Said  company  shall  not  charge  more  than  one  fare  of  5 
cents  for  each  passenger  for  any  continuous  ride  or  passage  over 
its  railroad  and  extensions  within  the  present  limits  of  said  city 
of  Niagara  Falls.  Children  under  6  years  of  age  shall  be  carried 
free  when  accompanied  by  adult  passengers  within  said  "city. 
All  police  officers  and  firemen  belonging  to  the  paid  police  and 
fire  department  of  said  city  shall  be  transported  free  upon  the 
passenger  cars  of  said  company  within  the  limits  of  said  city 
when  said  policemen  and  firemen  shall  be  in  uniform  and  on 
duty.  For  the  purposes  of  this  subdivision  the  railroad  of  the 
Electric  City  Railway  Company  within  said  city  of  Niagara 
Falls  shall  be  deemed  an  extension  of  the  railroad  of  Inter- 
national Railway  Company,  and  the  right  to  transfer  to  and 
from  the  railroad  of  the  Electric  City  Railway  Company  with- 
in the  city  shall  be  recognized  by  said  International  Railway 
Company. " 

The  relator  relies  entirely  upon  the  authority  of  the  Quinby 
Case,  223  N.  Y.  244, 119  N.  E.  433,  claiming  that  the  franchise 
granted  was  through  the  authority  conferred  upon  the  munic- 
ipality by  the  Constitution  of  the  state  (article  3,  §  18),  and 
not  by  the  legislature,  and  that  therefore  the  Quinby  Case  con- 
trols.    The  contention  does  not  convince  this  court. 

The  municipal  consent  granted  to  the  International  Railway 
Company  did  not  impose  the  fare  provision  as  a  condition. 
The  charter  of  Niagara  Falls  does  not  limit  street  railroad  fares. 
There  is  no  special  contract  fixing  the  rate  of  fare  recognized 
by  the  legislature,  and  no  consent  was  granted  for  construction 
and  operation  within  the  city  of  Niagara  Falls  which  was  re- 
quired by  the  state  Constitution* 
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It  is  quite  apparent  that  the  Public  Service  Commission  has 
die  delegated  legislative  power  to  regulate  fares  and  to  grant 
such  a  rate  as  will  enable  the  carrier  to  live  and  to  furnish  trans- 
portation to  the  people  of  a  community,  except  and  unless  the 
circumstances  and  conditions  are  extraordinary.  The  Quinby 
Case  has  been  illumined  by  the  court  of  appeals  in  People  ex 
rel.  South  Glens  Falls  v.  Public  Service  Commission,  225  N.  Y. 
216,  121  N.  E.  777,  P.U.K.1919C,  374;  and  later  in  Matter  of 
International  Railway  Co,  226  N.  Y.  474,  124  N.  E.  123, 
P.TLR.1919F,  355, 

We'  gather  that  the  doctrine  of  the  Quinby  Case  is  not  to  be 
extended  to  cover  local  consents  or  franchises  which  are  based 
upon  legislative  enactment.  See  Koehn  v.  Public  Service  Com- 
mission, 107  Misc.  Rep.  151,  176  N.  Y.  Supp.  147,  P.U.R. 
1919D,  953. 

"The  Glens  Falls  Case  is  a  clear  authority  for  the  proposition 
that,  except  for  the  constitutional  provision  referred  to,  the  leg- 
islature has  delegated  to  the  Commission  all  the  power  which  it 
had  over  rates,  except  such  as  it  had  expressly  reserved  to  it- 
self." Chairman  Hill,  in  Re  Schenectady  Railway  Co.  20 
State  Department  Rep.  9. 

The  motion  for  a  writ  of  prohibition  is  denied,  with  costs. 
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ALEX.  J.  GROESBECK  et  aL 

v. 

DULUTH,  SOUTH  SHORE  &   ATLANTIC  RAILWAY  COM- 
PANY. 

Appeal  and  review  —  Moot  case  —  Repeal  of  statute. 

1.  A  suit  to  enjoin  the  enforcement  of  an  alleged  confiscatory  rate 
statute  does  not  become  moot,  upon  the  repeal  of  the  statute,  where 
the  ownership  of  a  considerable  fund  from  excess  fares,  required  to  be 
accumulated  pending  the  determination  of  the  action,  rests  upon  the 
outcome  of  the  suit. 

Return  —  Reasonableness  as  a  whole  —  Confiscation. 

2.  Unprofitable  lines  of  a  railroad  within  a  state  should  not  be 
excluded,  in  determining  whether  a  statutory  rate  confiscates  its  prop- 
erty, in  the  absence  of  illegality  and  mismanagement  in  the  acquisition 
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and  operation  of  such  lines;  and  it  is  immaterial  whether  a  particufer 
line  was  built  to  establish  a  through  route  between  important  oil 
rather  than  to  serve  local  needs,  or  that  an  extension  of  service 
furnished  by  acquiring  traffic  rights  rather  than  by  building  an  inde- 
pendent line. 

Return  —  Reasonableness  as  a  whole  —  8pecial  car  services. 

3.  Unprofitable  sleeping  car,  parlor  car,  and  dining  car  •erviea, 
although  voluntary,  must  be  considered  as  part  of  the  company's  busi- 
ness for  the  purpose  of  determining  whether  a  rate  statute  is  can* 
fiscatory. 

Appeal  and  review  —  Apportionment  formula  —  Question  of  fact  — 
Accounting. 

4.  The  decision  of  the  lower  court  that  a  formula  for  apportion- 
ing railroad  expenses,  common  to  both  freight  and  passenger  service, 
is  proper,  will  not  be  disturbed,  on  appeal,  unless  clearly  erroneous, 
the  correct  formula  being  a  question  of  fact,  in  the  present  undeveloped 
state  of  railroad  apportionment  accounting. 

[November  10,  1919.] 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan.  From  a  decree  enjoining  the 
enforcement  of  a  state  maximum  passenger  rate  statute; 
affirmed. 

Appearances:  Leland  W.  Carr  and  Roger  I.  Wykes  for 
appellants;  John  E.  Tracy  for  appellee. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the  court: 
[1]  The  Constitution  of  Michigan  (art  12,  §  7)  authorizes 
the  legislation  to  pass  laws  establishing  "reasonable  maximum 
charges  for  the  transportation  of  passengers  and  freight."  In 
1907  it  fixed  2  cents  a  mile  as  the  maximum  intrastate  passen- 
ger fare  on  railroads  operating  in  the  Lower  Peninsula,  and  3 
cents  for  those  in  the  Upper.  By  act  approved  May  2,  1911 
(Pub.  Laws  No.  276),  the  2-cent  rate  was  made  applicable  to 
all  the  railroads  of  the  state  whose  gross  earnings  on  passenger 
trains  equal  or  exceed  $1,200  per  mile  of  line  operated.  Be* 
fore  the  statute  took  effect,  the  Duluth,  South  Shore,  &  Atlantic 
Railway  Company,  an  interstate  carrier  operating  in  the  Upper 
Peninsula,  brought  this  suit  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Michigan  to  enjoin  the  enforce- 
ment of  the  act.  The  bill  alleged  that  the  reduced  rate  would 
deprive  plaintiff  of  its  property  without  due  process  of  law,  fai 
violation  of  the  14th  Amendment.     The  attorney  general  and 
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the  railroad  commissioners  of  the  state,  being  charged  by  the  law 
with  its  enforcement,  were  made  defendants.  They  denied  that 
the  rate  was  confiscatory;  and  on  this  issue  the  district  court 
found  for  the  railway.  A  final  decree  granting  the  relief  sought 
was  filed  February  14,  1918;  and  an  appeal  to  this  court  was 
promptly  applied  for  by  the  defendants  and  allowed.  Mean- 
while, on  January  1,  1918,  the  Federal  government  had  taken 
over  the  operation  of  this  and  other  railroads,  and  is  still  operat- 
ing the  same.  The  2-cent  rate  was  never  put  into  effect  on  this 
railroad,  as  a  restraining  order  issued  upon  the  filing  of  the  bill 
was  continued  until  entry  of  the  final  decree.  In  1919  the  stat- 
ute attacked  here  was  repealed  (Mich.  Pub.  Laws  "No.  382). 
But  the  case  has  not  become  moot  for  the  following  reason :  On 
continuing  the  restraining  order  the  railway  was  required  to 
issue  to  all  intrastate  passengers  receipts  by  which  it  agreed  to 
refund,  if  the  act  should  be  held  valid,  the  amount  paid  in  excess 
of  a  2-cent  fare.  Later  the  railway  was  required  to  deposit, 
subject  to  the  order  of  the  court,  such  amounts  thereafter  col- 
lected. The  fund  now  on  deposit  exceeds  $800,000,  and  the 
refund  coupons  are  still  outstanding.  In  order  to  determine  the 
rights  of  coupon  holders  and  to  dispose  of  this  fund,  it  is  neces- 
sary to  decide  whether  the  Act  of  1911  was,  as  respects  this  rail- 
road, confiscatory. 

The  issues  of  fact  were  tried  below  with  great  thoroughness. 
The  case  was  referred  to  a  special  master  to  hear  the  proofs 
and  to  report  the  evidence,  together  with  his  findings,  to  the 
court.  The  report  fills  503  pages  of  the  printed  record.  The 
transcript  of  the  testimony  introduced  before  him  covered  more 
than  12,000  typewritten  pages;  and  there  were,  besides,  many 
exhibits.  The  evidence  before  the  master  related  largely  to  the 
results  of  the  operation  of  the  railroad  for  the  four  years  end- 
ing June  30,  1913.  When  the  case  came  on  for  hearing  before 
the  district  judge  in  1917,  supplemental  evidence  was  taken  in 
open  court  covering  the  operations  of  the  four  additional  years 
ending  June  30,  1917.  The  evidence  disclosed  the  usual  diver- 
sity of  opinion  as  to  the  value  of  the  property  and  as  to  the 
proper  method  of  dividing  between  the  passenger  and  freight 
services  the  common  expenses  and  the  charges  for  property  used 
in  common.    Upon  the  whole  evidence  the  court  found  that  tht 
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2-cent  fare  would  have  resulted  in  a  return  on  intrastate  pas* 
senger  business  of  less  than  2  per  cent  during  the  six  years  end- 
ing June  30,  1917. 

Between  the  commencement  of  this  suit  and  the  entry  of  the 
final  decree  many  of  the  questions  in  controversy  below  have* 
been  settled  by  the  decisions  of  this  court  in  other  cases.1  The 
state  officials  do  not  deny  that  there  was  legal  evidence  to  justify 
the  findings  of  fact  made  by  the  lower  court;  nor  do  they  re- 
quest that  this  court  should  undertake  a  general  review  of  the 
evidence.  But  they  insist  that  the  finding  of  the  district  judge 
of  the  low  return  is  erroneous,  and  that  the  error  is  due  partly 
to  his  having  included  in  his  calculations  property  and  opera* 
tions  which  should  have  been  excluded,  and  partly  to  his  hav- 
ing adopted  improper  formulas  for  the  division  of  common 
charges  and  expenses  as  between  the  freight  and  the  passenger 
services;  and  that  if  these  specific  errors  are  corrected  it  will 
appear  that  the  2-cent  fare  would  have  been  highly  remuner- 
ative.    These  alleged  errors  must  be  considered  separately* 

[2]  First:  It  is  contended  that  the  Western  Division 
should  be  excluded  from  the  calculation.     The  Duluth,  South 

l  Interstate  Commerce  Commission  v.  Union  P.  R.  Co*  222  U.  SS.  541.  56 
L.  ed.  308,  32  Sup.  Ct.  Rep.  10S;  Minnesota  Rate  Cases  (Simpson-  v.  Shep- 
ard)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  Missouri  Rate  Cases  (Knott  v.  Chicago,  B.  & 
Q.  R.  Co.)  230  U.  S.  474,  57  L.  ed.  1571,  33  Sup.  Ct.  Rep.  975;  Chesapeake 
&  O.  R.  Co.  v.  Conley,  230  U.  S.  513,  57  L.  ed.  1597,  33  Sup.  Ct.  Rep.  985 ; 
Oregon  R.  &  Nav.  Co.  v.  Campbell,  230  U.  S.  525,  57  L.  ed.  1604,  33  Sup. 
Ct.  Rep.  1026;  Southern  P.  Co.  v.  Campbell,  230  U.  S.  537,  57  L.  ed.  1610, 
33  Sup.  Ct.  Rep.  1027;  Allen  v.  St.  Louis,  I.  M.  &  8.  R.  Co.  230  U.  S.  553,  57 
L.  ed.  1625,  33  Sup.  Ct.  Rep.  1030;  Missouri  P.  R.  Co.  v.  Tucker,  230  U.  S. 
340,  57  L.  ed.  1507,  33  Sup.  Ct.  Rep.  961;  Wood  v.  Vandalia  R.  Co.  231 
U.  S.  1,  58  L.  ed.  97,  34  Sup.  Ct.  Rep.  7;  Louisville  &  N.  R.  Co.  ▼.  Garrett, 
231  U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct.  Rep.  48;  Re  Engelhard  &  Sons  Co. 
231  U.  S.  646,  58  L.  ed.  416,  34  Sup.  Ct.  Rep.  258;  San  Joaquin  &  K.  R. 
Canal  &  Irrig.  Co.  v.  Stanislaus  County,  283  U.  S.  454,  58  L.  ed.  1041,  34 
Sup.  Ct.  Rep.  652 ;  Northern  P.  R.  Co.  ▼.  North  Dakota,  236  U.  S.  585,  59 
L.  ed.  735,  L.R.A.1917F,  1148,  P.U.R.1915C,  277,  35  Sup.  Ct.  Rep.  429,  Ann. 
Cas.  1916A,  1;  Norfolk  &  W.  R.  Co.  v.  Conley,  236  U.  S.  605,  59  L.  ed. 
746,  P.U.R.1915C,  293,  35  Sup.  Ct.  Rep.  437;  Missouri  v.  Chicago,  B.  & 
Q.  R.  Co.  241  U.  S.  633,  60  L.  ed.  1148,  36  Sup.  Ct.  Rep.  715;  Rowland  v. 
St.  Louis  &  S.  F.  R.  Co.  244  U.  S.  106,  61  L.  ed.  1022,  P.U.R.1917C,  685,  37 
Sup.  Ct.  Rep.  577 ;  Darnell  v.  Edwards,  244  U.  S.  564,  61  L.  ed.  1317,  P.U.R, 
1914F,  64,  37  Sup.  Ct.  Rep.  701;  Denver  v.  Denver  Union  Water  Co.  240 
U.  S.  178,  62  L.  ed.  649,  P.U.R.1918C,  640,  38  Sup.  Ct.  Rep.  278. 
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Shore,  &  Atlantic  Railway  extends  from  Sault  Ste.  Marie  to 
Duluth,  and  has,  including  branches,  584  miles  of  line,  475  of 
which  are  in  Michigan.  The  Eastern  Division  serves  mainly  the 
iron  region;  the  Central,  the  copper  country;  the  Western,  ex- 
tending through  sparsely  settled  country  from  Nestoria,  Mich- 
igan, 101  miles  to  the  Wisconsin  state  line,  and  thence  to  Duluth, 
serves  mainly  interstate  business.  This  division  is  said  to  have 
been  built  not  in  a  desire  to  serve  local  needs,  but  for  the  pur- 
pose of  establishing  a  through  line  from  Duluth  to  Sault  Ste. 
Marie.  The  statement,  if  true,  furnishes  no  reason  for  exclud- 
ing it  from  the  calculation.  The  cost  per  mile  of  transporting 
passengers  varies  greatly  on  different  parts  of  the  same  railroad 
system  according  to  circumstances,  being  dependent,  among 
other  things,  upon  the  cost  of  the  roadbed  and  terminals,  the 
grade,  the  number  and  character  of  the  trains,  the  density  of 
traffic  and  the  length  of  the  haul.  The  justification  for  a  uni- 
form fare  per  mile  is  furnished  by  the  doctrine  of  averages ;  and 
the  legislature  of  Michigan  made  clear  its  purpose  to  apply  the 
doctrine  of  averages  in  order  to  give  to  travelers  the  benefit  of 
the  2-cent  fare  on  those  portions  of  a  railroad  on  which  travel 
was  light  and  the  cost  of  carrying  each  passenger  necessarily  far 
in  excess  of  2  cents  a  mile.  For  this  act  declares:  "That  in 
computing  the  passenger  earnings  and  mileage,  all  branch  roads 
owned,  leased,  controlled  or  occupied  or  that  may  hereafter  be 
owned,  leased,  controlled  or  occupied  by  such  company  .  .  . 
shall  be  included  in  the  computation ;  [i.  e.,  determining  wheth- 
er the  year's  gross  passenger  earnings  equal  $1,200  per  mile] 
and  the  rate  of  fare  shall  be  the  same  on  all  lines  owned,  leased, 
controlled  or  occupied  by  such  company."  In  other  words,  the 
legislature  has  declared  that  for  the  purpose  of  determining  the 
right  of  an  intrastate  passenger  to  travel  on  any  part  of  the  com- 
pany's lines  at  the  rate  of  2  cents  a  mile,  all  of  the  lines  within 
the  state  must  be  treated  as  one;  that  those  on  which  travel  is 
light  must  be  averaged  with  those  on  which  it  is  dense;  and 
obviously,  also,  that  those  parts  of  the  system  which  are  unprofit- 
able must  be  taken  with  those  which  are  profitable.  Every  part 
of  the  railroad  system  over  which  the  passenger  is  entitled  by 
the  act  to  ride  for  a  2-cent  fare  must  be  included  in  the  compu- 
tation undertaken  to  determine  whether  the  prescribed  rate  is 
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•onfiscatory.  This  is  true,  at  least,  in  the  absence  of  illegality 
or  mismanagement  in  the  acquisition  or  operation  of  the  division 
in  question;  and  of  such  there  is  not  even  a  suggestion  in  the 
record.  There  is  nothing  in  San  Diego  Land  &  T.  Co.  v.  Na- 
tional City,  174  U.  S.  739,  758,  43  L.  ed.  1154,  1161,  19  Sup. 
Ct.  Rep.  804,  or  in  San  Diego  Land  &  T.  Co.  v.  Jasper,  189  TJ.  S. 
439,  446,  47  L.  ed.  892,  896,  23  Sup.  Ct  Kep.  571,  upon  which 
the  state  officials  rely,  which  is  inconsistent  with  this  conclu- 
sion. 

Second:  It  is  likewise  contended  that  the  so-called  South 
Line  between  Marquette  and  Ishpeming  should  be  excluded  front 
the  calculation.  This  line,  which  for  miles  substantially  paral- 
lels the  main  line,  was  originally  built  as  an  independent  road, 
and  was  purchased  by  plaintiff's  predecessor  in  1884,  probably 
to  avoid  ruinous  competition.  It  is  used  mainly  for  heavy 
freight,  and  the  intrastate  passenger  travel  over  it  is  light.  It  is 
asserted  that  the  construction  of  this  road  was  not  required  to 
supply  the  transportation  needs,  and  that  it  would  still  be  possi- 
ble to  carry  all  existing  traffic  between  Marquette  and  Ishpem- 
ing over  the  main  line.  What  has  been  said  above  in  regard  to 
the  Western  Division  applies  equally  to  the  South  Line. 

Third :  It  is  contended  also  that  a  loss  was  incurred  in  operat- 
ing through  passenger  trains  from  Houghton  over  the  Mineral 
Range  Railroad  to  Calumet,  and  that  such  loss  should  be  exclud- 
ed from  this  calculation.  This  extension  of  plaintiff's  service 
was  clearly  reasonable  in  view  of  the  importance  of  Calumet, 
which  lies  only  14  miles  from  its  own  lines.  It  was  admitted  by 
the  state  officials  that  passengers  on  the  route  were,  under  the 
act,  entitled  to  travel  at  the  2-cent  rate.  The  fact  that  the  serv- 
ice was  furnished  by  acquiring  traffic  rights  instead  of  by  build- 
ing an  independent  line  clearly  affords  no  reason  for  excluding 
the  results  of  the  operation  from  the  calculation. 

[3]  Fourth:  The  further  contention  is  made  that  the  sleeping 
car,  parlor  car,  and  dining  car  services  should  be  'treated  as  sep- 
arate operations ;  that  they  should  be  charged  with  their  propor- 
tion of  specific  and  general  expenses,  but  credited  only  with  the 
amounts  received  from  charges  for  the  specific  service ;  and  that 
no  part  of  the  apparent  loss  on  these  services  should  be  taken  in- 
to consideration  in  determining  whether  the  2-cent  fare  is  cou- 
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fecatory.  In  support  of  this  contention  it  is  urged  that  these 
services  were  voluntary;  that  the  law  (Mich.  Pub.  Acts  of  1875, 
No.  38)  permits  railroads  to  make  special  charges  for  these  serv- 
ices "in  addition  to  the  regular  passenger  fares  allowed  by  law," 
and  that  travelers  in  day  coaches  must  not  be  allowed  to  suffer 
because  a  railroad  fails  to  make  these  services  compensatory. 
On  American  railroads  of  importance  these  services  have  been 
well-nigh  universal  for  more  than  a  generation;  and  the  charges 
for  them  are  substantially  uniform  throughout  the  country.  It 
would  be  practically  impossible,  as  it  would  be  obviously  unwise, 
for  a  railroad  like  the  plaintiff's  either  to  discontinue  the  serv- 
ices or  to  increase  the  charges  to  cover  the  cost  of  the  particular 
service  on  its  line.  It  is  inconceivable  that  the  legislature  of 
Michigan  should  have  intended,  in  enacting  the  2-<5ent  fare  law, 
to  deny  to  its  citizens  these  customary  facilities;  and  for  the  pur- 
pose of  determining  whether  the  act  is  confiscatory,  the  passenger 
service,  including  these  facilities,  must  be  treated  as  a  whole. 
The  fact  alleged,  that  these  facilities  are  used  mainly  by  inter- 
state travelers,  is  immaterial. 

[4]  Fifth:  The  remaining  objection  relates  to  the  formula 
adopted  by  the  lower  court  for  dividing  charges  and  expenses 
common  to  freight  and  passenger  services,  and  not  capable  of 
direct  allocation.  What  method  should  be  pursued  in  making 
such  division  is  a  very  difficult  problem  to  which  railroad 
accountants,  the  Interstate  Commerce  Commission,  and  state 
railroad  commissions  have  for  years  given  serious  attention.* 

•The  Interstate  Commerce  Commission  upon  its  organization  July  1, 
1887,  required  the  railroads  to  report  operating  expenses  separately  as  be- 
tween the  freight  and  passenger  services.  The  difficulties  were  so  great 
and  the  results  so  widely  discredited  that  the  requirement  was  withdrawn 
as  of  June  30,  1804.  The  requirement  was  restored  as  of  July  1,  1915.  Re 
Separating  of  Operating  Expenses,  30  Inters.  Com.  Rep.  676.  In  the  in- 
terval railroad  accounting  had  in  this  respect  made  gradual  advances.  J. 
M.  Talbott,  Transportation  by  Rail  (1904) ;  Buell  v.  Chicago,  M.  &  St.  P. 
E.  Co.  1  Wis.  R.  C.  324  (1907) ;  Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  352,  458-461,  57  L.  ed.  1511,  1565,  1566,  48  UR.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18  (1913) ;  14  American  Rail- 
way Engineering  Asso.  Proceedings,  pp.  587,  1128-1135  (1913);  Western 
Passenger  Fares,  37  Inters.  Com.  Rep.  1,  12-30  (1915);  see  M.  O.  Lorens,. 
Railroad  Rate  Making,  30  Quarterly  Journal  of  Economics,  pp.  221-232 
(1916) ;  W.  J.  Cunningham,  Separation  of  Railroad  Operating  Expenses 
between  Freight  and  Passenger  Services,  31  Quarterly  Journal  of  Econom- 
ics, pp.  200-249  ^1917). 
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Despite  much  patient  study  and  the  exhibition  of  great  ingenuity 
no  wholly  satisfactory  method  has  yet  been  devised.  The  vari- 
ables due  to  local  conditions  are  numerous;  and  experience 
teaches  us  that  it  is  much  easier  to  reject  formulas  presented  as 
being  misleading  than  to  find  one  apparently  adequate.  The  sci- 
ence of  railroad  accounting  is  in  this  respect  in  process  of  devel- 
opment; and  it  may  be  long  before  a  formula  is  devised  which 
can  be  accepted  as  satisfactory.  For  the  present,  at  least,  the 
question  what  formula  the  trial  court  should  adopt  presents  a 
•question,  not  of  law,  but  of  fact;  and  we  are  clearly  unable  to 
say  that  the  lower  court  erred  in  adopting  the  method  there  pur- 
sued.* 

The  decree  of  the  District  Court  is  affirmed. 
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PITTSBUEGH  &  WEST  VIBGINIA  GAS  COMPANY 

v. 
ELMUS  P.  BICHABDSON. 

{100  8.  E.  220.) 

<?ot  —  Natural  —  Lease  —  Construction. 

1.  An  owner  of  real  estate,  who  has  leased  the  same  for  the  pro- 
duction of  oil  or  gas  therefrom,  with  a  stipulation  in  such  lease  thai 

8  The  average  rate  of  return  for  the  years  1014-1917,  according  to  the 
formula  adopted  by  the  trial  judge,  was  1.20  per  cent.  By  the  use  of  a 
formula  more  favorable  to  the  defendant  he  found  it  to  be  2.52  per  cent. 
The  modified  revenue  train  mile  ratio  used  by  the  plaintiff  showed  a  loss 
of  over  $100,000  a  year;  while  the  gross  ton  mile  ratio  proposed  by  the 
defendant  indicated  an  average  return  of  at  most  5.82  per  cent.  Of  these 
methods  employed  by  the  parties  it  may  be  noted  that  the  Interstate  Com- 
merce Commission  has  said:  * 

"The  representatives  of  the  state  commissions  advocated  the  use  of  'gross- 
ton-mile'  as  a  basis,  while  the  representatives  of  the  railways  favored  'engine- 
ton-miles.'  The  discussion  seemed  to  be  somewhat  influenced  by  the  possi- 
ble effect  of  these  respective  bases  on  statistical  evidence  which  might  be 
introduced  in  passenger  rate  cases.  It  may  fairly  be  said  that  the  facts 
and  arguments  presented  do  not  warrant  the  final  approval  by  the  Commis- 
sion of  either  the  gross-ton-mile  or  the  locomotive-ton-mile  at  this  time." 
Rules  Governing  the  Separation  of  Operating  Expenses  between  Freight 
Service  and  Passenger  Service  on  Large  Steam  Railways,  Effective  July  1, 
1915,  p.  3.  These  rules  are  now  in  process  of  revision. 
P.U.R.1020A. 
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lie  shall  be  allowed  to  use  at  Mb  residence  gas  from  any  well  drilled 
upon  the  premises  for  domestic  purposes,  free  of  charge,  is  entitled, 
in  case  a  producing  well  is  drilled  upon  such  premises,  to  such  quantity 
of  gas  produced  therefrom  as  is  reasonably  necessary  for  his  domestic 
uses,  for  the  purposes  to  which  such  natural  gas  is  ordinarily  devoted. 

Qas  —  Natural  —  Reservation  in  lease  —  Free  domestic  use, 

2.  A  regulation  by  a  lessee  in  an  oil  and  gas  lease  for  the  estab- 
lishment and  maintenance  of  meters  upon  lines  furnishing  free  gat  to 
the  lessor,  under  the  terms  of  the  lease  providing  that  such  lessor  is 
entitled  to  the  use  of  gas  free  of  charge  for  domestic  purposes,  is  a 
reasonable  and  proper  regulation,  and  a  court  of  equity  will  enjoin 
such  lessor  from  interfering  with  or  obstructing  such  lessee  in  the 
installation,  maintenance,  or  reading  of  such  meters. 

Oas  —  Natural  —  Free  domestic  use  —  Injunction. 

3.  A  regulation  by  the  Public  Service  Commission  of  West  Virginia, 
requiring  all  producers  of  natural  gas  who  furnish  any  of  their  product 
to  persons  free  of  charge  to  measure  such  part  thereof  by  a  meter,  and 
to  report  the  amount  thereof  to  the  Commission  at  certain  intervals, 
is  a  reasonable  and  proper  regulation,  and  any  interference  or  obstruc- 
tion upon  the  part  of  such  free  user  of  gas  to  the  carrying  out  of  such 
regulation  will  be  enjoined  by  a  court  of  equity. 

Headnotes  by  the  Coubt. 

[September  9,  1919.] 

Cask  Certified  from  Circuit  Court,  Marion  County,  upon 
demurrer  of  a  temporary  injunction  in  a  suit  by  the  Pittsburgh 
&  West  Virginia  Gas  Company  against  Ehnus  P.  Richardson; 
reversed,  temporary  injunction  reinstated  and  cause  remanded. 

Appearances:  Law  &  McCue/of  Clarksburg,  and  H.  H.  Rose, 
of  Fairmont,  for  plaintiff. 

Ritz,  J.  Plaintiff  is  the  owner  of  a  lease  for  oil  and  gas  pur- 
poses on  a  certain  tract  of  land  owned  by  the  defendant,  by  the 
terms  of  which  lease  the  defendant  is  entitled  to  have  free  gas 
for  domestic  purposes  for  one  house  from  any  gas  well  drilled 
or  utilized  on  said  premises.  A  gas  well  was  drilled  upon  the 
premises,  and  in  accordance  with  the  terms  of  said  lease  defend- 
ant was  allowed  to  make  connection  with  plaintiff's  gas  line  in 
order  to  secure  a  supply  of  gas  for  his  domestic  purposes,  and 
the  same  has  been  continuously  furnished  to  him  under  the  terms 
of  said  lease  for  many  years.  In  July,  1915,  the  Public  Serv- 
ice Commission  of  West  Virginia  adopted  a  rule  providing  that 
all  gas  furnished  without  charge  within  the  state  should  be  me- 
tered, and  that  reports  should  be  made  to  it  monthly  of  the  quan- 
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tities  of  gas  so  furnished.  The  plaintiff's  bill  alleges  that  in  order 
to  comply  with  this  provision,  as  well  as  in  order  to  be  in  a  posi- 
tion to  protect  itself  against  the  waste  of  gas  by  the  defendant,  it 
desired  to  install  a  meter  upon  the  pipe  supplying  gas  to  the 
defendant's  residence.  To  this  the  defendant  objected,  and,  the 
plaintiff  having  installed  said  meter,  the  defendant  removed  the 
same.  This  suit  was  then  brought  and  an  injunction  asked  to 
restrain  the  defendant  from  interfering  with  the  plaintiff  in  the 
installation  of  a  meter  upon  his  supply  line,  and  the  maintenance 
and  reading  of  the  same  at  proper  intervals.  A  temporary  in- 
junction was  granted,  but  subsequently,  when  the  defendant 
appeared  and  demurred  to  the  bill,  the  demurrer  was  sustained, 
and  the  temporary  injunction  dissolved.  The  question  arising 
upon  the  sufficiency  of  said  bill  is  now  certified  to  this  court. 

[1,  2]  The  plaintiff  insists  that  it  is  entitled  to  establish  a 
meter  upon  the  defendant's  supply  line,  entirely  at  its  own  ex- 
pense, as  one  of  the  practicable  ways  of  securing  information  for 
the  proper  regulation  of  its  business,  and  also  in  order  that  it 
may  comply  with  the  regulation  made  by  the  Public  Service 
Commission  of  West  Virginia.  It  is  a  little  difficult  to  under- 
stand why  the  defendant  objects  to  having  the  quantity  of  gas 
used  by  him  ascertained  in  this  manner.  It  involves  no  expense 
to  him,  nor  does  it  appear  how  it  can  in  any  manner  incon- 
venience him  in  the  exercise  of 'his  right.  The  quantity  of  gas 
to  which  the  defendant  is  entitled  under  this  free  gas  clause  in 
his  lease  is  not  unlimited,  but  is  only  such  amount  as  is  custo- 
mary and  reasonable  for  his  domestic  uses.  Hall  v.  Philadel- 
phia Co.  72  W.  Va.  573,  78  S.  E.  755 ;  Harbert  v.  Hope  Nat- 
ural Gas  Co.  76  W.  Va.  207,  84  S.  E.  770,  L.RA.1915E,  570. 
It  cannot  be  said  that  the  plaintiff  has  any  arbitrary  right  to 
determine  such  amount.  Neither  has  the  defendant  the  right  to 
say  that  he  may  use  the  gas  produced  to  any  extent  which  hit 
wants,  real  or  capricious,  may  demand.  He  is  entitled  undev 
his  contract  only  to  so  much  gas  free  of  charge  as  is  ordinariljr 
used,  and  as  is  reasonably  necessary  for  such  domestic  purposes 
.as  natural  gas  is  usually  devoted  to.  This  being  true^  it  is  entire- 
ly proper  for  the  plaintiff  to  adopt  such  regulatory  measures  as 
may  be  practicable  and  appropriate  for  the  purpose  of  determm- 
ing  that  its  product  is  not  being  wasted.    Whatever  production 
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of  gas  remains  after  the  free  use  thereof  by  the  defendant  is  the 
property  of  the  plaintiff.  If  the  defendant  uses  more  gas  than 
bis  reasonable  wants  require,  if  gas  is  wasted  by  him,  either  be- 
cause of  defective  appliances,  or  because  of  excessive  use  there- 
of, to  the  extent  that  such  quantity  exceeds  his  reasonable  ordi- 
nary requirements,  he  is  taking  the  property  of  the  plaintiff.  It 
is  represented  by  the  plaintiff  that  this  free  gas  is  in  many  in- 
stances furnished  through  pipe  lines  constructed  by  the  users 
thereof.  These  lines  become  out  of  order ;  they  leak,  and  much 
gas  is  wasted  in  this  way.  These  leaks  can  only  be  determinated 
by  a  system  of  continuous  inspection,  unless  meters  are  allowed 
to  be  installed,  in  which  case  such  meters  will  give  information 
as  to  any  excessive  use  and  waste,  and  lead  to  the  repair  of  any 
defects  or  leaks  in  the  supply  line,  or  the  correction  of  any  waste- 
ful use  of  the  substance.  We  are  very  clearly  of  the  opinion  that 
inasmuch  as  it  appears  from  the  allegations  of  the  bill  that  the 
attachment  of  this  meter  to  the  supply  line  of  the  defendant  is 
a  practicable  and  appropriate  way  of  detecting  any  loss  of  gas 
by  leaks,  or  wasteful  consumption  of  the  same,  and  further  that 
it  will  not  in  any  way  hinder  or  obstruct  the  defendant  in  the 
full  and  free  exercise  of  his  rights,  the  plaintiff  had  and  has  a 
right  to  enforce  such  regulation,  and  that  the  attempt  of  the 
defendant  to  interfere  with  it  in  the  installation,  maintenance 
and  reading  of  such  meter  is  an  invasion  of  its  right  in  this  re- 
gard, which  a  court  of  equity  will  prevent.  • 

[3]  Aside  from  the  right  of  the  plaintiff  to  protect  its  prop- 
erty by  this  regulatory  measure,  it  would  seem  that  the  authority 
of  the  Public  Service  Commission  to  make  the  regulation  which 
it  has  made  is  entirely  justified.  It  is  shown  by  the  bill  that  the 
amount  of  gas  delivered  to  free  gas  consumers,  so  far  as  it  has 
been  able  to  be  accurately  measured,  is  something  like  30  times 
as  much  as  is  delivered  to  other  consumers  for  similar  service. 
One  of  the  duties  devolved  upon  the  Public  Service  Commission 
is  to  regulate  the  distribution  of  natural  gas,  and  undoubtedly 
the  purpose  of  the  regulation  it  has  adopted  is  to  prevent  the 
waste  or  improper  use  thereof  to  the  end  that  as  large  an  amount 
as  possible  may  be  devoted  to  the  beneficial  uses  of  the  inhab- 
itants of  the  state.  The  regulations  adopted  by  the  Public  Serv- 
ice Commission  are  appropriate,  to  say  the  least,  for  the  effectu- 

P.U.R.1920A. 


168  WB8T  VIRGINIA  SUPREME  COURT  OF  APPEALS. 

ation  of  this  purpose,  and  it  may  be  said  that  not  only  does  the 
plaintiff  have  the  right  to  install  these  meters  with  the  view  of 
giving  effect  to  the  Public  Service  Commission's  regulation,  but 
it  is  its  duty  to  do  so,  and  it  is  entirely  competent  for  a  court  of 
equity  to  restrain  anyone  who  interferes  with  the  discharge  of 
such  duty. 

We  are,  therefore,  of  opinion  to  reverse  the  decree  of  the  cir- 
ouit  court  sustaining  the  demurrer  and  dissolving  the  injunction, 
everrule  the  demurrer,  reinstate  the  temporary  injunction,  and 
remand  the  cause  for  further  proceedings. 


ILLINOIS  PUBIilC  UTILITIES  COMMISSION. 

BE  STEPHENSON  COUNTY  TELEPHONE  COMPANY. 

[No.  9036.] 

Maorimina$ion  —  Rate*  —  Telephone  switching  —  Village  residents. 
It  is  discriminatory  for  a  telephone  company  to  furnish  exchange 
service  at  switching  rates  to  residents  in  a  village  notwithstanding  a 
contract  between  the  exchange  company  and  the  rural  company  pro- 
vides that  stockholders  having  telephones  on  farm  lines  owned  by  the 
latter  company,  shall  have  the  right,  upon  removing  to  the  village,, 
to  bring  their  telephones  to  their  new  places  of  residence  and  receive 
service  there  at  the  switching  rates. 

#  [October  20,  1919.] 

Petition  for  authority  to  increase  rates  for  telephone  switch- 
ing service;  granted. 

Lucey,  Commissioner:  The  petitioner  herein,  the  Stephen- 
son County  Telephone  Company,  filed  a  schedule  of  rates  cover> 
ing  the  local  and  switching  rate  now  in  effect  in  Orangeville, 
county  of  Stephenson,  and  vicinity.  The  proposed  switching 
rate  is  covered  by  a  contract  between  the  Stephenson  County 
Telephone  Company  and  the  Orangeville  Independent  Tele- 
phone Company.  The  present  rate  for  switching  service  is  $2 
per  year  and  the  proposed  rate  $4  per  year.  Since  the  inter- 
pretation of  a  certain  clause  in  the  contract  between  the  two 
companies  is  in  dispute,  the  matter  was  brought  before  the  Com- 
mission and  came  on  for  hearing  on  May  14,  1919.    George  X. 
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Cannon  represented  the  Stephenson  County  Telephone  Company 
and  A.  J.  Clarity,  Attorney,  appeared  for  the  Orangeville  In- 
dependent Telephone  Company.  No  objectors  to  the  proposed 
increase  in  switching  rate  appeared.  Petitioner  submitted  proof 
of  publication  of  intention  to  increase  the  switching  rate,  to- 
gether with  contract  of  May  15,  1918,  between  the  Stephenson 
County  Telephone  Company  and  the  Orangeville  Independent 
Telephone  Company. 

It  appears  from  the  record  that  the  Stephenson  County  Tele- 
phone Company  is  furnishing  local  exchange  service  to  eighty- 
eight  subscribers  in  Orangeville,  and  vicinity.  The  Orangeville 
Independent  Telephone  Company  is  a  mutual  telephone  com- 
pany operating  in  the  rural  district  around  Orangeville,  the 
subscribers  of  which  each  owns  and  maintains  his  telephone  and 
line.  The  lines  are  connected  to  the  switchboard  of  the  Stephen- 
son County  Telephone  Company  at  Orangeville  and  subscribers 
connected  therewith  are  provided  with  switching  service  by  the 
Stephenson  County  Telephone  Company.  On  May  15,  1918,  a 
contract  was  entered  into  between  the  Stephenson  County  Tele- 
phone Company  and  the  Orangeville  Independent  Telephone 
Company  which  provides  that  the  rate  for  switching  service 
shall  be  $4  per  year.  Section  10  of  the  contract  provides  as  fol- 
lows: 

"It  is  mutually  agreed  by  both  parties  hereto  that  the  Stephen* 
son  County  Telephone  Company,  the  first  party,  is  conducting 
a  telephone  business  in  and  about  Orangeville,  and  the  Orange- 
ville Independent  Telephone  Company,  the  second  party,  a 
farm  telephone  business,  but  all  stockholders  having  telephones 
on  farm  lines  owned  by  said  second  party  shall  have  the  right 
upon  removing  from  their  farms  to  Orangeville  to  bring  their 
telephones  to  their  new  place  of  residence  at  Orangeville  and 
attach  the  most  suitable  farm  line  designated  by  second  party, 
and  said  first  party  agrees  that  this  contract  thereinafter  shall 
apply;  to  them,  subject  to  a  ruling  of  the  Public  Utilities  Com- 
mission of  the  state  of  Illinois.  The  second  party  further  agrees 
that  no  telephones  other  than  the  above  will  be  connected  to 
their  lines  within  the  town  of  Orangeville." 

The  Stephenson  County  Telephone  Company  sets  forth  that 
the  interpretation  of  §  10  of  the  contract  does  not  mean  thai 
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shareholders  of  the  Orangeville  Independent  Telephone  Com- 
pany who  formerly  resided  in  the  country  and  later  moved  to 
the  village,  bringing  their  telephones  with  them  and  connecting 
with  the  rural  lines  at  points  within  the  village  are  entitled  to 
enjoy  the  rural  switching  rate.  It  also  appears  from  the  record 
that  all  of  the  subscribers  living  in  the  village  of  Orangeville 
and  receiving  service  at  the  rural  switching  service  rate  did  not 
formerly  live  in  the  country. 

The  record  shows  that  at  the  present  time  there  are  24  share- 
holders of  the  Orangeville  Independent  Telephone  Company 
who  are  now  living  in  Orangeville  and  receiving  switching  serv- 
ice at  the  present  switching  rate  now  in  effect.  Of  these  24 
shareholders,  8  have  sold  their  farms,  3  were  formerly  tenants 
on  farms,  6  now  own  farms  in  the  country,  and  7  have  never 
owned  a  farm  or  lived  in  the  country. 

A  person  who  moves  to  the  village  and  who  enjoys  the  privi- 
leges of  the  village  should,  as  a  matter  of  course,  be  subject  to 
the  limitations  and  regulations  that  apply  to  all  other  persons 
similarly  situated,  and  if  a  rural  switching  service  telephone 
subscriber  voluntarily  removes  to  a  city  or  village  and  desires 
telephone  service,  he  should  pay  the  rate  that  applies  to  city  or 
village  subscribers  for  the  class  of  service  furnished.  To  do 
otherwise  would  appear  to  be  creating  an  unlawful  discrimina- 
tory condition.  Rural  switching  service  is  distinct  from  the 
various  classes  of  local  exchange  service  and  is  designed  for 
persons  living  in  the  country  who  own  and  maintain  their  lines 
and  telephone.  It  is  proper  that  the  telephone  company  should 
establish  such  rules  as  would  tend  to  maintain  the  classification 
and  rates  provided  for  city  or  village  subscribers,  and  a  rule 
restricting  switching  service  to  rural  subscribers  only  is  a  prop- 
er regulation. 

It  appears  that  the  regular  schedule  of  rates  for  the  class  of 
service  furnished  should  apply  to  all  subscribers  in  the  village 
of  Orangeville,  and  that  for  the  Stephenson  County  Telephone 
Company  to  furnish  service  to  certain  or  any  subscribers  lo- 
cated in  the  village  of  Orangeville  at  any  other  than  the  estab 
lished  rate  for  the  classification  of  city  service  received,  is  dis- 
criminatory and  unlawful.  A  practice  of  allowing  a  rura1 
twitching  service  rate  to  subscribers  within  the  village  wouki 
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result  in  a  tendency  on  the  part  of  other  subscribers  to  install 
their  telephones  and  build  their  lines  and,  subsequently,  in  a 
divided  ownership  of  the  exchange  lines  and  equipment,  serious- 
ly impairing  the  service. 

After  carefully  considering  the  evidence,  the  Commission  is 
of  the  opinion,  and  finds: 

1.  All  subscribers  located  within  the  village  or  exchange 
limits  of  the  Stephenson  County  Telephone  Company  at  Or- 
angeville  should  pay  the  regular  scheduled  rate  for  the  class  of 
service  furnished  regardless  of  the  ownership  of  shares  in  the 
rural  telephone  company  whose  lines  are  connected  with  the 
switchboard  of  the  Stephenson  County  Telephone  Company. 

2.  That  the  proposed  rate  for  switching  service  is  just  and 
reasonable  and  should  be  authorized. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  GARY  STBEET  BAILWAY  COMPANY. 

[No.  4600.] 

Return  —  Street  railway*  —  Amount. 

1.  A  return  of  from  2.75  per  cent  to  3.1  per  cent  for  a  street  rail" 
way  company,  dependent  upon  the  valuation  of  the  property  used,  is 
grossly  inadequate,  and  rates  yielding  a  theoretical  return  of  6.74 
per  cent  to  7.57  per  cent  are  not  unreasonable  in  view  of  the  continued 
upward  trend  of  cost  and  the  possibility  of  loss  of  traffic  from  the 
increase  in  rates. 

Commission  —  Powers  —  Regulation  of  street  traffic. 

2.  The  Indiana  Commission  has  no  power  to  regulate  street  traffic 
In  cities. 


Rates  —  Street  railways  —  Competition  of  jitneys. 

Discussion  of  danger  of  increasing  street  railway  rates  where  there 
is  jitney  competition,  p.  196. 

JHserlmination  —  Street  railways  —  Charge  for  transfers. 

Discussion  of  discrimination  in  charging  for  street  railway  trans- 
fers, p.  106. 

Monopoly  and  competition  —  Street  railways  —  Jitneys. 

Discussion  of  evils  to  street  railway  company  from  jitney  torn- 
petition,  p.  106. 

Monopoly  and  competition  —  Street  railways  —  Jitneys. 

Statement  that  cities  must  choose  between  jitney  serviee  and  low 
street  railway  fares,  p.  197. 
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Monopoly  and  competition  —  Street  railways  —  Jitneys. 

Discussion  of  unfairness  of  requiring  street  railway  to  pave  portions 
of  street  used  by  competing  jitneys,  p.  197. 

[October  25,  1919.] 

Petition  for  increase  in  street  railway  and  interurban  rail- 
way fares;  increase  granted. 

Appearances:  Charles  W.  Miller,  for  petitioner;  Robert  M. 
Davis,  city  attorney,  for  city  of  Gary;  William  W.  McMahon, 
city  attorney,  for  city  of  Hammond. 

By  the  Commission:  On  July  30,  1919,  The  Gary  Street 
Railway  Company  filed  with  the  Commission  a  petition  for  au- 
thority to  increase  fares.  The  essential  allegations  of  the  peti- 
tion are: 

That  no  dividends  have  been  paid  on  either  preferred  or  com- 
mon stock ;  that  petitioner  will,  in  the  near  future,  be  required 
to  relay  certain  of  its  tracks  and  repave  certain  streets  in  the 
city  of  Gary  at  a  cost  of  $360,000 ;  that  the  city  is  calling  for 
further  extensions  to  petitioner's  street  railway  system  made 
necessary  by  the  extraordinary  rapid  growth  of  the  city;  that 
during  the  war  period  petitioner  borrowed  from  the  United 
States  Housing  Corporation  $170,000  which  was  expended  in 
the  purchase  of  badly  needed  equipment;  that  said  loan  must 
be  repaid  in  five  annual  installments ;  that  the  increases  in  train- 
men's wages  made  between  March  1,  1918  and  July  1,  1919 
averaged  48  per  cent,  that  by  reason  of  the  increases  in  wages 
already  granted  and  other  increases  which  must  necessarily  be 
granted;  the  operating  expenses  will  be  increased  $20,000  per 
8nnum,  that  by  reason  of  the  general  advances  in  prices  of  ma- 
terial and  supplies  operating  costs  have  been  greatly  increased. 

The  petition  further  recites:  "That  your  petitioner  has  no 
available  net  revenue  to  pay  such  increase  of  wages  nor  to  pay 
any  return  upon  its  preferred  or  common  shares  of  capital  stock, 
nor  to  provide  for  the  payment  of  interest  charges  upon  new 
capital,  which  must  be  invested  in  said  renewals  of  its  tracks 
and  pavements,  and  extensions  to  its  system  of  railways  by  rea- 
son of  the  fact  that,  during  the  last  nine  months,  your  petitioner 
has  had  no  appreciable  net  income  or  profit  whatsoever,  the 
actual  net  income  or  profit  having  been  for  such  period  only 
$881. 
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That  the  only  means  of  enabling  your  petitioner  to  pay  such 
increased  wages  and  return  upon  its  shares  of  capital  stock,  and 
to  provide  interest  charges  upon  such  needed  additional  capital, 
is  to  permit  your  petitioner  to  increase  its  rates  of  fare  and 
transportation  charges  as  herein  applied  for. 

That  without  such  increased  rates  of  fare  your  petitioner 
will  be  unabled  to  pay  the  interest  upon  its  present  indebtedness, 
to  repay  maturing  loans  from  the  United  States  government, 
and  will  necessarily  be  thrown  again  into  bankruptcy  from 
which  it  has  just  emerged,  thereby  causing  permanent  and  se- 
vere loss  to  the  public  and  its  employees  as  well  as  great  loss 
to  the  investors  in  its  present  issue  of  securities. 

Petitioner  called  attention  to  its  existing  fare  of  10  cents  for 
the  transportation  of  a  passenger  between  Hammond  and  Gary, 
a  distance  of  10  miles,  or  1  cent  per  mile. 

Petitioner  prays  authority  to  put  -into  effect  a  6-cent  fare  in 
the  cities  of  Gary,  Hammond,  and  East  Chicago  and  a  20-cent 
fare  between  Hammond  and  Gary,  and  between  East  Chicago 
and  Gary ;  said  20-cent  fare  to  be  Collected  in  three  zones,  so  as 
to  collect  a  6-cent  fare  in  each  terminal  zone,  and  an  8-cent  fare 
in  the  middle  zone. 

Copies  of  the  petition  were  served  on  the  municipalities  of 
Gary,  Hammond,  East  Chicago,  and  Indiana  Harbor,  and  their 
chambers  of  commerce  or  commercial  clubs,  and  also  on  news- 
papers published  in  said  cities.  After  due  notice  to  such  parties 
and  the  public  generally,  hearing  was  had  at  Gary,  Indiana, 
October  8,  1919, 

Financial  Showing. 

A  carefully  prepared  exhibit  submitted  in  evidence  by  peti- 
tioner stated  an  estimate  of  revenue  and  expenses  for  the  year 
1919  based  on  actual  figures  for  the  eight  months  ending  Au- 
gust 31,  1919.  The  estimated  revenue  is  computed  on  the  ex- 
isting fares.    The  totals  were  as  follows: 

Revenue  from  all  sources $519,304.90 

Expenses    $411,692.40 

Plus  increase  in  payroll  account  wage  increases  .  •        9,200.00 

Depreciation   30,000.00 

Taxes 19,000.00    469,892.40 

Net  operating  revenue • $49,412.50 
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The  testimony  tends  to  support  these  estimates* 

The  Commission  finds  it  unnecessary  in  acting  on  this  peti- 
tion to  make  a  formal  valuation  of  petitioner's  property.  It 
has  before  it  however:  (1)  the  tentative  estimate  of  the  value 
of  said  property  as  of  November,  1917,  used  in  reaching  a  deci- 
sion in  Cause  No.  3451;  (2)  the  list  of  additions,  extensions, 
and  betterments  since  made,  and  (3)  testimony  as  to  the  condi- 
tion of  the  property.  On  such  bases,  the  Commission  feels  safe 
in  basing  its  calculations  on  a  property  value  ranging  from 
§1,600,000  to  $1,800,000. 

[1]  Taking  such  tentative  estimate  as  a  basis,  the  net  oper- 
ating revenue  of  $49,412  would  be  but  3.1  per  cent  on  a  value 
of  $1,600,000  or  2.75  per  cent  on  a  value  of  $1,800,000.  Such 
a  return  is  so  inadequate  as,  not  only  to  justify  a  readjustment 
of  petitioner's  rate  schedules,  but  to  constitute  a  positive  menace 
to  the  rapidly  growing  community  served.  Such  a  financial 
showing  must  deprive  the  utility  of  credit  necessary  to  obtain 
the  necessary  money  to  maintain  proper*  service  conditions  and 
meet  demands  for  extensions  for  a  rapidly  growing  and  expand- 
ing population. 

Petitioner  estimates  that  the  increase  in  rates  prayed  would 
result  in  an  increase  in  revenue  of  $72,000  per  annum.  If 
there  should  be  no  increase  in  operating  expenses  beyond  the 
estimate  for  1919,  the  net  operating  revenue  would  be  increased 
to  $121,000.  This  would  yield  a  return  of  7.57  per  cent  on  a 
value  of  $1,600,000  or  6.73  per  cent  on  a  value  of  $1,800,000, 
neither  of  which  could  be  considered  unreasonable  considering 
the  especial  conditions  existing  in  the  section  served,  and  es- 
pecially taking  into  consideration  the  continued  upward  trend 
of  operating  costs.  It  must  also  be  borne  in  mind  that  expe- 
rience has  demonstrated  that  an  increase  in  utility  rates  usually 
means  a  shrinkage  in  volume  of  traffic.  It  is  therefore  essential 
to  allow  for  that  factor  in  estimating  future  revenues.  It  may 
be  that  the  proposed  increases,  if  allowed,  will  cause  a  reduction 
in  patronage  that  will  materially  reduce  the  estimated  gross 
revenue. 

The  testimony  is  that  what  petitioner  most  desires  is  fares 
yielding  a  margin  of  profit  sufficient  to  enable  it  to  sell  bonds 
to  secure  funds  to  make  the  desired  extensions,  provide  adequate 
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equipment,  repay  the  United  States  Housing  Corporation,  re- 
place worn  out  tracks,  and  relay  worn  out  pavements. 

Attitude  of  Municipalities. 

The  city  of  Gary  offered  no  objection  to  the  proposed  in- 
crease of  fare  from  5  cents  to  6  cents,  provided  it  included  the 
whole  of  the  railway  system  located  within  city  limits.  This 
was  also  the  attitude  of  the  Gary  commercial  club.  At  the  ctose 
of  the  hearing  both  the  city  and  its  civic  organization  announced 
that  if  the  evidence  sustained  the  averments  of  the  petition, 
they  would  concede  the  6-cent  fare,  but  would  oppose  transfer 
charges  and  insist  that  the  6-cent  fare  extend  to  the  city  limits. 

The  city  of  Hammond  protested  against  the  advance  from  5- 
cents  to  6  cents  within  the  city  of  Hammond,  maintaining  that 
the  part  of  the  system  located  within  the  city  of  Hammond,  and 
the  line  between  Gary  and  Hammond,  returned  adequate  reve- 
nue for  the  service  rendered,  and  that  the  people  of  Hammond 
should  not  be  charged  higher  fares  to  make  up  for  the  failure 
of  the  rest  of  the  system  to  pay  an  adequate  return. 

Since  the  hearing,  the  Commission  has  received  a  communi- 
cation from  Roe  and  Peterson,  attorneys,  protesting  against  the 
proposed  advance  in  East  Chicago  fares  from  5  cents  to  6  cents, 
on  the  ground  that  the  hauls  in  East  Chicago  are  short  as  com- 
pared with  the  hauls  in  Gary,  and  that  anything  in  excess  of  a 
5-cent  fare  within  the  city  of  East  Chicago,  would  be  excessive 
and  unreasonable  for  the  service  rendered.  The  communication 
contained  the  following  statement: 

"In  other  words,  we  do  not  feel  that  our  residents,  who  Tide 
to  and  from  their  work  in  this  city,  varying  from  half  a  mile  to 
a  mile  and  a  half  distance,  should  pay  the  expense  of  hauling 
people  who  do  not  reside  in  our  city,  but  who  are  compelled  to 
ride  in  order  to  work  in  our  city,  a  distance  of  10  miles.  Iri 
other  words  we  believe  that  the  long  haul  should  take  care  of 
itself." 

The  Commission  also  has  before  it  an  appeal  from  W.  L. 
Cook,  a  mail  carrier,  who  presents  the  serious  financial  and 
social  effect  of  an  increase  of  fares  on  the  low-salaried  class,  an 
appeal  ably  presented  and  given  consideration. 

Petitioner  prays  authority  to  establish  a  6-cent  fare  in  Gary 
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on  that  part  of  its  system  lying  east  of  Englewood  avenue  on  its 
Eleventh  avenue  line  and  east  of  Clark  road  on  its  Fifth  avenue 
line,  and  to  put  into  effect  a  charge  of  3  cents  for  transfers. 
The  5-cent  fare  now  in  effect  includes  transfers. 

:;    ;    ,  The  "Jitney"  Problem. 

>  3fhe  testimony  leaves  no  doubt  that  increased  cost  of  opera- 
tion ,  makes  impossible  the  continuance  of  the  5-cent  fare,  at 
least  <  for  the  present,  and  that  the  welfare  of  the  communities 
served  makes  necessary  the  improvement  of  the  financial  condi- 
tion of  petitioner.  However,  the  Commission  must  not  do  a 
vain  thing*  Conditions  exist  which  complicate  the  problem. 
A  very  large  part  of  the  traffic  of  petitioner  is  carried  on  the 
Broadway  line,  which  operates  on  the  main  street  of  the  city. 
The  company  there  is  confronted  with  the  most  formidable 
"jitney"  competitioner  in  the  state.  Would  the  institution  of 
a.Jtaent  fare  and  a  3-cent  transfer  charge  result  in  the  diversion 
of  traffic  to  the  jitneys  to  such  an  extent  as  to  result  in  a  decrease 
rather  than  increase  in  revenues,  and  so  result  in  further  dis- 
ability, of  the  company  ? 

/Evidence  reveals  that  while  officers  of  petitioner  are  by  no 
means  certain  of  results,  they  are  of  the  opinion  that  the  6-cent 
fare  .will  net  an  increase,  but  not  the  theoretical  increase  that 
might  be  anticipated  but  for  the  jitneys.  It  would  seem  to  the 
Commission,  however,  that  the  3-cent  transfer  charge,  making 
tjie:  through  fare  9  cents  between  points  where  a  transfer  would 
have  to  be  taken,  would  have  a  repressive  effect  on  traffic,  and 
wojuld  at  the  same  time  create  a  50  per  cent  discrimination  be- 
tween .citizens  of  Gary  traveling  like  distances,  since  in  some 
instances  they  would  travel  between  two  points  which,  by  peti- 
tioner's operation  of  cars,  would  involve  a  transfer,  and  in  other 
between  points  that  would  not  involve  a  transfer. 

.-The, Commission  is  of  the  opinion  that  under  all  the  condi- 
tions existing,  a  straight  6-cent  fare  should  at  least  be  given  a 
trial  and  reports  required  during  a  period  of  from  sixty  to  nine- 
ty dajjs  in  order  to  ascertain  what  revenues  it  will  produce,  and 
tfot  in  'this  period  of  experiment  the  city  of  Gary  should  be 
given  opportunity  to  exercise  a  measure  of  self  determination  as 
to.  the  future.    The  Commission,  without  prejudging  the  test  of 
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a  6-cent  fare  without  transfer,  is  nevertheless  fearful  that'  it- 
will  be  found  to  be  insufficient  provided  the  jitneys  are1  per- 
mitted to  continue  to  operate  and  skim  the  cream  of  short  haul 
traffic.  The  Commission,  however,  is  hopeful  that  the  6-cent- 
fare  will  prove  successful,  if  there  can  be  eliminated  the  $100,* 
000  gross  loss  of  revenue  per  annum  which  now  goes  to  the 
jitneys.  ■   »  • 

In  ruling  on  the  charge  of  3  cents  for  transfers,  the  Commis- 
sion is  influenced  by  petitioner's  estimates  that  the  3-cetfrt  trans- 
fer charge,  if  authorized,  would  increase  its  revenues  approxi- 
mately $15,123  a  year,  but  that  the  eliminations  of  "jitney-?* 
competition  would  result  in  a  gain  of  $100,000  gross  revenues 
or  $60,000  net  revenues.  It  is  therefore  within*  the  power  of 
the  city  to  more  than  compensate  petitioner  for  the  loss  of  the- 
$15,123  incurred  by  its  failure  to  secure  the  approval  of >  the 
Commission  for  the  transfer  charge,  and  to  determine  whether 
the  6-cent  fare  will  be  sufficient.  v 

Gary  is  located  in  what  may  be  termed  the  Chicago  district, 
a  section  in  which  there  prevails  to-day  one  of  the  highest  levels 
of  street  car  operating  cost  to  be  found  in  the  country.  More- 
over the  street  railways  in  this  district  are  face  to  face  with  a 
highly  competitive  labor  market.  < ' '  <   •  • ; ;  ■ « 

The  time  has  come,  the  present  era  of  high  coal  and  labor 
costs,  and  the  reduction  of  street  car  traffic  due  to  private  auto- 
mobiles, when  cities,  at  least  in  the  Chicago  district,  must  select 
between  (1)  jitneys,  which  can  and  will  serve  only  a  few  people1" 
and  limited  areas,  and  which  operate  largely  in  peak  load  hours 
and  in  favorable  weather,  and  (2)  low  fares  and  good  service  on 
the  cars  of  street  railway  utilities  which  are  held  responsible 
for  constant  operation  over  large  areas,  much  of  which  opera- 
tion is  unprofitable. 

The  competitive  conditions,  which  always  are  unfair,'  are 
especially  unreasonable  in  Gary.  The  terms  under  which  peti- 
tioner occupies  the  streets  of  Gary  provide  that  it  shall  pave 
between  its  tracks,  and  a  certain  distance  on  each  side  of  its 
tracks.  The  result  is,  that  petitioner  paves  and  maintains  the* 
22  feet  in  the  center  of  the  principal  street  of  Gary.  This  part 
of  the  main  street  of  the  city  often,  if  not  generally,  happens 
to  be  the  beet  part  of  the  entire  pavement,  and  is  used  by  tba 
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jitneys,  in  common  with  all  other  traffic  of  the  city.  The  results 
are:  (1)  that  the  street  railway  company  paves  and  maintains 
a  large  part  of  the  street  used  freely  by  "jitneys"  which  deprive 
it  of  revenue:  (2)  that  the  people  who  ride  in  the  street  cars 
pay  higher  fares  than  otherwise  would  be  the  case,  to  provide 
and  maintain  street  pavement  for  other  transportation  agencies 
whose  operation  tends  to  increase  the  fares  of  street  car  pa- 
trons. 

[2]  The  Commission  has  no  jurisdiction  that  will  enable  it 
to  regulate  street  traffic  in  municipalities.  In  exercising  its  rate- 
making  duties  in.this  instance,  it  must  provide  $100,000  in 
higher  fares  to  be  paid  by  the  masses  of  people  who  do  not  own 
automobiles  and  who  must  use  the  street  cars,  to  cover  revenues 
lost  to  the  "jitneys."  The  Commission,  therefore,  feels  justi- 
fied in  directing  the  attention  of  the  city  of  Gary  to  the  question 
of  whether  Gary  shall  have  low  street  car  fares  for  all,  or  jit- 
neys for  a  few. 

The  Commission  also  will  suggest  to  the  city  of  Gary  for  its 
consideration  the  possibility  of  an  eventual  return  to  a  5-cent 
fare  by  removing  from  the  patrons  of  the  street  cars,  the  burden 
of  providing  funds  for  pavements  which  are  uded  by  the  entire 
community,  including  private  pleasure  cars  and  trucks. 

Interurban  Fares. 

Petitioner  prays  authority  to  establish  an  8-cent  fare  on  the 
Hammond-Gary  line  between  Englewood  avenue  and  Kennedy 
avenue,  and  the  same  on  the  Gary-East  Chicago  line  between 
Clark  road  and  the  Calumet  river;  a  6-cent  fare  in  Hammond 
west  of  Kennedy  avenue;  and  a  6-cent  fare  in  East  Chicago. 
The  result  of  the  establishment  of  the  proposed  fares  would  be 
that  a  passenger  traveling  between  Hammond  and  Gary,  or  be- 
tween East  Chicago  and  Gary,  would  pass  through  three  fare 
zones  paying  respectively  6  cents,  8  cents  and  6  cents,  an  aggre- 
gate of  twenty  cents. 

The  evidence  reveals  that  the  distance  that  a  passenger  may 
travel  from  the  west  end  of  the  line  in  Hammond  to  the  Broad- 
way loop  in  Gary,  is  11.27  miles.  The  evidence  makes  obvious 
that  under  new  operating  costs,  10  cents  is  not  an  adequate  fare 
for  this  distance.    It  disproves  the  contention  of  counsel  for  the 

P.U.R.1920A. 


RE  GARY  STREET  R.  CO.  199 

« 

city  of  Hammond  that  this  part  of  the  Bystem  makes  a  financial 
showing  that  should  exempt  it  from  rate  readjustment. 

The  service  is  really  interurban  and  not  local  street  railway 
transportation.  There  is  a  territory  of  at  least  3  miles  between 
the  populated  portions  of  Hammond  and  Gary,  which  is  open 
and  practically  unsettled.  The  same  situation  exists  between 
Gary  and  East  Chicago.  For  the  same  transportation  distance 
an  interurban  railway  would  charge  28  cents.  Petitioner  asks 
authority  for  a  20-cent  fare. 

It  appears,  however,  that  while  the  aggregate  of  20  cents  for 
the  entire  trip  between  Hammond  and  Gary,  or  between  East 
Chicago  and  Gary,  cannot  be  held  unreasonably  high,  the  pro- 
posed zoning  may  be  criticized.  To  illustrate:  Under  the  pro-  ■ 
posed  zoning  it  would  cost  a  passenger  14  cents  to  ride  from  the 
corner  of  Grant  street  to  the  Elgin,  Joliet  &  Eastern  Railroad, 
less  than  a  mile  in  the  second  zone.  Having  given  the  matter 
careful  consideration,  the  Commission  is  of  the  opinion  that 
the  Gary  6-cent  fare  zone  on  the  Gary-Hammond  line,  should 
be  extended  to  New  avenue,  and  that  the  line  between  that 
point  and  Kennedy  avenue  should  be  divided  into  two  4-cent 
zones  as  follows:  (1)  New  avenue  to  Grand  avenue;  (2) 
Grand  avenue  to  Kennedy  avenue.  The  4  Commission  would 
favor  four  instead  of  two  zones  in  this  area,  but  is  of  the  opin- 
ion that  such  a  division,  while  more  ideal,  would  not  be  prac- 
tical in  operation.  The  Commission  is  further  of  the  opinion 
that  the  Gary  6-cent  fare  zone  on  the  Gary-East  Chicago  line 
should  be  extended  to  Dearborn  street,  and  that  the  line  from 
that  point  to  the  Calumet  river  should  be  divided  into  two  4- 
fcent  zones  as  follows:  (1)  Dearborn  street  to* the  Elgin,  Joliet 
&  Eastern  Railroad  crossing;  (2)  Elgin,  Joliet  &  Eastern  Rail- 
road crossing  to  the  Calumet  river. 

The  Commission,  being  fully  advised,  finds  that  petitioner's 
fares  are  inadequate  to  yield  revenues  to  meet  operating  ex- 
penses and  maintain  credit  vital  to  the  welfare  of  the  commun- 
ity ;  that  6-cent  fares,  which  shall  include  present  transfer  privi- 
leges, should  be  authorized  at  least  for  an  experimental  period 
for  all  portions  of  its  system  in  the  city  of  Gary  lying  east  of 
New  avenue  on  its  Ninth-Eleventh  avenue  line  and  east  of  Dear- 
born  street  on  its  Eifth  avenue  line,  on  that  portion  of  its  system 
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in  the  city  of  Hammond  lying  west  of  Kennedy  avenue,  and  on 
that  portion  of  its  system  lying  north  of  the  Calumet  river,  in- 
cluding the  extension  to  Summer  street,  and  that  interurhan 
fares  should  be  readjusted  to  bases  more  comparable  with  other 
interurban  fares  by  the  creation  of  an  8-cent  zone  between  New 
avenue  in  Gary  and  Kennedy  avenue  in  Hammond,  and  between 
Dearborn  street  in  Gary  and  the  Calumet  river;  and  that  each 
8-cent  zone  should  be  divided  into  two  4-cent  zones  as  herein- 
after provided. 

The  division  of  a  railway  into  fare  zones  presents  difficult 
problems  which  can  be  solved  only  by  periods  of  experiment 
and  analyses  of  monthly  reports  during  the  experimental  peri- 
'  ods.  The  order  will  therefore  require  monthly  reports  of  reve- 
nues so  framed  as  to  afford  detailed  information  so  analyzed  as 
to  enable  the  Commission  to  determine  the  effect  of  the  zoning 
required  by  this  order. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  GABY  &  HOBABT  TBACTION  COMPANY. 

[No.  4802.] 

Service  —  Abandonment  —  Street  railways  —  System  as  a  whole. 

A  town  should  not  be  allowed  to  enforce  unreasonable  condition* 
as  to  service  in  a  street  railway  franchise  which  would  adversely  affect 
the  service  of  the  system  as  a  whole. 


Service  —  Power  of  Commission  —  Abandonment  of  street  railway 
service. 

Discussion  of  power  of  Indiana  Commission  to  authorize  abandon- 
ment of  street  railway  service,  p.  — . 

Johnson,  Commissioner,  dissents. 

[October  25,  1919.] 

Petition  for  authority  to  dismantle  part  of  street  railway 
track  in  town  of  Hobart;  granted  in  part 

Appearances:  A.  T.  Ewing,  president,  O.  Wildermuth,  attor- 
ney, for  petitioner;  R.  R.  Peddicord,  city  attorney,  James  Car- 
penter, president,  board  of  trustees,  for  town  of  Hobart 
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By  the  Commission:  On  September  5,  1919,  the  Gary  & 
Hobart  Traction  Company  filed  with  the  Commission  a  petition 
for  authority  to  dismantle  1690  feet  of  single  track  in  the  town 
of  Hobart,,  running  from  the  intersection  of  Third  and  Center 
streets  to  its  present  terminus  in  Hobart  The  petition  avers 
that  petitioner  operates  a  line  of  interurban  railroad  5.42  miles 
long,  from  a  point  in  the  city  of  Gary  to  a  point  near  the  inter- 
section of  Third  street  and  the  Pennsylvania  Railroad  in  Ho- 
bart; that  the  part  of  such  line  in  Hobart  which  it  desires  to 
abandon  is  of  little  value  to  the  public  as  shown  by  a  check  of 
patrons  using  same;  that  the  operation  of  such  part  of  its  line 
is  dangerous  owing  to  the  narrowness  of  the  street  and  also  be- 
cause of  a  steep  declivity,  at  the  bottom  of  which  is  a  railroad 
crossing ;  that  the  town  of  Hobart  proposes  to  pave  Third  street, 
«n  which  such  line  runs,  at  an  expense  to  petitioner  of  between 
38,000  and  $9,000,  which  petitioner  is  financially  unable  to 
pay ;  that  its  line  originally  extended  only  to  the  intersection  of 
Main  and  Third  streets;  and  that  the  portion  of  its  line,  which 
it  desires  to  abandon,  was  constructed  under  a  permit  from 
the  town  of  Hobart,  but  petitioner  never  obligated  itself  to  oper- 
ate same. 

The  town  of  Hobart  filed  an  answer  opposing  the  prayer  of 
petitioner  and  averring  that  petitioner  is  required  by  its  fran- 
chise to  operate  its  line  to  its  present  terminus;  that  the  aban- 
donment of  such  part  of  petitioner's  line  will  cause  great  in- 
convenience to  the  public  and  depreciation  of  property  values; 
that  it  will  necessitate  a  "Y"  at  ^Center  street,  which  is  not  de- 
sired by  the  citizens  of  the  town;  that  petitioner  should  not  be 
allowed  to  abandon  part  of  its  line,  but  the  earning  ability  of 
its  line  should  be  considered  as  a  whole;  that  petitioner  desires 
to  abandon  such  part  of  its  line  only  on  account  of  the  proposed 
paving  of  Third  street;  and  that  petitioner  has  applied  to  the 
board  of  town  trustees  for  permission  to  abandon  such  part  of 
its  line,  and  such  permission  has  been  refused* 

After  due  notice,  the  matter  was  heard  in  the  Town  Hall  at 
Hobart,  September  25,  1919. 

After  said  hearing  the  presiding  Commissioner  suggested 
that,  whether  it  should  finally  be  determined  that  this  Commis- 
sion has  or  has  not  jurisdiction,  grounds  for  amicable  eompro- 
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mise  probably  could  be  found  by  conference  between  the  town 
of  Hobart  and  petitioner.  On  October  16,  1919,  petitioner 
filed  an  amended  petition.  In  the  amendment  there  is  added  to 
the  prayer  for  authority  to  remove  the  section  of  petitioner's 
track  lying  between  the  intersection  of  Center  and  Third  streets 
and  the  east  end  of  said  track,  the  clause,  "for  such  part  there- 
of as  the  Commission  may  find  proper." 

The  evidence  shows  that  petitioner  has  a  franchise  from  the 
town  of  Hobart,  which  was  granted  April  30,  1913,  by  Resolu- 
tion No.  128  of  the  board  of  town  trustees.  Section  1  of  this 
franchise  describes  the  streets  over  which  the  line  shall  run, 
including  the  part  of  the  line  which  petitioner  now  desires  to 
ahandon.  Section  14  provided  for  forfeiture  of  the  right  to 
operate  oyer  any  part  of  such  route  over  which  the  line  wao  not 
in  operation  within  three  months.  On  July  22,  1913,  the  board 
of  town  trustees  extended  the  time  for  beginning  operation  180 
days.  It  seems  that  the  part  of  the  line,  which  petitioner  now 
desires  to  abandon,  was  not  built  within  that  time,  for  on  No- 
vember 10,  1914,  in  Resolution  No.  129,  the  board  of  town  trus- 
tees, granted  the  predecessor  of  petitioner,  "the  right,  permis- 
sion, and  authority  to  extent,  build,  lay,  maintain,  and  operate 
its  system  from  the  westerly  side  of  Main  street  upon  such 
streets  as  are  specified  in  the  original  franchise. " 

The  exact  status  of  franchise  or  franchises,  or  franchise  and 
extensions,  is  somewhat  confused.  Petitioner,  however,  did  not 
avail  itself  of  opportunity  afforded  by  the  legislature  to  .sur- 
render same  and  to  take  in  lieu  thereof  an  indeterminate  per- 
mit. The  question  of  the  jurisdiction  of  the  Commission  was 
raised,  and  time  was  granted  for  the  filing  of  briefs  and  for 
conference  between  representatives  of  petitioner  and  the  town. 
Petitioner  has  filed  a  brief  on  the  question  of  jurisdiction,  but 
the  town  of  Hobart  has  not  filed  its  brief. 

The  Public  Service  Commission  Act  is  not  as  clear  as  it 
should  be  as  to  the  jurisdiction  of  the  Commission  in  such  a 
situation  as  here  presented.  The  Commission  might  properly 
find  itself  without  jurisdiction  were  the  effects  of  its  order  to 
be  limited  to  the  local  communitv.  On  the  other  hand  it  may 
have  jurisdiction  if  the  evidence  reveals  that  unreasonable  or 
unnecessary  demands  in  the  town  of  Hobart  would  result  in 
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unsatisfactory  conditions,  either  as  to  rates  or  service,  for  in- 
terurban  patrons  living  outside  of  said  town. 

Behind  much  subterfuge,  the  Commission  finds  that  the  ap- 
peal herein  arises  over  the  decision  of  the  town  of  Hobart  to 
pave  Third  street,  its  main  east  and  west  highway,  and  the  fact 
that  said  paving  will  cost  petitioner,  whose  tracks  occupy  .said 
street,  an  amount  estimated  at  the  hearing  between  $8,000  and 
$12,000.  The  local  situation  is  aggravated  by  the  fact  that  the 
president  of  petitioner  assumed  a  conspicuous  part  in  the  agitar 
tion  for  paving,  and  that  after  the  work  had  been  decided  updn 
and  begun,  he  and  his  company  have  taken  an  attitude  whose 
effect  would  practically  be  to  relieve  petitioner  of  the  majo? 
part  of  its  share  of  the  paving  expenses. 

Evidence,  and  inspection,  does  not  justify  emphasis  laid  by 
petitioner  in  its  testimony,  that  its  desire  to  abandon  service 
arises  largely  from  a  desire  to  eliminate  dangerous  conditions 
involved  in  operating  that  part  of  its  line  lying  east  of  Center 
street  The  so-called  "declivity"  east  and  west  of  the  Elgin,. 
Joliet  &  Eastern  Railroad  spur  switch  crossing,  on  which  em* 
phasis  is  laid,  is  a  grade  not  unusually  encountered  in  electric 
railway  construction,  and  other  dangerous  conditions  are  such 
that  they  could  easily  be  made  safe  by  application  of  the  usual 
rules  and  regulations  for  the  safe  operation  of  street  railways. 

The  testimony  reveals  that  petitioner  is  more  than  merely 
a  local  street  railway ;  that  it  is  an  interurban  railway  operating 
between  Gary  and  Hobart ;  that  interests  of  others  than  citizens 
of  Hobart  may  be,  and  are,  involved;  that  its  property  value 
does  not  exceed  its  book  value  of  $62,954,  and  more  likely  in  a 
rate  case,  would  be  found  to  be  approximately  $50,000 ;  that  its 
field  of  operation  and  its  revenues  are  limited ;  that  its  financial 
history  is  particularly  unfavorable;  and  that  only  recently  it 
has  emerged  from  a  receivership.  In  the  light  of  the  upward 
trend  of  coal,  labor,  and  other  operating  costs,  its  future  is  any- 
thing  but  promising. 

The  evidence  further  reveals'  that  the  petitioner's  line  orig- 
inally was  planned  as  an  interurban  to  run  from  Gary  through 
Hobart  to  other  points;  that  it  was  completed  to,  and  practi- 
cally through,  said  town  of  Hobart;  that  after  reaching  the  cen- 
ter of  the  town  of  Hobart,  on  Third  street,  it  was  extended 
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some  1,690  feet  to  the  Pennsylvania  Railroad  tracks  in  said 
town  before  construction  was  stopped;  that  the  population  of 
the  town  living  east  of  the  crossing  of  a  spur  track  belonging 
to  the  Elgin,  Joliet  &  Eastern  Railroad,  is  scattered,  though 
considerable ;  that  many  people  residing  in  that  part  of  the  town 
work  in  Gary  and  formerly  depended  on  petitioner's  interurban 
railroad  for  transportation;  that,  by  reason  of  (1)  unsatisfac- 
tory service  and  (2)  commutation  or  accommodation  service 
provided  by  the  Pennsylvania  Railroad,  this  patronage  has  de- 
clined to  a  marked  extent ;  that,  taking  into  consideration  prop- 
er maintenance,  allowance  for  depreciation,  taxes,  interest,  etc., 
petitioner's  financial  showing  is  not  such  as  to  afford  it  credit 
under  favorable  terms;  that  a  heavy  capital  expenditure  of  a 
nonrevenue  yielding  character,  would  still  further  weaken  it, 
and,  eventually,  would  be  prejudicial  in  rates  and  servite  to 
all  served  by  its  interurban  line. 

.  As  urged  by  the  town  of  Hobart  in  its  answer,  the  line  should 
be  considered  as  a  whole.  The  town  of  Hobart  should  not  be 
allowed  to  enforce  unreasonable  conditions  which  would 
adversely  affect  service  as  a  whole. 

Having  heard  the  evidence  and  being  fully  advised  in  the 
premises,  the  Commission  is  of  the  opinion  that  the  demands 
of  the  town  of  Hobart  require  unreasonable  capital  expenditures 
of  petitioner,  which  must  eventually  affect  adversely  its  ratee 
and  service;  that  if  the  service  and  rails  of  petitioner  were  dis- 
continued beyond  a  point  between  New  street  and  the  Jilgin, 
Joliet  &  Eastern  spur  track  in  the  town  of  Hobart,  citizens 
residing  beyond  (east  of)  said  point  would  be  afforded  reason- 
able service;  that  they  would  not  be  required  to  walk  a  great- 
er distance  to  reach  the  cars  Of  petitioner  than  persons  resid- 
ing in  other  parts  of  the  town  of  Hobart  now  have  to  go;  that 
the  prayer  of  petitioner  to  abandon  this  line  east  of  Center 
street  should  be  denied  for  the  reason  that  it  would  necessitate 
certain  car  turning  facilities  in  the  business  center  of  the  city, 
and  other  unfavorable  conditions  that  would  tend  to  congest 
traffic  in  highways  already  crowded;  that  petitioner  should  be 
required  to  operate  its  cars  to  a  point  between  New  street  and 
the .  Elgin,  Joliet  &  Eastern  crossing ;  that  the  reconstruction, 
paving,  and  maintenance  of  track  of  petitioner  east  of  the  said 
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Elgin,  Joliet  &  Eastern  spur  track  would  result  in  laying  an 
unreasonable  burden  on  others  who  depend  on  petitioner  for 
transportation  facilities. 

It  is,  therefore,  ordered  by  the  Public  Service  Commission 
of  Indiana,  that  petitioner  be,  and  it  is  denied  authority  to 
abandon  its  track  lying  east  of  Center  street  in  the  town  of 
Hobart,  but  that  petitioner  be,  and  it  is,  authorized  to  abandon 
its  track  and  service  beyond  a  point  between  New  street  and 
the  Elgin,  Joliet  &  Eastern  spur  track  crossing  of  Third  street 
in  the  said  town. 

Johnson,  Commissioner,  dissents: 

I  dissent  from  the  majority  opinion  of  the  Commission.  To 
my  mind,  there  is  serious  doubt  as  to  the  Commission's  jurisdic- 
tion in  this  case. 

The  Commission  has  never  authorized  a  street  railway  operat- 
ing within  the  limits  of  a  municipal  corporation,  under  a  fran- 
chise which  was  still  in  effect  and  not  surrendered,  to  discon- 
tinue operations  and  dismantle  all  or  part  of  its  system  within 
such  municipality.  By  dicta  the  Commission  has,  at  times, 
indicated  willingness  to  give  such  authority,  but  it  has  never 
80  ruled  where  the  question  was  squarely  presented. 

Whatever  might  be  the  judicial  determination  of  this  ques- 
tion, the  fact  remains  that  the  jurisdiction  of  the  Commission 
in  such  a  case  is  clouded  in  doubt.  Such  doubt  should  be  re- 
solved in  favor  of  the  validity  of  the  contractual  obligation, 
viz.,  the  unsurrendered  franchise.  The  Commission  has  been 
slow,  of  its  own  motion  and  initiative,  to  assume  doubtful  juris- 
diction. An  example  of  this  policy  is  the  case  of  the  petition 
of  the  Indianapolis  Traction  &  Terminal  Company  for  increase 
in  fares. 

Such  caution  is  wise  and  should  be  continued.  Any  other 
course  will  inevitably  lead  to  further  assumption  of  jurisdic- 
tion by  the  Commission  in  doubtful  cases,  and  a  gradual  but 
ultimately  complete  disregard  of  any  and  all  contract  obliga- 
tions between  municipalities  and  utilities.  This  in  my  opinion, 
would  be  highly  undesirable. 
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TOWN  OF  LEE  et  aL 
•    v. 

BERKSHIRE  STREET  RAILWAY  COMPANY. 

[P.  S.  C.  2417.] 

r 

Judgment*  —  Consent  —  Effect  —  Validity  of  statute. 

1.  A  decree  of  a  Federal  court  merely  embodying  an  agreement 
between  the  United  States  Department  of  Justice  and  a  railroad  com- 
pany, which  declares  that  the  company  and  some  of  its  subsidiaries  are 
parties  to  an  illegal  combination  in  restraint  of  trade,  and  which  pro- 
vides that  the  company  shall  sell  the  shares  of  a  subsidiary  company, 
with  the  proviso  that  such  sale  shall  not  proceed  until  authorized  by 
the  state,  or  until  the  court,  after  a  hearing  at  which  the  state  shall 
be  invited  to  appear  shall  so  direct,  is  not  binding  on  the  state,  nor  an 
adjudication  as  to  the  validity  of  the  statute  authorizing  the  railroad 
company  to  acquire  the  stock  of  the  subsidiary  company. 

Procedure  —  Enforcement  of  penal  ootid. 

2.  A  petition  asking  the  Commission  to  order  the  restoration  of 
service  on  an  interurban  railway  line,  is  not  to  be  regarded  as  an  action 
on  a  penal  bond  given  by  the  company  to  insure  the  construction  and 
opening  for  use  of  the  road,  where  the  statute  requiring  the  giving  of 
the  bond  contemplated  the  enforcement  thereof  by  an  action  in  equity 
brought  by  the  attorney  general  upon  the  authorization  of  the  general 
court. 

Service  —  Abandonment  —  Contract  to  construct  and  open  for  use. 

3.  The  provisions  of  a  statute  requiring  a  railroad  company,  be- 
fore a  fixed  date,  to  "construct  and  open  for  use"  a  certain  line  of 
railroad,  is  not  violated  by  the  company  in  abandoning  operation  on 
the  line,  after  it  had  attempted  to  operate  it  as  long  as  its  financial 
condition  would  permit. 


Service  —  Abandonment  —  Street  railways. 

Discussion  of  hardship  worked  on  communities  by  abandonment  of 
street  railway  service,  p.  — . 

[October   30,  1919.] 

Petition  of  committee  representing  the  towns  of  Lee, 
Becket,  Otis,  Blandford,  Russell,  Huntington  &  Westfield,  and 
the  city  of  Springfield,  relative  to  the  opening  and  operation  of 
the  Lee-Huntington  line  of  the  Berkshire  Street  Railway;  dis- 
missed. 
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By  the  Commission :  This  is  a  petition  requesting  the  Com- 
mission to  order  the  Berkshire  Street  Bailway  Company  to  re- 
open for  public  travel  its  line  of  railway,  constructed  under  the 
provisions  of  chapter  601  of  the  Acts  of  1910,  between  the 
towns  of  Lee  and  Huntington.  The  portion  of  this  line  from 
its  connection  with  the  company's  main  line  in  East  Lee  to 
Phelps  Farm  Crossing  in  the  town  of  Otis,  a  distance  of  12.54 
miles,  was  opened  for  use  in  December,  1915,  and  a  certificate 
for  the  operation  of  an  additional  section  of  the  line  about  3,800 
feet  in  length,  from  Phelps  Farm  Crossing  to  Algeree  Four  Cor- 
ners in  the  town  of  Otis,  was  issued  by  the  Commission  on 
August  21,  1916.  At  that  time  the  remainder  of  the  line  to  its 
terminus  in  the  town  of  Huntington,  a  distance  of  10.6  miles, 
had  been  partially  constructed,  but  the  company  showed  no 
apparent  disposition  to  complete  this  portion  of  the  line  so  as 
to  make  it  available  for  public  travel.  The  towns  affected 
thereupon  petitioned  the  Commission  to  require  the  company 
to  complete  the  line  and  open  it  for  use. 

After  public  hearing  the  Commission,  in  an  order  issued 
December  30,  1916,  directed  the  company  to  complete  the  con- 
struction of  the  line  in  a  manner  satisfactory  to  the  Commis- 
sion, and  to  open  the  entire  line  for  use  on  or  before  July  1, 
1917.  (4  Mass.  P.  S.  C.  160.)  In  compliance  with  this  order, 
the  company  completed  the  work  of  construction  as  soon  as 
practicable,  a  certificate  of  operation,  stating  that  the  line 
appeared  to  be  in  a  safe  condition  for  operation  and  that  all 
laws  preliminary  to  operation  had  been  complied  with,  was 
issued  by  the  Commission  on  August  17,  1917,  and  on  the  same 
date  the  entire  line  was  opened  for  both  freight  and  passenger 
transportation. 

During  the  following  winter,  the  company,  of  its  own  motion, 
but  without  complaint  from  the  towns  affected,  suspended  the 
operation  of  the  line,  but,  as  the  result  of  conferences  of  repre- 
sentatives of  the  towns  with  the  Commission  and  the  company, 
operation  was  resumed  on  April  24,  1918.  Last  winter,  owing 
to  the  influenza  epidemic  and  disturbed  labor  conditions,  the 
company,  with  the  acquiescence  of  the  towns,  again  suspended 
the  operation  of  the  line.  Early  this  spring,  representatives  of 
the  towns  conferred  with  the  company  with  a  view  to  securing 
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the  restoration  of  service.  The  company,  however,  declined  to 
reopen  the  line  unless  the  deficit  of  operation  which  it  estimated 
on  the  basis  of  its  experience  of  last  year,  at  $8,000,  was  con- 
tributed by  the  towns  under  the  provisions  of  chapter  288  ol 
the  General  Acts  of  1918,  or  was  otherwise  guaranteed  or  made 
good  to  the  company.  This  proposition  was  declined  by  the 
towns,  and  the  present  petition  was  brought  to  require  the  com- 
pany to  reopen  the  line  for  public  travel. 

The  petitioners  allege  that  the  continued  operation  of  this 
line  is  vital  to  the  development  of  the  entire  region  through 
which  it  is  operated,  that  the  company,  by  its  acceptance  of 
chapter  601  of  the  Acts  of  1910,  is  under  a  contractual  obliga- 
tion to  continue  the  operation  of  this  line,  and  that  the  Commis- 
sion should  require  the  company  to  fulfill  this  obligation.  The 
company,  on  the  other  hand,  contends  that  its  financial  condi- 
tion does  not  warrant  it  in  assuming  the  additional  loss  due  to 
the  operation  of  this  line,  that  the  contract  between  the  com- 
pany and  the  Commission  embodied  in  the  Act  of  1910  has  been 
held  by  the  Federal  courts  to  be  in  restraint  of  trade  and  com- 
merce, and  as  such  illegal  and  void  from  its  inception,  and  that, 
in  any  event,  that  statute  raises  no  obligation  to  resume  the 
operation  of  the  line  under  existing  conditions. 

The  Commission  in  the  report  accompanying  its  order  of 
December  30,  1916,  already  referred  to,  stated  that  "it  does 
not  appear  that  the  financial  condition  of  the  company  is  such 
as  to  "justify  the  Commission,  under  ordinary  conditions,  in  re- 
quiring the  company  to  assume  an  additional  financial  burden 
through  the  operation  of  an  unprofitable  line,"  At  the  hearing 
on  the  present  petition  counsel  for  the  petitioners  agreed  that 
the  above  finding  was  correct  as  matter  of  law.  If  that  be  so, 
the  financial  results  of  operation  of  the  company's  lines  since 
1916  merely  strengthen  the  conclusion  then  reached.  For  the 
year  ended  June  30,  1916,  the  company  had  a  net  operating 
revenue  of  approximately  $225,000,  but  its  total  income  was 
insuflicient  by  about  $87,000  to  pay  operating  expenses,  taxes, 
interest  and  other  fixed  charges.  For  the  year  ended  December 
31,  1918,  the  company  failed  by  over  $181,000  to  earn  even  its 
operating  expenses,  and  failed  by  over  $561,000  to  earn  its 
operating  expenses  and  fixed  charges.     During  the  first  four 
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months  of  the  present  year  the  company,  under  its  new  schedule 
of  fares,  has  been  making  a  somewhat  better  financial  showing, 
but  the  company's  figures  indicate  that  its  income  is  still  insuffi- 
cient to  meet  operating  expense  without  making  any  allowance 
for  taxes  or  interest  on  its  debt.  The  petitioners  agree  that  a 
company  in  such  financial  condition  could  not  be  required, 
under  the  general  law,  to  operate  an  unprofitable  line  such  as 
the  one  now  under  consideration.  ■  The  entire  case  of  the  peti- 
tioners, therefore,  admittedly  rests  upon  the  provisions  of  the 
ppecial  Act  of  1910. 

[1]  Before  examining  the  provisions  of  that  statute  in  their 
bearing  upon  the  present  case,  it  is  necessary  first  to  consider 
the  contention  of  the  company  that  this  statute  is  illegal  and 
void,  and  that  it  is  so  declared  in  the  decree  entered  October  17, 
1914,  in  the  district  court  of  the  United  States  for  the  Southern 
District  of  New  York,  providing  for  the  separation  of  the  New 
Haven  Railroad  from  the  Boston  &  Maine  Eailroad  and  various 
steamship  and  trolley  properties,  including  the  Berkshire  Street 
Railway,  which  have  formed  a  part  of  the  New  Haven  system. 
This  decree  recites  that  the  New  Haven  Company  and  certain 
of  its  subsidiaries  "are  parties  to  combinations  in  restraint  of 
trade  and  commerce  among  the  several  states  and  with  foreign 
nations  and  have  attempted  to  monopolize  and  now  are  monop- 
olizing a  part  of  such  trade  and  commerce,  consisting  of  trans- 
portation by  railroad,  trolley  lines,  and  steamboat  lines  within 
New  England,  contrary  to  the  Act  of  Congress  of  July  2,  1890," 
and  provides,  among  other  things,  for  the  sale,  prior  to  July  .1, 
1919,  of  the  shares  of  the  Berkshire  Company  held  by  the  New 
Haven  Company,  "provided,  however,  such  sale  shall  not  be 
proceeded  with  until  action  shall  have  been  taken  by  the  com- 
monwealth of  Massachusetts  authorizing  a  sale  of  the  shares  of 
the  Berkshire  Street  Railway  Company  or  until  this  court  on 
the  application  of  any  party  and  after  a  hearing  at  which  the 
commonwealth  of  Massachusetts  shall  be  invited  to  appear, 
shall  by  further  order  so  direct." 

It  is  clear  from  the  language  of  the  decree  itself  that  it  does 
not  purport  to  nullify  the  provisions  of  the  statute  of  1910  but 
contemplates  either  a  repeal  of  that  act  by  the  general  court  of 
the  commonwealth  or  a  future  adjudication  with  respect  to  its 
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legality,  after  full  hearing  on  a  proceeding  to  which  the  com- 
monwealth is  a  party.  In  any  event>  however,  the  decree, 
which  was  entered  by  consent  and  merely  embodies  an  agree- 
ment between  the  United  States  Department  of  Justice  and  the 
New  Haven  Company,  cannot  bind  the  commonwealth,  which 
was  not  a  party  thereto,  or  be  regarded  as  an  adjudication,  even 
by  a  lower  Federal  court,  as  to  the  legality  of  this  statute.  Un- 
less and  until  the  statute  is  found  to  be  illegal  by  a  court  of 
competent  jurisdiction  its  provisions  must  be  accepted  as  bind- 
ing upon  the  Commission  and  the  parties  to  this  proceeding. 

Under  that  statute  the  New  Haven  Railroad  Company  was 
permitted,  contrary  to  the  general  law  and  policy  of  the  com- 
monwealth, to  acquire  and  hold  the  capital  stock  of  the  Berk- 
shire Street  Railway  Company,  and  both  companies,  upon  and 
by  virtue  of  their  acceptance  of  the  act,  assumed  certain  obli- 
gations named  therein.  These  included  the  construction  of  cer- 
tain designated  extensions  of  the  Berkshire  Street  Railway 
including  the  line  from  Lee  to  Huntington  now  under  considera- 
tion, and  the  opening  of  such  new  lines  for  use  prior  to  Jan- 
uary 1,  1913,  unless  an  extension  of  time,  for  cause  shown, 
should  be  granted  by  the  Commission.  The  New  Haven  Com- 
pany was  also  required  to  finance  the  cost  of  construction  and  to 
secure  the  completion  of  these  lines  within  the  time  and  under 
the  authority  provided  for  in  the  act,  and  to  furnish  a  bond  to 
the  commonwealth  conditioned  upon  the  fulfilment  of  this  obli- 
gation. 

[2]  The  present  case  raises  no  question  in  regard  to  the  for- 
feiture of  the  penal  sum  named  in  the  bond,  as  the  company, 
upon  breach  of  the  conditions  named,  is  required  only  to  pay 
the  difference  between  $2,000,000  and  the  amount  actually 
expended  in  the  construction  of  the  various  extensions  provided 
for  in  the  act,  and  as  the  company  has  already  expended  for  this 
purpose  an  amount  substantially  greater  than  the  sum  named. 
The  act,  however,  provides  in  §  6,  that  "instead  of  enforcing 
the  penalty  of  said  bond,  the  general  court  may  direct  the  attor- 
ney general  to  bring  a  bill  in  equity  against  the  Berkshire 
Street  Railway  Company  and  said  railroad  corporation,  in 
which  the  commonwealth  shall  be  entitled  to,  and  by  their 
acceptance  of  this  act  each  of  said  companies  shall  be  deemed 
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to  have  assented  to,  the  issue  of  a  permanent  injunction  or  de- 
cree, in  appropriate  form,  for  the  specific  performance  of  their 
several  contracts  resulting  from  their  acceptance  of  this  act, 
directing  said  street  railway  company  to  construct  and  open  for 
use,  and  said  railroad  corporation  to  provide,  in  the  manner  pre- 
scribed in  section  one,  the  means  for  meeting  the  expense  of  con- 
structing and  opening  for  use  each  and  all  of  the  lines  of  rail- 
way specified  in,  or  approved  under  the  provisions  of,  section 
three  of  this  act,  which  shall  not  have  been  constructed  and 
opened  for  use  at  the  expiration  of  the  time  provided  for  in  said 
section  three." 

As  the  statute  contemplates  the  enforcement  of  the  conditions 
of  the  bond  through  a  bill  in  equity  brought  by  the  attorney 
general  upon  the  authorization  of  the-  general  court,  the  present 
petition  asking  the  Commission  to  order  the  restoration  of  serv- 
ice on  this  line  is  not  to  be  regarded  as  a  proceeding  upon  the 
bond,  but  is  based  upon  the  obligations  of  the  company  with 
respect  to  the  operation  of  this  line  as  defined  in  §  3  of  the  act. 
But  while  the  conditions  named  in  the  bond  are,  strictly  speak- 
ing, not  in  issue  at  this  time,  they  may  properly  be  considered 
as  evidence  of  the  obligations  assumed  by  the  company  under 
the  act. 

[3]  Under  the  provisions  of  §  3,  the  Berkshire  Street  Rail- 
way Company  is  required,  prior  to  the  date  named  in  the  act  or 
such  later  date  as  may  be  approved  by  the  Commission,  to  "con- 
struct and  open  for  use"  the  various  lines  designated  "in  a  man- 
ner satisfactory  to  the  Board  of  Railroad  Commissioners  and 
upon  such  locations  as  shall  be  designated  in  the  petitions  of 
said  street  railway  company  and  approved  by  said  board."  It 
is  admitted  by  the  petitioners  that  this  line  has  been  construct- 
ed in  compliance  with  the  provisions  of  the  act  and  that  it  was 
duly  opened  for  use  on  August  16,  1917.  They  claim,  however, 
that  the  statute  in  requiring  the  line  to  be  opened  for  use  is  rea- 
sonably to  be  construed  as  requiring  continued  operation,  and 
that  the  discontinuance  of  the  line,  after  a  comparatively  brief 
period  of  operation,  is  in  violation  of  the  intent  and  purpose  of 
the  act.     - 

It  is  doubtless  true  that  if  the  company  had  opened  the  line 
for  use,    and  had   immediately   thereafter   arbitrarily   discon- 
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tinued  operation  without  just  causo  or  excuse,  its  action  might 
be  regarded  as  a  breach  of  faith,  if  not  a  breach  of  the  contract 
obligations  which  it  assumed  by  acceptance  of  the  act.  These, 
however,  are  not  the  facts  in  the  present  case,  as  the  company 
has  apparently  attempted  to  operate  the  line  as  long  as  its  finan- 
cial condition  would  permit.  As  already  pointed  out,  the  com- 
pany is  not  earning  sufficient  money  to  pay  the  bare  expense  of 
operation,  and  its  total  revenue  last  year  was  insufficient  by 
more  than  half  a  million  dollars  to  meet  its  operating  expense, 
taxes,  and  fixed  charges,  without  making  any  provision  for  div- 
idends upon  its  stock.  Moreover,  the  New  Haven  Railroad 
during  the  period  of  Federal  control  has  not  been  permitted  to 
assist  the  Berkshire  Company  in  meeting  any  of  its  deficits  of 
operation.  Obviously,  under  these  conditions,  the  operation  of 
the  entire  system  is  seriously  jeopardized,  and,  unless  the  finan- 
cial condition  of  the  company  can  be  improved  by  the  installa- 
tion of  one-man  cars  or  other  changes  in  methods  of  operation, 
the  company  must  inevitably  be  forced  to  abandon  the  poorer 
paying  lines  in  the  hope  of  saving  the  remainder  of  the  system. 
As  the  Lee-Huntington  line  is  by  far  the  poorest  paying  line 
on  the  entire  system,  the  company's  discontinuance  of  service 
on  this  line  cannot  be  regarded  as  being  without  right  or  lawful 
excuse  unless  it  is  within  the  prohibition  of  the  statute. 

The  issue  in  the  present  case  is  whether  the  company,  after 
it  has  duly  constructed  this  line  and  opened  it  for  use,  is  pro- 
hibited by  the  statute  from  discontinuing  it  after  the  company 
has  apparently  made  a  reasonable  attempt  to  operate  it  and 
when  it  is  confronted  with  the  financial  conditions  which  we 
have  described.  It  is  to  be  observed  that  the  Act  of  1910  leaves 
the  Berkshire  Street  Railway  Company  subject  to  the  provisions 
of  the  general  street  railway  law  in  all  matters  which  are  not 
covered  by  the  provisions  of  the  special  act.  Under  the  general 
law,  locations  are  granted  to  street  railway  companies  in  the 
public  streets,  in  many  cases  grants  of  land  or  contributions  of 
money  have  been  made  by  individuals  or  municipalities  to  se- 
cure the  construction  of  the  road  and  large  investments  have 
been  made  and  communities  built  up  in  reliance  upon  the  con- 
tinuance of  the  service,  but  whatever  hardship  the  abandon- 
ment of  service  may  involve,  the  law  recognizes  that  in  the 
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absence  of  express  statutory  requirement,  street  railway  com- 
panies may  voluntarily  discontinue,  in  whole  or  part,  the  us* 
of  their  tracks  when  their  business  proves  unprofitable. 

The  requirement  of  the  special  act  with  respect  to  this  and 
the  other  lines  named  is  that  the  company  shall  "construct  and 
open  for  use."  If  the  word  "operate"  had  been  used  instead  of 
the  words  "open  for  use,"  it  might  have  been  open  to  argue  that 
that  word  implied  a  continuing  obligation,  but  it  is  difficult  to 
see  how  such  a  construction  can  be  given  to  the  words  actually 
used,  which  would  ordinarily  be  regarded  as  referring  to  a  sin- 
gle act.  It  must  be  assumed  that  the  language  of  the  statute 
was  used  advisedly  and  that  the  words  "open  for  use"  are  to  be 
taken  in  their  usual  and  accepted  meaning,  especially  as  the 
construction  sought  to  be  given  them  by  the  petitioners  would 
be  in  conflict  with  the  provisions  of  the  general  law  and  would 
impose  a  special  and  unusual  obligation  upon  this  company. 
This  conclusion  is  strengthened  by  the  provisions  of  §  6  of  the 
special  act  with  respect  to  the  enforcement  of  the  company's 
obligations  upon  its  bond.  It  is  clear  from  the  language  of  this 
section,  which  we  have  quoted  above,  that  the  bond  does  not  im- 
pose a  continuing  obligation  of  indefinite  duration,  but  that 
when  these  lines  are  constructed  and  opened  for  use  in  compli- 
ance with  the  statute,  all  obligations  under  the  bond  are  imme- 
diately discharged. 

It  is  doubtful  if  the  question  of  the  continued  operation  of 
these  lines  was  one  to  which  the  legislature  gave  any  special 
consideration  while  this  legislation  was  in  process  of  enactment. 
If  the  matter  was  considered  at  all,  the  legislature  doubtless 
assumed  that  the  company,  after  expending  several  million  dol- 
lars for  the  construction  of  these  lines,  would  not  lightly  sacri- 
fice its  entire  investment  by  abandoning  them,  so  long  as  serv- 
ice could  possibly  be  furnished.  The  company's  financial  stake 
in  the  enterprise  amounted  to  a  practical  guarantee  of  operation 
which,  in  the  light  of  conditions  prevailing  in  1910,  might  rea- 
sonably have  been  regarded  as  sufficient.  The  legislature  un- 
doubtedly did  not  anticipate,  and  in  any  event  made  no  stat- 
utory provision  for  conditions  now  prevailing  in  the  street  rail- 
way field  which  have  forced  many  companies  to  discontinue 
service  on  some  or  all  of  their  lines.     Under  these  conditions 
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the  Commission  cannot,  in  the  absence  of  statutory  authority 
therefor,  require  the  company  to  resume  the  operation  of  this 
line.  This  finding  is  in  no  way  in  conflict  with  the  Commis- 
sion's order  of  December  30,  1916,  already  referred  to,  as  the 
issue  in  that  case  related  solely  to  the  completion  of  the  line  and 
its  opening  for  use,  and  was  clearly  within  the  express  provi- 
sions of  the  statute. 

The  Commission  recognizes  that  the  abandonment  of  street 
railway  service  in  practically  every  case  involves  substantial 
hardship  to  the  communities  which  have  heretofore  enjoyed 
this  service,  and,  even  where  the  company  is  within  its  legal 
rights  in  proposing  to  discontinue  service,  the  Commission  has 
endeavored  from  time  to  time  by  conference  with  the  parties  to 
work  out  some  arrangement  which  would  permit  of  the  reten- 
tion of  service.  Such  a  situation  can  be  reasonably  met  only 
when  a  spirit  of  co-operation  is  shown  on  both  sides.  Where  a 
line  is  operated  at  a  loss,  and  this  loss  is  not  made  good  by  the 
receipts  from  other  portions  of  the  company's  system,  a  public 
demand  for  continued  operation  is  equivalent  to  a  request  for 
a  voluntary  contribution  or  subsidy  from  the  company,  of  an 
amount  equivalent  to  the  deficit  in  operation,  towards  the  gen* 
eral  public  welfare  of  the  communities  served.  Such  a  request 
we  believe  cannot  fairly  be  made  of  an  impoverished  company, 
unless  the  communities  which  are  the  sole  beneficiaries  of  the- 
service  are  prepared  to  share  in  its  responsibilities  and  burdens. 
This  principle  is  recognized  in  chapter  288  of  the  General  Acts 
of  1918,  which  authorizes  cities  and  towns  to  contribute  to  the 
cost  of  operating  and  fixed  charges  of  street  railway  companies, 
to  an  amount  not  exceeding  $1  per  $1,000  of  assessed  valuation. 
Several  towns  have  already  voluntarily  contributed  the  max- 
imum amount  authorized  by  the  statute,  in  order  to  preserve 
their  street  railway  facilities. 

The  company  in  this  case  has  volunteered  to  continue  the- 
operation  of  the  line  if  its  patrons  or  the  municipalities  served 
should  make  up  the  deficit  of  operation.  Under  this  plan  the 
company  would  supply,  without  charge  or  remuneration,  the 
entire  capital  and  plant  representing  an  investment  of  over  two- 
million  dollars  and  an  annual  interest  charge  of  approximately 
$125,000,  while  the  towns  served  would  pay  their  respective 
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proportions  of  a  total  annual  charge  of  approximately  $8,000. 
As  under  the  1918  statute,  contributions  can  apparently  be 
made  only  by  the  towns  within  which  the  street  railway  lines 
are  located,  the  towns  of  Russell  and  Westfield,  and  the  city  of 
Springfield,  which  are  parties  to  the  present  petition,  and 
would  undoubtedly  share  in  the  benefits  resulting  from  the 
resumption  of  operation,  could  not  legally  contribute  as  munic- 
ipalities any  portion  of  the  amount  which  might  be  required  in 
order  to  secure  the  restoration  of  service.  If  the  other  five 
towns  made  the  maximum  contribution  permitted  by  the  stat- 
ute, the  aggregate  amount  raised  would  be  only  slightly  in  ex- 
cess of  $6,000.  If,  however,  these  towns  should  deem  the  reten- 
tion of  this  service  of  sufficient  importance  to  justify  making 
this  contribution,  we  believe  that  the  company  should  reason- 
ably resume  the  operation  of  the  line,  with  the  understanding 
that  operation  may  be  suspended  during  the  winter  months.  In 
any  event,  we  would  suggest  the  desirability  of  further  confer- 
ence between  the  parties,  with  a  view  to  ascertaining  whether 
any  feasible  arrangement  can  be  made  which  will  preserve  to 
these  towns  the  service  which  is  so  vital  to  their  prosperity  and 
future  development. 

As,  however,  the  Commission  is  without  legal  authority  to 
grant  the  petitioners  the  relief  prayed  for, 

It  is  ordered  that  the  petition  be  dismissed. 


VERMONT  PUBLIC  SERVICE  COMMISSION. 

BE  COLONIAL  POWER  &  LIGHT  COMPANY  et  aL 

[No.  662.] 

Valuation  —  Reproduction  coat  —  War  time  prices  —  Depreciation, 

1.  An  appraisal  in  proceedings  for  the  consolidation  of  properties, 
based  on  the  cost  of  reproduction,  is  defective,  where  the  unit  prices 
are  the  abnormal  war  time  prices,  where  no  allowance  is  made  for 
depreciation,  and  where  a  reasonable  return  on  the  amount  of  the 
appraisal  would  impose  an  undue  burden  upon  the  rate  payers. 

Valuation  —  Consolidation  —  Water  rights. 

2.  Upon  consolidation  proceedings,  the  Vermont  Commission  re- 
fused to  allow,  as  the  value  of  certain  water  rights,  an  amount  more 
than  three  times  the  price  paid  therefor. 
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Valuation  —  Consolidation  —  Undeveloped  water  power. 

3.  The  Vermont  Commission  refused,  upon  consolidation,  to  permit 
the  issuance  of  long-term  securities  to  pay  for  undeveloped  water 
power,  where  the  testimony  did  not  disclose  any  present  plans  to  de- 
velop these  powers,  or  any  plans  for  such  development  in  the  near 
future. 

Security  issues  —  Amount  —  Consolidation. 

4.  The  Vermont  Commission  refused  upon  consolidation  to  permit 
the  issuance  of  new  securities  approximately  double  the  amount  of  the 
properties  proposed  to  be  acquired. 

Consolidation,  merger,  and  sale  —  Incumbrance  on  purchased  prop- 
erty. 

5.  Upon  proceedings  for  the  consolidation  of  electric  properties, 
the  Vermont  Commission  refused  to  authorize  the  purchase  of  certain 
power  properties  of  a  railway  company,  where  the  properties  so  pur- 
chased would  come  into  the  hands  of  the  new  corporation  charged 
with  the  payment  of  the  entire  bonded  indebtedness  of  the  railway 
company* 

[September  8,  1919.] 

Petition  for  the  purchase  and  consolidation  of  certain  pow- 
er properties;  dismissed. 

Appearances:  E.  C.  Anderson,  Esq.,  Homer  L.  Skeels,  Esq., 
E.  W.  Lawrence,  Esq.,  for  petitioner;  Hon.  Frank  C.  Archi- 
bald, attorney  general,  state  of  Vermont,  for  the  state  of  Ver- 
mont; E.  E.  Moore,  Esq.,  state's  attorney,  Windsor  county; 
P.  M.  Phelps,  Esq.,  state's  attorney,  Rutland  county,  for  the 
state  of  Vermont ;  Leonard  Wing,  Esq.,  for  the  city  of  Rutland, 

After  setting  forth  the  contents  of  the  petition  showing  that 
the  purpose  of  the  proceedings  was  the  acquirement  by  the  Ver- 
mont Hydro-Electric  Corporation  of  the  properties  of  the  Colo- 
nial Power  &  Light  Company,  the  Western  Power  &  Light  Com- 
pany and  the  Clarendon  Power  Company,  also  the  property  of 
the  Pittsford  Power  Company,  a  Massachusetts  corporation,  of 
the  Claremont  Power  Company,  a  New  Hampshire  corporation, 
and  certain  power  property  of  the  Rutland  Railway  Light  & 
Power  Company,  consisting  of  a  reservoir  and  various  distribu- 
tion lines ;  also  showing  the  outstanding  securities  of  the  various 
companies,  the  amounts  proposed  to  be  paid  therefor,  and  the 
developments  of  power  proposed  to  be  made,  the  Commission 
continued : 
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By  the  Commission:  The  prayer  of  said  petition  is  that  an 
order  be  issued  authorizing  the  said  selling  corporations  to  sell 
all  their  assets  to  the  said  Vermont  Hydro-Electric  Corporation 
and  to  receive  in  payment  therefor  the  securities  hereinabove 
described/  and  the  prayer  of  said  petition  as  to  said  Hydro- 
Electric  Corporation  is  that  the  Commission  issue  to  It  a  cer- 
tificate of  public  good  making  an  order  authorizing  it  to  issue 
the  securities  referred- to  in  said  petition,  and  deliver  the  same 
to  said  selling  corporations  in  payment  of  said  properties  to  be 
conveyed  to  it  as  set  forth  in  said  petition,  and  for  further  re- 
lief. 

A  hearing  was  had  upon  said  petition  at  Butland  on  the  5th 
day  of  August,  1919,  with  the  appearances  above  set  forth. 

From  the  evidence  adduced  at  said  hearing,  we  find  that  the 
allegations  in  said  petition  as  to  the  existence  of  said  several 
corporations  are  true;  and  that  the  contract  to  sell  all  the  assets 
of  the  said  Pittsford  Power  Company,  the  Colonial  Power  & 
Light  Company,  the  Western  Vermont  Power  &  Light  Com- 
pany, the  Clarendon  Power  Company,  and  the  Claremont  Pow- 
er Company,  and  the  properties  of  the  Kutland  Railway  Light 
&  Power  Company,  described  in  said  petition,  to  the  Vermont 
Hydro-Electric  Corporation  as  set  forth  in  said  petition,  has 
been  entered  into  between  the  said  corporations  subject  to  the 
approval  of  this  Commission. 

Testimony  was  introduced  by  the  petitioner  tending  to  show 
the  value  of  the  properties  proposed  to  be  sold  by  the  said  six 
corporations;  that  testimony  tended  to  show  such  valuations  to 
be  as  follows: 

Pittsford  Power  Company $697,750.60 

Colonial  Power  &  Light  Company 837,657.72 

Western  Vermont  Power  &  Light  Company 533,865.59 

Clarendon  Power  Company 193,400.00 

Claremont  Power  Company 365,280.57 

Rutland  Railway  light  &  Power  Company 5C3.688.0O 

The  total  estimated  valuation  of  said  properties  according  to 
said  testimony  including  $100,000  of  cash  was  $3,231,642.38. 
With  this  property  as  securities,  the  said  Vermont  Hydro-Elec- 
Iric  Corporation  purposes  to  issue  securities  amounting  to  $3,- 
375,000  or  $143,357.62,  more  than  the  value  of  the  properties 
behind  said. issue  of  securities  according  to  said  testimony. 
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[1]  The  evidence  relating  to  the  value  of  the  properties  of 
the  selling  corporations  consisted  of  the  testimony  of  valuation 
experts  produced  by  the  petitioners.  In  most  cases  the  method 
of  valuation  was  the  estimated  cost  of  reproduction  new,  with 
no  allowance  made  for  depreciation  as  to  some  of  the  proper- 
ties. The  testimony  showed  that  the  structures  and  machinery 
were  more  or  less  affected  by  age  and  use,  while  in  some  cases 
the  testimony  showed  that  most  of  the  structures  and  machinery 
were  new  or  nearly  new.  In  no  case  was  the  actual  cost  of  the 
properties  determined  and  in  no  case  was  any  effort  made  to  de- 
termine the  actual  cost  except  with  respect  to  recent  construc- 
tion. 

We  consider  that  this  method  of  appraisal  of  the  properties 
to  which  it  is  proposed  to  be  applied  is  defective  for  three  rea- 
sons: First,  the  unit  prices  used  for  material  are  the  prices 
prevailing  at  a  time  when  all  material  is  abnormally  high  and 
the  price  of  labor  is  equally  inflated,  and  the  securities  to  be 
issued  being  most  of  them  long-term  obligations,  it  is  not  fair  to 
charge  the  holders  of  those  securities  with  payment  based  upon 
these  inflated  prices;  second,  it  is  not  a  fair  price  upon  which 
to  estimate  the  value  of  these  properties  to  apply  reproduction 
cost  new  without  allowing  a  proper  per  cent  for  discount  for 
deterioration  since  construction;  and  third,  in  case  of  the  issue 
of  the  amount  of  securities  proposed,  the  holders  of  those  securi- 
ties should  be  entitled  hereafter  to  a  reasonable  rate  upon  its 
investment.  That  would  involve  the  making  of  rates  large 
enough  to  secure  that  reasonable  return  thereby,  causing  con- 
sumers of  the  corporation's  products  to  pay  rates  proportionate- 
ly high,  and  upon  a  sum  which  would  be  greater  than  the  actual 
value  of  the  properties  upon  which  the  securities  were  based. 

[2]  Included  in  the  estimated  value  of  the  properties  which 
the  Vermont  Hydro-Electric  Corporation  proposes  to  purchase 
of  the  Rutland  Eailway  Light  &  Power  Company  is  an  item  of 
$87,000  for  water  rights  between  the  "Chittenden  dam"  and  the 
"Pittsford  reservoir."  This  sum  is  made  up  of  an  item  of  $27,- 
000  which  represents  the  purchase  price  of  said  water  rights 
plus  investigating  expense,  and  an  item  of  $60,000  for  esti- 
mated value  of  those  water  rights  above  the  purchase  price. 
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With  all  due  respect  to  the  judgment  of  the  expert  who  esti- 
mated the  value  of  those  water  rights,  we  cannot  approve  the 
issue  pf  securities  to  the  amount  of  more  than  three  times  the 
price  paid  for  the  water  rights  in  question. 

[3]  The  property  of  the  Clarendon  Power  Company  consists 
of  an  undeveloped  water  power  on  the  Mill  river  in  the  town  of 
Clarendon  with  other  water  rights  on  Cold  river  in  the  town  of 
Mendon.  The  testimony  did  not  disclose  any  present  plan  to 
develop  those  water  powers  or  any  plan  for  such  development 
in  the  near  future.  This  property  being  unproductive,  but  sub- 
ject to  the  payment  of  taxes  and  interest  charges,  if  purchased 
as  planned  casting  this  burden  of  expense  upon  the  productive 
operations  of  the  property  purchased  to  be  acquired  by  the  new 
corporation,  would  make  it  necessary  to  charge  rates  for  the 
products  of  the  corporation  large  enough  to  include  these  ex- 
penses. This  condition  might  continue  to  exist  indefinitely. 
This  Commission  has  heretofore  expressed  its  disapproval  of 
allowing  the  issue  of  long-term  securities  upon  unproductive  or 
"dead"  property  unless  it  was  for  the  purpose  of  immediate 
development  of  that  property  and  we  do  not  deem  it  wise  to  de- 
part in  this  case  from  that  petition. 

[4]  The  properties  of  the  Claremont  Power  Company,  one 
of  the  proposed  selling  companies,  are  estimated  to  be  worth, 
according  to  expert  testimony,  the  sum  of  $365,280.57.  It  ap- 
pears that  there  are  now  outstanding  against  this  corporation 
securities  consisting  of  common  and  preferred  stock  and  bonds 
amounting  to  $1,321,662.27,  and  the  petitioner,  the  Vermont 
Hydro-Electric  Corporation,  asks  for  permission  to  issue  against 
this  property  new  securities  to  the  amount  of  $691,000.  It  is 
true  that  those  securities  would  be  an  incumbrance  also  upon 
the  other  properties  of  the  new  corporation,  and  such  a  com- 
bination as  is  proposed  might  prove  very  beneficial  to  the  own- 
ers of  the  present  securities  of  the  Claremont  company,  but  in- 
somuch as  it  benefited  that  corporation  it  must  be  detrimental 
to  the  patrons  of  the  more  prosperous  companies  proposing  to 
enter  into  the  deal. 

[5]  Another  feature  of  the  proposed  plan  which  we  cannot 
approve  is  that  which  relates  to  the  purchase  of  said  properties 
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of  the  Rutland  Railway  Light  &  Power  Company.  The  proper- 
ties so  purchased  would  come  into  the  hands  of  the  new  cor- 
poration charged  with  the  payment  of  the  entire  bonded  indebt- 
edness of  the  Rutland  Railway  Light  &  Power  Company,  and 
in  the  future  these  particular  properties,  in  the  changes  of  con- 
ditions that  may  take  place,  may  be  sacrificed  for  the  payment 
of  that  indebtedness  thus  depriving  the  holders  of  the  new  se- 
curities of  a  half-million  dollars  worth,  of  the  new  company's, 
assets. 

We  are  not  unmindful  of  the  fact  that  the  operations  of  the 
several  power  plants  involved  in  this  proposed  combination 
jointly  might  be  beneficial ;  neither  do  we  overlook  the  fact  that 
there  is  a  demand  in  nearly  every  business  center  in  Vermont 
for  additional  power,  nor  the  difficulty  in  obtaining  the  neces- 
sary funds  for  power  development;  and  a  combination  freed 
from  objectionable  features,  might  meet  with  our  approval. 

On  account  of  the  objections  to  the  proposed  plan  herein- 
above set  forth  we  cannot  approve  of  said  plan,  and  the  petition 
in  this  case  is  dismissed. 

Dated  this  8th  day  of  September,  1919. 

Public  Service  Commission  of  Vefrmont;  W.  A.  Dutton,  Wil- 
Kam  R.  Warner,  Eli  H.  Porter,  Commissioners. 

Note. — In  re  Western  Vermont  Power  &  Light  Co.  and  Clarendon 
Power  Co.  No.  673,  and  re  Colonial  Power  &  Light  Co.  No.  674,  Oct. 
16,  1919,  the  Vermont  Commission  granted  the  petition  of  the 
Colonial  Power  &  Light  Company  to  purchase,  free  of  incumbrance, 
all  of  the  property  and  assets  of  the  Western  Vermont  Power  & 
Light  Company,  the  Clarendon  Power  Company,  the  Claremont 
Power  Company,  and  the  property  of  the  Rutland  Railway  Light  & 
Power  Company,  and  to  issue  $650,000  7  per  cent  preferred  stock 
at  not  less  than  par,  $289,500  common  stock  at  not  less  than  par,, 
and  $684,000  6  per  cent  10-year  first  mortgage  bonds  at  not  less  than 
90,  in  payment  therefor;  the  Commission  also  authorized  the  Colonial 
Power  &  Light  Company  to  issue  $2,050,000  of  6  per  cent  first 
mortgage  bonds  to  be  sold  at  not  less  than  90,  proceeds  to  be  used 
to  retire  outstanding  mortgage  bonds  and  to  develop  property;  au- 
thority was  also  granted  to  issue  $110,000  6  per  cent  gold  bonds  at 
not  less  than  90,  proceeds  to  be  used  exclusively  for  the  purchase 

of  supplies. 
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EDWARD  P.  BROWN  et  al. 

v. 

BOSTON"  &  MAINE  RAILROAD  et  al. 

[124  N..E.  322.] 

Appeal  and  review  —  Construction  of  statutes  —  Reorganisation  of 
Boston  A  Maine  Railroad. 

1.  A  provision  of  a  Massachusetts  statute  (Stat.  1913,  chap.  784, 
§  27)  authorizing  proceedings  in  general  for  the  correction  of  errors 
of  law  in  any  ruling  or  decision  of  the  Public  Service  Commission, 
applies  to  the  special  statute  providing  for  the  reorganization  of  the 
Boston  &  Maine  Railroad  so  as  to  render  the  order  of  the  Commission 
authorizing  consolidation  reviewable  by  the  supreme  court. 

Constitutional  law  —  Due  process  —  Refunding  of  valid  indebtedness. 

2.  Minority  stockholders  cannot  be  deprived  of  their  property  with- 
out due  process  of  law  by  a  Commission  order  authorizing  the  refunding 
of  valid  indebtedness. 

Appeal  and  review  —  Point  raised  in  record  —  Waiver. 

3.  The  court,  upon  a  review  of  a  Commission  order  authorizing 
the  refunding  of  indebtedness  of  public  service  corporations,  will  not 
refuse  to  consider  questions  raised  on  the  record  as  to  the  validity 
of  such  debt  on  the  theory  that  they  have  been  waived  by  a  state- 
ment  in  the  brief  of  the  petitioners  that  they  do  not  desire  to  argue 
the  questions  "further  than  to  plainly  restate  them." 

Intercorporate  relations  —  Purchase  of  stock,  —  Construction  of  stat- 
ute. 

4.  The  right  of  the  Boston  &  Maine  Railroad  to  purchase  stock 
of  other  railroads  provided  for  in  chap.  194,  of  the  statutes  of  1898, 
is  not  limited  to  the  particular  means  prescribed  in  §  2  of  that  act. 

Constitutional  law  —  Due  process  —  Ultra  vires  —  Ratification. 

6.  A  statute  ratifying  and  confirming  a  debt  of  a  corporation 
incurred  on  sufficient  consideration,  but  ultra  vires,  is  not  the  taking 
of  property  of  the  stockholders  without  due  process  of  law. 

Constitutional  law  —  Exercise  of  judicial  function  by  legislature. 

0.  It  is  not  the  exercise  of  a  judicial  function  by  the  legislature  to 
ratify  and  confirm  and  authorize  a  corporation  to  treat  as  legal  its 
ultra  vires  debt. 

Constitutional  law  —  Trial  by  jury  —  Special  statutes. 

7.  There  is  nothing  in  the  special  statutes  authorizing  a  reorgani- 
zation of  the  Boston  &  Maine  Railroad  and  a  consolidation  by  it  with 
its  numerous  subsidiary  and  leased  railroads  conferring  upon  the  Pub- 
lic Service  Commission  the  power  to  decide  a  controversy  concerning 
property,  without  trial  by  jury  so  as  to  render  such  statute  uncon- 
stitutional, 
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Constitutional  law  —  Due  process  —  Subscription  for  new  stock. 

8.  There  is  no  vested  right  in  stockholders  to  subscribe  for  an 
issue  of  new  stock,  and  therefore,  such  issue  may  be  upon  such  terms 
as  is  voted  by  the  majority  stockholders  within  the  scope  of  legislative 
sanction. 

Constitutional  law  —  Delegation  of  legislative  power. 

9.  The  special  acts  providing  for  the  reorganization  of  the  Boston 
&  Maine  Railroad,  and  the  consolidation  by  it  with  its  numerous 
subsidiary  and  leased  railroads,  and  conferring  administrative  powers 
and  certain  quasi  judicial  functions  on  the  Public  Service  Commis- 
sion, do  not  unconstitutionally  delegate  legislative  power  to  such 
Commission. 

Constitutional  law  —  Equal  laws  —  Special  statute. 

10.  The  special  statutes  authorizing  the  consolidation  of  the  Boston 
&  Maine  Railroad  do  not  violate  the  constitutional  provision  requiring 
equal  laws,  since  these  statutes  provide  for  a  situation  peculiar  to  that 
railroad  and  its  leased  lines. 

Consolidation,  merger,  and  sale  —  Assumption  of  indebtedness. 

11.  It  is  lawful  for  the  legislature  to  provide,  in  enacting  a  general 
plan  for  the  consolidation  of  several  railroads,  that  an  existing  cor- 
poration, to  which  the  others  become  joined,  shall  assume  and  pay  or 
provide  for  the  payment  or  refunding,  as  its  own,  debts  of  other  sub- 
sidiary companies,  as  part  consideration  for  the  purchase  of  their 
property  and  franchises  which,  otherwise,  it  would  be  unlawful  for 
such  corporation  to  pay  or  refund. 

Security  issues  —  Consolidation  —  Retirement  of  bonds. 

12.  An  order  of  the  Public  Service  Commission,  approving  the  issue 
of  first  preferred  stock  for  the  purpose  of  retiring  an  equal  amount 
at  par  of  bonds,  under  a  plan  for  the  consolidation  of  certain  railroads, 
is  valid  where  the  approval  is  conditioned  upon  a  vote  of  two-thirds 
in  interest  of  the  common  stock. 

Appeal  and  review  —  Conclusiveness  of  finding  of  Commission  —  Bur- 
den of  proof. 

13.  The  burden  is  upon  a  petitioner  seeking  to  annul  an  order  of 
the  Massachusetts  Public  Service  Commission  to  show  that  a  finding 
upon  which  it  is  based  is  invalid. 

Railroads  —  Voting  —  Holding  corporation. 

14.  The  delegation,  by  the  directors  of  a  holding  company,  of  two 
of  their  members  to  vote  the  stock  of  the  holding  company  in  the 
railroad  company  is  proper,  in  Massachusetts,  since  voting  by  proxy 
is  authorized  by  statute  in  such  a  case. 

Railroads  —  Conflict  of  laws  —  Voting  by  proxy. 

15.  Voting  by  proxy,  at  a  meeting  in  Massachusetts  of  the  stock- 
holders of  a  Massachusetts  railroad,  is  binding  upon  the  corporation 
even  if  the  law  of  a  sister  Btate,  within  which  the  railroad  is  also 
incorporated,  does  not  permit  voting  by  proxy;  and  the  meeting  need 
not  be  repeated  in  the  latter  state. 

[September  13,  1919.] 
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Appeal  from  Supreme  Judicial  Court,  Suffolk  County,  from 
the  dismissal,  by  a  single  justice,  of  a  petition  by  Edward  P. 
Brown,  and  another,  against  the  Public  Service  Commission, 
the  Boston  &  Maine  Railroad,  and  others,  to  review,  annul, 
modify,  and  amend  an  order  of  the  Commission;  dismissed  by 
full  court. 

Appearances :  C.  W.  Crooker,  of  Boston,  for  appellants. 

George  L.  Mayberry  and  L.  R.  Chamberlin,  both  of  Boston, 
for  appellee  corporations. 

Burton  E.  Eames  and  William  C.  Rice,  both  of  Boston  (Ty- 
ler, Tucker,  Eames  &  Wright,  of  Boston,  of  counsel),  for  com- 
mittee under  deposit  agreement  dated  June  26,  1918,  holders 
of  $451,000  principal  amount  of  6  per  cent  short  term  notes  of 
Boston  &  Maine  Railroad,  as  amici  curiae. 

Rugg>  C.  J.  This  is  a  petition  by  two  owners  of  stock,  one 
of  55  shares  and  the  other  of  52*  shares,  in  the  Boston  &  Maine 
Railroad,  under  Stat.  1913,  chap.  784,  §  27,  to  review,  annul, 
modify  or  amend  an  order  of  the  Public  Service  Commission. 
That  order  was  made  pursuant  to  particular  authority  assumed 
to  have  been  conferred  by  Sp.  Stat.  1915,  chap.  380,  as  extended 
by  Sp.  Stat.  1917,  chap.  323,  hereafter  termed  the  special  act. 
Eight  railroads  are  joined  with  the  members  of  the  Public  Serv- 
ice Commission  as  defendants.  The  special  act  provided  for  a 
reorganization  of  the  Boston  &  Maine  Railroad  and  a  consol- 
idation by  it  with  its  numerous  subsidiary  and  leased  railroads. 
In  assumed  pursuance  of  the  special  act,  the  presidents  and  a 
majority  of  the  directors  of  each  of  the  defendant  railroads,  act- 
ing for  the  respective  railroads,  but  subject  to  the  consent  of 
the  stockholders  of  the  several  railroad  corporations  and  to  the 
approval  of  public  authorities  of  the  different  states  having 
jurisdiction,  entered  into  an  agreement  for  consolidation  of  the 
several  railroads  into  a  single  corporation.  Votes  of  the  stock- 
holders of  the  several  corporations  were  passed  purporting  to 
approve  the  agreement  of  consolidation  by  large  majorities. 
The  several  corporations  then  petitioned  the  Public  Service 
Commission  to  issue  orders  and  certificates  necessary  to  enable 
tl^em  to  carry  into  effect  the  agreement  for  consolidation. 
Hearings  were  had  and  thereafter  the  Public  Service  Commis- 
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sion  made  a  report  of  its  findings  of  fact  and  issued  orders  and 
certificates  approving  the  agreement  for  consolidation  and  en* 
sibling  it  to  be  consummated  substantially  in  accordance  with 
the  prayers  of  the  petition. 

[1]  1.  The  respondents  question  the  jurisdiction  of  this  court 
to  consider  the  petition  on  the  ground  that  the  provisions  of 
Stat  1913,  chap.  784,  §  27,  authorizing  proceedings  in  general 
for  the  correction  of  errors  of  law  in  any  ruling  or  decision  of 
the  Public  Service  Commission,  are  not  applicable  under  the 
special  act.  The  revision  by  this  court  of  the  orders  and  rul- 
ings of  the  Public  Service  Commission,  provided  for  by  §  27, 
relates  only  to  such  as  are  unlawful  and  then  "to  the  extent 
only  of  such  unlawfulness."  A  careful  study  of  the  special  act 
reveals  no  provision  which  either  expressly  or  by  fair  implica- 
tion exempts  the  Public  Service  Commission  in  the  perform- 
ance of  the  duties  thereby  imposed  upon  it  from  the  supervisory 
control  of  the  court  established  bv  §  27.  It  is  not  consonant 
with  the  main  design  of  the  general  law  or  of  the  special  act 
that  unlawful  acts,  committed  by  the  Public  Service  Commis- 
sion in  respect  of  this  consolidation,  should  go  unredressed  by 
the  speedy  and  direct  method  ordinarily  applicable  to  its  rulings 
and  orders. 

[2,  3]  2.  It  is  provided  by  §  7  of  the  special  act  that — 

"The  Boston  &  Maine  Railroad  may  issue  stocks,  common 
or  preferred,  or  bonds,  or  both  stock  and  bonds,  subject  to  the 
provisions  of  section  15  of  chapter  784  of  the  acts  of  the  year 
1913,  and  of  any  acts  in  addition  thereto  or  in  amendment 
thereof,  for  the  purpose  of  paying  or  funding  its  unfunded  debt 
outstanding  on  the  31st  day  of  March  in  the  year  1915,  and 
any  debt  of  any  of  its  subsidiary  companies  outstanding  on 
such  date  which  it  may  lawfully  assume  under  the  provisions 
of  this  act  in  connection  with  the  purchase  of  the  properties 
and  franchises  of  or  consolidation  with  such  subsidiary  com- 
panies, which  debts,  for  the  purpose  of  such  finding,  shall  be 
deemed  to  be  debts  properly  incurred  for  lawful  purposes  under 
the  statutes  of  this  commonwealth." 

In  §  4,  after  authorization  of  the  issue  of  new  stock  of  the 
reorganized  corporation,  there  is  a  somewhat  similar  provision, 
to  the  eff ect  that — 
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"The  proceeds  of  such  stock  so  issued  may  be  applied  to  the 
payment  of  the  unfunded  debt  of  the  corporation  outstanding 
on  the  31st  day  of  March  in  the  year  1915,  including  any  in- 
debtedness of  any  subsidiary  company  outstanding  on  said  date 
which  said  corporation  may  lawfully  assume  under  the  provi- 
sions of  this  act,  which  debts  for  the  purpose  of  such  payment 
shall  be  deemed  to  be  debts  properly  incurred  for  lawful  pur- 
poses under  the  statutes  of  this  commonwealth." 

It  appears  from  the  record  that  these  provisions  of  the  spe- 
cial act  refer  to  and  include  an  indebtedness  of  the  Boston  & 
Maine  Railroad  amounting  to  $13,306,000,  and  to  indebted- 
ness of  subsidiary  companies  aggregating  several  millions  of 
dollars. 

The  petitioners  now  according  to  their  brief,  after  reciting 
several  reasons  leading  them  to  adopt  that  course,  state  that 
they  "do  not  desire  to  urge  their  contentions  with  respect  to 
this  alleged  debt"  upon  this  court  in  these  proceedings — that  is, 
"whether  or  not  the  $13,306,000  of  alleged  debt  of  the  respond- 
ent Boston  &  Maine  Railroad  was  at  the  date  of  the  order  of  the 
Commission  the  lawful  valid  debt  of  that  corporation" — "fur- 
ther than  to  plainly  restate  them  in  this  brief."  The  reasons 
for  their  present  position  are  of  no  consequence.  It  is  only 
important  to  understand  and  deal  with  their  present  conten- 
tions. If  this  statement  quoted  from  their  brief  be  treated  as 
a  waiver  of  all  contention  that  the  debt  of  $13,306,000  is  void 
and  a  concession  that  for  the  purposes  of  this  case  it  is  to  be 
treated  as  valid  and  binding  upon  the  Boston  &  Maine  Kailroad, 
then  the  main  ground  upon  which  to  rest  an  argument  as  to  the 
the  unconstitutionality  of  the  statute  has  slipped  away  so  far  as 
concerns  this  debt. 

If  it  be  conceded  that  the  debt  of  $13,306,000  of  the  Boston 
&  Maine  Bailroad  which  is  to  be  refunded  is  valid,  nothing  re- 
mains to  the  petitioners  worthy  to  be  dignified  as  a  constitu- 
tional question  concerning  deprivation  of  property  without  due 
process  of  law  or  denial  of  equal  protection  of  the  laws.  It 
needs  no  discussion  to  prove  the  power  of  the  legislature  to 
authorize  a  public  service  corporation  in  such  financial  straits 
as  the  Boston  &  Maine  Railroad  has  been  acting  through  a 
majority  vote  of  its  stockholders,  to  refund  its  valid  indebted- 
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ness  in  the  manner  authorized  by  the  special  act  against  the 
protest  of  minority  stockholders  so  far  as  relates  to  deprivation 
of  their  property  without  due  process  of  law  or  denial  to  them 
of  the  equal  protection  of  the  laws. 

It  is  not  clear,  however,  that  the  petitioners  intend  to  make 
such  a  sweeping  admission.  A  mere  declination  to  discuss  the 
validity  of  the  indebtedness,  without  admission  of  its  validity 
for  the  purposes  of  this  case,  cannot  compel  the  court  to  rest  its 
decision  upon  constitutional  grounds  based  upon  assumption  of 
the  invalidity  of  the  debt,  when  the  record  discloses  enough  to 
determine  its  validity  for  the  purposes  of  this  proceeding.  A 
statement  of  desire  not  to  argue  propositions  "further  than  to 
plainly  restate  them,"  may  be  regarded  as  not  a  satisfactory 
waiver  and  not  intended  as  such.  A  complete  and  plain  state- 
ment of  a  contention  often  is  a  cogent  argument  in  its  support. 

If  there  were  ground  for  the  contention  that  the  order  of  the 
Public  Service  Commission  authorized  the  inclusion  of  so  large 
a  sum  as  $13,306,000  unlawfully  in  the  capitalization  of  a  pub- 
lic service  corporation,  we  should  hesitate  long  bef ore  passing 
it  over  in  a  proceeding  like  the  present  even  upon  waiver  of  the 
point  by  a  party.  It  would  be  a  gross  perversion  of  the  idea  of 
public  supervision  of  capitalization  of  corporations  to  permit 
such  an  overcapitalization,  or  capitalization  of  illegal  claims 
in  the  nature  of  debts  upon  which  rates  must  be  permitted  to 
enable  a  fair  return  as  upon  capital  honestly  invested. 

The  position  of  the  petitioners  upon  this  point  seems  equiv- 
ocal. The  point  itself  is  of  importance.  Since  it  has  been 
raised  upon  the  record  and  has  not  been  dearly  waived,  it  will 
be  considered  under  these  circumstances.  It  hardly  needs  to  be 
said  that  the  rights  of  persons  in  interest  not  parties  thereto 
cannot  be  precluded. 

4.  The  finding  of  the  Public  Service  Commission  was  that 
there  were  outstanding  notes  of  the  Boston  &  Maine  Railroad 
to  the  amount  of  $13,306,000,  and  that  this  fact  was  not  disput- 
ed. The  record  confirms  the  truth  of  this  finding.  The  Com- 
mission permitted  the  counsel  for  the  petitioners  to  introduce 
any  competent  evidence  of  any  facts  which  tended  to  show  that 
any  of  the  notes  were  not  enforceable  obligations  of  the  Boston 
ft  Main*  Railroad.     The  Commission  found,  however!  thai  in 
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•very  instance  the  issue  of  the  notes  was  authorized  by  vote  of 
the  directors,  that  the  notes  were  all  sold  for  cash,  that  the  pro- 
ceeds all  went  into  the  treasury  of  the  company  and  that  no  val- 
id defense  to  any  of  the  notes  was  disclosed.  Assuming  that  a 
ionsiderable  portion' of  these  proceeds  afterwards  was  used  to 
purchase  stock  of  the  Worcester,  Nashua  &  Rochester  Railroad 
and  the  Maine  Central  Railroad  Company,  the  Commission 
further  found  that  there  was  nothing  in  such  use  which  affected 
the  liability  of  the  Boston  &  Maine  Railroad  on  the  notes. 

[4]  The  alleged  right  of  the  Boston  &  Maine  Railroad  to 
purchase  the  stock  of  other  railroads  rests  upon  Stat.  1898, 
thap.  194,  §  1,  which  authorized  it,  subject  to  approval  of  the 
Board  of  Railroad  Commissioners,  to  "purchase  and  hold  the 
•hares  of  the  capital  stock  or  any  part  thereof  of  any  railroad 
corporation  whose  road  is  leased  to  or  operated  by  it,  or  of 
which  it  owns  a  majority  of  the  capital  stock."  It  appears  upon 
the  record  to  have  been  conceded  that  the  railroad  corporations 
whose  stock  was  purchased  came  within  this  description,  and 
that  §  2  of  that  act  authorized  the  issuance  and  sale  of  stock  of 
the  Boston  &  Maine  Railroad  for  the  purpose  of  providing 
means  for  the  purchase  of  such  shares.  At  all  events,  no  ques- 
tion was  raised  touching  these  points.  Section  2  contains  no 
language  to  the  effect  that  the  exclusive  method  of  providing 
such  means  is  therein  set  forth.  The  fair  construction  of  that 
act  as  a  whole  is  that  §  2  is  not  a  limitation  but  confers  a  par- 
ticular means  in  addition  to  those  which  might  otherwise  be 
open  to  the  Boston  &  Maine  Railroad  as  a  corporation  acting 
under  §  1.  If  it  had  been  the  purpose  of  the  legislature  to  con- 
fine the  Boston  &  Maine  Railroad  to  the  single  method  specially 
provided  by  §  2,  restricted  language  to  that  end  would  natural- 
ly have  been  used.  This  construction  is  confirmed  by  practical 
considerations  which  need  not  be  detailed  at  length  and  by  ref- 
erence to  Stat.  1891,  chap.  308,  which,  under  restrictions 
authorized  the  acquisition  by  the  Boston  &  Maine  Railroad  of 
the  franchises  and  property  of  its  lessee  and  subsidiary  com- 
panies, and  recognized  as  valid  its  ownership  of  the  capital 
stock  of  some  of  them.  See,  for  example,  Stat  1888,  chap. 
250;  Stat.  1890,  chap.  185. 

Unless  restricted  by  some  provision  of  law,  a  railroad  corpo- 
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ration  has  authority  to  incur  debts  for  lawful  purposes.  To 
that  end  it  may  borrow  money  and  give  its  notes  therefor. 
Commonwealth  v.  Smith,  10  Allen,  450,  455,  87  Am.  Dec. 
672;  Chicago,  Rock  Island  &  Pacific  R.  R.  Co.  v.  Howard,  7 
Wall.  392,  412,  413,  19  L.  ed.  117.  See  R.  L.  chap.  109,  §  24; 
Stat.  1906,  chap.  463,  pt.  2,  §  48;  Stat.  1912,  chap.  725,  pt.  2, 
§5. 

The  result  is  that  the  debts  of  the  Boston  &  Maine  Railroad, 
amounting  to  $13,306,000,  sold  far  as  concerns  the  special  act 
and  the  authority  of  the  Public  Service  Commission  there- 
under, were  valid.  From  this  the  conclusion  is  irresistible  and 
indubitable  that  no  question  as  to  the  constitutionality  of  the 
special  act  is  reached  or  can  arise  founded  upon  any  contention 
that  the  unfunded  debt  of  $13,306,000  of  the  Boston  &  Maine 
Railroad  is  illegal.     This  decision  rests  upon  this  ground. 

5.  The  same  result  would  be  reached  upon  another  and  inde- 
pendent ground.  Even  if  it  were  assumed  (contrary  to  what 
the  record  shows),  that  the  $13,306,000  was  a  debt  incurred 
by  the  Boston  &  Maine  Railroad  for  the  purchase  of  stock  in  its 
leased  or  subsidiary  lines  without  express  or  implied  authority 
of  law,  the  same  conclusion  would  follow.  It  is  plain  on  this 
record  that  this  indebtedness  was  incurred  for  the  purchase  of 
such  stocks.  Upon  the  hypothesis  that  borrowing  of  money  for 
that  purpose  was  not  within  the  purview  of  Stat.  1898,  chap. 
194,  it  is  manifest  that  a  debt  thus  incurred  would  be  merely 
ultra  vires.  There  is  nothing  inherently  evil  or  malefic  or  con- 
trary to  public  policy  in  such  purchase.  It  is  forbidden  by 
Stat.  1906,  chap.  463,  pt.  2,  §  57,  "unless  authorized  by  the 
General  Court  or  by  the  provisions"  of  general  law.  The  in- 
currence of  a  debt  in  order  to  procure  funds  to  make  such  pur- 
chase might  originally  have  been  authorized  by  the  legislature. 
There  is  no  constitutional  objection  to  subsequent  legislation 
confirming,  ratifying  and  rendering  legal  and  enforceable  such 
debts  although  ultra  vires  at  the  time  they  were  incurred.  Such 
subsequent  validation  no  more  interferes  with  the  vested  consti- 
tutional rights  of  the  stockholders  than  does  a  statute  confirm- 
ing the  sale  of  a  corporate  franchise,  or  the  giving  of  a 
mortgage  originally  not  authorized  by  law.  Shaw  v.  Norfolk 
County  Railroad  Co.  5  Gray,  162,  180;  Graham  v.  Boston, 
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Hartford  &  Erie  Railroad,  118  U.  S.  161,  168-172,  6  Sup.  Ct. 
1009,  30  L.  ed.  196. 

[5]  There  is  no  substance  in  the  contention  that  a  subset 
quent  statute  ratifying"  and  confirming  a  debt  of  a  corporation 
incuned  on  sufficient  consideration,  but  ultra  vires,  is  the  tak- 
ing of  property  rights  of  the  stockholders  without  due  process 
of  law.  Statutes  validating  contracts  void  or  nonenforceable  in 
their  inception  have  been  upheld  in  numerous  instances  on  the 
ground  that  they  effectuate  the  intent  of  the  parties  and  prevent 
one  from  escaping  payment  for  property  which  he  has  received. 
Hanscom  v.  Maiden  &  Melrose  Gaslight  Co.  220  Mass.  1,  and 
cases  collected  at  page  8,  107  N.  E.  426,  Ann.  Cas.  1917A,  145 ; 
Utter  v.  Franklin,  172  IT.  S.  416,  19  Sup.  Ct.  183,  43  L.  ed. 
498;  Gross  v.  United  States  Mortgage  Oo.  108  U.  S.  477,  2 
Sup.  Ot.  940,  27  L.  ed.  795 ;  White  Water  Valley  Canal  Co*  v. 
Vallette,  21  How.  414,  425,  426,  16  L.  ed.  154;  Anderson  v. 
Santa  Anna,  116  U.  S.  356,  363,  364,  6  Sup.  Ct.  413,  29  L.  ed. 
633 ;  Eitchie  v.  Franklin  County,  22  Wall.  67,  22  L.  ed.  825 ; 
Grenada  County  Supervisors  v.  Brogden,  112  U.  S.  261,  270, 
272,  5  Sup.  Ct.  125,  28  L.  ed.  704;  Randall  v.  Krieger,  23 
Wall.  137,  149,  23  L.  ed.  124;  Watson  v.  Mercer,  8  Pet.  88, 
8  L.  ed.  876. 

[6]  6.  This  principle  and  these  decisions  effectually  dispose 
also  of  the  contention  that  it  is  the  exercise  of  a  judicial  func- 
tion by  the  legislature  to  ratify  and  confirm  and  authorize  the 
corporation  to  treat  as  legal  its  ultra  vires  debts.  Wildes  v. 
Vonvoorhis,  15  Gray,  139.  See  In  re  Mayor  and  Aldermen  of 
Northampton,  158  Mass.  299,  33  K  E.  568. 

[7]  7.  There  is  nothing  in  the  suggestion  that  §  7  of  the  spe- 
cial act  confers  upon  the  Public  Service  Commission  power  to 
decide  a  controversy  concerning  property  without  trial  by  jury. 

[8]  8.  There  is  no  vested  right  in  stockholders  to  subscribe 
for  an  issue  of  new  stock.  Attorney  General  v.  Boston  &  Maine 
Railroad,  109  Mass.  99.  The  issue  of  new  stock  may  be  upon 
such  terms  as  is  voted  by  the  stockholders  within  the  scope  of 
legislative  sanction.  Hale  v.  Cheshire  Railroad,  161  Mass. 
443,  37  N.  E.  307. 

[9]  9.  There  is  no  delegation  of  legislative  power  to  the 
Public  Service  Commission  in  §§  2  or  6.     These  sections  con- 
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fer  only  administrative  powers  upon  that  Commission  and  cer- 
tain quasi  judicial  functions.  They  are  of  a  kind  which  hare 
been  exercised  in  this  commonwealth  by  this  and  other  Commis- 
sions of  a  kindred  character  for  many  years.  They  have  been 
recognized  too  long  as  not  violative  of  any  constitutional  pro- 
vision now  to  be  open  to  question.  No  authorities  are  cited  by 
the  petitioners  in  support  of  this  contention  and  we  believe 
none  can  be  found.  That  these  sections  violate  no  provision  of 
the  Constitution  is  within  the  principle  of  many  decisions. 
Mayor  and  Aldermen  of  Worcester  v.  Norwich  &  Worcester  Rail- 
road, 109  Mass.  103.  See  Selectmen  of  Norwood  v.  New  York 
&  New  England  R.  R.  161  Mass.  259,  37  N.  E.  199 ;  Providence 
&  Worcester  Railroad  v.  Norwich  &  Worcester  Railroad,  138 
Mass.  277;  Weld  v.  Gas  &  Electric  Light  Commission,  197 
Mass.  556,  84  N.  E.  101 ;  Commonwealth  v.  Hyde,  230  Mass. 
6,  118  N.  E.  643 ;  Boston,  Petitioner,  221  Mass.  468, 109  N.  E. 
389;  Childs  v.  Krey,  199  Mass.  352,  85  N.  E.  442;  Inhab- 
itants of  Weston  v.  Railroad  Commissioners,  205  Mass.  94,  91 
N.  E.  303 ;  Holcombe  v.  Creamer,  231  Mass.  99,  111,  120  N. 
E.  354. 

[10]  10.  There  is  no  foundation  for  an  argument  that  the 
special  act  violates  the  constitutional  provision  requiring  equal 
taws.  This  case  presents  a  situation  peculiar  to  the  Boston  & 
Maine  Railroad  and  its  leased  lines.  Special  legislation  was 
wholly  appropriate  under  these  circumstances.  No  other  rail- 
road corporation  is  similarly  situated.  For  many  years  all 
legislation  respecting  railroads  was  by  special  act.  Because  cer- 
tain general  laws  have  been  passed  is  no  reason  why  in  appro- 
priate instances  special  acts  may  not  still  be  enacted. 

[11]  11.  Manifestly  it  is  lawful  for  the  Legislature  to  pro- 
vide in  enacting  a  general  plan  for  the  consolidation  of  several 
railroads  that  an  existing  corporation,  in  this  case  the  Boston 
&  Maine  Railroad,  to  which  the  others  become  joined,  shall 
assume  and  pay  or  provide  for  the  payment  or  refunding  as  its 
own  of  debts  of  other  subsidiary  companies  as  part  considera- 
tion for  the  purchase  of  their  property  and  franchises  which 
otherwise  under  existing  law  it  would  be  unlawful  for  the  Bos- 
ton &  Maine  Railroad  to  pay  or  to  refund.  There  has  been  no 
serious  question  on  this  record  concerning  the  validity  of  the 
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debts  of  the  several  subsidiary  railroad  corporations,  as  against 
the  original  debtors,  which  under  the  special  act  may  be  and 
under  the  order  of  the  Public  Service  Commission  are  to  be 
refunded  by  the  Boston  &  Maine  Railroad  as  reorganized. 

[12]  12.  The  order  of  the  Public  Service  Commission 
approved  the  issue,  upon  vote  of  two-thirds  in  interest  of  the 
common  stock  of  the  Boston  &  Maine  Railroad  at  any  time  be- 
fore January  1,  1924,  of  120,000  shares  of  first  preferred  stock 
at  a  par  of  $12,000,000  for  the  purpose  of  paying  an  equal 
amount  at  par  of  bonds  issued  under  the  plan.  This  order  was 
valid  under  the  circumstances.  The  option  to  issue  this  stock 
rests  with  the  majority  vote  of  the  common  stockholders.  It 
is  not  a  right  to  demand  stock  vested  in  the  bondholders.  Sec- 
tion 7  of  the  special  act  expressly  authorizes  the  issue  of  such 
stock,  to  pay  its  unfunded  debt,  without  limit  as  to  time.  The 
present  order  and  plan  authorizes  issuance  of  the  stock  to  pay 
bonds  by  which  in  the  first  instance  the  floating  indebtedness 
is  to  be  paid.  There  is  nothing  in  Bulkeley  v.  New  York,  New 
Haven  &  Hartford  Railroad,  216  Mass.  432,  103  N.  E.  1033, 
at  all  at  variance  with  this  conclusion.  In  that  case  the  general 
law  was  considered,  while  the  case  at  bar  rests  upon  a  special 
act  passed  for  the  avowed  purpose  of  establishing  different 
rules  to  meet  an  extraordinary  situation.  In  that  case  the 
option  to  demand  stock  rested  with  bondholders,  whose  interest 
inevitably  would  be  to  exercise  their  option  only  in  the  event 
that  they  could  get  stock  of  a  railroad  corporation  by  paying 
less  than  its  real  value  and  thus  unduly  increase  capitalization. 
In  the  case  at  bar  the  option  rests  with  those  whose  interest  will 
lead  them  to  get  full  value  for  the  stock  and  not  to  increase  the 
capitalization  beyond  that  for  which  the  corporation  received 
full  return.  The  time  within  which  the  right  may  be  exercised 
is  not  under  these  circumstances  unreasonably  long.  The  facts 
in  that  case  were  radically  different  from  those  in  the  case 
at  bar. 

[13]  13.  There  is  nothing  on  this  record  to  show  that  the 
meetings  of  the  stockholders  of  the  several  corporations,  at 
which  the  votes  were  passed  approving  the  terms  of  the  consol- 
idation agreement,  were  not  legally  called  and  held.  The  find- 
ing of  the  Public  Service  Commission  is  explicit    The  burden 
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is  upon  the  petitioners  to  show  that  this  finding  is  invalid. 
We  find  nothing  on  the  record  to  support  a  reversal  of  thi* 
finding  as  illegal. 

[14]  14.  There  is  no  invalidity  disclosed  on  this  record 
respecting  the  voting  of  the  stock  in  the  Boston  &  Maine  Rail- 
road held  by  the  Boston  Railroad  Holding  Company,  The 
latter  company  hold  a  majority  of  the  stock  of  the  former  corpo- 
ration. No  legal  meeting  of  its  stockholders  could  be  held  with- 
out this  stock.  Stat.  1906,  chap.  463,  pt.  2,  §  33.  The  decree 
of  the  Federal  court  appointing  trustees  of  the  stock  of  the  Bos- 
ton Railroad  Holding  Company,  among  other  matters,  directed 
them  to  "exercise  all  the  powefs  which  owners  of  shares  of  the 
Holding  Company  are  entitled  to  exercise  except  the  right  to 
sell  or  otherwise  dispose  of  them,"  to  act  in  the  election  of  direo- 
tors  in  any  corporation  which  it  controls  so  as  to  assure  efficient 
management  in  the  interest  of  that  corporation,  and  to  aid  in 
facilitating  a  reorganization  of  the  Boston  &  Maine  Railroad. 
These  powers  involved  a  voting  of  the  stock  in  order  to  effectu- 
ate the  manifest  design  of  the  decree.  The  delegation  by  the 
directors  of  the  holding  company  of  two  of  their  directors  to 
vote  its  stock  in  the  Boston  &  Maine  Railroad  was  proper.  Vot- 
ing by  proxy  was  authorized.  Stat.  1906,  chap.  463,  pt  2r 
§37. 

[15]  15.  The  Boston  &  Maine  Railroad,  being  a  Massachu- 
setts corporation,  voting  by  proxy  at  a  meeting  of  its  stockhold- 
ers held  here  in  accordance  with  Massachusetts  law  was  bind- 
ing upon  the  corporation.  Even  if  it  be  assumed  that  the  law 
of  New  Hampshire,  within  which  state  the  Boston  &  Maine  Rail- 
road also  was  incorporated,  was  different  in  respect  of  permit- 
ting voting  by  proxy  at  the  meeting  of  the  stockholders,  a  fact 
not  clearly  apparent  upon  this  record,  the  stockholders'  meet- 
ing held  in  Massachusetts  and  conducted  according  to  its  law 
was  lawful.  The  meeting  need  not  be  repeated  in  New  Hamp- 
shire even  if  it  be  assumed  that  the  law  of  that  state  was  differ- 
ent in  this  particular  and  did  not  allow  voting  by  proxy.  Gra- 
ham v.  Boston,  Hartford  &  Erie  Railroad,  118  IT.  S.  161,  168, 
169,  6  Sup.  Ct.  1009,  30  L.  ed.  196;  Attorney  General  v.  New 
York,  New  Haven  &  Hartford  Railroad,  198  Mass.  413,  420, 
422,  84  N.  E.  737. 
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16.  For  the  same  reasons  the  meetings  of  the  other  corpora- 
tions chartered  under  Massachusetts  laws  and  under  the  laws 
of  other  states  were  valid  and  binding  because  held  here  and 
in  accordance  with  our  laws. 

All  the  questions  argued  by  the  petitioners  have  been  consid- 
ered. No  further  discussion  is  required.  There  is  no  merit  in 
any  of  the  petitioners'  contentions. 

Petition  dismissed  with  costs. 


NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS. 

BE  PUBLIC  SERVICE  GAS  COMPANY. 

Bates  —  Gas  —  Factors  —  Cost  of  purchased  commodity. 

The  New  Jersey  Commission  will  not  guarantee  that,  in  fixing  the 
rates  of  a  gas  company,  it  will  allow  such  additional  charges  as  will 
cover  the  additional  cost  of  gas  purchased  from  a  coke. company  which 
is  not  a  public  utility  subject  to  the  jurisdiction  of  the  Commission* 


Return  —  Operating  expenses  —  Cost  of  materials  purchased  —  Duty 
of  utility. 

Discussion  of  duty  of  utility  to  obtain  best  prices  for  materials 
purchased,  p.  — . 

[October  28,  1919.] 

Report  of  Commission  in  the  matter  of  proposed  increase  in 
price  to  be  paid  for  gas  by  the  Public  Service  Gas  Company  to 
the  Seaboard  By-Products  Coke  Company. 

By  the  Commission:  In  the  course  of  a  proceeding  before 
the  Board,  in  which  there  is  involved  the  question  of  the  reason- 
ableness of  the  rates  charged  for  gas  by  the  Public  Service  Gas 
Company,  it  has  developed  that  a  large  proportion  of  the  gas 
supplied  by  this  company  in  northern  New  Jersey  is  not  man- 
ufactured by  it  but  is  made  by  a  company  known  as  the  "Sea- 
board By-Products  Coke  Company."  It  appears  that  in  the 
early  part  of  1917,  the  Public  Service  Gas  Company  began  pur- 
chasing gas  from  the  Seaboard  By-Products  Coke  Company, 
and  that  gas  is  now  supplied  under  a  contract  in  which  the  price 
to  be  paid  is  stipulated. 

The    Seaboard    By-Products    Coke    Company   manufactures 
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coke  and  other  products.  It  claims  that  changed  conditions 
since  the  contract  was  made  with  the  Public  Service  Gas  Com- 
pany have  so  affected  its  operating  expenses  that  it  cannot  con- 
tinue in  business,  and  must  shut  down  its  plant  unless  it  can 
receive  from  the  gas  company  a  price  higher  than  that  stipulat- 
ed in  the  contract  for  the  gas  sold. 

The  president  of  the  Public  Service  Gas  Company  states  that 
he  has  investigated  the  financial  condition  of  the  Seaboard  By- 
products Coke  Company,  and  that  he  is  convinced  their  repre- 
sentation of  their  financial  condition  is  correct  Officers  of  the 
Seaboard  By-Products  Coke  Company  have  appeared  as  wit- 
nesses before  the  Board  and  testified  to  the  financial  affairs  of 
the  company. 

It  does  not  appear  that  there  is  any  common  ownership  of 
the  companies  or  that  they  are  in  any  way  allied  with  each 
other  except  as  parties  to  the  contract  under  consideration. 
The  Public  Service  Gas  Company  appears  to  be  willing  to  pay 
to  the  Seaboard  By-Products  Coke  Company  a  price  for  gas 
higher  than  that  called  for  in  its  contract  Before  agreeing 
with  the  Seaboard  By-Products  Coke  Company  to  do  this,  the 
gas  company  desires  the  approval  of  this  Board,  or  some  guar- 
antee on  the  part  of  the  Board  that,  in  considering  the  rate 
which  the  company  shall  charge,  it  will  allow  such  addition  as 
will  amount  to  the  increased  cost  of  gas  because  of  the  higher 
price  to  be  paid  to  the  Seaboard  By-Products  Coke  Company; 
this  to  be  in  addition  to  any  increase  which  may  be  found  neces- 
sary as  a  result  of  increased  costs  of  gas  manufactured  by  the 
company. 

The  Board  is  unwilling  to  give  such  a  guarantee.  It  is  the 
duty  of  the  Board,  in  deciding  whether  rates  charged  by  a  pub- 
lic utility  are  just  and  reasonable,  to  give  consideration  to  costs 
of  operation  and  to  decide  whether  such  costs  are  reasonable. 
A  public  utility  should  exercise  at  all  times  its  best  judgment 
in  an  effort  to  obtain  the  best  prices  consistent  with  proper  qual- 
ity for  everything  it  buys  for  the  conduct  of  its  business.  It  is 
not  the  function  of  regulation  for  the  state  to  dictate  to  the 
utility  what  prices  it  shall  pay,  or  to  guarantee  to  it  that  if  it 
pays  a  certain  price  it  will  regard  such  price  as  reasonable  and 
proper. 
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The  Board  has  no  jurisdiction  over  the  Seaboard  By-Prod- 
ucts Coke  Company.  This  company  is  not  a  public  utility. 
The  Board  could  not  issue  any  order  requiring  it  to  accept  any 
price  which  the  Public  Service  Gas  Company  is  willing  to  pay, 
or  to  continue  to  manufacture  gas  for  distribution  by  the  Pub- 
lic Service  Gas  Company.  It  is  claimed  by  the  gas  company 
that  it  can  pay  to  the  Seaboard  By-Products  Coke  Company  a 
price  for  gas  sufficient  to  enable  the  latter  named  company  to 
keep  its  plant  in  operation,  and  that  the  cost  to  the  gas  com- 
pany, if  this  is  done,  will  still  be  materially  less  than  the  cost  of 
manufacturing  gas  in  plants  of  the  company  built  exclusively 
for  gas  manufacture. 

The  Board,  in  deciding  the  question  now  before  it  of  the 
reasonableness  of  the  rate  of  the  Public  Service  Gas  Company, 
will  give  consideration  to  the  cost  to  the  company  of  the  man- 
ufacture of  the  gas  supplied  by  it  If  the  company,  relying  up- 
on its  contract  with  the  Seaboard  By-Products  Coke  Company, 
has  failed  to  maintain  in  a  condition  fit  for  efficient  and  eco- 
nomical operation  any  part  of  its  plant ;  and  if  the  result  of  this 
is  to  make  the  cost  of  manufacturing  gas  either  in  the  company's 
plant  or  by  the  Seaboard  By-Products  Coke  Company,  at  an 
increased  price  in  its  plant,  greater  than  can  be  regarded  as 
reasonable,  the  penalty  for  this  must  be  paid  by  the  company. 
The  public  cannot  be  expected  to  be  penalized  for  failure  of 
the  company,  if  such  exists,  to  so  conduct  its  affairs  as  to  have, 
at  all  times,  ready  for  distribution  to  its  patrons  gas  produced 
at  as  low  a  cost  as  is  reasonably  practicable.  Whether  this  cost 
can  best  be  arrived  at  through  the  manufacture  by  the  company 
of  the  gas  in  its  own  plant  or  by  the  Seaboard  By-Products  Coke 
Company,  under  such  arrangements  as  the  gas  company  can 
make  with  said  company,  is  a  question  calling  for  the  exercise 
of  the  company's  discretion.  It  is  not  the  function  of  the 
Board  to  dictate  which  method  shall  be  pursued. 

The  question  has  been  raised  whether  the  facilities  of  the 
Public  Service  Gas  Company  are  sufficient  in  themselves  to  sup- 
ply gas  to  all  the  company's  patrons  in  New  Jersey,  and  wheth- 
er, if  the  Seaboard  By-Products  Coke. Company  stops  operat- 
ing, a  considerable  number  of  the  company's  patrons  will  not 
be  deprived  of  service.     It  is  the  duty  of  the  gas  company  to 
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supply  its  patrons  with  gas,  and  the  Board  will  not  accept,  as 
an  excuse  for  failure  to  do  this,  any  inability  of  the  Seaboard 
By-Products  Coke  Company  to  continue  to  supply  gas  to  the 
Public  Service  Gas  Company.  The  Public  Service  Gas  Com- 
pany must  keep  its  patrons  supplied  with  gas  without  regard  to 
the  condition,  financial  or  otherwise,  of  the  Seaboard  By-Prod- 
ucts Coke  Company.  Its  responsibility  and  duty  to  the  public 
are  so  clear,  it  is  expected  they  will  be  respected,  and  that  unin- 
terrupted service  to  the  public  will  be  continued  without  regard 
to  any  arrangement  the  Public  Service  Gas  Company  may  or 
may  not  make  with  the  Seaboard  By-Products  Coke  Company. 
Should  it  appear  otherwise,  the  Board  will  exercise,  to  the  full- 
est extent,  the  authority  vested  in  it  to  compel  the  company  to 
supply  the  service  to  which  the  public  is  entitled. 

Dated  October  28,  1919. 

Board  of  Public  Utility  Commissioners:  John  W.  Slocum, 
President;  Alfred  S.  March,  George  F.  Wright*  Andrew  Caul, 
Jr.,  Harry  L.  Knight,  Commissioners. 


OHIO  PUBLIC  UTILITIES  COMMISSION. 

JOHN  H.  COSS 
v. 

HIGHLAND  PUBLIC  SEBVICE  COMPANY. 

[No.  1703.] 

Discrimination  —  Power  of  Commission  —  Enforcement  of  rate  con- 
tract. 

The  Ohio  Commission  has  no  power  to  enforce  a  contract  providing ' 
for  rates  not  contained  in  its  filed  schedules. 

[October  28,  1919.] 

Complaint  asking  for  the  enforcement  of  a  contract  fixing 
a  rate  for  electric  current  for  the  operation  of  a  fan;  dismissed 
for  lack  of  jurisdiction. 

By  the  Commission;  The  complainant  filed  his  complaint 
alleging  in  substance  that  he  is  a  resident  of  the  city  of  Mans- 
field, Ohio;  that  on  or  about  the day  of ,  1908, 
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be  entered  into  an  oral  contract  with  the  Mansfield  Street  Rail- 
way &  Power  Company  of  that  city,  whereby  the  duly  author- 
ized officer  or  agent  of  the  said  company  agreed  to  install  an 
electric  fan  in  the  office  of  the  said  complainant  and  furnish 
electric  current  for  the  operation  of  said  fan  for  and  in  con- 
sideration of  the  monthly  charge  of  $1.50  during  the  time  said 
fan  was  in  operation;  and  that  pursuant  to  said  verbal  agree- 
ment the  said  Mansfield  Street  Railway  &  Power  Company  did 
install  said  fan  and  furnish  electric  current  to  operate  same  at 
said  rate  agreed  upon  for  and  during  all  the  time  said  fan  was 
operated  from  the  said  year  1908  to  1919;  that  the  defendant 
company,  successor  to  the  property  and  franchises  of  the  Mans- 
field Street  Railway  &  Power  Company,  did,  during  the  month 
of  May,  1919,  refuse  to  furnish  electric  current  to  the  complain- 
ant according  to  the  terms  of  his  oral  contract  entered  into  with 
the  defendant's  predecessor  as  heretofore  set  forth,  namely, 
$1.50  per  month  on  a  flat  rate;  and  praying  for  an  order  of  this 
Commission  directing  the  defendant  to  furnish  current  for  the 
operation  of  said  electric  fan'in  his  said  office  at  the  said  flat 
rate  provided  for  in  his  alleged  contract,  the  basis  of  his  action 
in  this  cause. 

To  the  complaint  of  the  complainant,  the  defendant,  the  Rich- 
land Public  Service  Company,  filed  its  motion  asking  the  Com- 
mission to  dismiss  the  complaint  setting  forth  four  grounds  in 
support  of  same,  viz. : 

1.  That  same  is  made  without  any  right  or  authority. 

2.  That  the  Public  Utilities  Commission  is  without  author- 
ity in  law  to  grant  the  relief  asked  for. 

3.  That  the  facts  stated  in  the  complaint  did  not  show  any 
binding  arrangement,  understanding  or  contract  enforcible 
against  the  Richland  Public  Service  Company,  nor  that  the 
complainant  was  entitled  to  the  service  as  demanded  by  him. 

4.  The  Richland  Public  Service  Company,  in  accordance 
with  law,  filed  a  schedule  of  rates  for  electric  service  with  the 
Public  Utilities  Commission  of  Ohio,  which  rates  were  approved 
by  the  Public  Utilities  Commission  of  Ohio,  and  became  effec- 
tive December  1,  1918,  and  which  rates  are  now  in  full  force 
and  effect,  and  to  provide  the  service  demanded  by  the  com- 
plainant would  be  in  violation  of  the  schedule  so  filed  and  ap- 
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proved,  and  would  constitute  a  discrimination  in  favor  of  the 
complainant  and  therefore  prohibited  by  law. 

The  state  in  exercising  its  police  powers  by  the  passage  of  the 
laws  governing  this  Commission  and  particularly  by  §  614-15 
of  the  General  Code,  made  it  the  mandatory  duty  of  all  utili- 
ties to  file  schedules  showing  all  rates,  joint  rates,  rentals,  tolls, 
classifications  and  charges  for  service  of  each  and  every  kind  by 
it  rendered  or  furnished,  and  private  contracts,  especially  ver- 
bal contracts  relating  to  the  exercise  of  said  power  by  the  state, 
cannot  supersede  said  power  if  properly  exercised. 

The  defendant  properly  filed  its  schedule  with  this  Commis- 
sion as  provided  by  law,  and  this  Commission  is  without  the 
power  to  compel  it  to  furnish  complainant  electric  current  as 
prayed  for  by  him,  as  that  would  be  ordering  the  defendant  to 
commit  a  discrimination,  which  the  law  itself  forbids. 

Judgment  will  enter  accordingly  and  complaint  be 


COLORADO  supreme:  court, 

CITY  AND  COUNTY  OF  DENVEB 

v. 

MOUNTAIN  STATES  TELEPHONE  &  TELEGEAPH  COM- 

PANY  et  aL 

[No.  9443.] 

(  —Colo.  — ,  184  Pac.  604.V 

Rates  —  Jurisdiction  —  Commission  —  Home  rule  cities. 

The  Colorado  Public  Utilities  Act  of  1913,  giving  the  Commission 
jurisdiction  over  public  utility  rates,  is  not  applicable  to  the  rates 
of  a  telephone  company  for  local  service  within  the  city  and  county  of 
Denver,  jurisdiction  over  such  rates,  by  virtue  of  art.  20  of  the  Colo- 
rado Constitution,  as  amended  in  1912,  being  vested  in  the  local 
authorities. 

(Gabbigues,  Oh.  J.,  and  Scott  and  Bailey,  J  J.,  dissent.); 

[July  7,  1919.    On  Rehearing  October  6,  1919.] 

En  Banc.  Writ  of  review  to  the  Public  Utilities  Commission 
by  the  city  and  county  of  Denver,  objecting  to  the  jurisdiction 
of  the  Commission  in  proceedings  to  fix  the  rates  of  the  Moun- 
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tain  States  Telephone  &  Telegraph  Company;  Commission  or- 
der fixing  rates  reversed. 

Appearances:  James  A.  Marsh,  Thomas  H.  Gibson,  and 
Norton  Montgomery,  all  of  Denver,  for  city  and  county  of  Den- 
ver; Leroy  J.  Williams,  of  Central  City,  and  Grant  E.  Haider- 
man  and  A.  P.  Anderson,  both  of  Denver,  for  Public  Utilities 
Commission;  Milton  Smith,  Charles  R.  Brock,  and  W.  H.  Fer- 
guson, all  of  Denver  (Elmer  Brock  and  Floyd  F.  Walpole,  both 
of  Denver,  of  counsel),  for  Mountain  States  Telephone  &  Tele- 
graph Company;  John  A.  Bush,  E.  W.  Hurlbut,  and  Albert  L. 
Vogl,  all  of  Denver,  Charles  M.  Rose,  of  Pueblo,  M.  H.  Ayles- 
worth,  of  Salt  Lake  City,  Utah,  Gerald  Hughes  and  Clayton  C. 
Dorsey,  both  of  Denver,  Push  L.  Holland,  of  Colorado  Springs, 
and  Lee  &  Shaw,  of  Ft  Collins,  amici  curise. 

White,  J.  The  sole  question  involved  herein  is  whether  the 
Public  Utilities  Commission  has  jurisdiction  to  regulate  the 
rates  to  be  charged  by  the  Mountain  States  Telephone  &  Tele- 
graph Company  in  its  local  service  within  the  city  and  county 
of  Denver.  The  case  does  not  involve  the  constitutionality  of 
the  Public  Utilities  Act  (Laws  1913,  p.  464),  but  only  whether 
the  act  is  applicable  within  the  aforesaid  municipality.  The 
city  and  county  of  Denver  came  into  existence  by  virtue  of  arti- 
cle 20  of  the  Colorado  Constitution,  and  that  article,  as  amended 
at  the  general  election  of  1912,  measures  its  powers.  (See  Laws 
1913,  p.  669.) 

Prior  to  the  aforesaid  amendment,  we  held  that  the  stinted 
grant  of  power  in  §  1  of  article  20  was  not  the  only  power  in- 
vested in  the  municipality,  as  the  purpose  of  the  article  was  to 
enlarge  the  powers  beyond  those  usually  granted  by  the  legisla- 
ture, and  to  bestow  upon  the  people  of  the  municipality  "every 
power  possessed  by  the  legislature  in  the  making  of  a  charter 
for  Denver."  Denver  v.  Hallett,  34  Colo.  393,  399,  83  Pac. 
1066,  1608.  And  subsequently,  in  Londoner  v.  Denver,  52 
Colo.  15,  22,  23,  119  Pac.  166,  158,  159,  referring  to  the  Den- 
ver-Hallett  case,  we  further  declared: 

"By  that  decision  we  determined  that  the  powers  enumerated 
in  §  1  of  article  20  of  the  Constitution  do  not  constitute  a  limi- 
tation of  the  powers  conferred  on  the  municipality ;  and,  more- 
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aver,  the  article  conferred  upon  such  people  (of  the  city  and 
county  of  Denver)  'every  power  possessed  by  the  legislature  in 
the  making  of  a  charter  for  Denver.' " 

In  fact  those  decisions  and  other  declarations  of  this  court  of 
like  character  made  it  clear  that  the  power  invested  in  the  city 
and  county  of  Denver  by  article  20,  prior  to  its  amendment, 
could  be  determined  by  ascertaining  whether  the  legislature,  in 
the  absence  of  article  20,  could  have  conferred  upon  the  munici- 
pality the  power  in  question.  People  v.  Cassiday,  50  Colo.  503, 
117  Pac.  357;  Speer  v.  People,  52  Colo.  325,  122  Pac.  768; 
People  v.  Prevost,  55  Colo.  199,  134  Pac.  129 ;  People  ex  rel.  v. 
Perkins,  56  Colo.  17,  137  Pac.  65,  Ann.  Cas.  1914D,  1154. 

Under  the  rule  of  constitutional  interpretation  those  deduc- 
tions were  inevitable.  "Narrow  and  technical  reasoning  is  mis- 
placed when  it  is  brought  to  bear  upon  an  instrument  framed  by 
the  people  themselves,  for  themselves,  and  designed  as  a  chart 
upon  which  every  man,  learned  and  unlearned,  may  be  able  to 
trace  the  leading  principles  of  government  A  constitution  is  to 
be  construed  as  a  frame  of  government  or  fundamental  law," 
and  not  as  a  mere  statute.  Cooley  on  Const  Limitations  (7th 
Ed.)  p.  93. 

This  judicial  rule,  which  we  applied  in  the  interpretation  of 
article  20,  was  in  no  sense  abrogated  by  the  amendment  thereto, 
but  rather  enlarged  and  confirmed  thereby.  The  amendment 
confirms  in  the  people  of  the  municipality  the  power  set  out  in 
§§  1,  4,  and  5  of  the  article,  and  invests  them  with  "all  other 
powers  necessary,  requisite,  or  proper  for  the  government  and 
administration  of  its  local  and  municipal  matters,"  including  the 
power  "to  amend,  add  to  or  replace  the  charter  of  said  city  or 
town,  which  shall  be  its  organic  law  and  extend  to  all  its  local 
and  municipal  matters."    It  then  declares  that — 

"Such  charter  and  the  ordinances  made  pursuant  thereto  in 
such  matters  shall  supersede  within  the  territorial  limits  and 
other  jurisdiction  of  said  city  or  town  any  law  of  the  state  in 
conflict  therewith." 

It  then. provides: 

"The  statutes  of  the  state  of  Colorado,  so  far  as  applicable, 
shall  continue  to  apply  to  such  cities  and  towns,  except  in  so 

P.U.R.1920A. 


DENVER  y.  MOUNTAIN  STATES  TELEPH.  &  TELEG.  00.       241 

far  as  superseded  by  the  charters  of  such  cities  and  towns  or  by 
ordinance  passed  pursuant  to  such  charters." 

And  further  declares  that — 

"All  provisions  of  the  charters  of  the  city  and  county  of  Den- 
ver, .  .  .  which  provisions  are  not  in  conflict  with  this 
article,  and  all  elections  and  electoral  votes  heretofore  had  un- 
der  and  pursuant  thereto,  are  hereby  ratified,  affirmed,  and  vali- 
dated  as  of  their  date/' 

At  and  prior  to  the  time  of  the  adoption  of  this  amendment, 
the  charter  of  the  city  and  county  of  Denver  contained  the  fol- 
lowing: 

"Sec.  280.  All  power  to  regulate  the  charges  for  service  by 
public  utility  corporations  is  hereby  reserved  to  the  people,  to  be 
exercised  by  them  in  the  manner  herein  provided  for  initiating 
an  ordinance." 

Prior  to  the  adoption  of  article  20,  all  ordinary  legislative 
power  of  the  people  was  vested  in  the  general  assembly.  The 
general  assembly,  however,  was  only  a  creature  of  the  Constitu- 
tion, and  therefore  an  agent  of  all  the  people.  By  that  article 
the  sovereign  created  another  agency,  to  wit,  the  city  and  county 
of  Denver,  and  vested  in  it  some  of  the  power  previously  re- 
siding in  the  first  agency.  It  invested  the  second  agency  with 
the  exclusive  power  "in  the  making,  altering,  revising  or  amend- 
ing" charters  for  the  city  aiid  county  of  Denver,  and  by  the  con- 
stitutional amendment  in  1912  invested  it  with  "all  other  power 
necessary,  requisite  or  proper  for  the  government  and  adminis- 
tration of  its  local  and  municipal  matters."  These  two  agencies 
are  creatures  of  the  same  sovereign  people,  and  the  source  of 
their  authority  is  the  same.  Neither  agency  has  either  supreme 
or  inherent  power,  for  that  power  resides  only  in  all  the  people, 
upon  whose  will  all  government  is  founded.  Bill  of  Rights,  §§1, 
2,  art.  2.  Each  agency  may  exercise  the  power  which  the  sov- 
ereign has  invested  in  it,  but  only  to  the  extent  and  in  the  man- 
ner and  form  prescribed.  We  must  not  be  confused  by  the  use 
of  the  word  "state"  when  the  mere  machinery  of  government  is 
meant. 

The  sovereign  in  Colorado — the  people  thereof — has  surren- 
dered nothing,  bartered  nothing  away,  or  in  any  sense  abdicated. 
The  powers  with  which  municipal  corporations  are  endowed, 
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whether  created  directly  by  the  sovereign  through  constitutional 
grant  or  by  the  general  assembly  through  legislative  enactment, 
are  divided  into  two  main  classes,  so  that  municipal  corporations 
act  in  two  distinct  capacities.  One  is  governmental,  legislative, 
or  public;  the  other  is  proprietary,  commercial,  and,  in  this 
sense,  quasi  private.  Pond  on  Public  Utilities,  §  2.  This  is 
equally  true,  however,  of  the  General  Assembly.  The  granting 
of  the  right  by  the  city  to  a  public  service  corporation  to  use 
the  streets  of  the  municipality,  or  the  granting  by  the  general 
assembly  to  such  a  corporation  the  right  to  use  the  highways  of 
the  state,  is  the  exertion  of  the  proprietary  power  of  the  sov- 
ereign. The  regulation,  however,  of  the  business  of  such  public 
service  corporation,  whether  performed  by  the  legislature  or  the 
municipality,  is  an  exertion  of  the  governmental  power  of  the 
sovereign.  Indeed,  the  governmental  regulation  of  a  business, 
whatever  its  character,  is  always  the  exertion  of  the  police  pow- 
er, and  therefore  lawmaking.  In  the  exercise  of  this  power  no 
agent  can  exhaust  it  and  no  vested  right  may  be  acquired  there- 
in. Such  governmental  power  is  inherent  in  the  sovereign  and 
may  be  exerted,  withdrawn,  and  re-exerted  according  to  the 
judgment,  whim,  or  caprice  of  the  sovereign.  The  ever-existing, 
inherent,  and  inalienable  power  resides  in  the  sovereign,  to  wit, 
the  whole  people  of  Colorado,  to  regulate  the  business  of  every 
public  utility  operating  within  the  limitations  of  the  state  and 
to  make  and  to  remake,  as  changed  conditions  may  require,  a 
maximum  schedule  of  rates  to  be  charged  for  the  service  ren- 
dered by  such  utility.  It  does  not  follow,  however,  that  this 
function  can  only  be  discharged  through  an  agency  created  by 
the  legislature.  It  may  be  performed  through  other  agencies 
which  the  sovereign  has  also  created,  and  invested  with  power  in 
the  premises.  The  police  power  "is  not  above  the  Constitution, 
but  is  bounded  by  its  provisions."  People  v.  Oillson,  109  N.  Y. 
389,  400,  17  BT.'e.  343,  346  (4  Am.  St.  Eep.  465).  It  may 
be  exercised  by  any  agency  which  the  Constitution  creates  for 
that  purpose. 

Moreover,  the  regulation  of  rates  to  be  charged  by  public  utili- 
ties has  long  been  recognized  as  a  proper  municipal  function, 
McQuillin  on  Munic.  Corp.  §  34;  Dillon  on  Mimic.  Corp.  (Sill 
Ed.)  §  1325;  Wyman  on  Public  Service  Corp.  §  1410. 
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Li  the  case  of  Home  Teleph.  Co.  v.  Los  Angeles,  155  Fed. 
654,  affirmed,  211  U.  S.  265,  271,  29  Sup.  Ct.  50,  51,  53  L.  ed. 
176,  it  is  said: 

"The  power  to  fix,  subject  to  constitutional  limits,  the  charges 
of  such  a  business  as  the  furnishing  to  the  public  of  telephone 
service,  is  among  the  powers  of  government,  is  legislative  in  its 
character,  continuing  in  its  nature,  and  capable  of  being  vested 
in  a  municipal  corporation." 

These  authorities  demonstrate  conclusively  that,  prior  to  the 
adoption  of  article  20,  the  general  assembly  of  the  state  of  Colo- 
rado could  have  invested  the  city  and  county  of  Denver  with  the 
governmental  power  to  regulate  the  rates  to  be  charged  by  pub- 
lic utilities  for  local  service  within  its  territorial  limits.  It, 
therefore,  has  such  power  under  the  repeated  decisions  of  this 
court  hereinbefore  cited. 

But  apart  from  this,  article  20  invests  the  city  and  county  of 
Denver  with  exclusive  power  to  make,  alter,  revise,  or  amend 
its  charter,  and  the  amendment  invests  it  "with  all  other  power 
necessary,  requisite  or  proper,  for  the  government  and  adminis- 
tration of  its  local  and  municipal  matters."  Could  language  be 
stronger  ?  Clearly  this  is  an  express  grant  of  full  and  complete 
power  of  local  self-government  It  necessarily  includes  the 
power,  whether  of  eminent  domain,  taxation,  or  police,  necessary 
to  modern,  progressive,  and  efficient  local  self-government.  In- 
deed, the  growth  of  cities  has  been  the  productive  force  broaden- 
ing and  extending  the  police  power.  It  is  indispensable  to  self- 
government  in  all  our  municipalities.  In  fact,  it  is  the  very 
soul  and  spirit  thereof.  It  is  inconceivable  that  the  health,  edu- 
cation, and  welfare  of  a  great  city  could  be  properly  safeguard- 
ed, extended,  and  protected  without  telephones,  street  railroads, 
and  other  like  public  utilities.  Cities  have  produced  new  social, 
industrial,  commercial,  safety,  and  health  conditions,  and  the 
problems  of  government  resulting  from  them.  Clearly,  then, 
the  regulation  of  the  instrumentalities  essential  to  deal  with 
such  problems  is  peculiar  to  such  communities,  and,  therefore,  a 
local  or  municipal  matter.  Indeed,  those  residing  outside  the 
city  limits  are  only  incidentally,  if  at  all,  interested  in,  or  con- 
cerned with,  the  rate  a  public  service  corporation  receives  for 
its  service  within  such  municipality.     If  the  rate  therein  be 
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fixed  by  the  city,  it  must  be  a  reasonable  rate.  This  is  equally 
true  if  the  rate  be  imposed  by  a  central  body.  We  are  unable 
to  perceive  the  force  of  the  point,  that  respondents  seek  to  make, 
that  a  distinction  exists  between  utilities  which  operate  only 
within  a  charter  city  and  those  which  operate  within  and  with- 
out. The  only  distinction  apparent  is  that  the  former  only  per- 
forms one  duty — it  serves  a  local  community;  the  latter  serves 
the  same  community  and  renders  an  additional  service.  In  ei- 
ther event,  the  service  rendered  among  the  inhabitants  of  the  city 
is  a  local  matter.  This  is  clearly  pointed  out  by  the  Federal 
courts  in  Home  Teleph.  &  Teleg.  Co.  v.  City  of  Los  Angeles, 
supra,  in  the  following  language: 

"Nor  is  there  anything  contrary  to  these  views  in  •  .  . 
the  Constitution,  for  the  simple  reason  that  the  regulation  of 
the  charges  of  a  public  service  corporation  within  the  limits  of 
a  city  is  a  'municipal  affair.'  The  streets  of  a  city  are  public 
highways,  in  which  the  people  of  the  whole  state  are  interested, 
yet  the  opening  and  widening  of  streets  are  'municipal  affairs/ 
.  .  .  The  regulation  of  telephone  rates  in  a  city  would  seem 
to  be  more  clearly  a  matter  of  local  concern  than  the  control  of 
streets." 

Mauff  v.  People,  52  Colo.  562,  123  Pac.  101,  does  not  con- 
flict with  the  doctrine  just  quoted  from  the  California  case.  On 
the  contrary,  it  is  in  perfect  harmony  therewith.  In  the  Mauff 
case  we  held  that  elections  are  public  in  character,  of  govern- 
mental and  state-wide  importance  rather  than  of  local  interest, 
and,  therefore,  must  be  under  the  control  and  regulation  of  the 
Constitution  and  general  laws,  and  that  the  city  and  county  of 
Denver,  under  article  20,  prior  to  the  amendment  in  1912,  had 
no  authority  to  legislate  upon,  or  otherwise  control,  its  munici- 
pal elections.  Such  holding  was  inevitable  because  of  the  pro- 
visions of  §  11,  art.  7,  of  the  Constitution,  which  required  the 
general  assembly  to  pass  laws  to  secure  the  purity  of  elections, 
and  as  this  constitutional  duty  was  imposed  upon  the  general 
assembly,  and  not  upon  municipalities,  and  the  right  to  vote 
came  from  the  sovereign  and  can  only  be  fully  protected  and  en- 
forced by  the  same  authority,  elections  were  not  purely  local  or 
municipal  matters. 

The  contention  of  respondents  that  the  police  power  to  regu- 
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late  the  rates  to  be  charged  by  public  utilities  may  not  be  invest- 
ed in  a  municipality,  unless  the  intention  so  to  do  is  contained  in 
express  language,  is  untenable.  There  is  a  marked  distinction 
between  the  investment  or  delegation  of  such  power,  and  the 
delegation  or  investment  of  the  authority  to  surrender  by  con- 
tract such  power  of  government.  In  the  latter  specific  authority 
for  that  purpose  is  required.  The  authorities  cited  in  support 
of  the  contention  clearly  disclose  the  distinction,  which  is  fun- 
damental. The  police  power  is  lodged  in  the  people  of  the  state. 
It  is  one  of  the  highest  attributes  of  sovereignty.  The  exercise 
of  this  power  is  essential  to  the  good  order  and  general  welfare 
-of  organized  society.  It  is  continuing  in  its  nature,  and,  if  it 
can  be  bargained  away  at  all,  it  can  only  be  by  words  of  posi- 
tive grant,  or  something  which  is  in  law  equivalent.  The  invest- 
ment or  delegation  to  a  subordinate  agency  to  exercise  the  police 
power  differs  materially  from  the  investment  or  delegation  of 
authority  to  suspend  or  bargain  that  power  away.  The  case  of 
Denver  &  S.  P.  R.  Co.  v.  Englewood,  62  Colo.  229,  P.U.R. 
1916E,  134,  161  Pac.  151,  involved  an  attempted  exercise  of  the 
latter  power.  In  the  one  instance  the  power  remains  to  be  ex- 
orcised either  by  the  agency  in  whom  it  is  invested  or  recalled 
and  exercised  by  the  sovereign.  In  the  other  instance  the  power 
is  gone,  and  may  not  be  reclaimed  during  the  life  of  the  con- 
tract. The  police  power  to  control  public  utilities  need  not  be 
granted  or  invested  in  a  subordinate  agency  in  express  words. 
It  is  sufficient  if  it  necessarily  arises  from,  or  is  fairly  implied 
in,  or  is  incidental  to,  the  powers  expressly  granted,  or  is  essen- 
tial to  the  declared  objects  and  purposes  for  which  the  agency 
was  created.    Denver  v.  Hallett,  supra. 

However,  were  the  law  otherwise,  the  Constitution  has  ex- 
pressly authorized  the  people  of  the  municipality  to  regulate  the 
charges  for  service  by  public  utilities  operating  therein.  Prior 
to  the  adoption  in  1912  of  the  amendment  to  article  20  of  the 
Constitution,  the  city  and  county  of  Denver  had  attempted,  at 
least,  to  exercise  the  power  of  regulating  public  utilities.  Sec- 
tion 280,  supra,  of  its  charter,  had  been  enacted,  and  such  char- 
ter, with  that  section  therein,  was  on  file  in  the  office  of  the 
secretary  of  state.  The  constitutional  amendment  expressly  ap- 
proved, "ratified,  affirmed,  and  validated"  such  charter  and  each 
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and  every  provision  thereof  "not  in  conflict  with"  article  20.  It 
farther  declared  that  such  charter  and  the  ordinances  made  pur* 
snant  thereto  in  local  and  municipal  matters  shall  superseder 
within  the  territorial  limits  of  the  municipality,  any  law  of  the 
state  in  conflict  therewith.  This  provision  of  the  charter  was  in 
substantial  effect  written  into  the  Constitution.  It  was  adopted 
by  reference,  for  there  is  nothing  in  the  charter  provision  in 
question  which  is  in  any  wise  in  conflict,  with  the  article.  We 
cannot  assume  that  the  constitutional  ratification,  affirmance, 
and  validation  of  the  various  charter  provisions  had  reference 
only  to  the  municipal  election  at  which  they  were  adopted.  The 
language  of  the  Constitution  is  otherwise.  It  not  only  ratifies- 
such  elections,  but  expressly  designates  the  charter  provisions 
themselves  and  ratifies  and  validates  them*  Each  word  embodied 
in  the  Constitution  must  be  given  its  meaning,  and  courts  should 
not  construe  away  that  which  the  sovereign  has  embodied  in  its 
fundamental  law.  With  the  wisdom  of  the  measure  we  have  no 
concern.  That  question  belongs  solely  to  the  people  in  their  sov- 
ereign capacity. 

The  constitutional  article  in  question  is  different  from  the 
so-called  "home  rule"  provisions  in  the  Constitutions  of  other 
states.  Therefore  authorities  from  other  states  aid  but  little  in 
ascertaining  the  intent  and  purpose  of  the  article  in  question. 
It  has  no  counterpart  in  the  Constitutions  of  other  states.  In 
other  states  the  power  to  make  a  charter  for  'Tiome  rule"  cities  is 
subject  to  the  Constitution  and  laws  of  the  state.  With  us  the 
only  constitutional  provision  that  may  affect  the  charter  is  arti- 
cle 20,  and  legislative  acts  in  conflict  with  the  charter  provisions 
enacted  in  pursuance  of  article  20  have  no  force  and  effect  with- 
in the  municipality. 

We  are  clearly  of  the  opinion  that  the  Public  Utilities  Com- 
mission had  no  jurisdiction  in  the  premises,  and  its  order,  there- 
fore, is  reversed  and  held  for  naught. 

Judgment  reversed. 

Burke,  Denison,  and  Teller,  JJ.,  specially  concurring. 
Garrigues,  C.  J.,  and  Scott  and  Bailey,  JJ.,  dissenting. 

Teller,  J.  concurring.  For  the  respondent  it  is  argued  that 
the  rate-making  power  can  be  conferred  only  by  express  grant, 
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and  that  said  article  contains  no  such  grant;  that,  moreover, 
soeh  powers  as  are  therein  granted  relate  only  to  local  and  mu- 
nicipal matters;  and  that  the  regulation  of  rates  is  not  a  local 
matter. 

It  is  not  to  be  denied  that  cases  may  be  found  in  which  it  is 
held  that  the  grant  must  be  express;  but  those  cases  involve  the 
question  of  the  power  of  a  municipality  to  contract  away  some 
portion  of  the  police  power. 

Cases  from  three  states  are  cited  in  which  constitutional  grants 
are  under  consideration;  but,  inasmuch  as  the  constitutional 
provisions,  there  under  consideration,  are  quite  different  from 
article  20,  those  cases  are  not  in  point* 

It  is  also  true  that  there  are  in  some  cases  dicta  to  the  effect 
that  the  regulation  of  telephone  rates  is  not  a  local  matter,  but 
nowhere  have  we  been  given  a  valid  reason  for  that  opinion. 

If  the  constitutional  provision  under  consideration  vests  this 
power  in  the  petitioner,  it  is  not  material  whether  or  not  the  act 
of  1913  (Laws  1913,  p.  464),  which  created  the  Commission 
and  prescribed  its  duties,  is  in  conflict  with  said  article;  but,  if 
the  statute  recognizes  that  the  jurisdiction  of  the  Commission 
ia  limited  by  said  article,  it  makes  the  conclusion  we  have 
reached  the  more  satisfactory. 

Section  15  of  the  law,  after  requiring  the  filing  of  schedules 
with  the  Commission,  provides  that — 

"The  rates,  tolls,  rentals,  and  charges  shown  on  such  schedules 
when  filed  by  a  public  utility  as  to  which  the  Commission  ac- 
quires the  power  by  this  act  to  fix  any  rates,  tolls,  rentals,  or 
charges,  shall  not  within  any  portion  of  the  territory  as  to  which 
the  Commission  acquires  as  to  such  public  utility  such  power, 
exceed  the  rates,  tolls,  rentals,  or  charges  in  effect  on  the  tenth 
day  of  October,  nineteen  hundred  and  twelve." 

This  clearly  indicates  that  there  was  "territory"  within  the 
state  in  which  the  Commission  would  have  no  jurisdiction.  And 
the  only  territory  to  which  this  language  can  conceivably  apply 
is  that  of  the  home  rule  cities. 

It  has  been  suggested  that  the  limitation  was  to  prevent  in- 
terference with  interstate  commerce,  but  the  control  of  that  is 
not  confined  to  any  particular  portion  of  the  state. 

The  exception  refers  to  "territory,"  and  not  to  jurisdiction 
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or  power.  That  it  was  not  necessary  to  exclude  interstate  com- 
merce from  this  provision  is  conclusively  shown  by  the  fact  that 
§  68  of  the  act  provides  that  no  part  of  the  act,  "except  when 
specifically  so  stated,"  shall  apply  to  foreign  or  interstate  com- 
merce. In  other  words,  exclusion  of  interstate  commerce  is  the 
rule,  and  inclusion  only  by  special  mention. 

That  the  legislature  may  delegate  to  a  city  the  power  to  regu- 
late telephone  rates  is  distinctly  held  in  Home  Telephone  Co.  v. 
Los  Angeles,  211  U.  S.  265,  29  Sup.  Ct  50,  53  L.  ed.  176. 

That  being  so,  it  is  not  to  be  doubted  that  such  power  may  be 
-conferred  by  the  act  of  the  people  through  the  fundamental  law. 

I  am  of  the  opinion  that  article  20,  as  originally  adopted,  gave 
to  the  petitioner  the  right  now  in  question,  as  a  local  matter. 

In  support  of  the  contrary  position,  it  is  said  that  local  tele- 
phone communication  is  carried  on  over  the  same  lines  as  are 
used  in  state-wide  business;  that  the  separation  of  the  property 
for  taxation  is  exceedingly  difficult;  and  that  the  local  rates 
affect  the  ability  of  the  company  to  carry  on  its  business  out- 
side of  the  city.  Conceding  all  of  this,  it  does  not  make  a  case 
against  the  right  of  local  regulation. 

In  Simpson  v.  Shepard,  230  U.  S.  352,  33  Sup.  Ct.  729,  57 
L.  ed.  1511,  48  L.RA.(N.S.)  1151,  Ann.  Cas.  1916A,  18,  the 
court  had  under  consideration  the  right  of  the  Minnesota  Rail- 
road Commission  to  prescribe  rates  on  business  wholly  within 
the  state,  but  carried  on  over  lines  engaged  in  interstate  com- 
merce. It  was  there  contended,  among  other  things,  that  the 
local  or  intrastate  rates  were  a  burden  on  interstate  commerce; 
that  the  parts  of  the  carriers'  business  were  so  intermingled  that 
they  could  not  be  separately  regarded,  etc.  The  court,  however, 
upheld  the  right  of  the  state  to  regulate  rates  on  intrastate  busi- 
ness. 

If  the  regulation  of  rates  on  intrastate  commerce,  carried  on 
over  interstate  railroads,  is  a  local,  as  distinguished  from  a  na- 
tional, matter,  it  is  difficult  to  see  why  telephone  rates  in  Denver 
are  not  a  local  matter,  though  the  same  lines  are  used  for  both 
local  and  general  purposes. 

If  it  were  necessary,  therefore,  the  right  claimed  for  the  city 
might  find  a  basis  in  article  20,  as  it  was  before  amendment. 

JP.U.R.1920A. 


DENVER  v.  MOUNTAIN  STATES  TELEPH.  ft  TELEG.  00.       24» 

But,  as  I  shall  hereafter  show,  it  is  not  necessary  thus  to  base 
it. 

Although  this  court  had,  in  Denver  v.  Hallett,  34  Colo.  393, 
S3  Pac.  1066,  held  that  the  grant  of  powers  under  said  article 
was  not  limited  to  those  therein  enumerated,  but  was  intended 
uto  bestow  upon  the  people  of  Denver  every  power  possessed  by 
the  legislature  in  the  making  of  a  charter  for  Denver,,,  it  seems 
to  have  been  thought  necessary  by  the  people  to  make  the  fact 
certain,  and  so.  they  included  in  the  amendment  the  following 
provision : 

"It  is  the  intention  of  this  article  to  grant  and  confirm  to  the 
people  of  all  municipalities  coming  within  its  provisions  the 
full  right  of  self-government  in  both  local  and  municipal  mat- 
ters and  the  enumeration  herein  of  certain  powers  shall  not  be 
construed  to  deny  to  such  cities  and  towns,  and  to  the  people 
thereof,  any  right  or  power  essential  or  proper  to  the  full  exer- 
cise of  such  right." 

It  not  being  denied  that  the  legislature,  before  article  20  was 
adopted,  could  have  granted  to  the  city  the  power  now  in  ques- 
tion, it  follows  from  the  quotation  from  the  last  case  cited  that 
article  20  granted  that  power. 

In  that  case  the  right  of  the  city  to  build  an  auditorium  was 
beld  to  exist  because  the  court  found,  on  a  review  of  the  authori- 
ties, that  the  legislature  might  have  authorized  it — a  direct  ap- 
plication of  the  argument  above  made. 

This  cause  may  be  determined  by  reference  to  article  20,  as 
amended  in  1912;  and  by  giving  to  the  language  therein  used  its 
plain  meaning.  %  No  construction  is  required  or  permissible,  for 
"it  is  not  allowable  to  interpret  what  has  no  need  of  interpreta- 
tion." 

In  Mauff  v.  People,  52  Colo.  562,  123  Pac.  101,  it  was  held 
that  the  people  of  Denver  in  the  conduct  of  a  municipal  election 
were  subject  to  the  general  laws  concerning  elections ;  and  it  is 
common  knowledge  that  the  decision  in  that  case  was  the  mov- 
ing cause  of  the  framing  and  initiating  of  the  amendment  of 
1912.  That  amendment,  in  terms,  gave  to  the  city  the  very 
power,  which  this  court  had  denied  to  it,  on  the  ground  that  it 
was  not  local— an  assertion  by  the  people  of  the  right  to  confer 
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upon  a  municipality  a  right  which  in  common  parlance  is  not 
local. 

In  People  v.  Prevost,  55  Colo.  199,  134  Pac.  129,  it  ip  said 
that,  if  the  powers  in  the  home  rule  amendment  were  not  local 
before  the  amendment  they  are  so  now. 

It  is  to  be  observed,  too,  that  in  the  provision  above  quoted  it 
is  the  announced  intention  to  grant  the  "right  of  self-govern- 
ment in  both  local  and  municipal  matters,"  showing  that  there 
might  be  local  rights  granted  which  were  not  municipal. 

After  enumerating  certain  powers  granted,  and  following 
that  with  the  provision  above  quoted,  that  the  enumeration  of 
powers  should  not  be  held  to  include  all  powers  granted,  a  fur- 
ther provision  was  added,  apparently,  to  prevent  a  denial  of  the 
right  to  exercise  such  powers  as  the  home  rule  cities  were  by 
their  charters  exercising.     The  provision  reads  as  follows: 

"All  provisions  of  the  charters  of  the  city  and  county  of  Den- 
ver and  the  cities  of  Pueblo,  Colorado  Springs  and  Grand  Junc- 
tion, as  heretofore  certified  to  and  filed  with  the  secretary  of 
state,  and  of  the  charter  of  any  other  city  heretofore  approved 
by  a  majority  of  those  voting  thereon  and  certified  to  and  filed 
with  the  secretary  of  state,  which  provisions  are  not  in  con- 
flict with  this  article,  and  all  elections  and  electoral  votes  here- 
tofore had  under  and  pursuant  thereto,  are  hereby  ratified, 
affirmed  and  validated  as  of  their  date." 

The  charter  of  the  city  and  county  of  Denver  was  on  file  in 
the  office  of  the  secretary  of  state  when  the  amendment  was 
adopted,  and  it  included  the  following  provision: 

"All  power  to  regulate  the  charges  for  service  by  public  util- 
ity corporations  is  hereby  reserved  to  the  people,  to  be  exer- 
cised by  them  in  the  manner  herein  provided  for  initiating  an 
ordinance." 

The  .claim  of  the  city  is  that,  the  right  to  regulate  rates  be- 
ing thus  asserted  in  its  charter,  the  right  is  effectually  affirmed 
by  the  above  quoted  provision  of  the  amendment  of  1912. 

This  claim  is  met  in  the  briefs  for  respondent  by  the  asser- 
tion that  anything  in  the  charter  not  expressly  authorized  by 
article  20,  before  it  was  amended,  would  be  in  conflict  with  said 
article,  and  hence  not  ratified. 

If  that  be  true — that  is,  if  nothing  could  be  made  valid  by 
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the  amenchnent  which  was  not  expressly  authorized  by  the  orig- 
inal article — why  say  anything  about  validation  and  ratifica- 
tion! The  things  that  were  expressly  authorized  required  no 
ratification,  and  the  use  of  that  word  was  without  reason.  Rati- 
fication implies  that  some  act  has  been  done  without  authority 
in  the  agent,  which  the  principal  is  willing  to  adopt  as  his  own. 
Likewise  "validate"  involves  the  idea  of  making  valid  that 
which  is  for  some  reason  not  valid.  Such  provisions  of  the 
charters  as  were  expressly  authorized  by  article  20  were  valid, 
and  could  not  be  "validated." 

That  there  was  no  intent  to  limit  the  validation  to  acta 
authorized,  either  expressly  or  by  implication,  by  the  original 
article,  is  further  shown  by  the  fact  that  the  sentence  following 
that  above  discussed  provides  for  the  ratification  of  all  elections 
theretofore  had  pursuant  to  said  charter  provisions.  By  the 
provision  above  quoted,  anything  in  the  filed  charters,  not  in 
conflict  with  this  article  is  ratified.  The  reference  can  only  be 
to  the  article  of  which  the  amendment  of  1912  forms  a  part. 
How  can  the  words  "this  article,"  in  the  amendment  itself,  re- 
fer to  the  original  article  20?  The  only  article  in  force  when 
a  question  of  conflict  might  arise  under  this  provision  was  arti- 
cle 20,  as  amended.  No  one  has  pointed  out  anything  in  arti- 
cle 20  with  which  this  charter  provision  is  in  conflict. 

The  simple,  narrow  question  is:  What  powers  have  been 
granted  by  article  20,  as  it  now  is  ?  Until  some  conflict  between 
the  charter  provision  above  mentioned  and  article  20 — the  only 
article  20  there  is  at  this  time — be  pointed  out,  there  is  no  pos- 
sible escape  from  the  conclusion  that  the  people  intended  to  and 
did  ratify  and  validate  said  provision,  and  that  in  consequence 
thereof  the  city  has  the  right  to  regulate  telephone  rates. 

Denison,  J.  specially  concurring:  I  concur  in  the  conclu- 
sion of  the  majority  of  the  court,  as  announced  in  the  former 
opinion  handed  down  in  this  case,  for  the  following  reasons: 

Under  the  twentieth  amendment,  Denver  could  assume,  by 
charter,  any  power  which,  before  the  amendment,  the  legisla- 
ture could  grant  Denver  v.  Hallett,  34  Colo.  395,  397  et  seq., 
88  Pac.  1066. 

The  legislature  could  grant  the  power  to  regulate  telephone 
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rates.    Home  Teleph.  Co.  v.  Los  Angeles,  211  U.  S.'  271,  279, 
29  Sup.  Ct.  50,  53  L.  ed.  176. 

Therefore  Denver  could  assume,  by  charter,  the  power  to  reg- 
ulate telephone  rates. 

By  her  charter  of  1904,  §  280,  she  did  assume  that  power: 

"All  power  to  regulate  the  charges  for  service  by  public  util* 
ity  corporations  is  hereby  reserved  to  the  people,  to  be  exer- 
cised by  them  in  the  manner  herein  provided  for  initiating  an 
ordinance." 

Therefore  she  has  it. 

Furthermore,  in  1912,  by  the  home  rule  amendment,  the  peo* 
pie  expressly  ratified  Denver's  charter,  including  the  section 
above  quoted. 

It  has  been  held  by  this  court  that  the  legislature  can  grant, 
find  therefore  the  city  can  assume,  any  power  in  matters  of  local 
concern,  and  that  the  legislature  can  grant,  and  therefore  the 
city  can  assume,  no  power,  except  in  matters  of  local  concern. 
It  follows  from  these  holdings  that  what  is  of  local  concern  and 
what  the  legislature  can  grant  are  one  and  the  same. 

It  seems  to  the  writer  that  regulation  of  rates  within  the  city 
is  manifestly  of  local  concern.  However,  the  reason  for  the  re- 
striction of  the  city's  powers  to  matters  of  local  concern  is  that 
otherwise  a  state  within  a  state  would  be  created,  and  thus  the 
Constitution  of  the  United  States  would  be  violated.  Some  of 
the  arguments  against  the  decision  are  upon  the  ground  that 
the  regulation  of  rates  within  the  city  is  not  of  local  concern 
and  the  right  to  regulate  them  could  not  be  granted  by  the  legis- 
lature. The  whole  force  of  this  argument  lies  in  the  conclusion 
that  the  Constitution  of  the  United  States  would  be  violated* 
Were  it  not  for  that  Constitution,  the  people  of  this  state,  by 
constitutional  amendment,  might  grant  to  the  city  or  any  part 
of  the  state  full  sovereignty  or  independence  or  anything  short 
of  it.  The  question,  therefore,  is  one  under  the  Constitution  of 
the  United  States,  and  it  is  our  duty  to  follow  the  decisions  of 
the  Supreme  Court  of  the  United  States  upon  it;  but  that  court 
has  determined  in  the  Home  Telephone  case  that  the  power  to 
regulate  rates  can  be  granted  to  the  city,  and  that  necessarily 
determines  that  such  power  is  of  local  concern  and  that  such 
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grant  does  not  violate  the  Constitution  of  the  United  States. 
It  is  then  our  duty  to  hold  likewise. 

It  has  been  argued  that  the  home  rule  amendment  ratified 
only  what  was  "not  in  conflict  with  this  article,"  and  that  the 
said  provision  of  the  charter  was  so  in  conflict  because  the  arti- 
cle made  no  specific  provision  that  that  particular  power  might 
be  assumed ;  that  is  to  say,  the  charter  is  in  conflict  with  some- 
thing the  articles  does  not  contain.  With  what  part  does  it 
conflict?    I  cannot  assent  to  such  reasoning. 

It  is  a  part  of  the  history  of  the  state  that  the  people  were 
disappointed,  not  to  say  more,  at  the  restrictions  put  upon  the 
powers  of  cities  by  this  court's  interpretations  of  article  20,  and 
that  the  home  rule  amendment  was  the  expression  of  that  feel- 
ing. Upon  points  where  this  court  has  given  the  article  a 
restricted  interpretation,  the  home  rule  amendment  reverses 
that  interpretation.  That  they  did  not  include  regulation  of 
rates  must  be  because  this  court  had  not  yet  restricted  the  mean- 
ing of  the  article  on  that  point.  But  they  expressed,  in  general 
terms  as  broad  as  language  permits,  all  powers  which  could  be 
constitutionally  granted  under  the  previous  decisions  of  this 
court. 

I  cannot  agree  with  the  proposition  that  the  power  to  reg- 
ulate rates  is  not  expressly  granted  by  such  language.  An  ex- 
press grant  of  all  power  is  an  express  grant  of  every  power, 
and  the  ratification  of  Charter,  §  280,  is  an  express  grant;  a 
discussion,  therefore,  of  the  question  whether  the  power  to  reg- 
ulate rates  can  be  inferred  or  impliedly  granted  has  no  applica- 
tion to  the  question  in  hand. 

I  am  authorized  to  state  that  Mr.  Justice  Allen  concurs  in 
this  opinion. 

Burke,  J.,  concurring  specially:  I  concur  in  the  conclu- 
sion reached  in  the  majority  opinion.  It  is  conceded  in  respond- 
ent's briefs  that  article  20  of  our  Constitution,  including 
amended  §  6,  has  conferred  upon  the  city  and  county  of  Denver 
all  powers  which  the  legislature  could  have  conferred,  i.  e.,  pow- 
er to  legislate  upon  all  subjects  local  and  municipal;  and,  if  the 
power  to  fix  telephone  rates  by  compulsion  be  one  of  local  and 
municipal  concern,  it  has  been  granted  to  the  municipality* 
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The  sole  contention  is  that  this  is  not  a  local  or  municipal  mat- 
ter. 

The  latest  definite  declaration  of  the  law  on  this  subject  by 
the  highest  authority  in  the  country,  and  which  still  stands 
unreversed  and  unmodified,  is  Home  Teleph.  &  Teleg.  Co.  v^ 
City  of  Los  Angeles,  decided  by  the  Supreme  Court  of  the 
United  States  November  30,  1908,  211  U.  S.  265,  271,  29  Sup. 
Ct.  50,  51  (53  L.  ed.  176),  Among  other  things  it  is  there 
said: 

"The  power  to  fix,  subject  to  constitutional  limits,  the  charges 
of  such  a  business  as  the  furnishing  to  the  public  of  telephone 
service,  is  among  the  powers  of  government,  is  legislative  in  its 
character,  continuing  in  its  nature,  and  capable  of  being  vested 
in  a  municipal  corporation." 

If  it  is  "capable  of  being  vested  in  a  municipal  corporation," 
it  is  only  so  because  it  deals  with  a  matter  of  purely  local  and 
municipal  concern. 

Quoting  further  (211  U.  S.  273,  29  Sup.  Ct.  52,  53  L.  ed. 
176): 

"It  has  been  settled  by  this  court  that  the  state  may  authorize 
one  of  its  municipal  corporations  to  establish,  by  an  inviolable 
contract,  the  rates  to  be  charged  by  a  public  service  corporation 
(or  natural  person)  for  a  definite  term,  not  grossly  unreason- 
able in  point  of  time,  and  that  the  effect  of  such  a  contract  is 
to  suspend,  during  the  life  of  the  contract,  the  governmental 
power  of  fixing  and  regulating  the  rates." 

This  authority  holds  that  this  power  to  contract  for  a  def- 
inite rate  for  a  specified  time  is  a  greater  power  than  the  power 
to  fix  rates  by  compulsion.  The  reason  is  apparent.  A  rate 
fixed  by  ordinance  or  statute  is  not  fixed  for  a  definite  time 
because  it  may  be  changed  or  altered  at  any  time  by  repeal  or 
amendment  of  the  legislation.  The  same  is  true  even  of  a  con- 
stitutional provision.  But  a  rate  fixed  by  contract  is  definite 
and  certain  as  to  time  and  may  extend  far  beyond  any  such 
temporary  limits.  The  right  to  confer  the  greater  power  neces- 
sarily implies  the  right  to  confer  the  lesser. 

As  to  the  further  declaration  therein  that — "But  for  the  very 
reason  that  such  a  contract  [fixing  rates  for  a  definite  term] 
has  the  effect  of  extinguishing  pro  tanto  an  undoubted  power  tiff 
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government,  both  its  existence  and  the  authority  to  make  it  must 
elearly  and  unmistakably  appear,  and  all  doubts  must  be  resolved 
in  favor  of  the  continuance  of  the  power"  it  seems  to  me  wholly 
inapplicable.  Because  here  the  authority,  being  derived  from 
the  Constitution,  is  unquestioned,  and  the  existence,  if  the  sub- 
ject be  one  of  local  or  municipal  concern,  is  admitted. 

Quoting  again  (211  U.  S.  279,  29  Sup.  Ct.  54,  53  L.  ed. 
176): 

"It  is  too  late,  however,  after  the  many  decisions  of  this 
court,  which  have  either  decided  or  recognized  that  the  govern- 
ing body  of  a  city  may  be  authorized  to  exercise  the  rate-mak- 
ing function,  to  ask  for  a  reconsideration  of  that  proposition." 

The  court  is  here  speaking  of  an  authorization  by  legislative 
enactment.  If  the  governing  body  of  a  city  may  so  be  author- 
ized by  the  legislature,  it  is  only  because  the  subject  is  one  of 
local  and  municipal  concern.  And  if  the  municipality  may  be 
so  authorized  by  the  legislature,  it  may,  a  fortiori,  be  so  author- 
ized by  constitutional  enactment. 

The  opinion  in  the  Los  Angeles  case  was  by  Mr.  Justice 
Moody,  without  dissent.  It  supersedes  all  previous  state  and 
Federal  decisions  in  conflict  with  it,  and,  in  view  of  its  positive 
statement  that  it  is  now  too  late  to  ask  for  a  reconsideration  of 
the  proposition,  it  cannot  be  presumed  that  the  highest  court  of 
the  land  will  hereafter  otherwise  decide.  It  is  absolutely  bind- 
ing upon  this  court. 

I  think  it  cannot  be  denied  that  the  question,  upon  reason,  is 
a  «lose  one,  nor  that  the  great  weight  of  authority,  exclusive  of 
the  Home  Telephone  case,  is  to  the  contrary.  I,  myself,  during 
the  consideration  of  the  matter,  have  been  of  a  different  opin- 
ion, but  am  led  to  this  conclusion  by  what  I  believe  to  be  the 
•verwhelming  force  of  that  decision. 

In  the  instant  case  the  opinion  was  by  a  closely  divided  court, 
four  justices  concurring  and  three  dissenting.  It  was  handed 
down  but  a  few  minutes  before  a  change  occurred  in  the  per- 
sonnel of  the  court;  two  of  the  concurring  justices  retiring,  and 
their  places  being  taken  by  two  newly  elected.  The  opinion 
was  written  by  one  of  the  retiring  justices.  A  majority  of  the 
members  of  the  court  who  had  heard  argument  and  considered 
the  case  were  against  the  conclusion.    The  motion  for  a  rehear- 
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ing  could  not  be  passed  upon,  by  the  justices  who  had  decided 
the  cause.  The  question  at  issue  was  one  of  vast  importance  to 
the  whole  people  of  the  state.  Under  such  conditions,  I  think  a 
motion  for  rehearing  should  be  granted  and  the  question 
determined  upon  a  careful  review  of  the  whole  case  upon  its 
merits,  and  that  such  was  the  proper  procedure  irrespective  of 
the  final  determination  of  the  court. 

Furthermore,  if  the  power  to  fix  rates  by  compulsion  exists 
in  the  city  of  Denver,  it  is  by  reason  of  the  provisions  of  article 
20  of  the  Constitution,  including  amended  §  6  ratifying  the 
city's  charter.  If  it  depends  upon  the  amendment,  such  power 
is  granted  only  to  those  cities  which  had  their  charters  on  file 
with  the  secretary  of  state  January  22,  1913,  when  the  amend* 
ment  became  effective.  It  would,  therefore,  take  another  con- 
stitutional amendment  to  confer  this  power  upon  other  home 
rule  cities.  It  is  contended  that  the  inevitable  result  must  be 
that  home  rule  cities  will  fix  the  lowest  rates  which  the  courts 
will  permit  to  stand  as  not  confiscatory;  that  to  balance  this  re- 
sult the  Commission  will  fix,  in  all  other  cities  and  in  the  state 
at  large,  the  highest  rates  which  the  courts  will  sanction  as  rea- 
sonable; that  the  citizens  of  the  state  at  large  will  thus  be 
obliged  to  bear  so  much  of  the  burden  of  the  support  of  such 
utilities  as  the  favored  cities  will  in  this  manner  be  able  to  trans- 
fer to  them;  because  the  courts  cannot  correct  the  evil,  being 
powerless  to  fix  rates,  and  having  only  jurisdiction  to  determine 
what  rates  are  unreasonable  and  what  are  confiscatory;  hence 
that  §  8  of  article  15  of  the  Constitution,  providing  that — •' 
"The  police  power  of  the  state  shall  never  be  abridged  or  so 
construed  as  to  permit  corporations  to  conduct  their  business  in 
such  manner  as  to  infringe  the  equal  rights  of  individuals  or 
the  general  well-being  of  the  state"  will  be  violated. 

This  question  was  not  discussed  in  the  original  opinion  and 
seems  not  to  have  been  presented  in  the  main  case.  It  was  a 
new  question  raised  on  the  motion  for  a  rehearing,  which  of 
itself  justified  the  granting  of  that  motion.  On  this  subject  I 
am  of  the  opinion  that,  until  it  otherwise  appears,  the  courts 
must  assume  that  the  cities  concerned,  as  well  as  the  Commis- 
sion, will  do  their  duty,  fixing  rates  that  are  fair  and  reason- 
able.   If  the  people  have  granted  this  power  to  these  home  rule 
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cities,  no  presumption  that  it  will  be  improperly  exercised  can 
be  indulged  to  defeat  any  exercise  thereof.  It  may  be  that  the 
plan  will  not  work  out  to  the  satisfaction  of  the  people  of  the 
state.  If  so,  it  is  within  their  province  to  amend  or  repeal  it 
whenever  they  see  fit.  "On  their  own  heads,  in  their  own  hands, 
the  sin  and  the  saving  lies." 

Scott,  J.,  dissenting:  The  Public  Utilities  Commission  of 
the  state  of  Colorado,  upon  hearing,  entered  an  order  fixing 
rates  for  service  to  be  charged  by  the  Mountain  States  Tel- 
ephone Company,  within  the  state,  including  the  city  and  county 
of  Denver.  The  city  objected  to  the  jurisdiction  of  the  Com- 
mission in  the  premises,  as  relates  to  the  city  and  county  of  Den- 
ver, claiming  exclusive  jurisdiction  to  fix  such  rates  as  applied 
to  the  city  under  article  20  of  the  Constitution  and  the  amend- 
ment thereto.  The  city  did  not  appeal  to  the  supreme  court 
from  the  findings  and  decision  of  the  Commission,  as  under  the 
statute  it  was  expressly  authorized  to  do,  but  elected  to  permit 
such  decision  to  become  final,  so  that  the  merits  of  {he  case  are 
not  before  us,  and  the  controversy  is  now  one  of  jurisdiction  as 
between  the  city  and  the  state. 

Acting  under  §  46  of  the  Public  Utilities  Act,  and  upon  stip- 
ulation of  parties,  the  Commission  certified  to  this  court  the  rec- 
ord, for  a  decision  upon  the  question  of  jurisdiction  alone. 

The  powers  of  the  Public  Utilities  Commission,  under  the 
Act  of  1913,  creating  the  Commission  and  defining  its  powers 
and  duties,  were  considered  and  determined  by  this  court  in 
Denver  &  S.  P.  K,  Co.  v.  Englewood,  62  Colo.  229,  P.U.E. 
1916E,  134,  161  Pac.  151,  reserving,  however,  a  decision  on 
the  application  of  the  rule  in  the  case  of  a  municipality  organ- 
ized and  operating  under  article  20  of  the  Constitution,  and  this 
is  the  question  now  before  us  for  decision.  Therefore  the  rule 
announced  in  that  case  must  be  held  to  apply  here,  unless  it 
shall  be  found  that  the  Public  Utilities  Act  of  1913  is  inhib- 
ited by  article  20  and  the  amendment  thereto.  The  act  de- 
clares: 

"Sec.  14.  The  power  and  authority  is  hereby  vested  in  the 
Public  Utilities  Commission  of  the  state  of  Colorado,  and  it  is 
hereby  made  its  duty  to  adopt  all  necessary  rates,  charges,  and 
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regulations  to  govern  and  regulate  all  rates,  charges  and  tariffs 
of  every  public  utility  of  this  state  as  herein  defined,  the  power 
to  correct  abuses,  and  prevent  unjust  discriminations  and  extor- 
tions in  the  rates,  charges  and  tariffs  of  such  public  utilities  of 
this  state  and  to  generally  supervise  and  regulate  every  public 
utility  in  this  state  and  to  do  all  things,  whether  herein  specif- 
ically designated,  or  in  addition  thereto,  which  are  necessary  or 
convenient  in  the  exercise  of  such  power,  and  to  enforce  the 
same  by  the  penalties  provided  in  this  act,  through  proper  courts 
having  jurisdiction." 

1.  In  the  Englewood  case,  speaking  of  the  powers  thus  con- 
ferred, we  said : 

"This  act  is  very  broad  and  seems  to  confer  the  absolute  pow- 
er to  regulate,  both  as  to  rates  and  otherwise,  all  public  util- 
ities within  the  state." 

And  again: 

"From  the  sections  quoted,  and  from  other  provisions  of  the 
act,  it  fully  appears  that  the  legislature  intended  to  delegate 
to  the  Public  Utilities  Commission  the  administration,  super- 
vision, and  regulation  of  all  service  rendered  to  the  public 
throughout  the  state,  including  municipalities." 

The  first  comprehensive  general  public  utility  law  enacted 
in  this  country  was  the  New  York  Act  of  1907  (Laws  1907,  a 
429),  and  which  furnishes  the  model  for  the  many  subsequent 
acts  by  the  legislatures  of  other  states,  including  our  own. 

The  New  York  act  created  two  districts  with  two  Commis- 
sions and  with  identical  powers.  One  of  these  districts  consist- 
ed alone  of  the  territory  now  embraced  in  the  city  of  Greater 
New  York,  and  therefore  now  embracing  a  single  municipality. 

The  intention  of  the  legislature  by  that  act  to  include  munic- 
ipalities with  the  operation  of  the  law  is  too  plain  to  permit 
question. 

It  has  been  uniformly  so  held  as  to  every  other  similar  act, 
where  the  question  has  been  raised.  It  is  obvious  that  the  chief 
purpose  of  our  act,  as  of  all  laws  of  that  character  by  other 
states,  was  to  generally  regulate  and  fix  rates  for  public  utilities, 
such  as  water,  gas,  electric,  telephone,  and  street  car  corporations, 
operating  within  municipalities;  for  the  then  existing  rail- 
road Commission  act  quite  fully  provided  for  such  regulation 

P.U.R.1920A. 


DENVER  v.  MOUNTAIN  STATES  TEUSBH.  &  TELEG.  CO.       «S0 

of  railroads.  The  kind  of  utilities  so  intended  to  be  regulated 
were  to  be  found  only  in  municipalities.  To  say  tibat  .the 
legislature  intended  to  exclude  municipalities  from  the  operation 
of  the  law  is  to  convict  that  body  of  either  ignorance  or  willful 
intent  to  violate  the  fundamental  law. 

Article  20  is  as  much  a  part  of  the  Constitution  of  the  state 
as  if  it  had  been  a  part  of  the  original  instrument,  and  is  of 
like  force  and  sanctity. 

Then  to  sustain  the  contention  of  the  city,  it  is  plain  that  we 
must  hold  the  Public  Utilities  Statute  of  1913  to  be  in  derogation 
of  the  Constitution,  to  the  extent,  at  least,  as  the  act  may  apply 
to  cities  of  two  thousand  population  or  more,  and  for  such  rea- 
son to  be  void. 

2.  It  has  been  uniformly  held  since  the  case  of  Ogden  v. 
Saunders,  12  Wheat.  214,  6  L.  ed.  606,  that  the  presumption 
is  that  every  statute  is  a  constitutional  enactment,  and  that,  this 
presumption  is  not  overcome  until  the  contrary  appears  beyond 
a  reasonable  doubt. 

This  doctrine  has  been  repeatedly  affirmed  by  this  courk 
Consumers'  League  v.  C.  &  S.  E.  Co.  53  Colo.  54,  125  Pac 
577,  Ann.  Cas.  1914A,  1158,  where  our  cases  involving  the  sub- 
ject up  to  that  time  are  collated  and  cited. 

The  rule  then  by  which  we  must  be  governed  in  this  partic- 
ular is  that,  when  an  act  of  the  legislature  is  attacked  as  In 
violation  of  the  Constitution  of  the  United  States  or  of  the 
state,  we  are  required  to  uphold  the  legislation,  unless  its  uncon- 
stitutionality appears  beyond  all  reasonable  doubt. 

We  are  asked  in  this  case  to  declare  an  act  void,  not  such  as 
affects  merely  the  private  or  public  rights  or  wrongs  of  persons, 
or  the  rights  of  property  in  a  general  way,  but,  on  the  contrary, 
a  legislative  act  in  which  the  state  asserts  the  exercise  of  its. 
inherent  and  sovereign  power,  as  against  the  claim  to  such  pow- 
er upon  the  part  of  a  municipality  within  its  own  borders. 

8.  There  is  another  canon  of  construction  which  may  not  be 
overlooked  in  this  case,  and  that  is  the  deference  and  weight 
which  the  court  must  give  to  a  practical  contemporaneous  leg- 
islative  construction  of  a  constitutional  provision. 

The  amendment  to  article  20  of  the  Constitution,  known  as 
the  "home  rule"  amendment,  and  upon  which  the  city  relies, 
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was  adopted  at  the  November,  1912,  election,  being  th£*  same 
general  election  at  which  all  the  members  of  the  legislature,  ex- 
cept a  moiety  of  the  senate,  were  elected,  and  which  legislature  en- 
acted the  Public  Utility  Act  of  1913,  now  under  consideration. 

It  may  be  noted  that  not  one  vote  in  either  house  of  the 
assembly  was  cast  against  the  bill  upon  its  passage  therein,  so 
that  the  representatives  of  every  city  in  the  assembly,  operating 
under,  or  which  may  operate  under,  article  20,  voted  for  the 
statute.  The  legislative  act  then  is  clearly  a  contemporaneous 
construction,  by  the  legislative  branch  of  the  state  government, 
of  the  constitutional  amendment  now  under  consideration. 

It  is  universally  held  that  contemporaneous  or  practical  con- 
struction of  an  ambiguous  provision  of  a  Constitution  by  the 
legislative  or  executive  departments  of  the  government  is 
always  important,  and  is  frequently  of  controlling  influence 
in  determining  its  meaning.  12  C.  J.  712. 
'  And  the  rule  seems  likewise  to  be  general  that>  if  the  mean* 
ing  of  the  Constitution  is  doubtful,  legislative  construction  will 
be  given  serious  consideration  by  the  courts,  both  as  a  matter 
of  policy,  and  also 'because  it  may  be  presumed  to  represent 
the  true  intent  of  the  instrument.  A  contemporaneous  legis- 
lative exposition  of  a  constitutional  provision  is  entitled  to 
great  deference,  as  it  may  well  be  supposed  to  result  from  the 
same  views  of  policy  and  modes  of  reasoning  which  prevailed 
among  the  framers  of  the  instrument  expounded.  12  C.  J. 
714. 

This  rule  of  construction  of  a  constitutional  provision  has 
been  accepted  many  times  by  this  court.  In  People  ex  rel. 
Livesay  v.  Wright,  6  Colo.  92,  where  there  was  quoted  with 
approval  the  following: 

"  'As  in  regard  to  statutes,  so  in  regard  to  Constitutions, 
contemporaneous  and  legislative  expositions  are  frequently 
resorted  to,  to  remove  and  explain  ambiguities.  •  .  .  Great 
deference  is  due  to  a  legislative  exposition  of  a  constitutional 
provision,  and  especially  when  it  is  made  almost  contempo- 
raneously with  such  provision,  and  might  be  supposed  to  result 
from  the  same  views  of  policy  and  modes  of  reasoning  which 
prevailed  among  the  framers  of  the  instrument  expounded/ 
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Sedgwick  Stat.  &  Const.  Law,  412;  People  v.  Green,  2  Wend 
[N.  Y.]  266,  274." 

And  in  Frost  v.  Pfeiffer,  26  Colo.  338,  58  Pac.  147,  the 
court  said: 

"Contemporaneous  legislative  construction  of  the  funda- 
mental law,  while  not  controlling  upon  the  courts,  yet,  in  case 
of  doubt  or  ambiguity,  is  entitled  to  great  weight,  as  expressive 
of  the  views  entertained  by  those  of  the  meaning  of  that  law 
whose  mandates  they  are  bound  to  observe.  Cooper  Mfg.  Co 
v.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct.  739,  28  L.  ed.  1137; 
People  v.  LeFevre,  21  Colo.  218,  40  Pac.  882." 

In  Denver  v.  Adams  County,  33  Colo.  1,  77  Pac.  858,  it  was 
said:  .. 

"While  it  is  not  conclusive  with  the  courts,  nevertheless  a 
contemporaneous  legislative  construction  of  a  statute  or  con* 
stitutional  provision  is  persuasive." 

In  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727,  6  Sup.  Ct. 
739,  28  L.  ed.  1137,  it  was  held  that  as  the  clause  in  the  Con- 
stitution and  the  act  of  the  legislature  relate  to  the  same  subject, 
like  statutes  in  pari  materia,  they  are  to  be  construed  together ; 
and  that  an  act  ,  passed  by  the  first  legislature  that  assem- 
bled after  the  adoption  of  the  Constitution  must  be  considered 
as  a  contemporary  interpretation,  entitled  to  much  weight       , 

The  court  must  take  notice  of  the  fact  that  the  adoption  of 
the  ifhome  rule"  amendment  to  article  20  was  of  state-wide 
interest  and  the  subject  of  much  discussion  while  pending. 

We  cannot  assume  that  the  members  of  the  legislature  elect- 
ed at  the  same  election  were  not  therefore  familiar  with  th&. 
intent  and  purpose  of  this  amendment  to  the  organic  law,  nor 
that  they  had  the  intent  to  knowingly  or  wilfully  act  in  viola- 
tion thereof.  Therefore,  in  considering  the  question  of  the 
validity  of  the  Public  Utilities  Act,  we  must  bear  in  mind  the 
two  foregoing  important  and  universally  accepted  canons  of 
construction. 

4.  It  is  well  to  consider  the  nature  and  character  of  the  pow- 
er which  the  city  claims  in  this  case. 

It  is  universally  held  that  the  power  to  fix  maximum  rates  is 
a  power  resting  exclusively  in  sovereignty.  "Sovereignty"  has 
been  judicially  defined  as  the  supreme  power  which  governs  the 
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body  politic,  or  society  which  constitutes  the  state;  a  term  used 
to  express  the  extreme  political  authority  of  an  independent 
state  or  nation;  the  aggregate  of  all  civil  and  political  power; 
the  supreme,  absolute,  uncontrollable  power  by  which  a  state 
h  governed;  that  public  authority  which  directB  or  orders  what 
is  to  be  done  by  each  member  associated,  in  relation  to  the  end 
of  the  association.    36  Enc.  516. 

Preliminary  to  the  adoption  of  the  Federal  Constitution,  there 
was  grave  apprehension  as  to  possible  or  probable  conflict  be 
tween  the  several  co-ordinate  branches  of  the  government  The 
suggestion  of  Thomas  Jefferson,  in  his  "Notes  on  the  State  of 
Virginia,"  seems  to  have  since  been  followed  in  every  serious 
or  crucial  conflict  between  the  powers  of  government.  His 
statement,  in  which  he  likewise  gave  a  further  definition  of 
sovereignty  as  then  contemplated,  is  as  follows : 

"As  the  people  are  the  only  legitimate  fountain  of  power, 
and  it  is  from  them  that  the  constitutional  charter;  under  which 
the  several  branches  of  government  hold  their  power,  is  derived, 
it  seems  strictly  consonant  to  the  republican  theory  to  resort  to 
the  same  original  authority  not  "only  when  it  may  be  necessary 
to  enlarge,  diminish,  or  new-model  the  powers  of  the  govern- 
ment, but  also  whenever  any  one  of  the  departments  may  com- 
mit encroachments  on  the  chartered  authorities  of  the  others. 
The  several  departments  being  perfectly  co-ordinate  by  the 
terms  of  their  common  commission,  neither  of  them,  it  is 
evident,  can  pretend  to  an  exclusive  or  superior  right  of  setting 
the  boundaries  between  their  respective  powers,  and  how  are 
the  encroachments  of  the  strong  to  be  prevented,  or  the  wrongs 
of  the  weaker  to  be  redressed,  without  an  appeal  to  the  people 
themselves,  who  as  the  grantors  of  the  Commission,  can  alone 
declare  its  true  meaning,  and  enforce  its  observance." 

This  sound  governmental  truth  has  been  made  manifest  by 
its  frequent  application  in  both  state  and  nation.  The  several 
branches  of  the  government  are  but  the  creatures  of  the  sov- 
ereign power,  and  always  subject  to  the  exercise  of  the  sov- 
ereign will.  This  is  illustrated  by  the  recent  constitutional 
enactment  in  this  state  of  the  power  of  the  initiative  and  refer- 
endum where  theretofore  exclusive  powers  of  the  assembly  were 
taken  away  and  reserved  to  the  people  themselves,  to  initiate 
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statutes  and  constitutional  amendments,  and  also  to  veto  stat- 
utes enacted  by  the  assembly. 

The  argument  by  the  city  assume?  that  sovereign  power  is 
divisible,  separable,  and  alienable,  like  bushels  of  grain,  rather 
than  as  the  life-saving  air  of  government,  indivisible,  insep- 
arable perpetuating  the  equilibrium  in  government  and  serv- 
ing as  a  system  of  checks  and  balances  as  between,  not  only 
the  co-ordinate  branches  of  government,  but  all  the  agencies  of 
government,  as  well. 

5.  It  is  to  be  observed  that,  in  all  governments  of  constitu- 
tional limitations,  sovereign  power  manifests  itself  in  three 
ways :  By  exercising  the  right  of  taxation,  the  right  of  eminent 
domain,  and  through  its  police  power. 

The  exercise  of  sovereign  right  is  of  necessity  the  exercise  of 
a  right  which  the  state  alone,  or  some  of  its  governmental 
agencies,  possess,  and  before  such  right  may  be  exercised  by 
any  such  agency  there  must  have  been  a  delegation  of  such 
power  in  terms  clear  and  unmistakable.  This  is  not  only  the 
rule  of  this  court,  but  it  is  universal  with  all  courts.  In  the 
Englewood  case  we  quoted  with  approval  the  following: 

"In  Freeport  Water  Co.  v.  Freeport,  supra  [180  U.  S.  587, 
21  Sup.  Ct.  493,  45  L.  ed.  679],  it  is  said:  'This  power  of 
regulation  is  a  power  of  government,  continuing  in  its  nature; 
and,  if  it  can  be  bargained  away  at  all,  it  can  only  be  by  words 
of  positive  grant,  or  something  which  is  in  law  equivalent.  If 
there  is  reasonable  doubt,  it  must  be  resolved  in  favor  of  the 
existence  of  the  power/  In  the  words  of  Chief  Justice  Mar- 
shall in  Providence  Bank  v.  Billings,  4  Pet.  514,  561,  7  L.  ed. 
939,  955,  Its  abandonment  ought  not  to  be  presumed  in  a 
case  in  which  the  deliberate  jpurpose  of  the  state  to  abandon  it 
does  not  appear/  " 

Upon  tfris  point  it  was  said  in  Interstate  Commerce  Com.  v. 
Kailway  Co.  167  IT.  S.  479,  17  Sup.  Ct.  896,  48  L.  ed.  243: 

"The  question  debated  is  whether  it  vested  in  the  Commis- 
sion the  power  and  the  duty  to  fix  rates,  and  the  fact  that  this 
is  a  debatable  question,  and  has  been  most  strenuously  and 
earnestly  debated,  is  very  persuasive  that  it  did  not.  The 
grant  of  such  a  power  is  never  to  be  implied.  The  power  itself 
is  so  vaat  and  comprehensive,  so  largely  affecting  the  rights  of 
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carrier  and  shipper,  as  well  as  indirectly  all  commercial  trans- 
actions, the  language  by  which  the  power  is  given  had  been 
so  often  used  and  was  sd  familiar  to  the  legislative  mind  and 
is  capable  of  such  definite  and  exact  statement,  that  bo  just  rule 
of  construction  would  tolerate  a  grant  of  such  power  by  mere 
implication. " 

Further  citation  of  authority  is  not  required.  There  are 
none  to  the  contrary. 

The  power  to  regulate  public  utilities  is  based  upon  that 
branch  of  sovereignty  designated  as  the  police  power  of  the 
state.  The  term  "police  power"  has  never  as  yet  been  accu- 
rately or  satisfactorily  defined.  The  difficulty  is  that  it  is  from 
its  very  nature  incapable  of  definition,  because  none  ean  fore- 
see the  ever-changing  conditions  which  may  call  for  its  exer- 
cise. But  it  is  by  all  agreed  that  it  is  an  attribute  of  sovereign- 
ty, inherent  in  the  several  states  of  the  Union,  subject  only  to 
the  limitations  of  the  Federal  Constitution,  and  that  the  very 
existence  of  government  depends  on  it.  It  is  as  a  well,  inex- 
haustible, from  which  may  be  drawn  from  time  to  time  the 
power  necessary  to  protect  or  promote  the  public  welfare. 

It  is  a  fixed  principle  of  government  that  the  state  cannot 
barter  away  the  right  to  the  use  of  the  police  power,  for  the 
reason  that  the  governmental  power  of  self-protection  cannot 
be  contracted  away. 

This  furnishes  the  reason  for  the  rule  announced  in  Denver 
Co.  v.  Englewood,  supra,  that  the  power  of  regulation  of  pub- 
lic utilities  is  a  power  of  government,  continuing  in  its  nature; 
and,  if  it  can  be  bargained  away  at  all,  it  can  only  be  by  words 
of  positive  grant,  or  something  which  is  in  law  equivalent,  and 
that,  if  there  is  reasonable  doubt,  ft  must  be  resolved  in  favor 
of  the  existence  of  the  power  in  the  state. 

While  the  state  may  delegate  the  exercise  of  this 'power  to 
an  agency,  municipal  or  otherwise,  yet  there  can  be  no  aliena- 
tion. That  is  to  say,  here  the  same  authority  that  granted  the 
power  under  article  20,  acting  through  the  same  instrumental- 
ity, may  recall  this  power  in  its  entirety.  We  turn  to  article 
20  and  search  in  vain  for  words  expressly  granting  the  power 
to  the  city  to  regulate  or  fix  rates  to  be  charged  by  any  public 
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utility.  Indeed,  there  is  no  language  therein  even  suggestive 
of  any  such  grant  of  power,  nor  is  the  subject  referred  to. 

6.  The  city  in  its  contention  apparently  relies  upon  the  fol- 
lowing provisions  of  section  6,  article  20,  as  amended,  as  con- 
ferring the  power  claimed: 

"(1)  The  people  of  each  city  or  town  in  this  state,  having  a 
population  of  two  thousand  inhabitants  as  determined  by  the 
last  preceding  census  taken  under  the  authority  of  the  United 
States,  the  state  of  Colorado  or  said  city  or  town,  are  hereby 
vested  with,  and  they  shall  always  have,  power  to  make,  amend, 
add  to  or  replace  the  charter  of  said  city  or  town,  which  shall  be 
its  organic  law  and  extend  to  all  its  local  and  municipal  mat- 
ters. 

"(2)  Such  charter  and  the  ordinances  made  pursuant  there- 
to in  suek  matters  shall  supersede  within  the  territorial  limits 
and  other  jurisdiction  of  said  city  or  town  any  law  of  the  state 
in  conflict  therewith. 

"(3)  It  is  the  intention  of  this  article  to  grant  and  confirm 
to  the  people  of  all  municipalities  coming  within  its  provisions 
the  full  right  of  self-government  in  both  local  and  municipal 
matters  and  the  enumeration  herein  of  certain  powers  shall  not 
be  construed  to  deny  to  such  cities  and  towns,  and  to  the  peo- 
ple thereof,  any  right  or  power  essential  or  proper  to  the  full 
exercise  of  such  right. 

"(4)  The  statutes  of  the  state  of  Colorado,  so  far  as  appli- 
cable, shall  continue  to  apply  to  such  cities  and  towns,  except 
in  so  far  as  superseded  by  the  charters  of  such  cities  and  towns 
or  by  ordinance  passed  pursuant  to  such  charters. 

"(5)  All  provisions  of  the  charter  of  the  city  and  county  of 
Denver  and  the  cities  of  Pueblo,  Colorado  Springs,  and  Grand 
Junction,  as  heretofore  certified  to  and  filed  with  the  Secretary 
of  State,  and  of  the  charter  of  any  other  city  heretofore 
approved  by  a  majority  of  those  voting  thereon  and  certified  to 
and  filed  with  fte  Secretary  of  State,  which  provisions  are  not 
in  conflict  with  this  article,  and  all  elections  and  electoral  votes 
heretofore  had  under  and  pursuant  thereto,  are  hereby  ratified, 
affirmed,  and  validated  as  of  their  date." 

It  will  appear  that  in  this  amendment  there  is  no  suggestion 
of  a  grant  of  power  to  fix  rates  to  be  charged  by  a  public  utility, 
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What  would  be  said  of  the  powers  of  the  Public  Utility  Com- 
mission, if  its  grants  of  power  under  the  statute  creating  and 
controlling  were  so  obscure  or  rather  so  invisible  ? 

There  are  two  universally  accepted  rules  of  construction  by 
which  the  court  must  be  governed  in  determining  whether  or 
not  these  provisions  of  the  Constitution,  or  any  one  of  them, 
may  be  held  to  confer  upon  the  city  the  rate-regulating  power 
over  public  utilities  within  the  city.  The  first  of  these  is  that 
the  provision  or  provisions  of  the  Constitution  must  appear  to 
as  clearly  express  the  power  claimed  to  have  been  conferred  on 
the  city,  and  in  language  as  free  from  ambiguity,  as  those  pro- 
visions of  the  statute  alleged  to  be  in  conflict  with  the  organic 
law. 

The  second  rule  is  that  laid  down  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Milwaukee  E.  Co.  v.  Wiscon- 
sin Railroad  Commission,  238  U.  S.  174,  35  Sup.  Ct  820,  5» 
L.  ed.  1254 : 

"The  fixing  of  rates  which  may  be  charged  by  public  service 
corporations,  of  the  character  here  involved,  is  a  legislative 
function  of  the  state,  and  while  the  right  to  make  contracts 
which  shall  prevent  the  state  during  a  given  period  from  exer- 
cising this  important  power  has  been  recognized  and  approved 
by  judicial  decisions,  it  has  been  uniformly  held"  in  this  court 
that  the  renunciation  of  a  sovereign  right  of  this  character  must 
be  evidenced  by  terms  so  clear  and  unequivocal  as  to  permit 
of  no  doubt  as  to  their  proper  construction.  This  proposition 
has  been  so  frequently  declared  by  decisions  of  this  court  as  to 
render  unnecessary  any  reference  to  the  many  cases  in  which 
the  doctrine  has  been  affirmed.  The  principle  involved  was 
well  stated  by  Mr.  Justice  Moody  in  Home  Telephone  Co.  v. 
Los  Angeles,  211  U.  S.  265,  273  [29  Sup.  Ct.  50,  52  (53  L.  ed. 
176)]: 

"  'The  surrender,  by  contract,  of  a  power  of  government, 
though  in  certain  well-defined  cases  it  may  be  made  by  legislu- 
tive  authority,  is  a  very  grave  act,  and  the  surrender  itself,  as- 
well  as  the  authority  to  make  it,  must  be  closely  scrutinized. 
No  other  body  than  the  supreme  legislature  (in  this  case,  the 
legislature  of  the  state)  has  the  authority  to  make  such  a  sur- 
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render,  unless  the  authority  is  clearly  delegated  to  it  by  the 
supreme  legislature.  The  general  powers  of  a  municipality,,  or 
of  any  other  political  subdivision  of  the  state  are  not  sufficient- 
Specific  authority  for  that  purpose  is  required,' " 

This  language  was  spoken  of  grants  by  the  legislature  as 
representative  of  the  sovereign  power  of  the  state.  If  it  shall 
apply  in  such  case,  then  with  what  greater  force  should  it  be 
regarded  when  applied  to  constitutional  grants  of  power?    ; 

It  is  plain  that  the  specified  class  of  cities  were  thus  granted 
power  to  make  or  amend  a  charter,  applicable  and  specifically 
limited  to  its  "local  and  municipal  matters,"  and  the  declared 
purpose  was  to  grant  to  the  municipalities,  as  such,  the  full 
right  of  self-government,  "limited  to  local  and  municipal  malr 
ters."  The  same  power  was  granted  to  all  other  cities  hating 
a  population  of  2,000  or  more.  The  people  of  the  state  could 
have  had  in  mind  municipal  powers  only,  except  as  otherwise 
conferred  by  express  grant. 

JSTowhere  in  the  provisions  quoted  can  there  be  found  any 
express  delegation  of  power  to  fix  maximum  rates  to  be  charged 
by  public  service  corporations,  and  by  no  intelligent  interpreta- 
tion can  this  language  be  construed  to  intend  an  implied  power 
to  so  do. 

Of  all  things  to  be  sacredly  avoided  by  the  court  is  the  possi- 
bility of  error  in  a  construction  that  may  be  the  equal  to  rewrit- 
ing the  organic  law  to  that  extent,  .and  thereby  to  unconsciously 
usurp  the  Constitution-making  power  of  the 'people. 

It  may  be  noted  further  that  in  the  home  rule  amendmfent, 
in  addition  to  the  general  powers,  upon  which  the  city  relies  in 
this  case,  there  is  provided  eight  express  grants  of  power.  They 
relate,  in  brief,  to:  (a)  The  creation  of  municipal  officers, 
terms,  duties,  etc.;  (b)  the  creation  of  police  courts,  powers, 
duties,  etc. ;  (c)  the  creation  of  municipal  courts,  etc. ;  (d) 
matters  pertaining  to  municipal  elections,  etc.;  (e)  providing 
for  municipal  obligations,  etc.;  (f)  providing  for  the  consol- 
idation and  management  of  park  and  water  districts;  (g)  pro- 
viding for  assessments  of  city  property  for  municipal  purposes, 
collection  of  such  taxes,  etc. ;  and  (h)  providing  for  the  impo- 
sition and  collection  of  fines  for  the  violation  of  provision*  of 
the  city  charter  and  ordinances.  ,  ; 
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Article  20  was  enacted  several  years  before  this  amendment 
and  some  of  these  powers  had  been  questioned. 

All  of  these  express  grants  relate  in  a  general  way  to  local 
and  municipal  matters  only,  and  it  was  clearly  the  purpose  of 
the  amendment  to  relieve  such  powers  from  doubt,  and  of  the 
necessity  for  judicial  interpretation.  If  such  was  the  purpose, 
it  is  pertinent  to  ask  why  such  care  to  specifically  express  and 
recite  powers,  in  their  nature  local  and  municipal,  and  omit 
entirely  any  express  reference  to  a  power,  universally  held  to 
be  general  and  sovereign  in  character,  if  such  power  was  intend- 
ed to  be  conferred.  This  fact  alone  is  sufficient  to  create  the 
doubt  which  must  necessarily,  under  the  rule  of  construction, 
control  the  court's  action  in  this  case. 

Is  it  possible  that  any  elector  could  have  read  these  provi- 
sions of  the  purposed  amendment,  which  are  quoted  here,  and 
have  concluded  that  it  was  the  intent  and  purpose  of  it  to  con- 
fer upon  these  cities  the  exclusive  power  to  fix  compulsory  rates 
to  be  charged  by  public  service  corporations,  a  municipal  grant 
then  certainly  uncommon,  if  not  unprecedented  in  any  state 
in  the  Union? 

7.  It  is  urged  that  prior  to  the  adoption  of  the  home  rule 
amendment  there  was  inserted  in  the  charter  the  following: 

•'AH  power  to  regulate  the  chargtes  for  service  by  public  util- 
ity corporations  is  hereby  reserved  to  the  people,  to  be  exer- 
cised by  them  in  the  manner  herein  provided  for  the  initiation 
of  an  ordinance.,,B 

It  is  then  argued  that  by  the  ratification  provision,  as  to  the 
four  cities  named  therein,  this  charter  provision  became  an  ex- 
press constitutional  grant  of  power  to  the  city  to  regulate  such 
charges.  But  there  is  an  express  limitation  upon  the  provi- 
sions of  the  charter  so  ratified,  and  they  were  strictly  confined 
to  "provisions  not  in  conflict  with  this  article."  But  if  article 
20  and  the  amendment  thereto  contained  no  express  power  to 
regulate  charges  for  service  by  public  utility  corporations,  then 
the.  provision  of  the  charter  relied  on  was  in  conflict  with  arti- 
cle 20,  and  for  such  reason  void  under  the  very  terms  of  the 
amendment 

The  ratification  provision  in  the  amendment  expressly  ex- 
tended to  such  provisions  of  the  charter  only  as  were  not  in  con- 
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ilict  with  the  original  article  20,  and  henee  in  plain  terms  did 
not  ratify  such  attempted  reservation  of  power.  That  the  city 
was  without  power  to  prescribe  compulsory  rates  to  be  charged 
by  public  utilities,  under  article  20  before  the  amendment,  and 
that  therefore  the  declaration  to  that  effect  found  in  the  char- 

» 

ter,  before  the  amendment,  was  in  conflict  with  such  article, 
and  for  such  reason  is  void,  is  the  crux  of  this  controversy,  and 
we  believe  our  conclusion  finds  confident  and  irresistible  sup* 
port  in  the  authorities  to  follow:    If  it  was  void,  it  could  not 
be,  and  by  the  terms  of  the  amendment  itself  was  not,  ratified. 
Municipalities  have  no  express  or  implied  powers,  excepting 
only  such  as  may  be  conferred  by  sovereignty.    It  would  be  b 
strange  anomaly  to  say  that  a  municipality  can  reserve  to  itself 
a  power  resting  exclusively  in  sovereignty.     Certainly  it  can- 
not be  said  that  a  municipality  has  inherent  power.     If  so, 
then  it  is  sovereign,  and  constitutes  a  government  within  a  gov- 
ernment, an  imperium  in  imperio.    The  ratification  of  the  pro- 
visions of  the  charter  and  valid  ordinances,  not  in  conflict  with 
the  article,  did  not  make  them  a  part  of  the  Constitution.    It 
w  true,  this  ratification  being  constitutional  in  character,  such 
provisions  as  are  valid  are  immune  from  legislative  act,  but 
™ey   were  still  only  valid  provisions  of  a  municipal  charter, 
alwayg  subject  to  amendment  or  repeal  by  the  people  of  the  city. 
If    we  suppose  that  the  charter  had  contained  a  provision 
d&claring  all  power  to  regulate  the  liquor  traffic  "is  hereby 
reseirved  to  the  people  to  be  exercised  by  them  in  the  manner 
te^ein  provided,  for  the  initiation  of  an  ordinance,"  and,  so  far 
a8  the  people  who  voted  upon  the  amendment  knew,  there  may 
h*ve  been  such  a  provision,  what  would  be  said  of  the  validity 
°*  the  then  state  wide  anti-saloon  law  ?    It  would  have  been  the 
exe^ cige  0f  the  same  general  and  sovereign  police  power  as  ia 
*s  case  of  the  regulation  of  public  utilities. 

Could  it  have  been  said  that  such  a  provision  was  ratified  by 
«te  amendment  to  article  20  ?  And  there  is  to  be  found  in  arti- 
cle 20  and  the  amendment  no  more  explicit  grant  of  power  to* 
regulate  public  utilities  than  to  regulate  the  liquor  traffic 

The  illustration  demonstrates  the  wisdom,  necessity,  and  pur- 
pose of  the  limitation  contained  in  the  amendment,  "not  in 
conflict  with  this  article."     The  people  could  know  the  provi- 
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dions  of  the  amendment.     They  could  have  no  knowledge  of 
the  charter  provisions,  nor  the  ordinances  under  it 

(  The  constitutional  amendment  can  be  said  to  have  done  no 
ihore  than  to  validate  such  charter  provisions  as  were  clearly 
within  the  lawful  powers  .of  the  municipality.  It  was  plainly 
not  intended  to  confer  a  new  or  different  power,  not  theretofore 
expressly  conferred,  or  necessarily  implied  by  article  20;  for, 
as  said  in  the  Sours  case,  31  Colo.  369,  74  Pac.  167,  102  Am. 
St.  Rep.  34: 

'TEven  by  constitutional  amendment,  the  people  cannot  set 
apart  any  portion  of  the  state  in  such  manner  that  that  portion 
of  the  state  shall  be  freed  from  the  Constitution,  or  delegate  the 
making  of  constitutional  amendments  concerning  it  to  a  char- 
ter convention,  or  give  to  such  charter  convention  the  power  to 
prescribe  the  'jurisdiction  and  duties  of  public  officers  with 
respect  to  state  government  as  distinguished  from  municipal, 
or  city,  government." 

*  8.  The  power  to  regulate  and  control  all  public  utilities  of 
the  state  by  means  of  a  Commission  for  that  purpose  is  not 
entirely  new  or  untried.  So  far  as  we  are  able  to  discover,  all 
such  statutes  include,  within  such  exercise  of  authority,  the 
regulation'  of  publio  utilities  within  the  cities  of  the  state, 
whether  the  municipal  powers  rest  upon  constitutional  or  stat- 
utory grant. 

.  These  laws  may  now  be  said  to  be  general,  and  to  consti- 
tute a  definite  policy  for  the  regulation  and  control  of  all  pub- 
lic utilities.  They  include,  among  the  acts  of  regulation,  the 
issuance  of  stocks  and  bonds,  the  question  of  necessity  for  con- 
struction or  extension,  and  many  other  matters  and  things  not 
contemplated  by  the  earlier  regulation  statutes  which  were  con- 
fined to  .railroads  alone.  Indeed,  it  may  be  said  that  the  reg- 
ulation of  those  public  utilities  operating  chiefly  in  large  cen- 
ters of  population  is  the  paramount  purpose.  The  enactment 
of  similar  statutes  has  followed  in  most  of  the  states  of  the 
Union,  and  the  state's  general  power  to  regulate  all  the  public 
utilities,  without  distinction  as  to  municipalities,  has  bee'n 
asserted  and  exercised  under  all  such  statutes. 

So  far  as  we  are  advised,  this  power  has  never  been  ques- 
tioned in  most  of  the  states  by  the  cities^  whether  operating 
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under  constitutionally  conferred  charter  power  or  otherwise. 
But  the  question  has  been  raised  in  some  of  the  states  of  the 
Union)  and,  in  so  far  as  we  are  advised,  in  all  eases,  determined 
adversely  to  the  contention  of  the  city  in  this  case. 

We  will  now  proceed  to  cite  and  briefly  consider  some  of 
these  cases.  The  recently  recided  case  of  Cleveland  Teleph. 
Co.  v.'  Cleveland,  by  the  supreme  court  of  Ohio,  98  Ohio  St. 
358,  P.U.K.19190,  136,  121  N.  E.  701,  as  in  this  case,  in- 
volved only  the  question  of  jurisdiction  to  fix  maximum  rates 
for  the  telephone  company  within  the  city  of  Cleveland,  as  be- 
tween the  city  and  the  Public  Utilities  Commission  of  the  state. 

The  city  enacted  an  ordinance  fixing  the  maximum  rates  and 
brought  the  action  to  enjoin  the  Commission  from  enforcing 
other  and  different  rates  fixed  by  that  body.  The  city  claimed 
under  a  constitutional  provision  granting  home  rule  as  here, 
and  it  was  held  that  the  public  utilities  statute  creating  the 
Commission  and  conferring  authority  upon  it  to  regulate  pub- 
lic utilities,  and  to  fix  the  rates  that  such  utilities  may  charge 
for  commodity  furnished  or  service  rendered,  gave  exclusive 
powers  to  the  Commission. 

It  was  contended  in  that  case,  as  in  this,  that  the  authority 
conferred  by  the  Constitution  upon  municipalities  to  exercise 
all  powers  of  local  self-government,  necessarily  included,  as  an 
incident  thereto,  police  power  in  the  broader  sense  of  that  term, 
and  authorized  the  fixing  of  rates  that  may  be  charged  by  pub- 
lic utilities  within  the  city, 

It  appears  that,  under  the  home  rule  amendment  to  the  Con- 
stitution of  Ohio,  municipalities  were  given  quite  as  broad  and 
general  powers  for  self-government  as  are  to  be  found  in  the 
Constitution  of  this  state.     It  was  said  in  that  case : 

"The  exercise  of  local  police  power  is  of  vital  importance  to 
large  centers  of  population.  If  police  powers  may  be  divided 
along  the  lines  suggested,  it  is  of  far  more  importance  to  mu- 
nicipalities that  they  should  have  authority  to  exercise  local 
police  power  untrammeled  by  the  general  laws  of  the  state* 
than  that  they  should  have  absolute  right  to  exereise  the  police 
powers  •  included  in  the  broader  definition  suggested  by  coun- 
sel.   Yet  section  3>  art.  18,  of  the  Constitution,  dpes  limit  and 
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restrict  municipalities  to  the  exercise  of  local  police  power  in 
conformity  with  the  general  laws  of  the  state. 

".  .  .  If  [municipalities]  were  independent  sovereignties, 
there  might  be  some  force  in  the  contention  that  they  possess 
inherent  police  powers  incident  to  sovereignty,  especially  if 
the  Constitution  imposed  no  limitations  upon  the  exercise  of 
that  power,  but  even  the  most  ardent  supporters  of  independ- 
ent sovereignty  in  the  constitutional  convention  were  obliged 
to  abandon  that  idea.  2  Constitutional  Debates,  p.  1456,  col- 
umn 2.  That  question,  however,  is  fully  settled  in  the  case  of 
Billings  v.  Cleveland  Ry.  Co.  92  Ohio  St  478,  485,  111  H".  K 
155,  157,  in  this  language: 

"  There  is  no  imperium  in  imperio,  except  in  the  sense  that 
by  the  approval  of  the  state  the  city  exercises  part  of  the  sov- 
ereign power  under  the  limitations  imposed.' 

"While  in  this  state,  in  order  to  meet  the  needs  of  urban 
districts,  local  police  powers  have  uniformly  been  delegated  to 
local  authorities  to  be  exercised  in  conformity  with  general 
laws,  nevertheless,  police  power  is  an  attribute  of  sovereignty, 
and  the  exercise  of  that  power  largely  in  the  discretion  of  the 
sovereign  state.    .    .    . 

"It  is  hardly  within  the  range  of  possibility,  much  less  prob- 
ability, that  the  people  of  this  state  intended  to  vest  in  the 
many  municipalities  of  Ohio  discretion  to  exercise  unlimited 
and  unrestricted  police  power." 

In  the  case  of  Traverse  City  v.  Railroad  Commission,  202 
Mich.  575,  P.U.R.1918F,  752,  168  K  W.  481,  the  precise 
question  of  jurisdiction  as  between  the  state  Commission  and 
the  constitutionally  chartered  city  likewise  involved  the  regula- 
tion of  rates  to  be  charged  by  a  telephone  company. 

The  authorities  were  quite  generally  reviewed,  and  the  court 
said: 

"Neither  the  Railroad  Commission  nor  the  municipality 
had  any  rate-making  power,  except  that  which  the  legislature 
might  delegate  to  them  to  exercise  as  state  agencies.  There  is 
no  doubt  that  it  is  competent  for  the  legislature  to  delegate  its 
control  over  and  power  to  regulate  charges  of  common  carriers 
operating  within  the  state  to  a  board  or  Commission  .treated 
for  that  purpose  and  within  the  range  of  legitimate  municipal 
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purposes  to  municipalities,  but  when  such  power  is  delegated  to 
a  municipal  corporation  by  its  charter  it  must  be  done  in  ex- 
press terms.  Jacksonville  v.  Bell  Tel.  Co.  57  Fla.  374,  49 
South.  509 ;  St.  Louis  v.  Bell  Tel.  Co.  96  Mo.  623,  10  S.  W. 
197,  2  L.R.A.  278,  9  Am.  St.  Rep.  370.  No  power  is  given 
Traverse  City  by  its  charter  in  express  terms  to  fix  rates  to  be 
charged  by  telephone  companies  operating  within  its  borders, 
nor  is  such  authority  inferable  from  the  conferred  power  to  reg- 
ulate and  control  the  use  of  its  streets  by  telegraph,  telephone, 
and  other  companies  referred  to." 

The  case  of  Portland  v.  Public  Service  Commission,  89  Or. 
325,  P.U.R.1919A,  127,  173  Pac.  1178,  has  peculiar  likeness 
to  the  case  at  bar,  and  is  determined  upon  the  question  of  ju- 
risdiction alone. 

The  constitutional  power  in  that  case  granted  to  municipal- 
ities in  the  matter  of  their  charters  and  ordinances  was  lim- 
ited to  'local,  special  and  municipal"  legislation,  while  in  the 
Colorado  Constitution  this  power  is  limited  to  "matters  local 
and  municipal,"  omitting  the  word  "special."  So  that  in  effect 
the  power  granted  in  this  respect  is  the  same;  that  is  to  say, 
the  power  extends,  in  the  absence  of  an  express  grant,  to  mat- 
ters municipal  only. 

In  that  case  the  court  said: 

"That  the  regulation  of  rates  is  a  prerogative  of  the  state  83 
to  carriers  operating  wholly  within  its  borders  is  taught  in 
Simpson  v.  Shepard,  230  TJ.  S.  352,  33  Sup.  Ct.  729,  57  L.  ed. 
1511,  48  L.R.A.(N.S.)  1151,  Ann.  Cas.  1916A,  18.    .    .    . 

"The  case  of  the  plaintiff  is  not  aided  by  the  subsequent 
amendments  to  the  charter,  whereby  the  effort  was  to  invest  the 
municipality  with  substantially  all  the  authority  over  public 
utilities  operating  within  the  city  that  was  conferred  upon  the 
Commission. 

"There  are  two  reasons  for  this.  One  is  that,  although  the 
city  by  these  changes  in  its  organic  law  asserted  the  right  to 
regulate  rates,  it  has  not  exercised  the  right.  Another  is  that 
the  scope  of  the  initiative  and  referendum  power  vested  in  the 
legal  voters  of  municipalities  is  confined  to  'local,  special  and 
municipal  legislation.'  Article  4,  §  la,  State  Constitution. 
This  section  explains  and  limits  the  language  of  section  2  of 

P.UJL1920A.  18 


274  COLORADO  SUPREME  COURT. 

article  1J  of  the  same  instrument,  authorizing  the  legal  voters 
of  cities  and  *towns  Ho  enact  and  amend  their  municipal  char- 
ter, subject  to  the  Constitution  and  criminal  laws  of  the  state 
of  Oregon,'  with  the  result  that  the  city  is  debarred  from  assum- 
ing on  its  own  initiative  a  power  which  is  peculiarly  a  prerog- 
ative of  the  state  itself.  Regulation  of  rates  is  such  a  power. 
It  affects  the  general  public,  and  not  merely  the,  inhabitants  of 
any  single  city,  and  never  could  have  been  exercised  by  the 
plaintiff,  unless  delegated  to  it  by  the  state.  The  constitutional 
provisions  for  local,  special  and  municipal  legislation'  by  the 
initiative  were  never  intended  as  permission  to  cities  and  towns 
to  arrogate  to  themselves  powers  otherwise  primarily  resident 
in  the  state.  All  authority  whatever  possessed  by  cities  and 
towns  emanated  from  the  state.  They  cannot  further  invade 
its  original  sovereign  prerogative,  unless  the  attempt  is  refer- 
able to  local,  special  and  municipal  legislation.'  The  state, 
operating  through  its  legislative  assembly,  or  directly  by  its 
people,  exercising  the  initiative,  is  still  paramount  in  the  mat- 
ter of  making  laws.  It  can  delegate  authority  to  its  subordi- 
nate governmental  agencies,  and  it  can  revoke  it." 

State  ex  reL  v.  Telephone. Co.  189  Mo.  83,  85  S.  W.  41,  in- 
volved the  precise  question  now  under  consideration.  In  that 
case  the  city  was  operating  under  specific  constitutional  author- 
ity to  frame  its  own  charter  as  follows : 

"Any  city  having  a  population  of  more  than  one  hundred 
thousand  inhabitants  may  form  a  charter  for  its  own  govern- 
ment, consistent  with  and  subject  to  the  Constitution  and  laws 
of  this  state." 

The  charter  framed  under  this  constitutional  provision  and 
certain  additional  statutory  provisions  contained  a  provision  in 
substance  as  follows: 

"The  city  shall  have  power  by  ordinance:  *.  .  .  To  reg- 
ulate the  prices  to  be  eharged  by  telephone,  telegraph,  gas,  and 
electric  light  companies,  and  to  compel  them  and  all  persons 
and  corporations  using,  controlling  or  managing  electric  wires 
for  any  purpose  whatever  to  put  and  .keep  their  wires  under 
ground  and  to  regulate  the  manner  of  doing  the  same.' " 

The  court  held  that  this  ordinance,  in  so  far  as  it  related  to 
the   compulsory   maximum   rate-making  power,   was   void   as 
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against  the  asserted  power  of  the  state  in  that  respect*    It  was 
there  said: 

"A  charter  framed  under  that  clause  of  the  Constitution 
within  the  limits  therein  contemplated  has  the  force  and  effect 
equal  to  one  granted  by  an  act  of  the  legislature. 

"But  it  is  not  every  power  that  may  be  essayed  to  be  con- 
ferred on  the  city  by  such  a  charter  that  is  of  the  same  force 
and  effect  as  if  it  were  conferred  by  an  act  of  the  general  assem- 
bly, because  the  Constitution  does  not  confer  on  the  city  the 
right,  in  framing  its  charter,  to  assume  all  the  powers  that  the 
state  may  exercise  within  the  city  limits,  but  only  powers  inci- 
dent to  its  municipality,  yet  the  legislature  may,  if  it  should 
see  fit,  confer  on  the  city  powers  not  necessary  or  incident  to 
the  city  government.  There  are  governmental  powers  the  just 
exercise  of  which  is  essential  to  the  happiness  and  well-being 
of  the  people  of  a  particular  city,  yet  which  are  not  of  a  char- 
acter essentially  appertaining  to  the  city  government  Such 
powers  the  state  may  reserve  to  be  exercised  by  itself,  or  it  may 
delegate  them  to  the  city,  but  until  so  delegated  they  are  re* 
served.  The  words  in  the  Constitution,  'may  frame  a  charter 
for  its  own  government/  mean  may  frame  a  charter  for  the 
government  of  itself  as  a  city,  including  all  that  is  necessary 
or  incident  to  the  government  of  the  municipality,  but  not  all 
the  power  that  the  state  has  for  the  protection  of  the  rights  and 
regulation  of  the  duties  of  the  inhabitants  in  the  city,  as  be- 
tween themselves.  Nor  does  the  Constitution  confer  unlimited 
power  on  the  city  to  regulate  by  its  charter  all  matters  that  are 
etrictly  local,  for  there  are  many  matters  local  to  the  city,  re- 
quiring governmental  regulation,  which  are  foreign  to  the  scope 
of  municipal  government." 

Mr.  Justice  Marshall,  in  a  specially  concurring  opinion  in 
that  case,  declared: 

"I  am  thoroughly  persuaded  that  it  never  was  within  the 
contemplation  of  the  framers  of  our  system  of  government,  or 
of  our  Constitution,  that  any  city,  whether  organized  under  the 
general  laws  of  this  state,  or  under  the  provisions  of  the  Con- 
stitution which  allow  cities  to  frame  their  own  charter,  to  con- 
fer upon  cities  anything  more  than  a  police  power,  and  a  strict- 
ly municipal  power.    And  that  the  power  to  enact  all  laws  of 
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civil  conduct,  and  to  prescribe  all  civil  remedies  among  citizens, 
in  short,  to  enact  laws  as  distinguished  from  municipal  regula- 
tions, is  expressly  reserved  to  the  legislature  of  this  state,  and 
cannot  be  delegated  by  it." 

Perhaps  the  most  exhaustive  and  convincing  opinion  of  any 
of  those  dealing  with  the  subject  now  under  consideration,  is 
that  of  City  of  Woodburn  v.  Public  Service  Commission,  82 
Or.  114,  161  Pac.  391,  L.R.A.1917C,  98,  Ann.  Cas.  1917E, 
996.  The  city  of  Woodburn  was  operating  under  a  home  rule 
provision  of  the  Constitution  of  the  state  of  Oregon,  which  con- 
ferred the  power  upon  municipalities: 

"  'To  grant  franchises  in,  through  and  upon  the  streets  of 
the  city  for  public  uses  and  public  benefits;'  and  'to  regulate 
and  control  or  prohibit  the  placing  of  poles  for  electric  lights  or 
other  purposes,  and  the  suspension  of  electric  and  other  wires 
along  on  cross-streets  of  said  city,  and  to  require  any  or  all  al- 
ready placed  or  suspended,  either  in  limited  districts  or  through- 
out the  entire  city,  to  be  removed,  or  to  be  placed  in  such  man- 
ner as  it  may  designate  beneath  the  surface  of  the  streets  or 
sidewalks.' " 

The  city  granted  a  franchise  to  the  telephone  company,  one 
section  of  which  fixed  the  maximum  rates  to  be  charged  for 
telephone  service.  Upon  application  and  hearing,  the  Public 
Service  Commission  fixed  a  schedule  of  rates  higher  than  that 
fixed  by  the  franchise.  The  Public  Service  Act  was  passed 
after  the  franchise  was  granted  and  thus  arose  the  question  of 
jurisdiction  as  between  the  city  and  the  state. 

The  Constitution  of  Oregon  also  denied  the  right  of  the  legis- 
lature to  amend  or  repeal  any  city  charter  in  the  following  lan- 
guage: 

"Corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  by  the  legislative  assembly  by  special  laws.  The 
legislative  assembly  shall  not  enact,  amend,  or  repeal  any  char- 
ter or  act  of  incorporation  for  any  municipality,  city,  or  town. 
The  legal  voters  of  every  city  and  town  are  hereby  granted 
power  to  enact  and  amend  their  municipal  charter,  subject  to 
the  Constitution  and  criminal  laws  of  the  state  of  Oregon." 

It  was  said: 

"While  the  Constitution  grants  to  a  city  the  right  to  enact 
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and  amend  its  charter  and  simultaneously  prohibits  the  legisla- 
tive assembly  from  enacting,  amending,  or  repealing  any  char- 
ter for  any  city,  nevertheless,  neither  .the  grant  nor  the  prohibi- 
tion'includes  any  subjects  except  those  'that  are  purely  local 
and  municipal  in  character'  (Kalich  v.  Knapp,  73  Or,  558,  142 
Pac.  594,  145  Pac.  22,  Ann.  Cas.  1916E,  1051),  or,  as  is  stated 
in  Branch  v.  Albee,  71  Or.  188,  205,  142  Pac.  598,  the  author- 
ity of  the  cities  is  not  extended  'over  subjects  that  are  not  prop- 
erly municipal  and  germane  to  the  purposes  for  which  munici- 
pal corporations  are  formed.9  We  use  the  word  'municipal'  as 
signifying  what  belongs  to  a  city. 

"I*  Coleman  v.  La  Grande,  73  Or.  521,  525,  144  Pac  468, 
470,  this  court  ruled  that — 

"  'By  granting  and  reserving  to  the  people  of  municipalities 
the  power  to  enact  and  amend  their  charters  and  adopt  local  or 
special  laws,  the  state  has  not  surrendered  her  sovereignty  to 
the  municipalities.  Within  their  boundaries  cities  are  clothed 
with  power  to  regulate  matters  purely  local.  However,  a  city 
is  not  constituted  as  a  sovereignty  as  regards  all  matters  of  legis- 
lation, but  is  still  to  a  certain  extent  a  mere  agency  of  the  state 
of  which  it  is  a  part.  Beyond  such  municipal  boundaries  and 
in  matters  of  general  concern  not  pertaining  solely  to  local 
municipal  affairs,  cities  are  amenable  to  the  general  laws  of  the 
state,  which  do  not  infringe  upon  the  right  of  cities  to  local  self- 
government.  This  is  so  whether  such  laws  are  enacted  by  the 
legislature  or  by  the  people  of  the  state  at  large.' 

"The  right  to  regulate  rates  is  a  matter  of  general  concern, 
and  does  not  pertain  solely  to  local  municipal  affairs.  Portland 
E.  Light  &  Power  Co.  v.  City  of  Portland  (D.  C.)  210  Fed. 
667." 

It  was  further  said: 

"The  state  guards  its  right  to  regulate  rates  so  vigilantly  that 
specific  authority  is  necessary  to  compel  a  surrender  of  this 
element  of  sovereignty,  and  in  the  language  of  the  Supreme 
Court  of  the  United  States: 

"  'The  general  powers  of  a  municipality  or  of  any  other  poli- 
tical subdivision  of  the  state  are  not  sufficient'  Home  Tele- 
phone Co.  v.  Los  Angeles,  211  U.  S.  265,  53  L.  ed.  176,  29 
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Sup.  Ct.  50;  Milwaukee  Elec.  Ry.  v.  Wisconsin  R.  R.  Com. 
238  U.  S.  174,  59  L.  ed.  1254,  35  Sup.  Ct.  820. 

"The  power  to  regulate  rates  does  not  appertain  to  the  gov- 
ernment of  a  city ;  it  is  not  municipal  in  character,  nor  is  it  even 
an  incident  to  a  grant  of  authority  to  enact  or  amend  a  charter 
for  a  city  or  town.  State  ex  rel.  Webster  v.  Superior  Court, 
67  Wash.  37, 120  Pac.  861,  Ann.  Cas.  1913D,  78,  L.RA.1915C, 
987." 

It  will  be  noted  that  the  Constitution  in  that  state  uses  the 
term  "local  and  municipal/'  the  precise  limitation  placed  upon 
the  powers  and  municipalities  found  in  our  own  Constitution. 

No  case  has  been  cited  in  the  briefs,  and  we  have  no  knowl- 
edge of  any  decision  by  a  court  of  last  resort,  state  or  Federal, 
expressing  a  contrary  view  to  that  of  the  cases  here  reviewed 
and  cited. 

To  the  same  effect  and  of  the  same  import  as  the  foregoing 
cases  may  be  cited:  Milwaukee  Elec.  Co.  v.  Railroad  Com. 
238  U.  S.  174,  35  Sup.  Ct  820,  59  L.  ed.  1254;  Freeport  Water 
Co.  v.  Freeport,  180  U.  S.  587,  21  Sup.  Ct.  Rep.  493,  45  L. 
ed.  679 ;  Salt  Lake  City  v.  Utah  Light  &  Traetion  Co.  (Utah) 
P.U.R.1918F,  377,  173  Pac  556;  Idaho  Power  &  Light  Co. 
v.  Bloomquist,  26  Idaho,  222, 141  Pac  1083,  Ann.  Cas.  1916Er 
282;  Light  &  Power  Co.  v.  Portland  (D.  C.)  210  Fed.  672; 
Benwood  v.  Public  Service  Commission,  75  W.  Va.  127,  8& 
S.  E.  295,  L.R.A.1915C,  261;  Webster  v.  Superior  Court,  67 
Wash.  37,  120  Pac.  861,  L.R.A.1915C,  287,  Ann.  Cas.  1913D, 
78;  Wolverton  v.  Telephone  Co.  58  Colo.  58,  142  Pac  165, 
Ann.  Cas.  1916C,  776;  City  of  St.  Louis  v.  Public  Service 
Commission  (Mo.)  207  S.  W.  799;  Public  Service  Commis- 
sion v.  City  of  Helena,  52  Mont.  527,  159  Pac.  24;  Yuma  Gas, 
Light  &  Water  Co.  v.  Yuma  (Ariz.)  178  Pac.  26. 

9.  Counsel  strenuously  contend  that  the  cases  here  cited  are 
not  authority  in  this  case  by  reason  of  alleged  distinction  be- 
tween the  language  of  our  Constitution  and  the  wording  of  con- 
stitutional limitation  of  charter  powers  in  those  states.  It  is 
said  that  in  some  of  these  states  the  words  are,  "not  in  conflict 
with  the  Constitution  and  laws  of  this  state."  In  others,  "not 
in  conflict  with  the  Constitution  and  criminal  laws  of  this  state." 

P.U.R.1920A. 


DENVER  v.  MOUNTAIN  STATES  TELEPH.  *  TELEG.  00.       279 

While  in  the  Colorado  Constitution  the  limitation  is  as  to  "local 
and  municipal  matters." 

This  is  a  distinction  without  a  difference.  These  limitations 
all  have  the  same  meaning  in  effect,  and  that  is  to  limit  the 
powers  under  the  charter  to  matters  municipal  in  character  as 
distinguished  from  general  or  sovereign  powers. 

In  none  of  the  decisions  we  have  reviewed,  nor  in  any  of  the 
cases  cited  therein,  is  there  any  intimation  that  rate  and  service 
regulations  of  public  utilities  are  matters  of  local  or  municipal 
concern.  But,  on  the  contrary,  it  is  stated  in  all  of  them  that 
^his  power  is  governmental,  and  is  vested  in  the  state  in  its  sov- 
ereign capacity,  which  completely  negatives  the  idea  that  it  is 
merely  local. 

These  authorities  are  in  harmony  with  Hie  true  spirit  of  the 
"home  rule"  provision  of  the  Colorado  Constitution.  The  clear 
intention  of  the  amendment  undoubtedly  was  to  confer  upon 
&e  cities,  coming  within  the  class  created  by  the  amendment, 
&6  power  and  authority  to  exercise  complete  control  over  their 
'ocal  and  municipal  matters.  This  has  been  the  universal  con- 
clusion reached  in  Bubstance  and  in  fact  by  the  Colorado  deci- 
sions. 

10.  Counsel  for  the  city  seem  to  regard  the  word  "local"  as 

having  some  peculiar  significance,  and  in  some  manner  enlarg- 

1D?  upon  the  word  ''municipal."    Why  or  how  is  not  clear  from 

^e    argument     If  the  word  'local"  can  have  any  different 

leaning  from  the  word  "municipal"  in  this  respect,  it  is  to  re- 

stact  rather  than  to  enlarge,  for  it  can  mean  no  more  than  that 

*°  power  is  local  to  the  municipality  as  distinguished  from 

general,  as  applied  to  the  state. 

-**ut,  in  a  number  of  cases  before  this  court  construing  article 

and  the  amendment  thereto,  this  contention  has  been  ex- 

P^Ssly  and  uniformly  repudiated. 

"Therefore  to  say  that  the  charter  powers  of  the  city  under 
he  Constitution  extends  beyond  its  municipal  affairs,  except 
w**ere  otherwise  expressly  provided,  is  to  overrule  a  line  of 
ca8es  of  this  court  with  express  declarations  to  the  contrary, 
aud  ^we  are  not  required  to  rely  upon  the  decisions  from  other 
ca^ng  for  authority. 

I*  the  case  of  People  v.  Sours,  81  Colo.  969,  74  Pac.  167, 
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102  Am.  St  Rep.  34,  the  contention  was  that  article  20  was 
invalid  for  the  reason  that  it  was  a  grant  of  powers  other  than 
municipal  in  their  nature ;  that  is  to  say,  it  was  a  grant  of  pow- 
ers general  and  sovereign  in  character  and  therefore  in  con- 
flict with  the  Federal  Constitution.  This  is  the  precise  conten- 
tion of  the  city  in  the  case  at  bar.  The  answer  of  the  court  to 
that  contention,  speaking  through  Mr.  Justice  Steele,  was: 

"If  this  amendment  must  be  given  that  construction,  it  can- 
not be  sustained.  Even  by  constitutional  amendment,  the  peo- 
ple cannot  set  apart  any  portion  of  the  state  in  such  manner 
that  that  portion  of  the  state  shall  be  freed  from  the  Constitu- 
tion, or  delegate  the  making  of  constitutional  amendments  con- 
cerning it  to  a  charter  convention,  or  give  to  such  charter  con- 
vention the  power  to  prescribe  the  jurisdiction  and  duties  of 
public  officers  with  respect  to  state  government  as  distinguished 
from  municipal,  or  city,  government.  .  .  •  Under  the  Con- 
stitution of  .the  United  States,  the  state  government  must  be 
preserved  throughout  the  entire  state ;  and  it  can  be  so  preserved 
only  by  having  within  every  political  subdivision  of  the  state, 
such  officers  as  may  be  necessary  to  perform  the  duties  assumed 
by  the  state  government,  under  the  general  laws  as  they  now  ex- 
ist or  as  they  may  hereafter  exist. 

"This  distinction  between  the  governmental  duties  of  public 
officers  and  their  municipal  duties  is  fundamental,  and  there- 
fore is  not  avoided  or  affected  by  the  consolidation." 

Finally,  construing  the  purpose  of  the  amendment,  in  its  au- 
thorization to  the  city  to  adopt  a  charter  and  enact  ordinances, 
as  being  limited  to  matters  of  local  and  municipal  concern  only, 
the  court  said: 

"The  amendment  is  to  be  considered  as  a  whole,  in  view  of 
its  expressed  purpose  of  securing  to  the  people  of  Denver  abso- 
lute freedom  from  legislative  interference  in  matters  of  local 
concern;  and,  so  considered  and  interpreted,  we  find  nothing 
in  it  subversive  of  the  state  government,  or  repugnant  to  the 
Constitution  of  the  United  States." 

This  doctrine  has  in  no  sense  been  modified  or  abridged,  but 
has  been  repeatedly  affirmed. 

The  precise  claim  to  sovereign  and  general  police  power  up- 
on the  part  of  the  city  was  made  in  the  case  of  Keefe  v.  People, 

P.U.R.1920A. 


DENVER  v.  MOUNTAIN  STATES  TELEPH.  &  TELEG.  CO.       281 

8T  Colo.  317,  87  Pac.  791,  8  L.R.A.(N.a)  131,  as  here.  It 
was  there  contended  that  the  state  statute  providing  for  an  eight- 
hour  law  was  not  applicable  to  the  city  and  county  of  Denver, 
because  such  power  of  regulation  had  been  conferred  upon  the 
city  by  article  20.  Speaking  through  Mr.  Chief  Justice  Gab- 
bert,  it  was  held: 

"But  the  municipality  of  Denver,  though  created  by  a  con- 
stitutional amendment  by  a  direct  vote  of  the  people,  and  hav- 
ing the  power  to  frame  its  own  charter,  is  just  as  much  an  agency 
of  the  state  for  the  purpose  of  government  as  if  it  was  organized 
under  a  general  law  passed  by  the  general  assembly.  The  mode 
of  its  creation  does  not  change  the  nature  of  its  relation  to  the 
state.  Like  cities  and  towns  organized  under  the  general  stat- 
utes, it  is  still  a  part  of  the  state  government.  It  is  as  much 
amenable  to  state  control  in  all  matters  of  a  public,  as  distin- 
guished from  matters  of  a  local,  character,  as  are  other  munici- 
palities. The  state  still  has  the  supreme  power  to  enact  general 
laws  declaring  what  shall  be  its  public  policy,  and  it  can  make 
them  applicable  to  the  city  of  Denver,  as  well  as  to  all  other 
cities  of  the  state.  This  act,  in  effect,  declares  that  it  is  the 
public  policy  of  the  state  not  to  permit  any  officer  or  agent  of 
the  state,  or  its  municipalities,  or  any  contractor  thereof,  to 
employ  any  working  man  in  the  prosecution  of  public  work  for 
more  than  eight  hours  a  day,  and  for  a  violation  of  the  statute 
a  penalty  is  provided.  What  the  public  policy  of  the  state  is 
rests  with  its  legislative  department.  The  work  of  building  a 
sanitary  sewer  by  a  city,  in  a  sense,  is  local,  in  that  it  affects, 
primarily,  its  own  citizens;  but  it  is  directly  connected  with 
the  public  health,  and  is  a  matter  of  concern  and  great  import- 
ance to  the  people  of  the  entire  state." 

In  the  case  of  Speer  v.  People,  52  Colo.  325,  122  Pac  768, 
speaking  through  Mr.  Justice  Musser,  the  court  said: 

"Section  5  of  article  120  of  the  Constitution  expressly  pro- 
vides that  'the  citizens  of  the  city  and  county  of  Denver  shall 
have  the  exclusive  power  to  amend  their  charter  or  to  adopt  a 
new  charter,  or  to  adopt  any  measure  as  herein  provided.'  The 
citizens  of  this  municipality,  so  far  as  concerns  their  local  mu- 
nicipal matters,  have  all  the  powers  of  a  legislature  with  re- 
spect to  their  charter.     Denver  v.  Hallett,  34  Colo.  393  [83 
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Pac.  1066] ;  Londoner  v.  City  and  County  of  Denver  [52  Colo. 
15]  119  Pac.  156." 

In  the  case  of  Hilts  v.  Markey,  52  Colo.  382,  122  Pac.  394, 
the  city,  under  a  like  claim  to  the  exercise  of  general  and  state 
police  power  as  here,  attempted  to  avoid  a  levy  of  tax  under  the 
state  law,  by  reason  of  its  powers  under  article  20.  Speaking 
through  Mr.  Justice  Bailey,  the  court  quoted  and  approved  the 
following  from  the  Cassiday  case: 

"  'As  matters  now  stand,  there  is  nothing  whatever  in  article 
20  which  gives  to  the  people  of  the  city  and  county  of  Denver 
power  to  legislate  upon  anything  whatever,  concerning  matters 
solely  of  state  and  county  governmental  import,  except  merely 
the  designation  of  certain  agents  to  perform  therein  the  acts 
and  duties  incident  thereto.' 

"These  excerpts  from  our  own  decisions  serve  to  conclusively 
show  that  the  people  of  the  city  and  county  of  Denver  have  no 
power  whatever  to  legislate  in  the  slightest  degree  upon  any 
matter  solely  affecting  state  and  county  affairs.  Such  has  been 
the  construction  given  article  20,  and  none  other  was  possible 
if  the  article  was  to  stand." 

And  further,  after  quoting  from  the  Sours  case,  the  court 
said: 

"It  was  this  original  construction  of  the  purpose  and  intent 
of  article  20,  to  the  effect  that  the  people  of  the  city  and  county 
of  Denver  had  power  to  legislate  upon  and  regulate  matters  of 
local  concern  only,  that  made  it  possible  for  the  court  to  uphold 
and  validate  it,  and  this  construction  has  ever  since  been  rigid- 
ly and  vigilantly  upheld  and  maintained." 

It  was  said  by  the  court  in  People  v.  Prevost,  55  Colo.  199, 
134  Pac.  129,  speaking  through  Mr.  Chief  Justice  Musser,  and 
considering  article  20  and  the  home  rule  amendment: 

"It  has  been  determined  again  and  again  that  the  subject- 
matter  of  article  20  was  home  rule,  or  the  right  of  self-govern- 
ment by  Denver  and  other  municipalities  in  the  state  relating 
to  local  and  municipal  matters.  Section  6  of  the  article,  as  it 
stood  before  the  home  rule  amendment,  gave  to  cities  of  the  > 
first  and  second  class  in  this  state  the  power  to  adopt  charters 
and  to  govern  themselves  in  relation  to  their  local  and  munici- 
pal matters." 
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In  the  case  of  Mauff  v.  People,  52  Colo.  562,  123  Pac.  101, 
speaking  through  Mr.  Justice  Bailey,  it  was  said : 
'  "The  distinction  between  the  subject-matter  of  this  suit  and 
the  matters  involved  in  Denver  v.  Hallett,  84  Colo.  393,  83 
Pac  1066,  and  Londoner  v.  City,  62  Colo.  15,  119  Pac  156, 
is  that  in  the  latter  cases  purely  local  matters  were  under  con- 
sideration, while  here  the  matter  involved  is  one  of  public  and 
general  interest  That  the  people  of  the  city  and  county  of 
Denver  cannot  legislate  through  their  charter  upon  the  latter 
subject  is  settled  by  all  of  our  decisions." 

And  again: 

"Where  the  .Constitution  and  general  laws  of  the  state  have 
not  been,  either  by  direct  provision  or  necessary  implication, 
set*  aside,  they  are  as  much  in  force  in  the  city  and  county  of 
Denver  as  they  are  in  other  portions  of  the  state.  The  purpose 
of  article  20  was  to  give  to  the  people  of  the  city  and  county  of 
Denver  exclusive  control  in  matters  of  local  concern  only. 
.  .  .  If  by  article  20  it  had  been  undertaken  to  free  the 
people  of  the  city  and  county  of  Denver  from  the  state  Con- 
stitution, from  statute  law,  and  from  the  authority  of  the  gen- 
eral assembly,  respecting  matters  other  than  those  purely  of 
local  concern,  that  article  could  not  have  been  upheld." 

And  further : 

"The  contention  is  that  the  exclusive  power  having  been  giv- 
en to  the  citizens  of  the  city  and  county  of  Denver,  by  article 
20,  to  amend  their  charter,  or  to  adopt  a  new  charter,  or  to  adopt 
any  measure  as  therein  provided,  the  power  is  with  the  people 
to  provide  for  the  conduct  and  control  of  elections  as  they  may 
see  fit  By  every  decision  of  this  court,  from  the  Sours  case, 
supra,  down  to  and  including  the  case  of  Hilts  et  al.  v.  Markey 
et  al.,  decided  February  21,  1912,  which  is  the  last  expression 
upon  this  subject,  it  has  been  held  that  this  power  extends  to 
nothing  except  matters  of  local  concern." 

It  is  contended  that  the  Hallett  case,  34  Colo.  399,  83  Pac. 
1068,  tends  to  support  the  contention  of  the  city  here,  in  the 
holding  that  it  was  the  intention  of  article  20  to  confer  upon  the 
"people  of  Denver  every  power  possessed  by  the  legislature  in 
the  making  of  a  charter  for  Denver."  This  falls  far  short  of  a 
decision  that  the  people  of  the  state,  when  they  adopted  the 
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amendment,  invested  Denver,  or  intended  to  invest  it,  with  po- 
lice powers  which  essentially  belong  to  the  people  of  the  whole 
state. 

The  learned  judge  in  that  case  could  have  had  only  in  mind 
the  question  of  the  grant  of  municipal  powers  only  by  the  legis- 
lature. 

The  sole  contention  was  that  the  building  of  an  auditorium 
was  not  a  municipal  function  within  the  meaning  of  article  20. 
It  was  not  suggested  that  the  building  of  an  auditorium  for  the 
city  of  Denver  was  a  state  function,  or  that  the  whole  people  of 
the  state  could  have  any  possible  interest  in  it.  It  was  simply 
concluded  that  the  city  might  construct  an  auditorium  for  the 
convenience,  comfort,  and  pleasure  of  the  people  of  the  city,  as 
it  is  well  recognized  it  may  do  in  case  of  public  parks  and  boule- 
vards; in  other  words,  that  it  was  a  municipal  purpose. 

This  court  has  heretofore  recognized  that  there  might  be  pro- 
visions in  the  Denver  charter  in  conflict  with  the  constitutional 
amendment  when  it  said: 

"It  may  be  that  the  people  of  the  city  and  county  of  Denver 
have,  in  some  particulars,  by  their  charter  provisions,  exceeded 
the  grant  of  power  given  them,  and,  if  so,  those  matters  are  for 
correction  in  proper  proceedings  to  that  end."  People  v.  Oas- 
siday,  50  Colo.  503,  117  Pac  357. 

11.  It  is  important  in  this  connection  to  consider  the  effect 
and  importance  of  the  provision  contained  in  the  amendment 
to  article  20,  providing  for  the  application  of  general  laws  with- 
in the  cities  operating  thereunder.  The  provision  is  as  fol- 
lows: 

"The  statutes  of  the  state  of  Colorado,  so  far  as  applicable, 
shall  continue  to  apply  to  such  cities  and  towns,  except  in  so 
far  as  superseded  by  the  charters  of  such  cities  and  towns  or  by 
ordinance  passed  pursuant  to  such  charters." 

This  language  can  have  but  one  meaning,  fixed  and  definite — 
that  all  statutes  of  a  general  nature  shall  have  application  with- 
in municipalities.  It  is  the  precise  converse  of  the  language 
of  the  grant  to  municipalities — of  powers  limited  to  local  and 
municipal  matters. 

There  is  perfect  harmony  between  the  language  of  the  grant 
and  the  language  of  the  reservation  of  power.    The  sum  of  the 
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two  equals  the  total  of  the  state's  inherent  power,  in  this  re- 
spect. 

If  we  are  accurate  in  our  observation,  no  other  constitutional 
grant  of  municipal  charter  powers  contains  a  similar,  or  any 
•express,  reservation;  hence  in  this  instance  the  language  of  the 
reservation  must  be  considered  in  an  interpretation  of  the  grant 
It  would  seem  to  be  consonant  with  the  spirit  and  purpose  of 
article  20,  which  purpose  we  have  so  often  declared  was  to  give 
to  such  cities  all  powers  of  local  and  municipal  concern  only, 
to  assume  that  all  laws  general  in  their  character  -were  intended 
to  be  included  within  the  reservation  above  quoted. 

If,  however,  it  be  contended  that  some  general  laws  were  to 
be  included  and  others  not,  then  how  may  we  differentiate  be- 
tween a  statute  plainly  of  a  general  character,  and  regulating 
public  utilities,  and  one  of  the  same  character,  otherwise  in- 
volving the  public  peace,  the  public  health,  the  public  safety, 
or  the  public  welfare  generally? 

In  considering  the  many  laws  of  this  nature,  can  it  be  said 
that,  because  some  of  the  people  of  the  state  are  domiciled  in 
cities,  they  are  in  any  case  freed  from  the  common  duties  and 
obligations  of  citizens  to  the  state,  or  that  they  are  to  be  denied 
the  equal  protection  of  the  laws  ? 

By  what  rule  is  the  court  to  determine  which  of  these  laws, 
of  the  character  we  are  considering,  are  to  be  included  in,  or 
excluded  from,  this  provision  of  the  article,  making  state  stat- 
utes universally  applicable}  Will  we  not  in  all  such  controver- 
sies be  compelled  by  necessity  to  rely  upon  the  rule  that,  if 
the  exercise  of  a  general  police  power  of  the  state  has  been  con- 
ferred upon  municipalities,  it  must  so  appear  by  specific  and 
unmistakable  declaration  of  the  intent  to  do  so,  to  be  found  in 
the  grant  itself? 

12.  There  is  another  all-compelling  reason  why  the  contention 
of  the  city  cannot  be  sustained.  It  is  insisted  that,  by  the  mere 
use  of  the  term  'local  and  municipal,"  it  was  intended  the  in- 
herent police  power  of  the  state  claimed,  now  rests  within  the 
municipality,  and  therefore  the  court  should  so  construe  it. 

It  is  provided  by  section  8  of  the  Constitution,  article  15, 
that— 

"The  right  of  eminent  domain  shall  never  be  abridged,  nor 
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so  construed  as  to  prevent  the  general  assembly  from  taking  the 
property  and  franchises  of  incorporated  companies  and  sub- 
jecting them  to  public  use,  the  same  as  the  property  of  individ- 
uals; and  the  police  powers  of  the  state  shall  never  be  abridged 
or  so  construed  as  to  permit  corporations  to  conduct  their  busi- 
ness in  such  manner  as  to  infringe  the  equal  rights  of  individ- 
uals or  the  general  well-being  of  the  state." 

It  cannot  be  said  that  this  provision  was  repealed  or  in  any 
wise  affected  by  article  20  including  the  amendment  to  §  6 
thereof.  It  is  a  bulwark  too  sacred  to  our  liberties  to  permit 
of  such  a  contention. 

"The  police  power  of  the  state  shall  never  be  abridged.'7 
This  seems  in  itself  imperative  and  controlling,  but  the  framers 
of  the  instrument  were  vigilant  and  they  added  "or  so  con- 
strued." Hence,  both  the  legislature  and  the  courts  were  ex- 
pressly prohibited  from  invading  this  reserved  power,  either  by 
legislative  act  or  by  judicial  construction. 

The  contention  that  each  city  operating  under  the  amend- 
ment may  regulate  public  utilities  operating  within  its  borders 
must  apply  to  all  alike.  It  follows  that,  if  it  applies  to  tele- 
phones, it  likewise  applies  to  railroads.  In  case  of  these  utili- 
ties one  company  may  operate  in  all  municipalities  and  through- 
out the  state. 

It  also  follows  that  the  one  utility  may  be  regulated  by  as 
many  powers  as  there  are  cities  of  the  specified  class  within  the 
state,  and  by  the  Commission  as  to  all  territory  outside  the 
cities.  Each  city  may  fix  a  different  rate ;  the  Commission  may 
fix  a  different  rate  from  either  city,  for  the  same  utility  and 
for  like  service. 

Can  it  be  denied  that  such  a  scheme  would  not  infringe  the 
equal  rights  of  citizens  of  the  state,  or  the  well-being  of  the 
state?  It  would  not  only  permit  the  corporations  to  do  this, 
but  would  compel  them  to  do  so,  regardless  of  the  necessary  dis- 
crimination between  citizens  of  the  state  as  to  rates  to  be 
charged  and  regulations  to  be  observed.  It  would  require  the 
deficiency  of  income  from  one  city  to  be  supplied  by  overcharge 
in  other  cities,  or  by  the  body  of  the  state,  outside  the  cities; 
for  the  Constitution,  as  construed  by  the  courts,  guarantees  the 
reasonable  expense  of  operation,  and  a  reasonable  return  on  the 
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investment  in  public  utilities  in  the  matter  of  fixing  the  rates 
to  be  charged.  The  logical  result  of  such  a  plan  is  confusion, 
chaos,  and  injustice. 

Construing  a  like  provision  of  the  Constitution,  it  was  said 
by  the  supreme  court  of  the  state  of  Missouri : 

By  the  language  of  §  8,  art.  15,  "the  legislature  would  be 
powerless  to  enact  a  valid  law  by  the  terms  of  which  the  right  of 
the  state  in  the  exercise  of  its  sovereign  police  power  in  the 
fixing  of  reasonable  rates  for  public  services  could  be  limited 
or  abridged."  State  ex  rel.  City  of  Sedalia  v.  Public  Service 
Commission,  276  Mo.  201,  P.U.R19190,  507,  204  S.  W.  497. 

But  while  the  legislature  is  thus  powerless,  it  is  not  power- 
less to  enact  a  valid  general  and  uniform  law  asserting  the  po- 
lice power  of  the  state,  in  the  particulars  just  mentioned,  since 
there  is  no  prohibition  against  this  in  the  Constitution.  Mauff 
v.  People,  supra. 

To  adopt  the  contention  of  the  city  in  this  case  would  be  to 
decide  that  the  people  of  the  state  at  large,  by  inference  mere- 
ly, there  being  no  express  grant,  have  abdicated  every  inherent 
police  power  of  the  state  and  surrendered  it  to  home  rule  cities.. 
It  would  not  only  be  the  announcement  of  a  principle  univer- 
sally repudiated  by  all  courts,  but  one,  the  tendency  of  which 
would  be  to  destroy  our  whole  scheme  of  constitutional  govern- 
ment. 

My  view  of  the  matter  is  that  the  people  of  the  state  have 
given  to  home  rule  cities  the  right  of  local  self-government, 
with  all  the  incidental  powers,  including  full  control  and  super- 
vision of  their  local  and  municipal  matters,  but  that,  the  regu- 
lation of  public  utilities  not  being  a  local  or  municipal  matter, 
that  power  has  been  reserved  by  the  state,  and  has  been  con- 
ferred exclusively  upon  the  Public  Utilities  Commission. 

In  sum  and  in  substance,  the  question  here  is:  There  is  no 
language  in  article  20,  nor  in  the  amendment  thereto,  that  ex- 
presses the  intent  upon  the  part  of  the  state  to  grant  the  com- 
pulsory rate-making  power  of  the  state  to  the  cities  involved. 
We  are  asked  to  write  such  a  grant  of  power  into  the  Constitu- 
tion by  construction ;  that  is  to  say,  we  must  interpret  the  term, 
''local  and  ihunicipal  powers,"  to  include  and  intend,  "sovereign 
and  general  powers,"  as  weH.    This  I  cannot  do. 
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13.  I  recapitulate  the  points  of  law  applicable  to  Afe  case, 
each  one  abundantly  supported  by  an  undivided  judicial  opin- 
ion in  this  country,  as  follows:  (1)  The  Public  Utilities  Act 
does,  and  was  intended  to,  confer  exclusive  jurisdiction  upon 
the  Utilities  Commission  for  the  regulation  of  all  public  utili- 
ties in  this  state  including  those  operating  in  all  cities.  (2) 
In  order  to  sustain  the  contention}  of  the  city,  we  must  hold  the 
act  void,  in  so  far  as  it  applies  to  all  cities  operating  under  arti- 
cle 20  of  the  Constitution.  (3)  In  order  to  do  this,  we  must 
find  the  act  to  be  in  conflict  with  that  provision  of  that  article 
of  the  Constitution  beyond  a  reasonable  doubt.  (4)  The  uni- 
versal rule  of  law  is  that  practical  contemporaneous  construc- 
tion by  the  legislative  branch  of  the  government  is  to  be  given 
great   weight   in  our  consideration  of  the  question  involved. 

(5)  It  is  a  rule  of  law  affirmed  by  all  courts  that  the  power  of 
compulsory  rate  regulation  is  a  sovereign  and  general  police 
power,  inherent  in  sovereignty,  as  distinguished  from  munici- 
pal powers  resting  solely  on  the  express  grant  of  sovereignty. 

(6)  It  is  a  rule  of  law,  affirmed  by  universal  judicial  opinion 
covering  the  whole  period  of  government,  that  this  sovereign 
power  cannot  be  conferred  except  by  language  clear  and  un- 
mistakable, and  that  such  a  grant  of  power,  either  to  a  munici- 
pality or  otherwise,  may  never  be  inferred.  (7)  Kepeated  de- 
cisions of  this  court  have  declared  in  unmistakable  language 
that  the  powers  conferred  by  article  20  were  limited  to  those 
of  municipal  concern  only.  (8)  That  therefore,  by  the  ex- 
press terms  of  article  20,  and  by  the  force  of  such  decisions, 
any  power  assumed  under  the  charter  of  the  city,  sovereign  or 
general  in  its  nature,  as  distinguished  from  a  power  local  or 
municipal  in  character,  is  void  as  being  in  conflict  with  the 
grant,  and  for  such  reason  was  not  and  could  not  be  ratified. 
(9)  That  the  contention  of  the  city  is  repugnant  to  a  cardinal 
principle  in  constitutional  government,  in  that  its  effect  is  to 
deny  a  republican  form  of  government. 

We  know  of  no  respectable  judicial  authority,  state  or  Fed- 
eral, considering  the  precise  question,  which  expresses  a  con- 
trary view  to  any  one  of  the  foregoing  principles  of  the  law. 

14.  The  issue  here  involves  a  great  public  question.  It  is 
solely  between  the  people  of  the  state  on  the  one  hand,  and  the 
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people  of  the  city  on  the  other.  No  particular  public  utility 
is  involved.  No  question  of  merit  affecting  the  rights  or  in- 
terests of  any  one  public  utility  is  to  be  or  can  be  determined 
in  this  proceeding.  The  city  has  elected  to  renounce  its  right 
of  review,  by  the  supreme  court,  of  the  merits  of  the  cause, 
decided  by  the  Commission  in  the  case  of  the  utility,  wherein 
and  out  of  which  this  certified  question  arose,  by  declining  to 
appeal  from  the  decision  against  it 

No  great  public  question  should  be  permitted  by  the  court  to 
remain  obscure  in  the  public  mind. 

It  is  a  law  enacted  by  the  constitutional  lawmaking  power 
of  the  state  we  are  considering.  It  is  the  public  alone,  both  of 
the  city  and  state,  whose  vital  interests  are  directly  affected,  and 
this  public  has  a  right  to  understand  the  policy  and  principle 
of  the  law  in  question,  in  order  that  they  may  the  better  under- 
stand the  construction  which  the  court  must  place  upon  it. 

Public  utility  regulation  was  the  conception  of  the  public 
mind.  Its  purpose  was  to  curb,  and,  if  possible,  prevent  in- 
justice in  the  matter  of  public  service,  rendered  by  private 
interests,  always  loath  to  recognize  the  moral  and  legal  rights 
of  the  community  in  such  matters.  All  public  regulation  is 
therefore  compulsory  in  character. 

No  court  has  yet  ever  held  that  such  compulsory  power  rested 
in  any  subdivision  of  the  state,  except  under  specific  grant  by 
the  state.  But  all  courts  have  held,  on  the  contrary,  that  such 
power  is  inherent  in  sovereignty. 

The  history  of  rate  regulation  is  replete  with  failures  to  ac- 
complish the  purpose.  The  earlier  attempts  to  regulate  were 
by  state  statutes,  and  applied  principally  to  railroads.  These 
statutes  fixed  maximum  rates  to  be  charged.  These  were  of 
necessity  but  the  arbitrary  declarations  of  the  lawmaking  pow- 
er. They  were  without  hearing  or  determination  as  to  merit  or 
the  rights  of  the  private  or  public  interests  involved. 

Therefore  such  rate  regulation  was  universally  held  by  the 
courts  to  be  subject  to  consideration  and  determination  by  them 
as  to  whether  or  not  they  were  unreasonable  or  confiscatory  in 
the  particular  instance.  The  Federal  courts  thus  assumed  ju- 
risdiction in  such  cases  generally,  and  at  least  temporarily  en- 
joined enforcement,  in  order  to  determine  whether  or  not  the 
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rate  so  arbitrarily  fixed  was  inhibited  by  that  provision  of  the 
Federal  Constitution  which  provides  that  no  person  shall  be 
deprived  of  his  life,  liberty,  or  property,  without  due  process  of 
law. 

This  practice  became  substantially  universal,  and  the  advo- 
cates of  public  regulation  despaired  of  the  accomplishment  of 
their  purpose.  Finally,  there  was  evolved  the  plan,  incorpo- 
rated into  the  Texas  railroad  law,  the  Interstate  Commerce 
Commission  Law,  and  into  all  railroad  and  public  utility  laws. 
This  was  by  the  creation  of  a  Commission,  with  delegated  legis- 
lative powers  to  establish  rates  to  be  charged,  and  other  regula- 
tions to  be  observed  by  public  utilities,  upon  full  hearing  of  the 
facts  in  each  case,  and  under  the  law  controlling,  with  right  of 
review  by  either  party  to  the  courts  of  last  resort,  either  state 
or  Federal. 

This  seems  to  have  overcome  in  a  large  degree  the  thereto- 
fore insurmountable  objection  to  arbitrary  regulation,  by  legis- 
lative acts. 

That  the  sovereign  state  should  create  a  duly  empowered  tri- 
bunal to  hear  and  determine  the  merits  of  each  controversy,  and 
that  such  hearing  and  determination  might  be  reviewed  by  the 
court  of  last  resort  in  the  state,  was  believed  to  satisfy  the  con- 
stitutional guaranty  of  due  process  of  law.  This  now  is  the 
state  of  the  Colorado  law,  and,  whether  effective  or  not,  it  seems 
to  represent  at  this  time  the  best  thought  of  economists,  public- 
spirited  men,  and  legislative  authority  of  the  country  on  that 
subject.  That  this  plan  of  public  utility  regulation  has  largely 
succeeded  in  the  accomplishment  of  its  purpose  must  be  con- 
ceded. But  that  it  has  failed  in  many  instances  is  equally  ap- 
parent. 

In  the  administration  of  this  character  of  law,  as  in  case  of 
any  other  law,  the  Greek  maxim,  that  no  law  is  better  or  more 
efficient  than  those  chosen  to  administer  it,  finds  ample  exempli- 
fication. It  largely  depends  on  the  personnel  of  Commissions, 
and  of  courts  who  administer  and  construe  it,  as  to  the  degree 
of  right  and  justice  which  is  to  obtain. 

But  if  the  contention  of  the  city  could  be  sustained  under  the 
law,  and  if  the  city  by  ordinance  enacted  by  the  city  council, 
or  by  direct  vote  of  the  people,  was  to  fix  an  arbitrary  rate  to 
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Le  charged  for  service  by  any  public  utility,  then  clearly  it 
would  be  subject  to  be  enjoined  in  the  Federal  courts,  and  the 
question  of  its  reasonableness,  or  whether  or  not  it  is  confisca- 
tory, determined  and  finally,  determined,  by  such  courts. 

It  will  thus  appear  that  to  sustain  the  contention  of  the  citj, 
even  though  the  law  so  permitted,  would  be,  as  a  matter  of  pub- 
lic policy,  a  step  backward  in  the  progress  of  rate  regulation  for 
30  years. 

This  is  illustrated  by  the  case  of  Denver  Union  Water  Co.  v. 
City  t  and  County  of  Denver,  U.  S.  Supreme  Court,  246  XT.  S. 
178,  38  Sup.  Ct.  Rep.  278,  62  L.  ed.  649,  where,  as  late  as  1915, 
the  city  adopted  an  ordinance  fixing  the  rates  to  be  charged  by 
the  water  company,  and  which  rates  were  held  to  be  unreason- 
able and  confiscatory,  and  were  accordingly  perpetually  en- 
joined. Can  the  city  expect  any  other  procedure  in  any  other 
attempted  regulation  by  the  enactment  of  *an  ordinance?  AncF 
this  was  a  case  in  which  the  franchise  of  the  company  had  ex- 
pired. 

Can  it  be  said  that  the  people  of  the  state,  including  the 
cities,  without  some  sort  of  expression,  either  in  the  Constitu- 
tion or  statutes,  to  that  effect,  intended  or  desired  to  return  to 
that  hopeless  and  helpless  state  in  this  regard  ?  If  so,  it  is  with- 
in their  power  to  write  such  an  intent  in  plain  language  into 
their  organic  law.  It  is  not  within  the  province  of  a  court  to  so 
write  it  for  them. 

Oarrigues,  C.  J.,  and  Bailey,  J.,  concur  in  the  dissenting 
opinion. 

On  Application  for  Rehearing. 

Bailey,  J.  While  fully  concurring  in  the  dissenting  opin- 
ion of  Mr.  Justice  Scott,  there  are  additional  reasons  why  I 
cannot  agree  to  the  opinions  of  the  majority,  and  why  a  rehear- 
ing should  be  allowed. 

It  has  been  urged  by  the  respondents,  especially  by  the  tele- 
phone company,  that  §  280  of  the  Charter  of  the  City  and  Coun- 
ty of  Denver  is  invalid  because  in  conflict  with  the  due  process 
and  equal  protection  clause  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  and  that  to  construe  arti- 
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cle  20  of  the  State  Constitution  as  amended  so  as  to  vest  in  Hie 
.  <aty  and  county  of  Denver  the  jurisdiction  to  regulate  the  busi- 
ness and  rates  of  the  respondent  telephone  company,  thus  de- 
priving the  Utilities  Commission  of  that  jurisdiction,  is  to  bring 
the  article  in  question  into  conflict  with  the  due  process  clause 
of  the  Fourteenth  Amendment  above  mentioned. 

These  contentions  seem,  for  the  following  reasons,  to  be  well 
taken : 

;    1.  Section  280  of  the  Charter  of  the  City  and  County  of 
'Denver  reads  as  follows : 

"AH  power  to  regulate  the  charges  for  services  by  public 
utility  corporations,  is  hereby  reserved  to  the  people,  to  be  exer- 
cised by  them  in  the  manner  herein  provided  for  initiating  an 
ordinance."  Municipal  Code  1917,  City  and  County  of  Den- 
ver, p.  146. 

The  manner  of  initiating  an  ordinance  is  prescribed  by  sec- 
tion 273  of  said  charter,  which  reads: 

"Any  proposed  ordinance  may  be  submitted  to  the  council 
by  petition  therefor  of  qualified  electors  equal  in  number  to  at 
least  5  per  cent  of  the  last  preceding  vote  for  mayor,  and  such 
proposed  ordinance  shall  be  passed  without  alteration  by  the 
council,  and  if  vetoed  by  the  mayor  shall  be  passed  over  his 
veto,  within  thirty  days  after  such  petition  is  filed,  or  the 
council  shall  refer  such  proposed  ordinance  to  the  qualified 
electors  at  the  next  municipal  election  held  not  less  than  sixty 
days  after  such  petition  is  filed.  If  such  petition  contain  a 
request  for  a  special  election  and  is  signed  by  qualified  electors 
equal  in  number  to  at  least  15  per  cent  of  the  last  preceding 
vote  for  mayor,  the  ordinance  thereby  proposed  shall  be  passed 
by  the  council  without  amendment  or  change,  and  if  vetoed  by 
.the  mayor,  shall  be  passed  oyer  his  veto,  within  thirty  days 
I  after  such  petition  is  filed,  or  the  council  shall  refer  such  pro- 
posed ordinance  to  the  qualified  electors  at  a  special  election 
which  shall  be  called  within  thirty  days,  and  held  not  less  than 
tiixty,  nor  more  than  ninety  days  after  such  petition  is  filed, 
unless  a  general  or  special  election  is  held  within  said  period 
of  time,  in  which  case  such  proposed  ordinance  shall  be  sub- 
•  mitted  to  a.  vote  at  such  election.  The  council  shall  cause  such 
proposed  ordinance  to  be  published  in  some  daily  newspaper  of 
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general  circulation  once  each  week  until  such  election  is  held. 
No  ordinance  adopted  by  vote  of  the  people  shall  be  repealed  or 
amended  by  the  council.  Any  provision  of  the  charter  in  con-t 
flict  herewith  is  hereby  repealed.,,  Municipal  Code  1917,  City 
and  County  of  Denver,  p.  142. 

It  is  demonstrated  that  the  method  of  rate  regulation  thus 
prescribed  precludes  the  possibility  of  any  hearing  as  the  basis 
of  regulation.  No  presumption  may  be  indulged  in  favor  of 
the  initiated  ordinance  relied  upon  by  petitioner,  nor  in  favor 
of  any  other  initiated  ordinance  enacted  in  pursuahce  of  the 
section  of  the  charter,  because  the  court  judicially  knows  that 
there  could  have  been  no  hearing  of,  or  consideration  given  to, 
the  facts  upon  which  rate  regulation,  to  be  valid,  must  always 
be  based.  Moreover,  the  charter  provides  a  method  by  which 
telephone  users  may  apply  for  a  change  in  rates,  but  affords  no 
method  by  which  the  telephone  company  may  make  such  appli- 
cation. These  sections  of  the  charter  manifestly  deny  the  tele- 
phone company  due  process  of  law  and  the  equal  protection  of 
the  law,  in  violation  of  the  Fourteenth  Amendment  The  ma- 
jority opinions,  in  denying  the  jurisdiction  of  the  Utilities 
Commission  to  regulate  the  rates  of  the  respondent  company, 
necessarily  and  inevitably  enforce  against  the  telephone  com- 
pany these  invalid  charter  amendments. 

2.  Article  20  as  amended  is* so  construed  by  the  majority 
opinions  as  to  parcel  out  the  telephone  company,  a  state-wide 
utility,  and  its  property,  among  as  many  independent  cities  as 
there  are  in  the  state  of  Colorado  having  a  population  of  2,000 
inhabitants,  with  the  power  in  each  city  to  regulate  the  busi- 
ness and  rates  of  the  company  within  its'  own  borders,  but  neces-* 
sarily  without  relation  to  the  effect  of  such  regulation  upon  the 
general  service  in  other  parts  of  the  state,  and  of  course  with- 
out relation  to  the  effect  of  such  regulation  upon  the  entire  busi- 
ness or  property  of  the  company  within  the  state. 

There  is  no  support  in  our  state  Constitution  for  such  con- 
struction, and  such  construction  brings  the  Article  into  direct 
conflict  with  the  due-process  clause  of  the  Constitution  of  the* 
United  States,  and  the  enforcement  of  that  construction,  neees- 
sitated  by  the  majority  opinions,  clearly  denies  to  the  telephone 
company  due  process  of  law. 
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The  several  opinions  of  the  majority,  so  far  as  they  relate  to 
the  particular  matters  herein  discussed,  although  they  do  not 
present  the  same  line  of  reasoning,  have  precisely  the  same 
effect,  because  they  permit  the  city  .to  arbitrarily  fix  rates  for 
the  telephone  company,  without  the  possibility  of  a  hearing, 
and  so  plainly  deny  to  it  due  process  of  law. 

From  each  of  these  opinions,  therefore,  I  must  dissent,  as 
well  for  the  reasons  so  clearly  and  fully  discussed  by  Mr.  Jus* 
tice  Scott,  as  for  the  additional  ones  hereby  suggested,  and  like- 
wise from  the  ruling  of  the  majority  in  denying  a  rehearing  in 
the  case. 

I  am  authorized  to  state  that  Mr.  Ohief  Justice  Qarrigues 
and  Mr.  Justice  Scott  concur  in  this  dissent. 


NBW  JBRSBST  BOARD  OF  PUBLIC  UTILITIES  OOMH188IOKEBS. 

BE  PUBLIC  SERVICE  RAILWAY  COMPANY. 

Rates  —  /Street  railways  —  Cost  of  service. 

1.  A  Commission  would  not  be  justified  in  ordering  a  street  rail- 
way company  to  return  to  a  6-cent  fare,  which,  under  present  con- 
ditions, would  result  in  the  company's  bankruptcy,  unless  there  was  a 
elear  showing  that  obligations  it  had  assumed  for  payment  of  fixed 
charges  were  in  excess  of  wl.at  would  be  justified  by  the  value  of  the 

.    property  used. 

Return  —  Reasonableness  —  Right  to  fair  return. 

2.  There  is  no  merit  in  the  contention  that  patrons  are  entitled 
to  lower  street  railway  fares,  without  regard  to  the  effect  upon  the 
financial  condition  of  the  company. 

Return  —  61*000  revenues  —  Street  railways  — •  Earnings  under  6-cent 
fare. 

8.  A  Commission  cannot  order  a  street  railway  company  to  re- 
turn to  a  5-cent  fare,  where  it  is  known  that  costs  have  greatly  in- 
creased, and  that  street  railway  companies  all  over  the  country  had 
been  permitted  to  increase  their  fares,  and  the  highest  court  of  the 
state  has  decided  that  the  company  cannot  be  compelled  to  adhere  to 
a  5-cent  fare. 


Rates  —  Street  railways  —  New  system  —  Test  during  political  cam- 
paign. 

Statement  that  fair  test  of  new  system  of  street  railway  rates 
cannot  be  had  where  it  had  been  made  an  issue  during  the  existing 
political  campaign,  p.  297. 
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Sates  —  Street  railways  —  Zone  system. 

Discussion  of  equities  of  zone  system  of  street  railway  fares,  p.  297. 

Mates  —  Street  railways  —  Prewar  fares. 

Statement  that  street  railway  with  the  present  cost  of  labox  and 
materials,  cannot  remain  solvent  on  prewar  fares,  p.  298. 

Bates  —  Street  railways  —  Zone  or  flat  rate  system. 

Discussion  of  respective  merits  of  zone  and  flat  street  railway 
fares,  p.  300. 

Bates  —  Street  railways  —  Test  of  sons  system. 

Discussion  of  serious  effect  of  discontinuing  sane  system  of  fares 
before  giving  it  a  fair  test,  p.  301. 

Bates  —  Street  railways  —  Effect  of  boycott. 

Discussion  of  effect  of  boycott  of  street  railway  rates,  p.  302. 

(Gaul,  Commissioner,  dissents.) 
[October  23,  1919.] 

Application"  for  permission  to  change  from  zone  system  of 
street  railway  rates  to  flat  7-cent  fare;  denied,  but  zone  system 
modified. 

By  the  Commission:  On  July  30,  1919,  this  Board,  by 
its  report,  permitted,  subject  to  certain  modifications,  a  trial 
of  a  zone  plan  with  a  schedule  of  tariffs  or  rates  providing  for 
the  payment  of  3  cents  for  a  ride  within  the  first  zone  in  which 
the  passenger  boards  a  car  and  2  cents  for  a  ride  in  each  addi- 
tional zone  or  part  thereof  traversed  on  the  same  car,  in  pro- 
ceedings which  were  then  pending  before  it.  The  purpose  of 
the  Board  in  permitting  the  plan  to  be  filed  was  to  test  its  feasi- 
bility and  to  test  the  operation  thereunder,  so  that  the  results 
thereof  could  be  used  in  evidence  in  the  pending  proceeding. 
The  plan  was  put  in  effect  on  September  14,  1919,  and  has  since 
been  in  operation. 

Shortly  thereafter  the  city  of  Camden  called  to  the  attention 
of  the  Board  the  effect  of  the  operation  of  the  system  in  Cam- 
den and  its  suburbs.  Much  confusion  attended  the  beginning 
of  the  operation  of  the  system  under  the  plan  in  Camden  and 
vicinity,  which  affected  many  patrons  of  the  road.  With  a  de- 
sire to  discourage  the  system  and  force  a  flat  fare  of  5  cents,  a 
general  boycott  of  the  lines  of  the  railway  company  in  Camden 
and  vicinity  was  instituted  and  continues  to  exist.  The  au- 
thorities of  the  city  of  Camden  requested  the  abrogation  or 
modification  of  the  system. 
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Upon  this  request  a  hearing  was  held  in  the  city  of  Camden 
on  September  29,  1919.  Numerous  witnesses  were  called  by 
the  municipal  authorities  of  Camden,  who  gave  testimony  as 
to  the  objections  of  the  residents  and  patrons  of  the  line  to  the 
zone  system,  and  to  the  effect  to. this  hearing,  and  before  the 
Board  had  arrived  at  a  determination  as  to  whether  the  zone 
system  should  be  modified  because  of  the  objections  urged  on 
behalf  of  the  people  of  Camden  and  vicinity,  the  president  of 
the  railway  company,  on  October  8th,  apprised  the  Board  that 
the  company  was  running  behind  $12,000  per  day,  of  which 
sum,  $4,j500  was  due  to  the  conditions  existing  in  Camden  and 
vicinity,  and  requested  permission  to  abandon  the  zone  plan  and 
return  to  the  flat  fare  of  7  cents  with  a  charge  of  1  cent  for  a 
transfer.  Upon  this  application,  notice  was  given  to  all  of  the 
municipalities  of  the  application,  and  a  hearing  thereon  was 
held  on  October  16,  1919.  Many  representatives  of  the  munici- 
palities appeared  and  expressed  their  views  both  as  to  the  con- 
tinuation of  the  zone  system  and  a  return  to  the  pre-existing 
flat  fare  of  7  cents  and  1  cent  for  a  transfer.  To  many  of  the 
municipalities  neither  the  zone  system  nor  the  pre-existing  flat 
fare  was  desirable,  and  it  was  urged  that  the  Board  should  fix 
a  flat  fare  of  5  cents  as  a  just  and  reasonable  rate. 

It  became  apparent  at  the  hearing  that  much  confusion  ex- 
isted as  to  the  present  status  of  the  proceeding  in  which  the 
zone  plan  was  permitted  to  be  filed,  and  upon  the  suggestion 
of  one  of  the  representatives  of  municipalities  that  a  confer- 
ence be  held  at  which  the  representatives  of  the  municipalities 
might  meet  with  the  officials  of  the  railway  company  for  a  full 
discussion  of  the  problem  with  a  view  to  reaching  some  agree- 
ment which  would  be  acceptable  to  the  company  as  well  as  to 
the  municipalities,  an  adjournment  of  the  further  hearing  was 
ordered  until  October  21st.  The  conference  of  the  railwav  of- 
ficials  with  the  representatives  of  the  municipalities  was  held 
on  October  20th,  at  the  offices  of  the  railway  company  in  the 
city  of  Newark. 

It  was  stated  to  the  Board  at  the  hearing  on  October  21st, 
that  no  agreement  had  been  reached  at  this  conference.  Fur- 
ther statements  of  the  desires  of  the  municipalities  were  then 
made  to  the  Board  by  their  respective  representatives,  and  the 
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president  of  the  railway  company  offered  to  the  Board  for  its 
consideration  a  schedule  of  rates  to  be  charged  under  the  zone 
plan  in  modification  of  the  former  rates,  and  in  substitution 
thereof,  if  the  Board  should  determine  to  continue  the  zone 
plan  with  a  modified  schedule  of  rates  as  well  as  a  return  to 
the  pre-existing  flat  fare  of  7  cents  with  1  cent  for  a  transfer. 

None  disputed  the  fact  that  a  fair  trial  of  the  zone  system 
had  not  been  had.  Subsequent  to  the  application  of  the  rail- 
way company  for  the  abrogation  of  the  zone  system,  and  at  the 
hearing  held  on  October  16th,  the  railway  company  reported 
that  in  the  interim  an  improvement  in  the  operation  of  the  zone 
system  had  been  manifest,  both  financially  and  from  a  traffic 
standpoint.  The  causes  which  militated  against  a  fair  trial  of 
the  system  were  numerous.  The  plan  was  instituted  during  a 
political  primary  campaign.  None  of  the  ticket  issuing  devices 
were  installed  and  make-shift  cash  register  devices  for  the  regis- 
tration of  fares  had  been  partially  installed,  thus  occasioning 
much  confusion  both  at  points  of  heavy  loading  and  discharging, 
resulting  in  pronounced  delays.  Some  traffic  delays  and  con- 
fusion had  been  anticipated  as  incidental  to  the  initiation  of  a 
new  and  radical  change.  It  was  expected,  however,  that  a  fair 
trial  of  the  plan  would  indicate  to  what  extent  the  confusion 
and  delays  accompanying  the  installation  of  the  system  might 
reasonably  be  avoided,  and  what  changes  should  be  made  in 
the  location  of  zone  points.  The  reasonable  co-operation  of  the 
public  and  the  company  was  looked  for. 

Some  opposition  from  the  long  haul  riders  to  the  plan,  be- 
cause of  the  increased  fares  required  to  be  charged  to  them 
under  the  plan  over  and  above  the  pre-existing  flat  fare,  was 
regarded  as  inevitable.  The  objections  of  the  long  haul  riders, 
the  confusion  and  delays  occasioned  by  the  inauguration  of  the 
plan  with  temporary  equipment,  and  the  utterances  of  candi- 
dates for  political  offices  as  well  as  the  platform  declaration  of 
political  parties,  produced  a  condition  from  which  it  might  be 
assumed,  in  the  absence  of  other  evidence,  that  general  public 
opposition  and  misunderstanding  of  the  principle  of  regulating 
charges,  in  accordance  with  the  distances  traveled,  would  make 
impracticable  an  adjustment  of  fares  in  accordance  therewith. 

From  the  expressions  of  opinion  by  the  representatives  of  the 
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municipalities,  the  Board  is,  however,  convinced,  that  there  is  a 
much  more  general  appreciation  of  the  equity  of  charging  in 
accordance  with  a  zone  system  than  superficial  observation 
would  indicate.  It  is  not  meant  by  this  that  the  charges  and 
the  details  of  the  operation  of  the  system,  now  in  effect,  met 
with  approval.  It  is  the  concensus  of  opinion  that  the  charges 
resulting  under  the  prevailing  schedule  for  the  long-distance 
riders  are  too  high ;  that,  except  in  cases  where  there  is  no  other 
method  of  transportation  available,  these  charges  would  not  be 
paid. 

With  few  exceptions  the  company's  proposal  to  abrogate  the 
zone  plan  and  return  to  a  flat  fare  of  7  cents  with  1  cent  for 
a  transfer  was  unfavorably  received.  It  was  urged  by  some 
that  the  zone  plan  should  be  abrogated,  and  the  company  be 
required  to  restore  the  flat  fare  of  5  cents  in  effect  before  the 
approval  by  the  Board  of  a  higher  charge.  Many  of  those, 
who  urged  this,  contended,  and  with  evident  sincerity,  that  if 
this  were  done,  riding  would  increase  to  such  an  extent  that 
the  company's  revenues  would  be  equal  to  those  which  would 
accrue  under  a  7  cent  fare. 

The  monthly  reports  to  the  Board,  which  give  the  receipts 
for  each  month  during  which  the  7  cent  fare  was  in  effect,  and 
the  receipts  for  the  corresponding  month  of  the  preceding  year 
under  the  5  cent  fare,  do  not  sustain  this  contention. 

While  receipts  under  the  7  cent  fare  did  not  increase  in  full 
proportion  to  the  amount  of  increase  in  the  fare,  this  resulting 
from  some  decrease  in  travel,  they  did  exceed  materially  the 
receipts  under  the  5  cent  fare. 

That  the  company  cannot  remain  solvent  and  afford  the  serv- 
ice which  the  public  should  receive  under  the  rate  of  fare  which 
was  adequate  before  the  war  must  be  recognized,  as  the  in- 
creases in  costs  of  labor  and  material  since  are  well  known.  Its 
income  with  the  increased  fares  which  have  been  allowed  has 
been  barely  sufficient  to  pay  operating  expenses,  rentals,  and 
fixed  charges.  It  is  apparent  that  these  rentals  and  charges 
cannot  be  paid  under  a  5  cent  fare  except  by  serious  impair- 
ment of  service. 

[1]  The  Board  would  not  be  justified  in  ordering  the  com- 
pany to  return  to  a  fare  which  prevailed  under  operating  con- 
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ditions  vastly  different  from  those  now  existing,  and  which 
would  result  in  the  company's  bankruptcy,  except,  upon  a  clear 
showing,  that  the  obligations,  it  had  assumed  for  the  payment 
of  rentals  and  other  fixed  charges,  were  in  excess  of  what  would 
be  justified  by  the  value  of  the  properties  used.  Until  the  pro- 
ceeding which  is  now  pending  before  the  Board  to  determine 
the  fair  value  of  the  properties  of  the  railway  company  is  com- 
pleted, this  cannot  be  ascertained.  In  the  interim,  however,  or 
until  it  clearly  appears  that  the  rentals  and  fixed  charges  being 
paid  under  the  existing  leases,  are  in  excess  of  a  fair  return  on 
the  fair  value  of  the  property,  any  rate,  fixed  by  the  Board 
which  clearly  would  result  in  revenue  insufficient  to  pay  rentals 
end  fixed  charges,  would  be  against  the  decisions  of  the  courts 
by  which  we  must  be  boui>d. 

[2]  That  the  public  is  justly  and  reasonably  entitled  to 
lower  fares,  without  regard  to  the  effect  of  this  upon  the  com- 
pany under  which  the  properties  are  now  united  and  operated, 
is  a  contention  without  merit 

Before  any  permanent  zone  plan  is  adopted  by  the  Board  or 
any  final  or  permanent  schedule  of  rates  is  permitted  to  be 
charged  the  value  of  the  properties  of  the  company  will  be  de- 
termined. The  Board  has  required  the  company  to  submit  to 
it  a  complete  inventory  and  appraisal  of  its  property.  This  in* 
ventory  and  appraisal  has  been  checked  by  experts  and  account- 
ants employed  by  the  Board,  and  subjected  to  the  criticism  of 
experts  employed  by  associated  municipalities  who  are  ably 
lepresented  by  counsel.  The  Board  is  now  holding  hearings,  at 
which  testimony  of  experts  representing  the  public  is  being 
presented.  The  properties  are  of  such  magnitude  and  extent 
that  the  Board  cannot,  in  fairness  to  the  public,  hurry  the  pro- 
ceeding to  the  exclusion  of  the  testimony  of  experts,  who  are 
in  the  public  employ  and  are  submitting  to  the  Board  the  re- 
sults of  their  study  and  investigation. 

At  as  early  a  date  as  is  practicable,  with  due  regard  for 
the  legitimate  interests  of  all  concerned,  the  proceeding  will  be 
concluded,  and  the  return,  which  the  company  is  fairly  entitled 
to  receive  upon  the  value  of  its  property,  will  be  fixed. 

[3]  Until  this  can  be  done,  faced  as  the  Board  is  with  {he 
fact  of  greatly  increased  costs  of  operation,  knowing  that  all 
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•over  the  country  street  railway  companies,  fairly  comparable 
with  that  under  consideration,  have  been  permitted  to  charge 
more  than  the  5  cent  rate  generally  prevailing  before  the  war, 
land  with  the  question  of  compelling  this  company  to  adhere  to 
a  5  cent  fare  having  been  positively  decided  in  the  negative  by 
our  highest  court,  it  cannot  fix  that  rate  as  a  just  and  reason- 
able rate.  There  remains,  therefore,  for  consideration  the  ques- 
tion whether  the  zone  plan  shall  be  abrogated  and  the  company's 
request  for  permission  to  return  to  a  flat  fare  of  7  cents,  plus 
•1  cent  for  a  transfer  shall  be  allowed. 

It  was  intimated  by  the  president  of  the  railway  company, 
that  his  purpose  in  requesting  the  return  to  the  pre-existing 
flat  fare  of  7  cents  was  in  no  sense  final,  but  was  likely  to  give 
the  company  immediate  partial  relief  from  the  financial  loss  it 
was  suffering  under  the  zone  plan.  From  the  statements  made, 
it  is  reasonable  to  expect  that,  with  the  restoration  of  the  flat 
7  cent  fare,  the  company  will  subsequently  apply  for  a  further 
increase  in  the  amount  thereof,  should  the  operations  under 
the  said  fare  be  insufficient. 

The  Board,  in  its  earliest  report  in  these  proceedings,  an* 
nounced  its  conviction  that  the  flat  rate  charge  for  electric  street 
railways  is  uneconomical  and  inequitable,  and  from  the  experi- 
ence obtained  since,  it  is  more  firmly  convinced  that  some  plan 
or  method  of  charging,  which  will  more  equitably  relate  the 
cost  of  service  to  the  length  of  haul,  must  be  devised.  This  is 
not  only  the  experience  with  the  electric  railways  of  this  state, 
but  is  as  well  the  experience  of  the  railway  systems  generally. 
Inasmuch  as  any  new  system  would  be  novel  and  uncertain  of 
accurate  determination,  both  as  to  operation  and  financial  re- 
sults, it  is  particularly  desirable  that,  with  a  view  to  the  final 
determination,  more  extensive  experience  with  the  proposed 
system  should  be  had  so  as  to  determine  the  actual  results  there- 
under. These  actual  results  can  only  be  obtained  by  a  fair  trial 
in  which  there  exists  complete  co-operation  between  the  public, 
the  company,  and  its  employees.  It  is,  therefore,  desirable  that 
dome  plan  to  work  out  the  principle  be  continued  rather  than 
abrogated.  It  would  be  almost  fatal  to  the  principle,  which 
the  Board  is  seeking  to  work  out,  to  abandon  the  plan  at  this 
time,  before  it  has  had  a  fair  trial.     Governing  agencies,  else- 
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where  in  the  United  States,  making  similar  studies  of  the 
street  railway  problem,  are  watching  with  interest  the  trials  of 
new  systems.  To  conclude  that  the  plan  proposed  here  had 
failed  would  seriously  retard  the  possible  solution  of  the  prob- 
lem, and  would  not  be  justified  because  of  the  conceded  fact 
that  the  plan  has  not  had  a  fair  trial.  It  seems  to  the  Board, 
therefore,  that  it  is  particularly  desirable  under  all  of  the  facta 
and  circumstances  to  continue  the  plan,  with  modifications, 
which  will  seek  to  meet  the  objections  of  the  riders,  and  en-, 
courage  resumption  of  travel  for  the  longer  distances,  thus  af- 
fording to  the  company  revenues  of  which,  under  the  existing' 
charges,  it  is  deprived.  These  objections,  insofar  as  they  re- 
late to  the  location  of  zone  points,  can  be  dealt  with  as  the  in- 
dividual merits  of  each  particular  complaint  is  investigated. 
The  principal  objection  seems  to  be  directed  to  the  schedule  of 
rates  under  the  plan,  rather  than  to  the  plan  itself,  and  tha 
Board  believes  that  objections  to  the  fares,  which  accrue  under 
the  prevailing  plan  to  the  long  haul  riders,  have  much  merit, 
particularly  where  the  aggregate  fare  exceeds  the  commutation 
rates  charged  on  competing  steam  railroads.  This  can  only 
result  in  the  abandonment  of  the  use  of  the  lines  where  other- 
facilities  for  transportation  exist.  A  readjustment  of  the  fares 
under  the  plan  is  possible. 

Calculations  have  been  made  with  a  view  to  determine  tha 
operating  results  under  the  flat  fare  of  7  cents  with  1  cent  for 
a  transfer,  to  which  rate  the  company  requested  permission  tt> 
return.  The  financial  results  of  the  operations  under  this  fare 
are  available  to  the  Board  in  the  monthly  reports  filed  by  the 
iranpany,  pursuant  to  the  orders  of  the  Board,  during  the  exist- 
ence of  said  fare.  Calculations  made  by  the  experts  of  the 
Board  indicate  that  under  a  schedule  of  rates  as  follows : 

"Five  cents  for  the  first  two  zones  under  the  plan  and  one 
cent  for  each  zone  thereafter  with  a  charge  of  one  cent  for  a 
transfer." 

[Revenues  will  accrue,  equal  to  those  which  would  be  obtained* 
if  a  fare  of  7  cents  with  1  cent  for  a  transfer  should  be  charged 
under  the  conditions  which  now  exist 

This  schedule  will  largely  meet  the  wishes  of  many  of  the^ 
municipalities  in  that  it  will  permit  a  fair  ride  within  the 
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limits  of  most  municipalities  for  5  cents.  It  will  also  reduce 
the  charges  to  the  long  haul  riders  sufficiently  to  induce  them 
to  patronize  the  lines,  and,  in  most  cases,  will  bring  the  aggre- 
gate rate  below  the  commutation  rates  charged  by  competing 
steam  railroad  lines.  Such  a  schedule  will  have  the  effect  of 
making  the  use  of  the  lines  attractive  to  the  short  haul  as  well 
as  the  long  haul  riders.  It  was  the  hope  in  the  make-up  of  the 
prevailing .  schedule  of  rates  to  attract  short  haul  riders  with 
the  inducement  of  the  low  fare  of  3  cents.  The  delay  occa- 
sioned in  making  change  militated  against  its  successful  opera- 
tion, and  the  reports  to  the  Board,  would  indicate  that  many  of 
the  short  haul  riders  would  preferably  pay  a  5  cent  fare  for 
any  ride  rather  than  suffer  the  delay  and  confusion  resulting 
in  making  change  to  permit  the  payment  of  3  cents.  While  re- 
sults cannot  be  determined  in  the  absence  of  actual  trial,  it  is 
reasonable  to  assume  that  the  change  from  3  cents  to  5  cents 
will  not  be  objectionable  to  any  considerable  number  of  the 
company's  patrons  and  that,  in  view  of  the  large  number  of 
ehort  haul  riders,  the  revenues  from  this  zone  will  increase 
materially. 

In  making  this  report  the  application  of  the  city  of  Camden 
for  the  abrogation  of  the  zone  system  is  incidentally  disposed 
of.  It  is  not  the  intention  of  the  Board  to  deal  in  this  report 
with  all  the  details  which  affect  traffic  conditions  in  Camden. 
These  will  be  given  further  consideration  by  the  Board  with  a 
view  to  correcting  such  inequalities  as  may  appear  to  continue, 
with  a  view  to  bringing  about  a  traffic  situation  fair  to  the  com- 
pany and  satisfactory  to  the  people  of  Camden  and  vicinity. 
The  situation  in  Camden  is  peculiar  in  that  a  systematic  boy- 
cott of  the  company's  lines  has  been  instituted  and  is  main- 
tained. While  there  is  dissatisfaction  in  other  parts  of  the 
state  with  the  zone  system  as  it  is  now  in  effect,  there  has  been 
no  general  boycott  of  the  company's  lines  because  of  the  sys- 
tem. It  is  the  Board's  opinion  that  this  boycott  is  largely  due 
to  a  mistaken  idea  of  the  Board's  authority  to  order  a  5  cent 
fare  because  of  the  existence  of  ordinances  enacted  a  number  of 
years  ago,  which  were  accepted  by  the  companies,  now  part  of 
the  Public  Service  Railway  system,  and  which  provides  for  5 
cent  fares  in  a  number  of  municipalities.    It  is  the  opinion  of 
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the  Board  that  the  people  of  Camden  and  vicinity  will,  upon 
reflection,  appreciate  the  fact  that  the  Board  of  Public  Utility 
Commissioners  cannot,  in  the  proper  performance  of  its  duty, 
direct  the  company  to  charge  a  certain  rate  because  the  riding 
public  emphatically  declare  they  will  not  use  the  company's 
lines  unless  this  rate  is  fixed;  or  that  they  will  continue  to 
submit  themselves  to  material  inconvenience,  and  pay  much 
more  for  other  methods  of  transportation  rather  than  pay  the 
street  railway  fare  approved  by  the  Board. 

The  Board  in  fixing  rates  must  give  due  consideration  to  the 
rules  laid  down  by  the  courts  for  its  guidance,  and  to  the  re- 
turn which  the  company  is  lawfully  entitled  to  receive.  It  is 
the  hope  of  the  Board  that  the  people  of  Camden  and  vicinity 
will  consider  this  question  in  all  of  its  aspects,  and  will  assist 
the  Board  in  the  attempt  it  is  making,  under  the  peculiarly  try- 
ing conditions  which  have  resulted  from  the  war,  to  solve  this 
difficult  problem  with  fairness  to  all  concerned. 

The  Board  therefore  refuses  the  application  of  the  company 
to  abrogate  the  zone  plan,  and  to  permit  the  company  to  return 
to  a  flat  fare  of  7  cents  with  a  charge  of  1  cent  for  a  transfer. 

The  Board  recommends  the  continuation  of  the  zone  system 
with  a  modification  of  the  schedule  of  fares  thereunder  pro- 
viding for  a  charge  of  5  cents  for  the  first  two  zones  and  1  cent 
a  zone  thereafter  with  a  penny  for  each  transfer. 

The  permission  of  the  company  to  collect  the  charges  and 
tariffs,  above  indicated,  shall  be  imposed  and  exacted  by  the 
company,  and  be  collected  only  in  the  event  that  prior  to  the 
28th  day  of  October,  1919,  the  Public  Service  Railway  Com- 
pany shall  file  with  this  Board  its  acceptance,  in  writing,  of  the 
.same  conditions  as  were  set  forth  in  the  report  of  this  Board  in 
the  matter  of  the  application  of  the  Public  Service  Railway 
Company  for  a  further  increase  in  rates  of  fare,  dated  July  30, 
1919  (P.U.R.1919E,  710). 

The  Board  will  retain  jurisdiction  of  the  proceeding  in  which 
these  rates  are  permitted  to  be  filed,  as  herein  provided,  for  the 
purpose  of  modifying  or  abrogating  same  as,  and  if,  the  condi- 
tions change,  and  as,  and  if,  the  results  of  operation  warrant. 

Dated  October  23,  1919. 
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Board  of  Public  Utility  Commissioners,  John  W.  Slocum, 
President;  Alfred  S.  March,  George  F.  Wright,  and  Harry  L. 
Knight,  Commissioners. 

Gaul,  Commissioner,  dissenting:  Concurrently  with  this 
report,  the  majority  of  the  members  of  the  Board  have  handed 
down  their  report  in  this  matter,  with  which  report  I  dissent, 
for  the  following  reasons: 

It  is  my  opinion  that  the  two  schedules  providing  for  a  zone 
system  of  rates  offered  by  the  company  are  impractical.  My 
colleagues  have  agreed  to  submit  a  zone  plan,  5  'cents  for  the 
first  two  miles  and  a  penny  a  mile  thereafter  with  a  penny  for  a 
transfer.  Although  I  was  a  believer  in  the  justice  of  the  zone 
system  of  fares,  the  present  trial  has  convinced  me  that,  un- 
less some  radical  change  can  be  made  in  the  method  of  fare 
collection,  the  delay  caused  by  collecting  fares  under  any  zone 
system  will  drive  more  passengers  away  than  the  most  equitable 
zone  system  will  attract. 

It  is  my  belief  the  public  wants  service,  and  is  willing  to  pay 
for  it.  Frequency  and  rapidity  of  service  are  the  essentials  of 
good  trolley  transportation.  The  number  of  riders  will  increase 
in  proportion  to  the  speeding  up  of' service.  Therefore,  as  I 
believe  that  any  zone  system  of  fares  will  slow  up  traffic,  I 
favor,  until  a  valuation  of  the  property  is  reached  by  this  Com- 
mission, a  return  to  the  flat  fare  system  of  7  cents  and  a  penny 
for  a  transfer,  which  the  supreme  court  of  this  state,  in  review- 
ing this  Board's  decision,  has  decided  is  a  just  and  reasonable 
fare. 

On  Behearing. 

On  October  28, 1919,  the  Public  Service  Bailway  Company  re- 
fused to  accept  the  schedule  of  rates  under  the  zone  plan  recom- 
mended by  this  Board  in  its  report  of  October  23,  1919,  and  re- 
newed its  application  for  the  abandonment  of  the  zone  system 
and  permission  to  return  to  the  flat  fare  of  7  cents  with  one  cent 
for  a  transfer.  The  concluding  paragraph  of  the  company's 
present  application  is  as  follows:  "The  company  is  of  the 
opinion,  for  the  foregoing  reasons,  that  the  whole  zone  system 
project  is  a  practical  failure,  at  least  as  applied  to  this  property, 
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and  should  be  immediately  abandoned  and  that  the  company 
should  at  this  time  return  to  a  flat  fare  of  7  cents  with  a  penny' 
for  a  transfer.  The  company,  therefore,  is  unable  to  accept  the 
recommendation  of  the  Board  and  renews  its  application  to  re- 
turn to  the  flat  fare  of  7  cents  with  a  penny  for  a  transfer,  which 
rate  has  already  been  approved  by  the  court  of  errors  and  appeals 
of  the  state  of  New  Jersey.  The  company  expressly  states,  how- 
ever, that  this  rate  under  the  present  operating  conditions,  will 
only  keep  the  company  going,  will  not  yield  it  any  return  upon 
its  capital  stock  investment,  and  is  not  the  rate  to  which  the  com- 
pany is  entitled." 

The  Board  dismisses  the  application  for  the  following  rea- 
sons: (1)  The  application  was  passed  on  comprehensively  by  the 
Board  in  the  original  application  and  no  new  facts  have  been  pre- 
sented which  would  justify  the  Board  in  changing  its  conclusions. 
The  application  is  irregular  in  that  it  is  not  made  pursuant  to  any 
section  of  the  statute.  The  Board  has  endeavored  to  solve  a  seri- 
ous problem  in  a  practical  manner  by  permitting  rates  to  become 
effective  to  meet  changing  conditions  and  thus  enabling  the  com- 
pany to  operate.  The  rejection  of  its  last  effort  and  the  assertion 
by  the  company  of  its  legal  rights  precludes  the  Board  from  con- 
sideration of  any  application  excepting  such  as  is  presented  to 
it  in  conformity  and  compliance  with  the  provisions  of  the  stat- 
ute. 

It  is  apparent  that  the  application  is  not  designed  to  meet  the 
present  situation  nor  the  present  demands  of  the  company  nor  is 
it  in  accordance  with  the  claims  of  the  company  as  to  the  amount 
of  revenue  to  which  it  is  entitled. 

(2)  The  application  is  not  made  in  good  faith  because  there 
could  only  result  further  applications  for  increases  in  the  flat  fare. 
There  is  no  certainty  that  the  flat  rate,  sought  to  be  restored, 
would  yield  as  much  as  it  formerly  yielded.  On  the  contrary, 
it  is  highly  probable  under  existing  conditions  that  it  would 
yield  diminished  revenues  to  the  company  to  an  extent  that  would 
require  further  increased  flat  fare  or  sessation  of  service. 

(3)  From  the  facts  now  before  the  Board  in  that  part  of  the 
case  in  which  the  value  of  the  properties  of  the  Public  Service 
Railway  Company  is  under  investigation,  it  is  apparent  that  with 
the  continued  existence  of  high  costs  of  operation,  some  other 
method  of  charging  other  than  a  flat  fare  will  have  to  be  con- 
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sidered.  The  Board  reiterates  its  conclusions  contained  in 
» former  reports  that  it  is  highly  desirable  that  the  zone  plan  be 
permitted  to  have  a  fair  trial ;  that  a  fair  trial  would  be  more 
likely  to  be  had  under  the  schedule  of  rates  recommended  by  this 
Board  than  under  any  other  rates  proposed  and  that  said  schedule 
of  rates  would  yield  to  the  company  as  much  revenue  as  the  7 
cent  rate  with  one  cent  for  a  transfer  would  yield  under  existing 
conditions.  In  proposing  schedules  of  rates  to  be  tried  under 
the  zone  plan  at  the  hearing  on  October  21,  1919,  the  president* 
of  the  railway  company  stated  the  position  of  the  company  to  be 
as  follows :  "It  is  the  position  of  the  company  that  it  will  try  out 
any  reasonable  method  that  the  Board  might  suggest,  that  it 
thinks,  in  deference  to  the  Board,  is  reasonable.  I  do  not  think 
we  can  be  expected  to  try  a  method  that  we  think  would  be  suici- 
dal. I  think  it  is  too  serious  a  matter.  We  have  lost  too  much. 
But  these  rates  that  I  have  suggested  are  the  ones  that  in  our 
judgment  will  come  anywhere  near  producing  the  money.  If  the 
Board  should  produce  some  other  rate  which  in  their  judgment 
and  in  ours  too  had  a  reasonable  show  to  produce  the  money,  we 
would  be  very  glad  to  try  it,  but  the  day  of  experimentation  with 
the  railway  is  pretty  nearly  at  an  end." 

The  Board  assumed  that  the  president  meant  what  he  said 
and  thereupon  recommended  a  schedule  of  rates  which  it  believed 
and  still  believes  would  approximately  produce  as  much  revenue 
as  the  alternative  flat  rate  would  produce,  and  would  probably  do 
much  toward  restoring  normal  traffic 

Dated,  October  30,  1919. 

Board  of  Public  Utility  Commissioners;  John  W.  Slocum, 
President,  Alfred  S.  March,  George  F.  Wright,  an3.  Harry  L. 
Knight*,  Commissioners. 

Gaul,  Commissioner  dissenting:  For  the  reasons  heretofore  ex- 
pressed, I  am  of  the  opinion  that  the  zone  fare  should  be  abro- 
gated and  the  7  cent  fare  with  one  cent  for  a  transfer  should  be 
put  into  effect, 
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NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

PXJBCHASEES  OP  GAS  IN"  INCORPORATED  VILLAGE  OF 

ALLEGANY 

v. 

KEYSTONE  GAS  COMPANY. 

[Case  No.  6303.] 

MAYOR  OF  OLEAN 
v. 

KEYSTONE  GAS  COMPANY. 

[Case  No.  6307.] 

Return  —  Amount  —  Natural  gas. 

1.  Rates  of  a  natural  gas  company  which  produced  a  return  of 
about  2.5  per  cent  on  the  investment,  are  not  unreasonable. 

Service  —  Power  of  Commission  —  Foreign  natural  gas  company, 

2.  The  New  York  Commission  cannot  compel  a  foreign  natural  gas 
company  to  transport  gas  into  New  York,  although,  upon  ad  investi- 
gation, it  might  determine  whether  the  present  price  charged  by  the 
producing  company  to  the  local  distributing  company  was  reasonable, 
and,  if  found  unreasonable,  fix  a  lower  rate. 

[November  6,  1019.] 

Complaint  as  to  increase  in  natural  gas  rates;  dismissed. 

Appearances:  John  K.  Ward,  Attorney,  city  of  Olean,  for 
complainant;  Allen  J.  Hastings,  Olean,  New  York,  for  respond- 
ent., 

Irvine,  Commissioner:  The  Keystone  Gas  Company  sup- 
plies natural  gas  in  a  part  of  the  city  of  Olean,  the  village  of 
Allegany,  and  to  a  few  customers  in  the  town  of  Allegany. 
Early  in  1918  the  price  of  gas  was  increased  from  35  cents  per 
thousand  feet  to  42  cents  per  thousand  feet  with  a  discount  of 
2  cents  for  prompt  payment.  Complaints  were  filed  against 
this  increase  by  the  city  of  Olean  and  the  village  of  Allegany, 
but  the  complaints  were  not  pressed  and  on  November  26,  1918, 
the  cases  were  closed  without  prejudice.  Subsequently,  a  sup- 
plemental complaint  was  served  charging  that  the  rate  had  been 
again  increased  to  47  cents  a  thousand  feet  (with  a  discount  of 
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2  cents  for  prompt  payment).     The  cases  were  then  reopened 
and  hearings  were  held. 

[1]  The  Keystone  Gas  Company  is  a  Pennsylvania  corpo- 
ration which  has  supplied  the  communities  concerned  for  many 
years,  but  for  at  least  thirty  years  it  has  had  no  producing 
capacity  and  has  of  late  years  purchased  all  its  gas  from  the 
Iroquois  Natural  Gas  Company.  The  Iroquois  company  sup- 
plies certain  communities  in  the  state  of  New  York  including 
the  city  of  Buffalo.  It  produces  a  part  of  its  gas  in  this  state, 
but  the  greater  part  of  its  supply  comes  from  the  state  of  Penn- 
sylvania, in  part  produced  by  itself  and  in  part  produced  by 
other  corporations  and  sold  to  the  Iroquois  company.  There  is 
a  community  of  interest  between  the  Iroquois  company  and  the 
other  producing  companies.  There  is  no  community  of  inter- 
est whatsoever  between  the  Iroquois  company  and  the  Key- 
stone company.  All  the  gas  supplied  to  Olean  and  Allegany 
comes  from  Pennsylvania.  The. entire  increase  in  the  price  to 
consumers  in  the  Keystone  territory  is  attributable  to  the  in- 
crease in  price  demanded  and  received  by  the  Iroquois  com- 
pany from  the  Keystone  company.  The  Keystone  company 
proved  an  investment  of  at  least  $208,000  which,  after  investi- 
gation by  the  city  of  Olean,  remains  unquestioned  on  the  rec- 
ord. The  assessed  valuation  is  considerably  more.  The  in- 
come of  the  Keystone  company  for  the  year  1918  amounted  to 
about  2.5  per  cent  return  on  this  investment  As  the  order,  it 
is  proposed  to  make,  is  of  a  temporary  character,  it  is  unneces- 
sary to  go  into  details  of  the  income  account.  It  is  sufficient 
to  say  that,  on  the  whole,  the  items  of  operating  expense  seem 
reasonable,  and  while  one  or  two,  on  a  close  investigation, 
might  be  reduced,  the  entire  elimination  of  these  would  not  in- 
crease the  income  to  anything  amounting  to  a  fair  return  on 
the  investment.  The  Iroquois  company  has  served  notice  on 
the  Keystone  company  that  it  will  not  furnish  gas  after  Jan- 
uary 1,  1920.  The  Commission  knows  that  during  the  winter 
months  its  capacity  to  furnish  gas  in  Buffalo  and  other  com- 
munities is  strained  already,  but  to  deprive  Olean  arid  Alle- 
gany of  the  supply  would  work  a  great  hardship  upon  those  com- 
munities. It  is  not  too  strong  to  say  that  such  an  occurrence 
would  be  a  disaster.     With  the  diminishing  supply  of  natural 
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gas,  it  is  perfectly  evident  that  all  communities  accustomed  to 
its  use  will,  in  the  not  remote  future,  be  compelled  to  substitute 
other  fuel.  At  45  cents  per  thousand  feet  these  communities 
are  enjoying  much  cheaper  fuel  and  light  than  is,  under  pres- 
ent conditions,  obtainable  from  other  sources. 

[2]  There  is  no  interstate  regulation  of  the  transportation 
of  natural  gas.  This  Commission  might  probably  institute  a 
proceeding  to  determine  whether  the  present  price  charged  by 
the  Iroquois  company  to  the  Keystone  company  is  reasonable 
and,  if  found  unreasonable,  it  might  fix  a  lower  price  but  it 
could  not  compel  the  Iroquois  company  to  transport  gas  from 
Pennsylvania  to  New  York  at  the  price  so  fixed.  The  Keystone 
company  is  not  earning,  and  cannot  earn,  an  unreasonably  high 
return  at  the  present  rate  at  which  it  must  purchase  its  gas. 
and  no  other  source  of  supply  seems  at  present  available.  The 
complainants  must,  therefore,  be  dismissed,  but  the  whole  mat- 
ter may  be  reopened  on  complaint  of  the  Keystone  company, 
the  city  of  Olean,  the  village  of  Allegany,  or  consumers  in  any 
community  served  at  any  time  after  December  1,  1919,  or  at 
such  later  time  when  the  relations  between  the  Keystone  com- 
pany and  the  Iroquois  company  for  the  period  following  the 
close  of  the  present  year  may  be  determined- 
All  concur. 

a 

Note. — A  similar  order  was  entered  in  Foster  Studholme,  as 
Mayor  of  the  city  of  Olean  v.  Producers  Gas  Company,  Case  No. 
6748,  Nov.  6,  1919. 
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VILLAGE  OP  GOSHEN 

V. 

WALLKILL  TBANSIT  COMPANY. 

[Case  No.  6905.] 

« 

Rate*  —  Filed  schedules  —  Power  of  utility  —  Effect. 

1.  A  public  service  corporation  has  the  positive  right  to  file 
schedules  giving  notice  of  a  proposed  change  in  rates  without  any 
action  on  the  part  of  the  Commission,  unless  the  rates  affected  have 
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theretofore  been  fixed  and  are  effective  under  an  order  of  the  Commis- 
sion, and  such  filing  is  no  evidence  that  the  Commission  has  approved 
the  rates  named  in  the  schedule. 
Constitutional  law  —  Impairment  of  contract  —  Pouter  of  Commission 
to  change  rates, 

2.  The  New  York  Commission  has  jurisdiction  to  increase  or  de- 
crease rates  fixed  in  a  franchise  granted  by  a  municipality  to  a  public 
service  corporation,  which  reserves  the  right  to  the  legislature  to 
regulate  or  reduce  such  rates. 

[November  6,  1919.] 

Complaint  as  to  proposed  increase  in  passenger  fare; 
ordered  that  Commission  has  jurisdiction  to  decide  the  case 
upon  the  merits. 

Appearances:  Philip  A.  Rorty,  Esq.,  corporation  counsel 
for  the  village  of  Goshen,  New  York. 

Barhite,  Commissioner:  The  Wallkill  Transit  Company,, 
operating  a  street  surface  railroad  which  extends  within  the 
city  of  Middletown,  the  village  of  Goshen,  and  between  the  twa 
municipalities,  has  filed  with  this  Commission  a  proposed  new 
schedule  of  increased  rates  which  names  a  15-cent  fare  between 
any  point  in  the  village  to  any  point  in  the  city  in  either  direc- 
tion. The  village  of  Goshen  now  brings  this  proceeding 
against  the  traction  company,  and  alleges  that  it  objects  to  the 
jurisdiction  of  this  Commission  to  grant  the  increase  of  fare 
or  to  approve  the  schedule  in  the  particular  named  in  the  peti- 
tion, upon  the  ground  that  in  a  franchise  granted  to  the  pred- 
ecessor in  interest  of  the  traction  company  by  the  village  in 
1894,  it  was  provided  that  a  single  farfe  of  only  10  cents  should 
be  charged  for  transportation  between  any  point  in  the  village 
of  Goshen  and  any  point  in  the  city  of  Middletown  in  either 
direction;  that  the  said  franchise  is  a  valid  and  enforceable 
contract,  and  that  the  defendant  company  cannot  legally  in- 
crease its  fare,  and  that  this  Commission  has  no  jurisdiction 
to  authorize  and  approve  the  increase,  and  the  village  asks  that 
the  Commission  refuse  jurisdiction  of  the  application,  and 
that  said  proceeding  be  dismissed. 

The  company,  in  its  answer,  denies  that  the  franchise,  to 
which  reference  is  made,  deprives  the  Public  Service  Commis- 
sion of  authority  to  regulate  the  rate  of  fare  between  the  vil- 
lage of  Goshen  and  the  city  of  Middletown,  and  then  makes 
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allegations  with  regard  to  its  financial  condition  which,  it  is 
claimed,  justify  the  increased  rate. 

[1]  If  the  allegations  of  the  petition  that  the  Commission 
is  without  authority  to  authorize  and  approve  an  increase  of 
fare  or  to  consider  this  application,  coupled  with  the  demand 
that  the  Commission  refuse  jurisdiction  of  the  application,  and 
that  said  proceeding  he  dismissed,  refer  to  the  proceedings  of 
the  company  in  filing  a  schedule  and  putting  into  effect  in- 
creased fares,  the  implication  contained  in  the  petition  is 
founded  on  error. 

The  theory  seems  to  be  quite  prevalent  that,  when  a  public 
service  corporation  files  a  new  schedule  of.  rates,  it  must  be 
done  with,  the  consent  and  approval  of  this  Commission  and 
that  such  filing  is  evidence  that  the  Commission  has  approved 
the  rates  it  contains.  Such  belief  is  not  founded  upon  the  stat- 
utes. Schedules  affecting  rates  are  filed  as  a  positive  right 
under  the  law  and  they  go  into  effect  within  a  certain  prescribed 
time  without  any  action  on  the  part  of  the  Commission,  unless 
the  rates  affected  have  theretofore  been  fixed  and  are  effective 
under  an  order  of  the  Commission. 

The  only  control  that  the  Commission  has  over  the  schedules, 
except  in  the  case  of  common  carriers,  to  suspend  their  effect 
for  a  limited  period,  is  that  after  they  are  filed,  and  a  reason- 
able notice  has  been  given  to  the  company  filing  the  schedules, 
and  a  hearing  has  been  had,  the  Commission  may  make  such 
changes  in  the  schedules  as  may  be  warranted  by  the  evidence. 

At  the  hearing  it  was  stipulated  by  the  parties  that  the  only 
question  then  to  be  presented  to  the  Commission  was  as  to  the 
jurisdiction  of  the  Commission  to  make  a  determination  as  to 
the  validity  of  the  new  rate,  in  view  of  the  franchise  agreement 
between  the  village  of  Goshen  and  the  company. 

[2]  The  village  of  Goshen  claims  that  under  the  authority 
of  Quinby  v.  Public  Service  Commission,  223  N.  T.  244, 
P.U.E.1918D,  30,  119  N.  E.  433,  3iLB.  685,  commonly 
called  the  "Quinby  case,"  this  Commission  has  no  authority  to 
grant  increased  fares  to  the  defendant  company. 

It  may  be  said  that  if  the  Quinby  case  controls  the  dispo- 
sition of  this  matter,  the  Commission  has  not  only  no  authority 
to  grant  increased  fares,  but  also  has  no  authority  to  decrease 
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any  fares  now  in  effect.  The  case  in  question  was  decided  not 
.upon  a  lack  of  power  in  the  legislature  to  disregard  a  franchise 
agreement,  which  question  was  left  open,  but  upon  the  failure 
of  the  legislature  to  grant  to  the  Public  Service  Commission 
authority  to  fix  fares  in  the  face  of  a  positive  agreement  as  to 
such  fares  made  between  the  municipality  and  the  company. 
The  case  decided  arose  over  a  question  of  increasing  fares,  but 
the  reasoning  of  the  court  is  equally  applicable  to  a  demand  to 
-decrease  fares.  In  the  opinion  of  the  court,  223  N.  Y.  244,  at 
pages  263-264,  in  speaking  of  franchise  agreements,  the  court 
says:  "As  it  has  often  been  held  in  connections  other  than 
that  of  legislative  power  over  them  that  such  agreements  are 
valid,  it  may  well  be  inferred  that  the  legislature  excluded 
them  from  consideration  by  failure  to  mention  them  and  that  it 
has  made  no  attempt  to  turn  them  over  to  the  Public  Service 
'Commission  for  revision." 

In  the  Quinby  case  the  court  had  before  it  for  consideration 
.a  contract  made  between  the  city  of  Rochester  and  the  street 
railway  company,  which  concerned  fares  in  the  public  streets 
•of  that  municipality  alona  Here  the  facts  are  different :  The 
Wallkill  Transit  Company  is  an  interurban  road.  In  the  vil- 
lage of  Goshen  it  passes  partly  over  the  public  streets  and  part- 
ly over  private  right  of  way;  it  then  passes  through  two  town- 
ships on  the  highway  and  over  private  right  of  way  until  it 
reaches  the  city  of  Middletown.  There  are  about  four  miles  of 
track  in  that  city,  the  greater  portion  of  which  is  in  the  public 
streets  and  a  small  portion  on  private  right  of  way.  The  fran- 
chise granted  by  the  village  of  Goshen  does  not  attempt  to  limit 
the  fare  within  the  village  but  provides  that  but  a  single  fare 
of  10  cents  shall  be  charged  for  transportation  from  any  point 
in  the  village  of  Goshen  to  or  from  any  point  in  the  city  of 
Middletown. 

In  the  Quinby  case,  the  basis  of  the  decision  was  a  legal 
binding  contract  made  under  authority  derived  from  §  18  of 
Art.  III.  of  the  state  Constitution.  In  the  case  at  bar,  the 
contract  was  not  made  under  and  pursuant  to  the  provisions  of 
the  Constitution.  The  Constitution  provides  that  no  law  shall 
authorize  the  construction  of  a  street  railroad  which  does  not 
.  provide  for  the  consent  of  the  local  authorities  having  control  of 
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that  portion  of  the  street  upon  which  it  is  proposed  to  construct 
or  operate  the  road.  The  larger  part  of  the  road  of  the  Wallkill 
Transit  Company  is  not  and  cannot  be  under  the  control  of  the 
local  authorities  of  the  town  of  Goshen. 

The  distinction  between  an  urban  road  passing  entirely  over 
public  streets,  like  the  one  under  consideration  in  the  Quinby 
case,  and  an  interurban  road  running  both  in  public  streets 
and  on  private  right  of  way  like  the  one  with  which  we  are 
concerned  in  this  case,  is  well  pointed  out  by  Mr.  Justice  Hin- 
man  in  Koehn  v.  Public  Service  Commission,  107  Misc.  151, 
P.U.E.1919D,  953,  176  MT.  Y.  Supp.  147.  In  fact  it  appears 
from  later  decisions  of  the  court  of  appeals  in  which  the  Quin- 
by case  is  discussed,  that  it  is  intended  to  limit  the  decision  in 
that  case  strictly  to  the  facts  then  before  the  court.  See  Peo- 
ple ex  rel.  Village  of  South  Glens  Falls  v.  Public  Service  Com- 
mission, 225  N.  Y.  216,  P.T7.K.1919C,  374,  121  N*.  E.  777; 
International  R.  Co.  v.  Public  Service  Commission,  226  N.  Y. 
474,  P.U.R.1919F,  355,  124  1ST.  E.  123. 

The  decision  of  the  case  under  consideration  is  controlled 
rather  by  the  International  Railway  case,  supra,  than  by  the 
Quinby  case.  In  the  International  Railway  case  this  Commis- 
sion was  called  upon  to  regulate  the  rate  of  fare  charged  by 
the  company  named  within  the  city  of  Buffalo  which  had  been 
fixed  at  5  cents,  in  a  franchise  granted  by  the  city  to  one  of  the 
predecessors  in  interest  of  the  International  Company  under 
what  is  known  as  the  "Milburn  Agreement."  This  agreement 
contains  a  clause  in  the  following  words:  "Nothing  in  this 
contract  contained  shall  be  construed  to  prevent  the  legislature 
from  regulating  the  fares  of  said  companies,  or  either  of  them," 
and  the  court  in  construing  this  agreement  said:  "This  is  a 
case  where  the  local  authorities,  in  imposing  a  condition,  have 
consented  that  the  legislature  may  change  it,  and  have  thus 
renounced  the  right  of  forfeiture  or  revocation  that  might 
otherwise  be  theirs,"  and  again,  "In  the  light  of  this  provision, 
amendment  by  legislation  must  be  held  to  have  been  as  much 
within  the  contemplation  of  the  parties  as  amendment  by 
agreement.  .  .  .  There  is  nothing  to  show  that  we  have  no 
right  to  assume  that  the  reservation  of  the  power  of  the  state 
was  for  the  benefit  of  one  of  the  parties  to  the  exclusion  of  the- 
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other.  The  power  to  regulate  rates  is  the  power  to  increase 
them  if  inadequate,  just  as  truly  as  it  is  the  power  to  reduce 
them  if  excessive.  .  .  .  Is  there  anything  in  the  attempted 
distinction  between  regulation  directly  by  the  legislature  and 
regulation  indirectly  through  a  Commission?  The  Public 
Service  Commission  is  the  delegate  of  the  legislature;  and  reg- 
ulation by  the  one  is  regulation  by  the  other." 

In  the  franchise  granted  by  the  village  of  Goshen  to  the  com- 
pany we  find  this  provision:  "This  consent  is  given  upon  the 
following  terms  and  expressed  conditions,  to  wit: — First, 
This  consent  is  given  upon  the  expressed  condition  that  the  pro- 
visions of  Art.  IV.  of  the  'Railroad  Law'  known  and  designate 
<?d  as  Chapter  565  of  the  Laws  of  1890,  as  amended  and  entitled 
'An  Act  in  Relation  to  Railroads/  consisting  of  Chapter  39  of 
the  General  Laws,  shall  be  complied  with,  etc"  If  we  examine 
§  101  of  the  statute  in  question,  we  find,  after  a  provision 
which  names  five  cents  as  the  maximum  rate,  these  words: 
"The  legislature  expressly  .reserves  the  right  to  regulate  and 
reduce  the  rate  of  fare  on  any  railroad  constructed  and  operat- 
ed, wholly  or  in  part,  under  such  chapter  or  under  the  provi- 
sions  of  this  article." 

Using  the  thought  of  the  court  of  appeals  in  the  Interna- 
tional Railway  case,  supra,  "to  regulate"  gives  the  power  to 
increase  as  well  as  decrease,  and  regulation  by  this  Commission 
is  regulation  by  the  legislature.  The  parties  made  the  statute 
a  part  of  their  agreement.  They  fixed  the  fare  pro  tempore 
but  they  plainly  agreed  to  allow  the  legislature  to  change  the 
rate  when  that  body  elected  so  to  do. 

Counsel  for  the  village  of  Goshen  in  his  argument  before 

the  sitting  Commissioner  made  the  point  that  the  legislature 

has  no  power  to  interfere  with  the  contract  made  between  the 

village  of  Goshen  and  the  railroad  company.     In  view  of  the 

character  of  the  contract  between  the  village  and  the  company, 

which  incorporates  a  statute  which  expressly  provides  that  the 

legislature  may  regulate  the  rate  of  fare,  it  is  unnecessary  to 

discuss  at  length  that  contention.     The  answer,  in  short,  is, 

that  by  assuming  jurisdiction  in  this  case,   the  Commission 

does  not  contravene  the  terms  .of  the  franchise  but  upholds  and 

complies  with  its  terms.    To  again  quote  from  the  International 
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-case:  "Municipality  and  railroad  have  joined  in  the  declara- 
tion that  the  rate  fixed  by  their  agreement  shall  be,  not  final, 
Imt  provisional.  It  is  to  be  subject,  in  case  of  need,  to  re-ex- 
amination and  readjustment  by  the  agents  of  the  state.  The 
need,  that  was  foreseen  as  possible,  has  arisen.  In  upholding 
the  jurisdiction  of  the  Commission  to  deal  with  it,  we  do  not 
over-ride  the  conditions  of  the  franchise.  We  heed  and  enforce 
them.  There  are  times  when  the  police  power  modifies  a  con- 
tract  in  spite  of  the  intention  of  those  who  have  contracted. 
Here  its  action  is  in  aid  of  their  intention.  The  covenant  which 
limits  rates  is  a  condition  of  the  consent,  but  only  in  equal 
measure  with  the  covenant  preserving  and  defining  the  power 
of  amendment. 

So  far  as  the  power  of  the  Commission  is  concerned,  the  result 
is  the  same  as  if  no  condition  had  been  imposed  at  all." 

The  Commission  must  hold  that  it  has  jurisdiction  to  decide 
this  case  upon  the  merits. 

Commissioners  Hill,  Irvine,  and  Fennell  concur  in  result; 
Commissioner  Kellogg  concurs  in  result  upon  the  authority  of, 
and  for  the  reasons  stated,  in  the  opinion  of  Mr.  Justice  Hin- 
man  in  matter  of  Koehn  v.  Public  Service  Commission,  107 
Misc.  151,  P.TLR.1919D,  953,  176  N.  Y.  Supp.  147. 
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CHAHLES  M.  WALDBOff 

v. 

MUNCY  WATEB  SUPPLY  COMPANY. 

[Complaint  Docket  No.  2169.] 

Valuation  —  Going  value  —  Necessity  of  consideration. 

1.  The  Pennsylvania  Public  Service  Company  Law  requires  going 
concern  value  to  be  considered  in  arriving  at  the  fair  value  of  the 
property  of  a  utility. 

Valuation  —  Working  capital  —  Necessity  of  allowance  for. 

2.  Working  capital  is,  in  most  if  not  in  all  instances,  necessary 
to  the  proper  functioning  of  any  utility,  and  an  allowance  for  that 
purpose  should  be  made. 

Security  issues  —  Amount  —  Bonds. 

3.  A  public  utility  whose  outstanding  bonds  cover,  or  more  than 
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cover,  the  total  value  of  the  property  of  the  plant,  cannot  hope  to 
attract  additional  capital  to  meet,  from  time  to  time,  its  corporate 
requirements,  and  such  a  situation  necessarily  discredits  bonds  with 
the  investing  public. 

Botes  —  Water  —  Low  rates  to  large  consumers  —  Unfairness, 

4.  Rates  for  water  to  large  consumers  as  low  as  8  miles  per  1000 
gallons  and  in  no  instance  higher  than  2.6  cents  per  1000  gallons,  are 
manifestly  unjust  per  se  to  the  company  and  to  the  other  consumers* 

[November  6,  1010.] 

Complaint  against  increase  in  -water  rates;  sustained  and 
company  ordered  to  file  a  new  schedule. 

Ainey,  Chairman:  The  experts  of  the  complainant  and 
respondent,  sitting  with  the  engineering  representatives  of  the 
Public  Service  ^Commission  and  constituting  a  valuation  board, 
have  agreed  upon  the  reproduction  new  cost  of  respondent's 
property  devoted  to  public  service^  and  upon  the  factors  of 
depreciation  to  be  deducted  therefrom.  In  so  doing  they  have 
taken  into  consideration,  and  made  due  allowance,  for  all  the 
elements  entering  into  a  proper  conclusion  as  to  this  measure 
of  fair  value.  They  did  not  consider  or  include  going  concern 
value  or  working  capital. 

It  was  impossible  for  them  to  ascertain  the  historical  or 
original  cost  of  respondent's  plant  because  of  the  absence  of 
books  which  would  give  this  information.  They  have,  how- 
ever,  with  definiteness  and  clarity,  presented  the  facts  ascer- 
tained by  them,  and  their  conclusions  therefrom  so  that  we  may 
unhesitatingly  accept  their  joint  judgment  and  use  it,  after 
giving  due  consideration  to  the  going  concern  value  of  respond- 
ent's property  and  making  an  allowance  for  working  capital, 
as  a  measure  by  which  to  determine  the  fair  value  of  this  prop- 
erty for  rate-making  purposes. 

The  complaint  as  filed  was  against  increases  in  water  rates 
proposed  by  a  schedule  filed  with  the  Commission.  It  also 
alleged  inadequacy  of  service.  The  latter  feature  of  the  com- 
plaint was  abandoned  during  the  hearings,  and,  therefore,  the 
question  open  for  the  Commission^  determination  is  confined 
to  an  inquiry  into  the  reasonableness  of  the  rates  which  respond- 
ent may  impose  upon  its  patrons. 

The  valuation  board  found  that  the  reproduction  cost  new, 
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exclusive  of  working  capital,  was  $85,860,  and  that,  after  de- 
ducting accrued  depreciation,  that  item  would  be  reduced  to 
$64-,  5  20.  They  also  determined  that  the  annual  allowance  for 
depreciation  should  be  $1,300. 

[1,  2]  The  Public  Service  Company  Law  requires  going 
concern  value  should  be  considered  in  arriving  at  the  fair  value 
of  the  property.  Working  capital  is  in  most,  if  not  in  all,  in- 
stances necessary  to  the  proper  functioning  of  any  utility,  and 
an  allowance  for  that  purpose  should  be  made.  With  all  the 
evidence  before  us,  and  having  in  mind  statutory  elements 
which  we  may  take  into  consideration,  we.  are  of  the  opinion 
that  the  fair  value  of  respondent's  property  used  and  useful, 
considered  as  a  going  concern,  and  devoted  to  public  purposes, 
is  $70,000,  and  upon  this,  as  a  rate  base,  that  the  respondent 
is  entitled  to  a  fair  return  out  of  imposed  rates  of  $4,900 
Accepting  the  judgment  of  all  the  experts  that  $1,300  per  an* 
num  is  the  proper  allowance  for  depreciation,  in  order  that  the 
properly  may  be  maintained  in  a  good  condition  for  public 
service,  we  have  left  open  for  determination  the  one  factor,  the 
cost  of  operation.  Preliminary  to  it,  a  brief  review  of  the  com- 
pany's history  and  the  character  of  its  property  is  pertinent. 
The  respondent's  plant  is  a  combined  gravity  and  pumping 
water  system.  It  serves  a  population  in  the  borough  of  Muncy 
which  in  1910  was  approximately  nineteen  hundred.  In  1918 
there  were  three  hundred  and  fifty-six  domestic  flat  rate  con- 
sumers, ten  commercial  consumers  of  which  seven  were  me- 
tered, and  forty-five  fire  hydrants>  forty-one  of  which  were  paid 
for  by  the  borough.  The  plant  was  built  in  1889,  improved  in 
1899,  and  a  filter  constructed  in  1913.  The  source  of  supply 
is  Glade  run.  The  intake  is  approximately  two  and  one-half 
miles  from  Muncy  from  which  point  water  is  carried  by  grav- 
ity to  a  distributing  reservoir  overlooking  the  town  and  having 
1,500,000  gallons  capacity.  There  were  periods  when  the 
Glade  run  supply  was  inadequate,  and  it  became  necessary  to 
supplement  the  same  by  water  from  the  Susquehanna  river 
which  passes  through  a  slow  sand  filter  and  is  pumped  directly 
into  the  distribution  system.  There  are  approximately  9  miles 
of  supply  and  distributing  lines. 
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The  present  company  is  unfortunate  in  its  financial  history 
and  in  its  management.  The  works  were  originally  construct- 
ed by  James  P.  Hardie.  It  then  became  the  property  of  the 
Muncy  Water  Company,  and  later  it  was  purchased  by  the 
Muncy  Water  Supply  Company,  the  present  owner.  The  in- 
termediary between  the  Muncy  Water  Company  and  the 
respondent  was  the  secretary  of  the  latter  company,  and  he 
was  authorized  by  respondent  to  purchase  the  works  and  to  re- 
ceive therefor,  about  1898,  $74,000  in  stock,  out  of  the  total 
$75,000  authorized,  and  $50,000  out  of  the  $75,000  first  mort- 
gage five  per  cent  bonds.  In  1899  the  respondent  entered  into 
a  contract  with  the  Continental  Water  Works  Company  where- 
by the  latter  was  to  receive  $20,000  of  the  first  mortgage  bonds, 
in  consideration  of  certain  improvements  which  it  agreed  to 
undertake  in  connection  with  the  dam,  intake,  and  reservoir,, 
and  the  laying  of  certain  mains.  Three  thousand  five  hundred 
dollars  in  bonds  were  given  for  engineering  and  other  expenses. 
The  amount  of  bonds  issued  was  $73,500,  and  is  still  outstand- 
ing, and  upon  which  no  interest  has  been  paid  in  recent  years, 
and  no  dividends  have  been  declared  on  the  capital  stock 

[3]  It  is  an  irresistible  conclusion  from  the  evidence  that 
the  bonds  issued  covered,  and  perhaps  more  than  covered,  the 
total  property  value  of  the  plant,  and  that  the  stock  was  not 
supported  by  any  adequate  consideration.  Such  a  situation 
brings  its  own  condemnation.  A  company  under  such  circum- 
stances cannot  hope  to  attract  additional  capital  to  meet,  from 
time  to  time,  its  corporate  requirements,  and  it  necessarily 
discredits  this  kind  of  securities  with  the  investing  public. 

Counsel  for  respondent,  in  brief  filed,  asks  for  the  allowance 
of  a  gross  revenue  of  $12,500.33.  This  is  based  in  part  upon 
the  continuance  of  the  operating  expenses  for  the  year  1918  of 
$6,683.93.  In  that  year  there  were  approximately  $1,000  of 
extraordinary  expense  in  the  repair  of  the  distribution  lines 
not  likely  soon  to  occur  again,  or  of  such  a  nature  as  should  not 
be  made  an  annual  charge  against  the  ratepayers.  The  operat- 
ing costs  for  the  year  1915  were  $4,729.96;  1916,  $2,872.98; 
1917,  $3,725.95.  Making  due  allowance  for  the  increase  in 
costs  of  coal  and  supplies,  and  for  increases  in  salaries  for  em- 
ployees and  superintendence,  which  under  present  day  condi- 
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tions  ought  to  be  made,  we  are  of  the  opinion  that  $5,800  for 
the  annual  costs  of  operation  is  not  unreasonable.  Bringing 
together  the  several  items,  the  summation  of  which  determine 
the  amount  of  allowable  gross  revenue,  we  have  operating  costs 
$5,800,  annual  depreciation  $1,300,  fair  return  $4,900;  total 
$12,000,  which  we  conclude  is  a  just  and  reasonable  amount 
for  the  respondent  to  receive  and  its  consumers  to  pay.  This 
sum  must  be  apportioned  reasonably  and  equitably  among  the 
respondent's  patrons,  and  classified  in  its  filed  tariff.  The  real 
difficulty  in  the  case  arises  at  this  point  and  is  largely  due  to 
the  company's  practices. 

The  company  has  so  far  departed  from  its  filed  tariff  in  col- 
lection of  rates,  particularly  metered  rates,  that  it  is  difficult  for 
us  to  determine  from  its  experience  just  what  is  the  proper  allo- 
cation to  be  made  among  its  several  consumers  in  order  that 
it  may  receive  the  required  revenue. 

[4]  It  is  rather  startling  to  note  the  inequalities  which  have 
resulted  from  its  arbitrary  and  unwarranted  violation  of  the 
terms  of  its  tariff  schedule  in  making  collections.  All  of  its 
metered  consumers,  six  in  number,  are  comparatively  large 
users  of  water;  it  has  one  consumer  properly  of  this  class  con- 
cerning which  the  company  reported  "meter  out  of  order," 
and  for  whom  it  fixed,  outside  of  its  tariff  provisions,  a  flat 
rate  of  $90.  Three  others  are  charged  flat  rates  of  $800,  $200 
and  $75  respectively,  without  any  schedule  basis  for  such  classi- 
fications. Three  of  the  meters  in  use  register  in  terms  of 
cubic  feet  and  the  remaining  three  in  gallons.  Reducing  to  a 
per  gallon  basis  on  the  consumption  data  which  the  respondent 
offered  in  evidence,  we  have  the  following  results: 


Consumer. 

Consumption 
per  year. 

'  Average 
rate  per 
M  gal. 

Amount 
under 
tariff. 

Actually 
collected. 

Average 
rate  paid 
per  M  gal. 

No.  1  

No.  6 

4,400,000  gal. 
11,640,000  gal. 

5,239,000  gal. 
13,022,000  gal. 
40.500,000  gal. 
26,500,000  gal. 

.12 
.10 
.12 
.10 
.07 
.08 

$527.00 
1,164.00 
627.00 
1,302.00 
3,260.00 
2,120.00 

$76.88 
99.00 
82.50 
336.85 
137.42 
446.04 

$.0175 
.0085 
.0157 
.026 
.003 
.017 

$9,000.00|        $1,170.50 

It  will  be  observed  that  under  the  old  rates,  applied  to  the 
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consumption  as  metered  and  reported,  the  company  should  have 
collected  $9,000  from  these  six  patrons,  whereas  it  actually  col- 
lected about  $1,180,  making  a  net  loss  to  the  company  of 
$7,820.  Under  this  showing  the  company  was  furnishing 
water  at  rates  as  low  as  3  mills  per  thousand  gallons,  and  in 
no  instance,  as  noted,  higher  than  2.6  cents.  Manifestly  these 
collected  amounts  for  the  water  consumed  are  per  se  unjust  to 
the  company  and  the  other  consumers.  The  analysis  of  the  old 
rate  schedule  shows  that  it  was  calculated  to  yield  to  the  com- 
pany, if  its  collections  had  been  properly  made  (including  the 
$7,820  above  referred  to),  approximately  $16,000,  yet  the  com- 
pany collected  but  $8,200.  The  new  tariff  against  which  com- 
plaint was  filed  would,  on  the  same  basis  of  metered  consump- 
tion, yield  upwards  of  $18,350.  Both  amounts  are  in  excess  of 
what  the  company,  by  evidence  and  argument,  asks  to  be 
allowed,  and  larger  than  the  Commission  by  this  report  finds  to 
be  just  and  reasonable. 

The  new  schedule  imposes  no  substantial  change  or  increase 
upbn  these  metered  consumers,  but  it  increases  in  gross  the 
rates  for  domestic  consumption  from  about  $4,727.50  to 
$6,858.50.  The  evidence  discloses  that  these  domestic  con- 
sumers have  very  generally  paid  the  rates  imposed  upon  them 
by  the  old  tariff,  and  it  would  appear  that  the  respondent  under 
the  new  tariff,  by  levying  upon  them  an  increase,  approximately 
45  per  cent,  expects  to  make  up  in  part  the  deficiency  caused 
bv  its  failure  to  collect  its  filed  rates  from  its  other  classes  of 
consumers.  In  fact  one  of  the  officers  of  the  respondent  water 
company  rather  naively  suggested  that  he  would  continue  to 
collect  from  the  metered  patrons  substantially  the  same  amounts 
he  has  heretofore  accepted.  It  may  be  that  the  metered  rates 
as  filed,  either  under  the  old  or  new  tariff,  are  too  high,  but 
the  method  by  which  this  inequality  should  and  must  be  cor- 
rected  is  to  change  the  filed  rates  under  the  procedure  provided 
by  the  Public  Service  Company  Law,  and  not  according  to  the 
past  practices  of  the  company.  There  are  other  and  somewhat 
similar  violations  of  the  company's  tariff  obligations,  but  it 
would  be  of  no  particular  use  to  further  prolong  this  discussion 
by  specifying  them.    The  correction  will  result  from  following 
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the  aeeompanying  order.     Neither  the  new  nor  the  preceding 
tariff  schedule  can  stand. 

The  complaint  should  be  sustained,  and  the  respondent  re- 
quired, within  two  weeks  of  the  service  of  the  accompanying 
order,  to  file  with  the  Commission  a  just  and  reasonable  rate 
schedule,  equitably  apportioning  its  charges  among  its  patrons, 
and  calculated  to  produce  a  gross  revenue  of  $12,000.  When 
so  filed  and  approved  by  the  Commission,  it  should  be  strictly 
adhered  to  by  the  respondent.  The  rate  experts  and  account- 
ants of  the  Commission  will,  if  called  upon,  render  assistance 
in  formulating  such  a  schedule,  and  in  placing  the  accounts  of 
the  respondent  company  on  a  better  and  more  business  like  basis 
in  accordance  with  the  requirements  of  the  uniform  system  ox 
accounting  heretofore  adopted. 


PENNSYLVANIA  PUBLIC   SERVICE   COMMISSION, 

BOROUGH  OF  SELLERSVILLE 

v. 

HIGHLAND  GAS  COMPANY. 

[Complaint  Docket  No.  2319.] 

GILBERT  L.  THOMPSON 

v. 
HIGHLAND  GAS  COMPANY. 

[Complaint  Docket  No.  2327.] 

BOROUGH  OF  PERKASIE 

v. 

HIGHLAND  GAS  COMPANY. 

[Complaint  Docket  No.  2328.] 

Constitutional  law  —  Impairment  of  contract  —  Power  of  Commission 
to  change  contract  rates, 

1.  An  ordinance  fixing  rates  does  not  preclude  the  Pennsjlyasia 
Commission  from  inquiring  into  the  reasonableness  of  such  rates. 

Ra$*s  —  Kind  —  Readtnesa-to-serve. 

2.  A  "readinesa-to-serve"  charge  Ja  baaed  upon  the  fact  that  it 
P.UJUL920A.  21 


322  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

cost  the  utility  money  to  keep  the  plant  in  condition  to  render  im- 
mediate service  to  each  of  its  patrons,  whether  he  draws  upon  it  or 

not. 


Rates  —  Kind  —  Readiness-to-serve  —  Consumption* 

Discussion  of  relation  of  readiness-to-serve  charge  and  consump- 
tion charge,  p.  322. 

Rates  —  Kind  —  Readiness-to-serve  charge. 

Discussion  of  amount  of  service  charge  as  affecting  amount  of  con- 
sumption charge,  p.  323. 

[October  7,  1919.] 

Complaint  against  gas  rates;  dismissed. 

By  the  Commission:  These  three  complaints  against  a  tar- 
iff schedule  of  respondent  company  were  filed  prior  to  its  effec- 
tive date  September  1,  1918.  Of  the  three  complainants,  only 
Gilbert  H.  Thompson,  a  resident  of  Perkasie,  is  a  consumer  of 
respondent's  gas.  Bespondent  denied  the  material  allegations 
of  the  complaints,  which  were  heard  jointly,  and  will  be  dis- 
posed of  together.  Complainants  offered  no  evidence  to  contro- 
vert the  testimony  of  respondent's  witnesses,  and  the  hearings 
were  closed  on  their  uncontradicted  statements  as  given  in  chief 
and  under  cross-examination  of  complainants'  counsel. 

The  respondent  is  chartered  for  the  purpose  of  the  manufac- 
ture and  supply  of  gas  for  light,  heat,  and  fuel  to  the  public  in 
certain  boroughs  and  townships  in  Bucks  county.  By  its  tariff 
respondent  has  established  a  ready-to-serve  charge  of  75  cents 
per  month,  and  an  initial  meter  rate  of  $1.35  per  thousand 
cubic  feet,  with  lesser  commodity  rates  for  consumptions  in  ex- 
cess of  5000  cubic  feet  per  month. 

The  complaints  of  the  two  boroughs  allege  that  the  new 
schedule  is  inequitable  and  discriminatory  against  the  small 
consumer;  also  that,  although  the  proposed  rate  of  $1.35  per 
thousand  cubic  feet  for  the  first  5000  feet  is  less  than  the  rate 
of  $1.50  per  thousand  cubic  feet  authorized  by  existing  ordi- 
nances, the  ready-to-serve  charge  of  75  cents  per  month  in- 
creased the  total  to  an  amount  in  excess  of  the  ordinance  rates, 
and  thus  violated  them;  and  that  the  ready-to-serve  charge 
places  an  unjust  and  unfair  burden  upon  the  consumers  of  gas. 
The  complaint  of  G.  L.  Thompson  contains  the  same  allega- 
tions, and  the  further  one  that  under  the  proposed  tariff,  he 
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will  be  compelled  to  pay  the  additional  sum  of  $9  per  annum, 
ready-to-serve  charge,  which  amount  he  considers  exorbitant 
and  unfair. 

The  issue  presented  involves  the  determination  of  three  ques- 
tion: (1)  the  legality  of  the  rates  fixed  by  the  several  ordi- 
nances; (2)  the  legality  of  the  ready-to-serve  charge  of  75  cento 
per  month;  (3)  the  reasonableness  of  the  ready-to-serve  charge. 
The  metered  rates  for  consumption  of  gas  in  excess  of  5000 
cubic  feet  were  not  attacked,  but  in  reaching  a  conclusion  the 
whole  rate  structure  including  the  readiness-to-serve  charge 
must  be  considered. 

[1]  The  supreme  court  in  Leiper  v.  Baltimore  &  P.  R.  Co. 
262  Pa.  328,  P.U.R.1919C,  397,  105  Atl.  551,  has  determined 
the  law  which  must  guide  us  in  disposing  of  the  first  question. 
That  decision  is  authority  for  our  conclusion,  that  an  ordinance 
fixing  rates  does  not  preclude  the  Commission  from  inquiring 
into  the  reasonableness  of  the  same. 

[2]  It  is  a  popular  error  to  say,  that  a  "readiness-to^erve,r 
charge  requires  consumers  to  pay  for  that  which  they  do  not  re- 
ceive. This  is  a  wholly  fallacious  conception.  Such  charges- 
are  based  upon  the  fact  that  the  plant  must  be  kept  in  a  condi- 
tion to  render  immediate  service  to  each  of  its  patrons  whether 
he  draws  upon  it  or  not.  It  costs  the  company  money  to  be 
ready  at  all  times  to  render  such  service.  For  a  supply  of  gas 
must  be  kept  in  the  mains  and  pipes  to  the  consumers  business 
ready  for  his  immediate  and  instant  use  when  he  desires  it,  and 
notwithstanding  he  may  not  light  it  at  all.  In  some  respects 
it  is  comparable  to  the  telephone  which  a  patron  has  installed 
in  house  or  office,  ready  to  transmit  messages  whether  it  is  act- 
ually used  by  the  patrons  or  not,  and  also  to  the  charge  for  a 
taxicab  or  automobile  which  a  patron  may  hold  awaiting  his 
use  while  on  visits  to  store,  house,  or  office.  If  such  charges  are 
not  imposed  upon  the  rate  payers  in  the  form  of  a  ready-to-serve 
charge,  they  must  of  necessity  appear  in  some  other  form,  for 
the  gross  amount,  which  any  company  is  permitted  to  obtaini 
from  its  patrons,  is  made  up  of  two  elements  of  service  actually 
rendered  them,  "readiness-to-sarve"  and  "consumption."  If 
the  readiness-to-serve  charge  is  lowered,  the  consumption  charge 
must  be  raised,  and  if  the  readiness-to-serve  is  eliminated  as  a 
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separate  item,  then  it  will  be  necessary  to  include  this  cost  in 
some  other  form. 

Readiness-to-serve  includes  those  items  of  expense  of  keep- 
ing the  gas  or  water  in  the  pipes  ready  to  be  used,  and  the  con- 
sumption charge  begins  where  this  readiness-to-serve  expense 
ends,  and  the  two  together  make  up  the  proper  charge  to  the 
consumer,  whether  presented  in  one  figure  or  separated  into  two 
elements. 

The  real  question,  which  confronts  the  public  and  the  Com- 
mission, is  not  with  respect  to  the  legality  of  such  charges,  but 
whether  there  be  reasonableness  in  amount  under  the  testimony. 
This  leaves  for  determination  the  third  question:  Is  respond- 
ent's ready-to-serve  charge  of  75  cents  per  month  unjust,  un- 
fair, and  unreasonable? 

Respondent  began  to  do  business  in  1911.  By  1918,  it  was 
serving  approximately  1155  patrons.  Most  of  its  consumers 
are  very  small  users  of  gas,  only  12  using  in  excess  of  10,000 
cubic  feet  per  month.  The  connections  are  metered,  and  prac- 
tically all  meters  are  of  the  same  size.  Respondent's  business 
consists  chiefly  of  furnishing  fuel  for  domestic  purposes,  and 
practically  all  the  consumption  occurs  during  the  spring,  sum- 
mer, and  autumn  months. 

The  sales  for  1917  totaled  13,617,800  cubic  feet,  or  an  aver- 
age of  less  than  1000  cubic  feet  per  month  per  patron.  In  this 
year  an  average  of  22  per  cent  of  the  services,  measured  in 
terms  of  consumer  months,  did  not  use  any  gas  at  all;  54  per 
cent  used  1000  or  less  cubic  feet  per  month,  while  98  per  cent 
(which  of  course,  includes  the  54  per  cent  above  referred  to) 
used  less  than  the  initial  block  of  5000  cubic  feet  per  month. 
It  is  thus  evident  that  respondent  has  an  unusually  large  num- 
ber of  small  consumers,  and  that  the  rate  previously  in  effect, 
which  contained  neither  minimum  nor  ready-to-serve  charges, 
did  not  and  could  not  distribute  the  burden  equitably. 

Respondent's  books,  examined  by  a  certified  accountant  as  of 
April  30,  1918,  show  that  respondent  has  actually  expended 
8112,182.20  for  its  physical  property.  Of  this  sum  $16,000 
represents  real  estate  and  gas  plant,  the  balance  covering  addi- 
tions, betterments,  and  extensions. 

The  company  has  never  paid  any  salaries  to  its  officer**;  nor 
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paid  dividends;  it  did  not  have  sufficient  funds  to  meet  interest 
payments  on  its  bonds  at  numerous  interest  paying  periods,  and 
was  dependent  upon  friendly  Stockholders  and  directors  to  ad- 
vance the  amounts  for  which  the  company's  notes  were  issued. 
The  amount  of  interest  thus  advanced  approximates  $22,000. 

The  gross  income  of  respondent  for  the  year  ended  Decem- 
ber 81,  1917,  was  $19,309.65;  its  total  operating  expenses  $14,* 
148.79,  leaving  the  sum  of  $5,160.85  available  as  a  reserve  for 
depreciation  in  order  to  keep  the  property  in  a  good  condition 
to  render  public  service,  and  for  fair  return.  For  the  year 
ended  December  31,  1918,  the  gross  revenue  was  $25,271.28, 
of  which  amount  the  sum  of  $2,456.25  was  produced  by  the 
ready-to-serve  charge  in  effect  during  the  last  four  months. 
The  total  operating  expenses  for  this  year  were  $18,887.36, 
leaving  the  sum  of  $6,383.92  available  for  depreciation  and  fair 
return. 

Respondent  estimates  that  by  applying  the  new  rates  to  its 
1918  volume  of  business,  its  gross  revenues  for  1919  will 
approximate  $28,000;  its  operating  expenses,  $18,900  thus  leav- 
ing for  depreciation  and  fair  return  the  sum  of  $9,100.  This 
estimate  is  based  on  a  retention  of  the  number  of  meters  in  serv- 
ice on  the  effective  date  of  the  new  tariff. 

The  testimony  discloses,  however,  that  by  February,  1919, 
after  five  months  operation  of  the  proposed  rates,  respondent 
lost  approximately  400  customers,  with  a  consequent  estimated 
annual  shrinkage  from  the  ready-to-serve  charge  alone  of 
$3,600,  and  without  any  regard  to  the  loss  of  revenue  from 
consumption.  Assuming,  however,  that  some  of  this  loss  may 
be  recouped,  it  is  safe  to  estimate  the  annual  minimum  loss 
from  the  ready-to-serve  charge  at  $3,000.  This  would  reduce 
the  estimated  amount  available  for  depreciation  and  fair  return 
on  the  1918  volume  of  business,  from  $9,100  to  $6,100. 

It  was  urged  by  counsel  for  complainants,  that  the  price  of 
$1.35  per  M.  for  the  initial  block  of  5,000,  or  less,  cubic  feet 
of  consumption  per  month,  plus  the  monthly  stand-ready  charge 
of  75  cents,  was  high.  If  respondent  were  to  reduce  its  readi- 
ness-to-serve charge  it  would  require  a  corresponding  increase 
in  the  consumption  rates  to  make  up  the  deficiency,  but  this 
would  not  result  in  any  material  advantage  to  the  ratepayers. 
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It  is  the  desire  of  the  Commission  equitably  to  distribute  the 
total  rate  burden  among  all  the  patrons  of  the  company,  and 
the  gross  amount  of  $9,100,  which  it  is  anticipated,  the  pres- 
ent  rates  would  yield,  is  not  more  than  the  law  requires  us  to 
allow  the  respondent.  As  heretofore  pointed  out,  the  situation 
which  confronts  the  company  and  its  patrons,  and  likewise  this 
Commission,  is  that  there  is  such  a  large  percentage  of  small 
consumers  who  do  not  use  the  gas  excepting  for  cooking,  and 
then  only  for  a  limited  portion  of  the  year.  In  the  light  of  all 
these  conditions,  we  cannot  say  that  the  respondent's  ready-to- 
serve  charge  of  75  cents  per  month,  when  added  to  the  meter 
rates,  will  yield  too  great  a  revenue  or  be  unjust  or  unreason- 
able. # 

Under  the  circumstances  it  does  not  appear  necessary  to  de- 
termine the  fair  value  of  respondent's  property  used  and  useful 
in  public  service. 

The  complaints  will  be  dismissed  and  an  order  will  issue 
accordingly. 


ILLINOIS   PUBLIC  UTILITIES  COMMISSION 

PUBLIC  UTILITIES  COMMISSION 

v. 

SPBINGFIELD  GAS  &  ELECTBIC  COMPANY. 

[No.  9022.] 

Discrimination  —  Bates  —  Rebate  because  of  defective  meter* 

The  Illinois  Public  Utilities  Act  does  not  authorize  a  utility  to 
make  any  reduction  in  the  amount  of  a  consumer's  bill  as  shown  by 
the  meter,  although  it  is  alleged  that  the  meter  is  defective,  a  proper 
procedure  being  for  the  consumer  to  pay  the  bill  and  seek  reparation 
of  the  overcharge  in  a  proceeding  before  the  Commission, 

[November  11,  1919.] ' 

• 

Citation  to  show  cause  for  alleged  discrimination  by  settling 
certain  bills  for  heating  service  at  less  than  the  schedule  of  rates 
on  file  with  the  Commission ;  respondent  ordered  to  take  proper 
measure  to  collect  the  full  amount  of  its  bills. 
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By  the  Commission:  On  March  25,  1919,  the  Commission 
issued  a  citation  directing  the  Springfield  Gas  &  Electric  Com- 
pany to  appear  before  it  and  show  cause  why  certain  heating 
bills  had  been  settled  for  an  amount  less  than  required  by  the 
company's  schedules  of  heating  rates  on  file  with  the  Commission. 
A  hearing  in  the  matter  was  held  in  Springfield,  April  4,  1919, 
at  which  the  company  and  the  city  of  Springfield  were  repre- 
sented by  counsel,  and  testimony  and  exhibits  bearing  upon  the 
questions  at  issue  were  offered  in  evidence. 

Evidence  shows  that  John  D.  Constant,  409  South  Fifth  Street, 
Springfield,  Illinois,  one  of  the  consumers  of  said  company,  was 
duly  billed  in  the  amount  of  $65.81  for  steam  heating  service 
furnished  during  the  months  of  January  and  February,  1919. 
He  refused  to  pay  the  bills,  claiming  they  were  excessive,  and 
that  something  was  wrong  with  the  meter  and  that  he  did  not 
receive  the  service  he  was  charged  for.  The  company,  after  an  in- 
vestigation which  included  testing  the  meter,  claimed  the  bills 
were  correct  and  sent  a  final  notice  to  the  consumer  stating  that 
unless  he  paid  the  bills  the  service  to  him  would  be  discontinued. 
The  consumer  then  made  an  offer  to  the  company  to  compromise 
the  bills  and  stated  that  if  the  amount  offered  by  him  was  refused 
he  would  not  make  any  payment  unless  compelled  to  do  so  by  legal 
action.  The  company,  acting  apparently  in  good  faith  and  to 
avoid  the  trouble  and  expense  of  a  lawsuit,  on  March  15,  1919 
accepted  $50,  in  payment  of  the  bill. 

About  this  time  the  company  was  going  through  a  period  of 
change  in  its  heating  system,  because  of  a  previous  order  of  the 
Commission  requiring  all  consumers  to  be  placed  on  a  meter 
basis,  which  made  necessary  certain  modifications  in  the  billing 
and  bookkeeping  systems.  The  heating  plants  of  all  the  consum- 
ers were  inspected,  and  the  company  advised  them  what  changes 
were  necessary  in  order  to  heat  the  premises  economically.  In 
this  case  the  consumer  was  told  his  bills  were  high  because  the 
building  had  insufficient  radiation  and  the  pipes  were  uncovered 
to  such  an  extent  that  an  undue  amount  of  steam  was  condensed. 

The  provisions  of  the  Illinois  Public  Utilities  Act,  relating  to 
excessive  rates  or  overcharges  made  by  a  public  utility,  are  set 
forth  in  §§  37,  39  and  72.  Section  37  provides  that  no  public 
utility  shall  receive  any  compensation  for  its  service  other  than 

P.U.R.1920A. 


328  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

that  specified  in  its  schedule  of  rates  on  file  with  the  Commission^ 
and  shall  not  refund  or  remit  directly  or  indirectly  any  charges 
mads  according  to  such  schedule.  Section  39  provides  that  a 
public  utility  shall  not  permit  anyone  to  obtain  by  any  device  or 
means  whatsoever  any  service  for  less  than  the  rates  or  charges 
shown  in  the  schedule  of  rates  on  file  with  the  Commission,  and 
prohibits  anyone  from  obtaining  or  seeking  to  obtain  any  service 
at  less  than  the  lawful  rates.  Section  72  provides  for  a  hearing 
on  complaints  made  to  the  Commission  concerning  any  excessive 
rate  or  overcharge  by  a  public  utility  and  empowers  the  Commis- 
sion to  require  proper  reparation  with  interest  at  the  legal  rate 
from  the  date  of  payment  of  the  charge.  This  section  also  pro- 
vides that  if  the  public  utility  does  not  comply  with  the  order  of 
the  Commission  that  the  complainant  may  file  a  petition  in  court, 
and  the  order  of  the  Commission  shall  be  prima  facie  evidence  of 
the  facts  therein  stated. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that  the  Illinois  Public  Utilities  Act  provides  proper  remedies  for 
cases  such  as  herein  involved,  and  that  the  consumer  should  have 
paid  the  bills  as  rendered  and  then  filed  a  complaint  with  this 
Commission  asking  for  proper  reparation,  as  provided  for  in 
said  §  72.  The  Commission  further  finds  that  the  facts  in  this 
case  did  not  justify  the  Springfield  Gas  &  Electric  Company  in 
making  a  settlement  for  an  amount  less  than  stated  in  the  bills. 

It  is  therefore  ordered  that,  within  ten  days  from  the  date  of 
service  of  this  order,  the  Springfield  Gas  &  Electric  Company 
shall  take  such  appropriate  action  in  the  premises  as  may  be 
necessary  to  comply  with  the  views  of  the  Commission  herein- 
before expressed. 


NEBRASKA  STATE  RAILWAY  COMMISSION. 

BE  LINCOLN  TBACTION  COMPANY. 

[Application  No.  4103.] 

Mates  —  Street  railways  —  School  children  —  Scope  of  order. 

1.  The  term  "school  children"  as  used  in  an  order  of  the  Nebraska 
Commission,  requiring  a  Btreet  railway  company  to  carry  children  at 
reduced  rates,  embraces  children  attending  public  schools  and  those  at- 
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tending  any  scbool  attendance  at  which  excuses  attendance  at  the  pub- 
lic school,  including  pupils  of  the  Teachers  College  High  School  who 
are  pursuing  only  the  high  school  course,  and  not  including  persons 
taking  high  school  work  and  at  the  same  time  pursuing  studies  in  the 
university. 

Uotes  —  Street  railways  —  School  children  tickets  —  School  year. 

m 

2.  The  term  "school  year'9  as  used  in  an  order  of  the  Nebraska 
Commission,  requiring  a  street  railway  company  to  carry  children  at 
reduced  rates  during  the  school  year,  is  sufficiently  broad  to  include 
sessions  of  any  schools  at  any  time  during  the  year,  if  the  instruction 
given  is  of  the  same  grade  as  given  in  the  public  schools. 

Bates  —  Street  railways  —  School  children  tickets  —  School  day, 

3.  The  term  "school  day,"  as  used  in  an  order  of  the  Nebraska  Com- 
mission, requiring  a  street  railway  company  to  carry  children  at  re- 
duced rates  on  school  days,  includes  all  that  part  of  the  day  during 
which  instruction  is  given,  and  sufficient  time  before  the  opening  and 
after  the  closing  of  the  day's  session  to  enable  pupils  to  go  to  the  school 
and  return  to  their  homes. 

(October  27,  1019.] 

Application  of  Lincoln  Traction  Company  to  have  fixed  and 
determined  the  meaning  of  certain  phrases  used  in  a  previous  or- 
der of  the  Nebraska  Commission,  directing  the  company  to  carry 
school  children  at  reduced  rates;  terms  defined. 

By  the  Commission:  This  proceeding  is  based  on  a  com- 
plaint of  the  principal  of  the  Teachers  College  High  School,  a 
training  sehool  for  children  taking  high  school  work,  which  is 
conducted  in  connection  with  the  Teachers  College  of  the  Uni- 
versity of  Nebraska.  The  school  enables  practical  experience  in 
teaching  to  be  given  to  the  students  in  that  college,  and  at  the 
same  time  offers  a  high  school  course  to  those  preparing  for  the 
university.  The  work  is,  in  general,  similar  to  that  of  other  high 
schools,  the  same  credits  being  given. 

By  order  made  in  Formal  Complaint  No.  3,  September  28, 
1907,  1  Am.  Rep.  Neb.  S.  R.  C.  81,  the  Lincoln  Traction  Com- 
pany is  required  to  sell  tickets  to  school  children  at  reduced  rates. 
The  language  of  the  order  referred  to  is  as  follows : 

"It  is  further  ordered  that  the  defendants,  the  Lincoln  Trac- 
tion Company  and  the  Citizens  Street  Railway  company  be,  and 
the  same  are  hereby  notified  and  required,  on  or  before  November 
1, 1907,  to  put  on  sale  at  places  conveniejit  to  the  public,  10  tick- 
ets for  25  cents,  good  for  school  children,  properly  certified,  dur- 
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ing  the  school  year,  on  school  days,  between  the  hours  of  7 :30  a. 
m.  and  5 :30  p.  m.  over  all  lines  where  the  cash  fare  is  5  cents." 

Complainant  alleges  that  the  Lincoln  Traction  Company  is  not 
complying  with  the  order  in  that  it  refuses  certain  of  the  pupils 
of  the  Teachers  Co^ge  High  School  tickets  at  the  fares  pre- 
scribed by  the  Commission.  The  company  appeared  and  filed  an 
application  asking  the  Commission  to  fix  and  determine  the  mean- 
ing of  the  terms  "school  children,"  and  "school  day,"  expressing 
at  the  same  time  its  willingness  to  obey  the  order,  but  alleging 
that  the  order  was  not  sufficiently  clear. 

There  seems  to  have  been  no  controversy  as  to  the  meaning  of 
the  term  "school  children"  during  the  early  years  the  order  was 
in  force,  and  it  received  a  practical  construction  during  that  time 
by  which  all  of  the  pupils  in  the  grade  schools  and  in  the  high 
school  of  the  city  of  Lincoln,  as  well  as  pupils  of  parochial  and 
private  schools,  pursuing  studies  similar  to  those  in  the  public 
schools,  were  carried  at  the  reduced  fares.  In  1913  a  difference 
arose  in  regard  to  the  carriage  of  pupils  of  the  Temple  High 
School,  which  was  adjusted  apparently  to  the  satisfaction  of  all 
parties,  and  pupils  of  that  school  continued  to  be  carried  at  the 
reduced  fares.  There  was  also  complaint  in  1916,  which  seems  to 
have  been  dismissed  without  formal  hearing.  Subsequently  there 
was  an  order,  changing  the  number  of  tickets  from  10  to  8  to  be 
sold  for  25  cents  and  an  order  changing  the  hours  during  which 
such  tickets  might  be  used,  making  such  time  run  from  7  a.  m.  to 
5 :30  p.  m.  In  conformity  with  the  recent  order  of  the  Federal 
court,  the  number  of  tickets  to  be  sold  for  25  cents  was  reduced 
to  7. 

[1]  Unless  there  is  something  indicating  that  a  special  mean- 
ing is  to  be  assigned  to  a  word,  it  is,  of  course,  to  be  taken  in  its 
ordinary  significance.  The  word  "school"  has  a  great  variety  of 
meanings.  It  may  refer  to  any  institution  of  learning  but  unless 
otherwise  qualified,  it  usually  means  a  school  of  lower  grade. 
Webster's  International  Dictionary  of  1911  defines  the  term, 
when  used  generally,  as  follows : 

"A  place  for  instruction  in  any  branch  or  branches  of  knowl- 
edge ;  an  establishment  for  imparting  education ;  also,  the  institu- 
tion or  collective  body  of  teachers  and  learners  in  such  a  place. 
When  without  qualification,  school  is  now  familiarly  used  of  an 
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institution  for  teaching  children ;  as,  he  went  through  school  and 
college.  Schools  (in  this  sense),  conducting  the  twelve  years  of 
study  between  the  ages  of  about  six  to  eighteen,  are  in  the  United 
States  commonly  qualified  as :  primary  school,  covering  the  first 
four  years;  grammar  school,  covering  the  second  four;  high 
school,  covering  the  third  four.  Primary  and  grammar  schools 
are  often  distinguished  as  elementary  schools,  from  secondary 
schools,  which  include  high  schools  and  private  schools  imme- 
diately preparatory  to  college." 

Black  Law  Dictionary  (2nd  Ed.)  defines  it  thus: 

"An  institution  of  learning  of  a  lower  grade,  below  a  college 
or  university.  A  place  of  primary  instruction.  The  term  gener- 
ally refers  to  the  common  or  public  schools,  maintained  at  the 
expehse  of  the  public." 

"School  children"  are,  therefore,  those  children  who  attend 
schools  below  the  grade  of  college,  normal  school  or  university. 
The  word  "children"  is  also  doubtless  used  in  its  popular  sense, 
in  contradistinction  to  the  term  "adult." 

See  also  Pike  v.  State  Land  Commissioners  (Idaho)  113  Pac. 
447;  Lichentag  v.  Tax  Collector  (La.)  15  So.  176;  State  ex  rel. 
Dick  v.  Kalaher  (Wis.)  129  N.  W.  1060;  Commonwealth  v.  Con- 
necticut Valley  Street  R.  Co.  196  Mass.  309,  82  N.  E.  19 ;  Bell 
v.  State,  18  Tex.  App.  53,  51  Am.  Rep.  293;  Srate  V.  Lanassa 
(La.)  51  So.  688. 

This  meaning  is  evidently  attached  to  the  several  sections  of 
the  school  law  relating  to  the  subject.  For  instance,  Statutes 
1913,  §  6945,  relating  to  secret  fraternities,  provides:  "It  shall- 
be  unlawful  for  pupils  of  any  public  high  schools  or  other  elemen- 
tary schools  of  this  state  to  participate  in  or  be  members  of  any 
secret  fraternity  or  secret  organization  whatsoever  that  is  in  any 
degree  a  school  organization." 

The  use  of  the  term  "pupil"  indicates  the  meaning  of  the  stat- 
ute, as  those  attending  a  college,  normal  school  or  university  are 
generally  called  "students."  The  views  herein  expressed  are  not 
at  all  in  conflict  with  Omaha  Medical  College  v.  Rush,  22  Neb. 
449,  in  which  it  is  held  that  a  medical  college  conducted  without 
profit  is  a  school  within  the  meaning  of  the  statute  exempting 
property  from  taxation.  The  term  "school"  in  that  case  was 
given  its  broader  significance  in  accordance  with  the  plain  intent 
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of  the  legislature  in  exempting,  educational  institutions  from  tax- 
ation. 

The  supreme  court  of  Washington,  in  the  case  of  State  v. 
Seattle  Electric  Co.  128  Pac.  220,  43  L.R.A.(N.S.)  172,  deter- 
mined a  controversy  in  many  respects  similar  to  the  present  one. 
The  city  of  Seattle  brought  an  action  to  compel  a  street  railway 
company  to  issue  one-half  fare  tickets  to  pupils  attending  the 
state  university.  In  sustaining  the  decision  of  the  lower  court 
refusing  to  compel  the  company  to  issue  such  tickets  to  students, 
the  court  uses  the  following  language : 

"It  is  one  of  the  first  rules  of  statutory  construction,  applying 
to  contracts  as  well,  that  words  are  to  be  taken  in  their  common 
or  ordinary  meaning.  With  this  rule  to  guide  us,  we  have  no 
hesitation  in  holding,  there  being  nothing  in  the  contract  indicat- 
ing an  intention  to  include  all  who  are  voluntarily  seeking  a  high- 
er or  technical  education,  that  the  words  'school  children,'  as  em- 
ployed in  the  franchise,  include  only  those  who  are  commonly 
referred  to  as  school  children,  not  students  of  universities  or 
colleges  or  schools  where  a  particular  branch  of  learning  is  pur- 
sued. 

"We  find  assurance  for  our  holding  by  reference  to  existing 
laws.  Our  Educational  Code  speaks  of  those  attending  the  State 
University,  the  State  Colle««*.  and  normal  schools  as  'students' 
(Sees.  4317,  4333,  4366  Rem.  &  Bal.  Code) ;  but  in  chapter  8, 
Sec.  4406,  where  our  common  schools  are  defined,  the  legislature 
adopts  the  word  'children.'  In  Sec.  414,  under  the  title  'Com- 
pulsory Education,'  the  law  refers  to  'child'  or  'children,'  show- 
ing that  there  is  a  common  acceptation  of  the  words  'school 
children;'  and,  this  being  so,  we  must  conclude  that  the  parties 
had  it  in  mind  when  the  contract  was  entered  into.  The  few 
cases  which  have  been  called  to  our  attention  are  in  line  with  this 
reasoning.  In  Northrop  v.  Richmond,  105  Va.  335,  53  S.  E. 
962,  the  court  was  called  upon  to  construe  the  meaning  of  the 
word  'pupils'  in  a  franchise  providing  for  the  carrying  of  pupils 
at  a  reduced  fare  by  a  street  car  company.  The  ordinance  as 
originally  proposed  provided  that  the  company  should  place  tick- 
ets on  sale  for  the  accommodation  of  'children  going  to  and  from 
school.'  The  city  council  insisted  upon  the  substitution  of  the 
word  'pupil.'    The  court  held  the  word  'pupil'  to  have  a  broader 
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meaning,  and  that  it  must  have  been  intended  to  include  others 
than  mere  school  children.  The  court  said  that,  if  the  ordinance 
had  been  adopted  in  the  terms  proposed,  it  would  have  been  plain 
and  unambiguous,  and  would  have  excluded  the  class  of  persons 
who  were  insisting  upon  the  benefits  of  the  ordinance ;  they  being 
students  at  the  business  college.  The  court  continues:  'The 
phrase  "children  going  to  and  from  school"  would,  without  doubt, 
have  referred  to  young  people  in  attendance  upon  institutions  of 
a  subordinate  character,  and  in  common  acceptation  would  have 
embraced  only  places  of  primary  instruction  and  establishments 
for  the  instruction  of  children/  In  Clinton  v.  Worcester  Consol. 
Street  E.  Co.  199  Mass.  279,  85  N.  E.  507,  where  a  similar  con- 
tract was  being  considered  by  the  court,  the  court  differentiated 
between  the  meaning  of  the  word  'school',  as  applied  to  in- 
stitutions of  higher  learning,  and  when  applied  to  schools  of  less- 
er degree,  saying:  *But  ordinarily,  and  without  something  to  in- 
dicate that  a  wider  meaning  was  intended  to  be  given  to  this 
word,  it  will  not  be  taken  to  include  such  higher  institutions  of 
learning,  as  colleges  or  universities,  or  institutions  for  the  teach- 
ing of  trades,  professions,  or  business.' n 

It  was  argued  that  the  term  "school  children"  applied  only  to 
the  pupils  of  the  public  schools.  We  think  that  the  provisions 
of  the  order  include  not  only  those  in  attendance  at  the  public 
schools,  but  also  those  who  are  attending  other  schools  in  lieu  of 
public  schools  of  the  same  grade.  Section  6924,  Revised  Statutes 
1913,  as  amended,  provides  as  follows : 

"In  school  districts,  other  than  city  and  metropolitan  city  school 
districts,  every  person,  having  legal  or  actual  charge  or  control  of 
any  child  or  children  or  youth  not  less  than  seven  nor  more  than 
sixteen  years  of  age,  shall,  during  each  school  year  between  the 
second  Monday  of  July  and  the  last  Monday  of  June  following, 
cause  said  child  or  children  or  youth  to  attend  the  public,  private, 
denominational,  or  parochial  day  schools  for  a  period  of  not  less 
than  twelve  weeks,  and  if  the  public  day  school  of  the  school  dis- 
trict in  which  the  person  or  persons,  having  charge  or  control  of 
such  child  or  children  or  youth,  may  reside  shall  be  in  session 
during  the  school  year  between  the  second  Monday  of  July  and 
the  last  Monday  of  June  following  more  than  twelve  weeks,  then 
the  person  having  legal  control  of  such  child  or  children  or  youth 
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shall  cause  each  of  them  to  attend  such  public,  private,  denom- 
inational, or  parochial  day  school  not  less  than  two-thirds  of  the 
pntire  time  the  public  schools  shall  be  in  session  during  the  school 
year  as  aforesaid ;  and  in  no  case  shall  such  attendance  be  for  a 
less  period  than  twelve  weeks." 

Oklahoma  R.  Co.  v.  St.  Joseph  Parochial  School  (Okla.)  127 
Pac.  1087,  involved  the  sale  of  tickets  to  school  children  at  re- 
duced rates.    In  discussing  the  subject,  the  court  says: 

"In  the  ordinance  or  grant  under  consideration,  the  half -fare 
tickets  were  to  be  furnished  for  the  use  of  school  children.  The 
council  of  Oklahoma  City  in  adopting  this  ordinance,  which  was 
afterwards  ratified  by  the  legislature  of  the  territory,  were  acting 
pa  agents  of  the  people  of  the  municipality.  In  attempting  to 
grant  away  certain  privileges  or  rights,  they  exacted  certain  obli- 
gations from  the  grantee,  and  that  was  that  school  children  should 
be  furnished  tickets  for  their  use  in  quantities  of  not  less  than  20 
rides  at  the  rate  of  2A  cents  each,  und$r  any  reasonable  regula- 
tions  which  the  company  may  impose  to  prevent  the  abuse  of  such 
privilege  or  the  use  of  such  tickets  by  others  than  children  under 
15  years  of  age  in  actual  attendance  on  the  public  schools  of  said 
city.  The  object  in  view  was  to  facilitate  the  education  of  the 
children  of  the  city.  Is  it  to  be  assumed  that  the  mayor  and 
council  of  said  city  would  enter  into  a  contract  with  the  grantee 
which  could  not  be  impaired  in  certain  respects  to  extend  over  a 
long  period  of  years— it  may  be  in  perpetuity— by  which  children 
of  a  certain  age  should  be  transported  to  the  public  schools  main- 
tained by  public  taxation  at  half  price  when  other  children,  going 
to  schools  that  were  maintained  by  private  agencies  by  private 
benevolence  for  the  benefit. of  the  public,  should  pay  full  fare? 
Such  discrimination  in  making  the  contract  is  not  to  be  pre- 
sumed. A  fair  interpretation  of  this  contract  leads  to  the  conclu- 
sion that  it  covers  children  under  the  age  of  15  years  attending 
schools  in  Oklahoma  City,  whether  maintained  by  the  public  by 
taxation  or  by  private  agencies  for  the  public  by  private  benevo-* 
lence." 

.  We,  therefore,  conclude  that  under  the  order  the  Lincoln  Trac- 
tion Company  is  required  to  sell  tickets  at  reduced  fares  to  those 
attending  any  school,  attendance  at  which  excuses  attendance  at 
the  public  school,  that  the  order  covers  private  and  parochial 

P.U.R.1920A. 


HE  UNCOLN  TRACTION  CO.  335 

schools,  as  well  as  the  public  schools,  and  that*  as  attendance  at 
the  Teachers  College  High  School  is  equivalent  to  attendance  at 
any  other  high  school,  its  pupils  should  be  carried  at  the  reduced 
fares.  This  will  be  restricted  to  those  pursuing  only  the  high 
school  course  in  the  Teachers  College  High  School  and  will  not 
include  persons  taking  high  school  work  and  at  the  same  time 
pursuing  studies  in  the  university.  The  governing  authorities  of 
any  private  or  parochial  school  whose  pupils  are  entitled  to  the 
reduced  fares  should  file  with  the  Lincoln  Traction  Company  a 
certificate  of  the  city  superintendent  of  schools  showing  that  the 
pupils  of  such  school  are  excused  from  attending  the  public 
schools. 

[2]  The  term  "school  year,'7  used  in  the  order,  naturally 
means  that  part  of  the  year  during  which  school  is  in  session.  At 
the  time  of  the  adoption  of  the  order,  the  portion  of  the  year  dur- 
ing which  school  was  in  session  was  shorter  than  it  now  is.  We 
consider  the  term  sufficiently  broad  to  include  sessions  at  any 
time  during  the  year  if  the  instruction  given  is  of  the  same  grade 
as  given  in  the  public  schools.  In  §  6730,  Revised  Statutes  1913, 
it  is  provided  that  the  school  year  shall  begin  with  the  second 
Monday  of  July.  The  meaning  of  the  term  is  too  obvious  to  re- 
quire discussion. 

[3]  The  term  "school  day"  includes  all  that  part  of  the  day 
during  which  instruction  is  given  and  sufficient  time  before  the 
opening  and  after  the  closing  of  the  day's  session  to  enable  pupils 
to  go  to  school  and  return  to  their  homes.  Some  discussion  was 
had  at  the  hearing  as  to  the  method  of  certification.  It  would  be 
difficult  to  devise  a  system  that  would  entirely  prevent  unauthor- 
ized persons  from  taking  advantage  of  the  reduced  rates.  We 
think  the  system  now  in  use  is  probably  as  good  as  any  that  could 
be  devised  and  that  nothing  would  be  gained  by  modifying  it. 

■No  formal  order  is  necessary  herein.  The  company  will  be 
guided  by  view*  expressed  in  this  opinion  in  carrying  out  the 
terms  of  the  order  heretofore  made. 
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NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

RE  WESTCHESTER  MOTOE  TBANSFEB  COMPANY, 

INCORPORATED. 

[Case  No.  6724.] 

Automobiles  —  Certificates  of  convenience  —  Transfer. 

The  New  York  Commission,  Second  District,  refused  to  sanction 
the  transfer  of  a  certificate  of  convenience  for  the  operation  of  an  anto 
bus  line,  where  it  appears  that  the  proposed  assignee  was  not  the  real 
party  in  interest,  and  the  latter  did  not  have  the  consent  of  the  local 
authorities  in  the  city  in  which  it  was  proposed  to  operate. 

[October  0,  1919.] 

Petition  for  permission  to  assign  certificate  of  convenience 
for  operation  of  auto  bus  line;  denied. 

Appearances:  Joseph  L.  Glover,  Realty  Building,  White 
Plains,  N.  Y.,  for  the  applicant ;  Strange  &  Taylor  (by  Mr.  Tay- 
lor), and  John  J.  Hughes,  White  Plains,  N".  Y.,  for  John  H.  Cal- 
houn; Eugene  F.  McKinley,  White  Plains,  N.  Y.,  for  the  West- 
chester Street  Railroad  Company;  and  Meyer  N.  Finkelstein, 
White  Plains,  in  person. 

Fennell,  Commissioner :  This  is  a  joint  petition  of  the  West- 
chester Motor  Transfer  Company,  Inc.,  and  Louis  Kass  to  permit 
the  assignment  from  the  former  to  the  latter  of  a  certificate  of 
convenience  and  necessity  for  the  operation  of  an  auto  bus  route 
granted  April  1,  1919.  The  certificate  covers  a  route  in  the  city 
of  White  Plains.  The  route  also  extends  to  the  villages  of  Port 
Chester,  Rye,  and  Rye  Beach. 

The  petition  states  that  the  company  desires  to  dispose  of  its 
said  motor  bus  route  except  that  the  company  shall  enjoy  the 
right  to  operate  "through"  busses  from  Hastings  to  and  through 
White  Plains  to  Port  Chester,  Rye,  and  Rye  Beach. 

The  hearing  on  the  original  application  of  the  company  for  a 
certificate  of  convenience  and  necessity  was  held  February  17, 
1919.  Subsequent  to  the  date  of  the  hearing,  but  prior  to  the 
granting  of  the  certificate  of  public  convenience  and  necessity,  the 
company  and  Kass  entered  into  an  agreement,  dated  March  1, 
1919,  to  assign  such  certificate,  if  granted,  to  Louis  Kass. 

On  or  very  shortly  prior  to  February  8,  1919,  Louis  Kass  re- 
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signed  the  vice  presidency  of  the  company  and  also  sold  and  trans- 
ferred his  stock  therein.  On  the  hearing,  February  17,  1919,  he 
testified  that  he  was  vice  president  of  the  company.  Subsequent- 
ly he  bought  an  auto  bus  and  has  been  operating  on  the  route  ib 
question  as  owner  although  claiming  to  be  operating  under  the 
certificate  as  agent  of  the  company.  It  also  appears  that  he  is  not 
at  present  sole  owner  of  the  auto  bus  which  he  is  operating  but 
that  one  Glass  is  part  owner  and  partner  with  him  in  such  opera- 
tion. The  consent  from  the  city  of  White  Plains  runs  to  Kass 
alone. 

If  Messrs.  Kass  and  Glass  desire  a  certificate  they  should  make 
a  new  application,  in  the  names  of  the  real  parties  in  interest,  to 
the  city  of  White  Plains,  and  then  petition  the  Commission  for  a 
certificate  of  convenience  and  necessity.  This  whole  transaction 
seems  to  be  one  of  trading  in  certificates  rather  than  of  building 
up  a  sound  transportation  business. 

The  Commission  should  refuse  its  consent  to  the  assignment 
of  this  certificate  to  Louis  Kass. 

An  order  has  been  made  accordingly. 

All  concur. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

CITY  OP  NEW  CASTLE 

v. 

MAHONING  &  SHENANGO  RAILWAY  &  LIGHT  COMPANY. 

[Complaint  No.  2880.] 

Rates  —  Power  of  Commission  —  Right  of  utility  to  file  new  schedule 
after  determination  of  Commission. 

A  public  utility,  whose  rates  have  been  declared  to  be  just  and 
reasonable  by  the  Pennsylvania  Commission,  cannot  thereafter,  within 
a  period  of  three  yean,  file  a  schedule  of  increased  rates  without  the 
consent  of  the  Commission. 

[July  20,  1019.] 

Complaiwt  against  proposed  increase  in  rates ;  sustained  and 
new  schedule  of  rates  ordered  stricken  from  the  files  of  the  Com- 
mission. 
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By  the  Commission :  The  Mahoning  and  Shenango  Railway 
&  Light  Company  has  filed  with  the  Commission  and  posted  and 
published  a  new  tariff  or  schedule  of  rates  to  be  charged  on  its 
lines  in  the  city  of  New  Castle,  and  to  become  effective  on  August 
5th,  1919,  which  provides  for  an  increase  in  fare  from  6  to  7  cents 
and  for  other  changes  in  the  charges  for  said  company.  A  com- 
plaint has  been  filed  against  this  proposed  change  in  the  tariffs  of 
the  company  by  the  city  of  New  Castle,  and  from  an  examination 
of  the  record  it  appears  that  on  April  22, 1919,  this  Commission, 
after  hearing  and  investigation,  made  an  order  in  which  it  de- 
termined the  rates  to  be  charged  by  this  company  for  the  service 
in  question.  By  this  order  the  respondent  company  was  "per- 
mitted to  collect  its  rates  filed  with  the  Commission  and  effective 
January  15th,  1918,  until  May  1st,  1920,  at  which  time  it  is  or- 
dered to  restore  its  old  tariff  and  schedule  of  rates  in  force  and 
effective  prior  to  January  15th,  1918,  unless  it  be  shown  that 
the  company  then  requires  the  revenue  which  the  new  rates  pro- 
duce." The  rates  referred  to  in  this  order  are  those  which  the 
company  proposes  to  change  by  the  tariff  above  mentioned. 

We  are  of  the  opinion  and  find  and  determine  that  the  report 
and  order  of  the  Commission  of  April  22,  1919,  city  of  New 
Castle  v.  Mahoning  &  S.  E.  &  L.  Co.  P.U.R.1919D,  783,  was  a 
determination  of  the  just  and  reasonable  rates  which  the  respond- 
ent company  was  entitled  to  collect,  and  it  is,  therefore,  unlawful 
for  the  company  to  change  these  rates  within  three  years  of  the 
date  of  such  determination,  without  an  application  to  this  Com- 
mission as  provided  by  the  Public  Service  Company  Law.  An 
order  will  therefore  be  issued  directing  that  the  tariff  of  increased 
rates  to  become  effective  August  5,  1919,  be  stricken  from  the 
files  of  the  Commission  and  the  respondent  company  be  ordered 
to  continue  its  service  under  the  tariffs  now  in  effect. 
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SOUTH  DAKOTA  BOARD  OF  RAILROAD  COMMISSIONERS. 

BE  CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COM- 

PANT. 

[F-649.] 

Service  —  Railroads  —  Common  law  statutory  duty* 

The  duty  which  rests  upon  a  railroad  to  furnish  such  service  and 
facilities  as  will  sufficiently  and  adequately  meet  the  reasonable  public 
demands  and  necessities,  exists  not  only  at  common  law,  but  in  South 
Dakota  is  expressly  imposed  by  statute. 

[August  11,  1919.] 

Compiaint  as  to  the  inadequacy  of  passenger  train  service  on 
the  Iowa  &  South  Dakota  Division  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  between  Rapid  City  and  Chamber- 
lain ;  daily  passenger  service  ordered. 

By  the  Board:  In  this  case  numerous  informal  complaints 
were  presented  to  the  Board  of  Railroad  Commissioners  setting 
forth  the  fact  that  the  passenger  train  service  and  facilities  af- 
forded by  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
on  the  Iowa  &  Dakota  Division  thereof  between  Rapid  City  and 
Chamberlain  in  this  state  were  insufficient  and  inadequate  to 
properly  care  for  and  accommodate  the  demands  of  .the  publio 
for  transportation  service  over  that  line. 

After  careful  consideration  of  said  complaints  the  Board  of 
Railroad  Commissioners  made  an  order,  on  the  27th  day  of  June, 
1919,  to  enter  upon  an  investigation  of  the  matters  complained 
of,  upon  the  Board's  own  motion  and  without  formal  pleading, 
and  caused  a  notice  of  hearing  to  be  issued  and  served  upon  the 
defendants,  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, and  the  Director  General  of  Railroads,  and  also  upon  the 
various  complainants  and  others  interested  in  the  matter  to  be  so 
investigated ;  such  notice  stating  that  a  hearing  for  the  purposes 
of  such  investigation  would  be  held  before  the  Board  at  the  court- 
room in  the  court  house  at  Rapid  City,  Pennington  County, 
South  Dakota,  on  Monday,  the  7th  day  of  July,  1919,  at  the 
hour  of  ten  o'clock  in  the  forenoon  of  that  day.  At  the  time 
stated  in  said  notice  the  place  of  hearing  was,  upon  request,  and 
for  the  purpose  of  convenience,  changed  to  the  club  rooms  of 
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the  Kapid  City  Commercial  Club  where  the  same  was  held  before 
Commissioners  Murphy,  Brisbine,  and  Raish. 

Mr.  Gfeorge  Williams,  city  attorney  of  Rapid  City,  appeared 
on  behalf  of  the  commercial  club  and  city  of  Rapid  City ;  Mr.  A* 
C.  Granger,  on  behalf  of  the  commercial  club  and  town  of  Ka- 
doka ;  Mr.  Lewis  Young,  on  behalf  of  the  town  of  Scenic ;  Mr.  W. 
F.  Boland,  on  behalf  of  the  town  of  Oacoma ;  Mr.  J.  C.  Rounds, 
on  behalf  of  the  town  of  Interior;  Mr.  W.  F.  Cody,  division 
passenger  and  freight  agent,  and  Mr.  H.  H.  Ober,  division  su- 
perintendent, respectively,  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  appeared  on  behalf  of  the  Railway  Company 
and  the  Director  General  of  the  United  States  Railroad  Adminis- 
tration, and  Mr.  Oliver  E.  Sweet  appeared  as  counsel  for  the 
Board  of  Railroad  Commissioners. 

The  testimony  of  numerous  witnesses  was  then  and  there  taken 
and  upon  due  consideration  of  all  of  the  evidence,  including  the 
exhibits  introduced  at  said  hearing,  and  all  of  the  information  be- 
fore the  board,  and  the  said  Board  of  Railroad  Commissioners 
being  fully  advised  in  the  premises,  now  makes  and  orders  filed 
the  following : 

Findings  of  Fad. 

That  the  defendant,  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  owns  and  operates  within  this  state,  in  connection 
with  its  other  lines  of  railway  and  as  a  part  of  its  system,  a  line 
of  said  railway  extending  from  Chamberlain,  in  Brule  county,  in 
a  westerly  direction  through  the  counties  of  Lyman,  Jones,  Jack- 
son, and  Pennington,  in  the  state  of  South  Dakota,  to  Rapid  City, 
a  distance  of  approximately  219  miles,  passing  through  and 
serving,  together  with  the  territory  adjacent  and  tributary  there- 
to, the  following  cities  and  towns:  Chamberlain,  Oacoma,  Reli- 
ance, Kennebec,  Presho,  Vivian,  Draper,  Murdo,  Okaton,  Stam- 
ford, Belvidere,  Kadoka,  Weta,  Interior,  Conata,  Imlay,  Scenic, 
Creston,  Farmingdale,  Daputa,  Murphy,  and  Rapid  City;  that 
five  of  said  cities  and  towns,  namely,  Chamberlain,  Oacoma, 
Murdo,  Kadoka,  and  Rapid  City,  are  the  county  seats  respective- 
ly of  Brule,  Lyman,  Jones,  Jackson,  and  Pennington  counties  in 
the  state  of  South  Dakota,  and  that  these  points,  together  with 
many  of  the  other  stations  above  mentioned,  are  located  in  pros- 
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perous  and  thriving  agricultural  and  cattle  raising  communities 
*nd  are  important  shipping  points  on  said  line  of  railway ;  that 
said  railway  company  also  operates  a  line  of  its  railway  between 
Chamberlain  and  Mitchell,  at  which  latter  point  connection  is 
had  with  the  main  north  and  south  line  of  said  railway  through 
the  state  of  South  Dakota,  and  where  connections  are  made  for  all 
points  on  said  railroad  system,  north,  south,  and  east. 

The  evidence  further  shows,  that  Rapid  City,  in  Pennington 
county,  is  a  thriving  city  of  approximately  7,000  population  and 
•with  bank  deposits  of  approximately  $4,000,000;  that  this  city 
has  no  less  than  twelve  firms  which  are  engaged  in  wholesaling 
and  manufacturing,  and  that  nearly  all  of  said  firms  have  occa- 
sion to  ship  the  products  manufactured  or  distributed  by  them  to 
nearly  all  of  the  towns  and  cities  on  the  line  of  said  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  between  Chamberlain  and 
Rapid  City ;  and  that  large  quantities  of  cream,  fruits  and  other 
perishable  commodities,  and  other  produce,  are  shipped  by  bag- 
gage and  express  between  many  of  these  stations  and  Rapid  City. 

It  is  the  duty  of  the  defendants,  as  common  carriers  of  passen- 
gers and  freight,  to  furnish  adequate,  suitable,  and  reasonable 
facilities,  including  rolling  stock  and  equipment,  for  the  suitable 
and  proper  operation  of  a  railroad  as  a  carrier  of  passengers,  as 
well  as  a  carrier  of  freight;  and  as  carriers  of  passengers  it  is 
the  duty  of  the  defendants  to  furnish  such  service  and  laciiities 
therefor  as  will  sufficiently  and  adequately  meet  the  reasonable 
public  demands  and  necessities.  Such  duty  exists  not  only  at 
common  law,  but  in  this  state  is  expressly  imposed  by  statute. 

It  is  shown  by  the  testimony  of  several  witnesses  that  it  is  not 
uncommon  for  persons  residing  at  the  towns  and  cities  on  said 
line  of  railroad  between  Rapid  City  and  Chamberlain,  who  are 
desirous  of  traveling  either  east  or  west,  to  drive  a  distance  of 
several  miles  to  reach  a  station  on  another  railroad,  because  of  the 
better  passenger  train  service  afforded  by  such  other  line  of  rail- 
road. The  said  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way is  the  only  railroad  which  serves  any  of  the  said  towns  and 
cities  between  Rapid  City  and  Chamberlain. 

The  evidence  shows  that  at  the  time  of  the  hearing,  and  for 
about  two  years  prior  thereto,  the  only  train  service  between 
Chamberlain  and  Murdo  westbound  was  a  daily  way  freight 
scheduled  to  leave  Chamberlain  at  8:40  a.  m.  and  to  arrive  at 
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Murdo  at  3:45  p.  m.,  and  a  passenger  train  scheduled  to  leave 
Chamberlain  at  8:30  p.  m.  and  to  arive  at  Murdo  at  12:10  a. 
m.  ;  and  that  the  only  service  afforded  between  Murdo  and  Rapid 
City  westbound  was  that  furnished  by  what  is  known  as  a  mixed 
train,  being  an  ordinary  freight  train  to  which  is  attached  a  com- 
bination mail,  baggage,  and  express  car  and  a  combination  coach 
"for  the  carrying  of  passengers.  This  coach  is  partitioned  off  so 
as  to  allow  a  compartment  to  be  used  as  a  smoking  room  and  the 
balance  as  a  day  coach.  This  train,  according  to  the  time  table 
introduced  in  evidence,  is  scheduled  to  leave  Murdo  daily  at  6 
a.  m.  and  to  arrive  at  the  various  stations  upon  this  line  as  fol- 
lows: Okaton  6:35,  Stamford  7:10,  Belvidere  7:50,  Kadoka 
8:45,  Weta  9:25,  Interior  10:05,  Conata  11:05,  Imlay  11:40, 
Scenic  12:40  p.  m.,  Creston  1:20,  Farmingdale  2:  Caputa 
2:25,  Murphy  3:  Rapid  City  3:30;  the  time  between  Murdo 
and  Rapid  City  being  nine  hours,  thirty  minutes  and  the  dis- 
tance 144  miles.  Thus  the  schedule  time  of  his  train,  allowing 
for  stops,  is  about  15  miles  per  hour.  This  being  the  only  train 
operated  over  this  line,  it  necessarily  stops  at  all  stations  to  load 
and  unload  freight  and  to  do  all  switching  usually  done  by  a  way 
of  freight,  thus  consuming  much  time. 

From  the  time  table  introduced  in  evidence  it  appears  that 
passengers  from  points  east  of  Murdo  to  points  west,  arrive  at 
Murdo  on  the  passenger  train  about  midnight  and  are  com- 
pelled to  wait  until  6  o'clock  the  following  morning  before  con- 
tinuing their  journey.  "  The  evidence  shows  that  the  traffic  on 
this  passenger  train  is  usually  heavy  and  that  the  hotel  accom- 
modations and  facilities  at  Murdo  are  limited,  the  result  being 
that  nearly  every  night  many  passengers  arriving  at  Murdo  on 
this  passenger  train  are  unable  to  secure  lodging  and  are  com- 
pelled to  sit  in  the  coaches  or  in  the  station  house  from  midnight 
until  6  o'clock  a.  m. 

Eastbound  from  Rapid  City  to  Murdo  the  only  service  is  that 
afforded  by  a  mixed  train  similar  to  the  westbound  train  be- 
tween the  same  points,  which  train  handles  all  of  the  business, 
passenger,  freight,  mail,  and  express.  This  train  is  scheduled 
to  leave  Rapid  City  daily  at  5 :30  a.  m.  and  to  arrive  at  the  sev- 
eral stations  on  this  line  as  follows:  Murphy  5:45,  Caputa 
6:15,  Farmingdale  6:40,  Creston  7:15,  Scenic  8:10,  Imlay 
8 :35,  Conata  9 :05,  Interior  10 :05,  Weta  10 :40,  ^adoka  11 :10, 
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Belvidere  12:15  p.  m.,  Stamford  1:  Okaton  1:40,  Murdo 
2:15.  This  train  connects  with  the  daily  eastbound  passenger 
train  between  Murdo  and  Chamberlain,  which  train  is  scheduled 
to  leave  Murdo  at  3 :45  p.  m. 

It  was  contended  by  the  defendant  that  the  passenger  train 
service  on  this  line  is  now  being  conducted  at  a  loss,  and  testi- 
mony was  received  tending  to  show  that  the  earnings  of  trains 
Nos.  4  and  5  between  Chamberlain  and  Murdo,  and  trains  Nos. 
504  and  505  between  Murdo  and  Eapid  City,  were  less  than  the 
cost  of  operation  of  these  trains;  but  the  cost  of  operation  per 
train  mile  was  merdy  an  estimate,  and  the  oral  statement  re- 
garding earnings  covered  only  the  earnings  for  the  transporta- 
tion of  passengers  and  did  not  include  the  earnings  of  trains  Nob. 
504  and  505  in  the  freight  service,  nor  the  earnings  of  any  of  the 
above-mentioned  trains  from  excess  baggage,  mail,  express,  or 
other  passenger  train  revenues.  There  is  no  evidence  in  the 
record  from  which  the  board  can  determine  whether  or  not  the 
present  service  results  in  a  profit  or  a  loss  to  the  company,  or 
whether  the  addition  to  the  present  service  of  a  daily  through 
passenger  train  each  way  between  Chamberlain  and  Eapid  City 
would  result  in  loss  or  profit. 

The  defendants,  at  the  time  of  the  hearing,  signified  their  will- 
ingness to  put  on  a  through  triweekly  passenger  train  between 
Mitchell  and  Eapid  City,  taking  off  the  mixed  train  between 
Murdo  and  Eapid  City  on  the  days  on  which  the  passenger  train 
would  be  operated,  thus  giving  service  as  follows:  westbound 
the  proposed  passenger  train  to  leave  Mitchell  1 :  a.  m.  on  Tues- 
day, Thursday,  and  Saturday,  arrive  at  Chamberlain  4:15  a.  m., 
depart  Chamberlain  5 :45  a.  m.,  depart  Murdo,  mountain  time, 
8:45  a.  m.,  arrive  Eapid  City  3:45  p.  m.  ;  eastbound  to  leave 
Rapid  City  7:30  a.  m.  on*  Monday,  Wednesday,  and  Friday, 
Murdo  3 :45  p.  m.  on  practically  the  same  schedule  as  previous- 
ly in  effect  east  of  Murdo,  arriving  at  Mitchell  at  10  p.  m.  ;  the 
eastbound  train  to  connect  with  the  train  for  Sioux  City  and 
points  south  and  east  at  Mitchell,  and  also  for  points  west  with  I. 
&  D.  No.  4  out  of  Mitchell  and  for  points  north  on  the  Aberdeen 
division,  leaving  Mitchell  about  12 :30  a.  m.  ;  the  westbound  train 
to  have  a  sleeper  operated  between  Sioux  City  and  Murdo,  leav- 
ing Sioux  City  at  6 :15  p.  m.  on  Monday,  Wednesday,  and  Friday 
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and  No.  4  out  of  Murdo  at  3 :45  p.  m^  to  haul  the  sleeper  on  its 
return  trip  to  Sioux  City;  on  the  alternate  days,  to  keep  in  serv- 
ice the  present  mixed  train  service  west  of  Murdo  and  the  pres- 
ent passenger  service  between  Mitchell  and  Murdo. 

The  Board  is  informed  by  a  time  table  filed  in  its  office,  sub- 
sequent to  the  date  of  the  hearing,  that  such  proposed  service 
has  since  been  installed  and  made  effective  as  of  July  14,  1919. 
From  this  time  table  it  appears  that  the  triweekly  arrangement 
gives  the  towns  east  of  Murdo  two  westbound  passenger  trains 
b.  day  on  three  days  a  week,  and  one  westbound  passenger  train 
on  Sunday,  but  no  passenger  train  whatever  westbound  on  the 
other  three  week  days.  # 

Concltisions* 

Prom  the  foregoing  statement  of  facts  the  Board  hereby  con- 
cludes and  decides: 


That  the  passenger  service  and  facilities  furnished  by  the 
Director  General  of  Railroads  and  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  on  its  line  within  the  state  of  South 
Dakota  between  Chamberlain  and  Rapid  City,  are  insufficient 
and  inadequate  to  meet  the  reasonable  needs  of  the  traveling 
public  and  of  the  several  cities  and  towns,  together  with  the  ter- 
ritory adjacent  and  tributary  thereto,  which  is  served  by  said 
line  of  railroad,  and  that  there  is  a  reasonable  public  demand  and 
necessity  for  the  establishment  of  a  daily  through  passenger  serv- 
ice over  said  line  between  Chamberlain  and  Rapid  City. 

IL 

That  an  order  should  be  made  and  entered  in  this  proceeding 
requiring  the  Director  General  of  Railroads  and  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  to  operate  one  passen- 
ger train  each  way  daily  between  the  stations  of  Chamberlain 
and  Rapid  City,  said  train  to  leave  Chamberlain,  westbound, 
daily  at  5 :45  a.  m.  and  to  arrive  at  the  intermediate  stations  on 
approximately  the  following  schedule :  Oacoma  6 :  a.  m.,  Reliance* 
6 :35,  Kennebec  7 :08,  Presho  7 :43,  Vivian  8 :16,  Draper  8 :50, 
Murdo  9 :15,  Okaton  9 :12,  mountain  time,  Stamford  9 :42,  Bel- 

P.U.R.1920A. 


RE  CHICAGO,  MILWAUKEE  &  ST.  PAUL  R.  CO.  345 

videre  10 :11,  Kadoka  10 :46,  Weta  11 :17,  Interior  11 :55,  Conata 
12:52  p.  u.>  Imlay  1:21,  Scenie  1:47,  Creston  2:19,  Farming- 
dale  2 :47,  Caputa  3 :03,  Murphy  3 :24,  Rapid  City  3 :45 ;  said 
train  to  leave  Rapid  City,  eastbound,  daily  at  7 :30  a.  m.,  and  to 
arrive  at  the  intermediate  stations  on  approximately  the  follow- 
ing schedule:  Murphy  7:45  a.  m.,  Caputa  8:06,  Farmingdale 
8:22,  Creston  8:50,  Scenie  9:22,  Imlay  9:48,  Conata  10:16,  In- 
terior 10:46,  Weta  11:24,  Kadoka  11:55,  Belvidere  1  p.  m.> 
Stamford  1:29,  Okaton  1:59,  Murdo  2:30,  Draper  4:10  central 
time,  Vivian  4 :30,  Presho  5 :12,  Kennebec  5 :40,  Reliance  6 :14, 
Oacoma  6:45,  Chamberlain  7. 

» 

HL 

That  such  passenger  train  be  put  in  operation  not  later  than 
the  first  day  of  September,  1919. 

Note. — The  time  table  established  by  the  order  was  modified  kk 
some  particulars  by  subsequent  order  of  August  11,  1913. 


WISCONSIN  RAIUEtOAD  COMMISSION. 

« 

RE  ELKHART  LAKE  LIGHT  &  POWER  COMPANY. 

IU-1550J 

Valuation  —  Auxiliary  plant. 

1.  Some  allowance  should  be  made  for  an  Investment  In  a  hydi 
electric  development,  in  determining  the  reasonableness  of  the  rates- 
of  an  electric  utility,  although  the  electric  company  purchases  its  energy 
from  another  company,  where  it  appears  that  the  hydroelectric  plaut 
has  some  real  value  in  voltage  regulation. 

Valuation  — ■  Discarded  equipment  —  Amortization. 

2.  Discarded  equipment  should  he  deducted  from  book  value  of  a 
plant;  and,  upon  disposition,  any  loss  that  the  company  may  have 
suffered  as  between  the  original  cost  and  the  junk  sale  price,  plus  the 
depreciation  set  up  for  it,  assuming  that  a  reasonable  provision  has 
been  made  for  such  depreciation,  Bhonld  be  amortized  over  a  period  of 
years  and  the  equivalent  amounts  charged  to  operating  expenses. 

Rates  —  Electricity  —  Form  of  schedule. 

3.  In  determining  a  schedule  of  electric  rates,  the  Wisconsin  Com- 
mission endeavored  to  design  one  which  would  not  only  produce  the- 
required  revenues,  but  result  in  an  economic  use  of  the  energy  by  con- 
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Burners;  and,  rather  than  include  provisions  which  would  necessitate 
estimates  of  transformer  losses  on  rural  and  power  consumers,  the 
Commission,  in  the  case  of  rural  consumers,  provided  for  a  differential 
in  the  rate,  and,  in  the  case  of  power  consumers,  recommended  the 
installation  of  disconnecting  switches  for  the  large  users  which  would 
permit  cutting  the  transformers  off  when  not  in  use. 

[August  30,  1919.] 

Application  for  authority  to  increase  rates  for  electric  serv- 
ice; granted* 

By  the  Commission:  The  application  of  the  above-named 
corporation  was  filed  with  the  Commission  on  March  29,  1919. 
It  is  set  forth  therein  that  the  applicant  is  a  public  utility  doing 
business  under  the  laws  of  the  state  of  Wisconsin  with  its  princi- 
pal place  of  business  at  Elkhart  Lake,  and  that  it  is  engaged  in 
furnishing  electrical  energy  to  customers  in  anr]  about  that 
village  and  in  adjacent  communities  at  the  following  rates: 

Commercial  Lighting  Rates: 

Minimum  charge,  $1  per  month. 

Energy  charge,  10  cents  per  kw.  hr.  if  paid  on  or  before  the  15th  of  the 
current  month,  10  per  cent  penalty  if  paid  later. 
Rural  Lighting  Rates: 

The  regular  commercial  lighting  rate  plus  3  cents  per  kw.  hr.  for  trans- 
former losses. 
Bummer  Cottage  Lighting: 

Minimum  charge  of  $10  for  100  kw.  hr.  consumed  between  March  15th  and 
November  15th;  aU  energy  consumed  in  excess  of  this  amount  10  cents 
per  kw.  hr. 

Heating  Rate: 

Heating  and  cooking  appliances  using  current  in  excess  of  2.000  watts 
per  hour,  10  cents  for  the  first  10  kw.  hr.  of  wnnHmwm  demand;  all 
excess  at  3  cents  per  kw.  hr. 

Power  Rates: 
10  cents  per  kw.  hr.  for  the  first  10  kw.  hrs.  per  month  per  kw.  of  maximum 

demand. 
4  cents  per  kw.  hr.  for  aU  of  the  first  1,000  kw.  hrs.  not  covered  by  the 

primary  rate. 
3  cents  per  kw.  hr.  for  the  next  4,000  kw.  hrs.  , 

2.8  cents  per  kw.  hrs.  for  all  current  in  excess  of  5,000  kw.  hrs.  per  month. 
Off-peak  Power  Rates  are  provided  for  by  contracts. 

It  is  alleged  by  the  applicant  that  these  rates  are  inadequate 
to  provide  a  fair  return  on  the  capital  invested  after  meeting 
operating  expenses.  Furthermore,  it  sets  forth  that  the  Com- 
mission in  a  decision  issued  March  6,  1919,  authorizes  the  East- 
ern Wisconsin  Electric  Company,  from  which  it  purchases  pow- 
er, to  place  in  effect  certain  increases  in  the  rate  under  which  it 
wholesales  energy  to  the  petitioner  as  soon  as  it  shall  have  com- 
plied with  the  requirements  of  voltage  regulation  as  set  forth. 
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therein.  It  prays,  therefore,  that  the  Commission  establish  one 
schedule  of  rates  to  meet  the  present  operating  conditions,  and 
another  schedule  which  will  meet  conditions  when  the  increase  in 
the  cost  of  power  becomes  effective. 

Permission  is  sought  by  the  petitioner  to  put  the  following 
rates  into  effect  under  the  present  costs  of  power: 

Commercial  Lighting: 
12*  rents  per  kw.  hr.  if  paid  on  or  before  the  15th  of  the  current  month 
Minimum  bill,  $1 
Penalty  for  late  payment,  10  per  cent  of  bill. 

Rural  Rate — same  as  above  plus  3  cents  per  kw.  hr.  for  transformer  losses. 

Summer  Cottage  Rate: 

Minimum  charge,  $10  for  76  kw.  hrs. 

12£  cents  per  kw.  hr.  for  all  over  75  kw.  hrs, 

Power  Rates: 
Two  horse  power  motors  or  loco 

10  cents  per  kw.  hr.  for  the  first  10  kw.  hrs.  per  h.  p.  of  connected  load 
5  cents  per  kw.  hr.  for  the  balance  of  1,000  kw.  hrs.,  and 
3  cents  per  kw.  hr.  for  all  in  excess  of  100  kw.  hrs. 
Minimum  charge,  $1  per  h.  p. 

Motors  over  2  horsepower — 

Demand  Charge  of  $1.50  per  kw.  hr.  upon  the  maximum  15  minutes 
demand  of  each  month,  plus  the  transformer  loss  at  3  cents  per  kw.  hr. 
Energy  Charge  for  the  first  10,000  kw.  hr.  purchased  per  month,  3  cents 
per  kw.  hr. 

For  the  next  20,000  kw.  hrs.  2.6  cents 

For  all  over  30,000  kw.  hrs.  per  month,  2.2  cents  per  kw.  hr. 
Five  per  cent  discount  if  bill  is  paid  before  the  8th  of  the  current 
month;  net,  if  paid  before  the  first  of  the  following  month;  and 
6  per  cent  penalty  if  not  paid  before  issue  of  the  following  month's 
bill. 

Cooking — $1.50  minimum  which  entitles  the  consumer  to  30  kw.  hrs. 
All  in  excess  of  this  amount,  3  .cents  per  kw.  hr. 

A  hearing  in  the  matter  was  held  at  Elkhart  Lake,  April  29, 
1919,  at  which  time  the  following  appearances  were  entered: 

E.  R.  Bowler,  on  behalf  of  the  Crystal  Lake  Crushed  Stone 
Co. ;  Nash  &  Nash,  on  behalf  of  the  Elkhart  Lake  Sand  &  Gravel 
Co. ;  G.  W.  Brickbauer,  President,  and  W.  H.  Burk,  Secretary, 
on  behalf  of  the  Elkhart  Lake  Light  &  Power  Col. ;  Nash  &  Nash 
also  appeared  on  behalf  of  the  village  of  Elkhart  Lake  as  the  at- 
torney for  the  village,  M.  C.  Mead,  was  unable  to  be  present. 

The  applicant  furnishes  service  in  the  villages  of  Elkhart  Lake, 
Glenbeulah,  St.  Cloud,  and  Greenbush,  and  in  the  towns  of 
Rhine,  Russell,  Plymouth,  and  Greenbush;  serving  a  population 
of  from  2,000  to  3,000. 

The  total  consumers  number  500  and  are  classified  as  follows: 
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TABLE  I. 
Consumer  Data. 


Number  of  Consumers  . 

Demand  kw 

Annual   Consumption  kw. 
hrs 


Commercial  Lighting. 

Power. 

Resi- 
dences. 

Business. 

Total. 

416 

B 

60 

8 

485 

105 

71698 

15 
>300 

226242 

Munic- 
ipal 
Lighting. 

5 


15000 


1  Number  of  lamps. 
8  Estimated. 


Property. 


An  approximate  valuation  made  by  the  Commission's  engineers 
in  June,  1917,  for  the  purposes  of  a  stock  and  bond  issue  shows 
the  following  items  of  properly. 

TABLE  n. 
Final  Summary  of  Valuation  Elkhart  Lake  Light  &  Power  Co. 

Reproduc- 
tion Coat 
Less  De- 
preciation. 


Land   

Transmission  and  Distribution   

Buildings  and  Miscellaneous  Structures 

Plant  Equipment < , 

General  Equipment 


Reproduc- 
tion cost. 


Total 

Add  12%  (See  note  below) 


Total 

Materials  and  Supplies 


Total 

Nonoperating  Property 


Total 


$000.00 
31,052.00 
7,930.00 
6,235.00 
1,112.00 


$45,929.00 
6,511.00 


$51,440.00 
4,383.00 


$55,823.00 
8,49$.00 


$64,318.00 


$600.00 

26,079.00 

6,106.00 

4,701 .00 

950.00 


$37,436.00 
4,492.00 


$41,928.00 
4,383.00 


$46,311.00 
2,002.00 


$48,313.00 


Note. — Addition  of  12%  to  cover  engineering,  superintendence,  interest 
during  construction,  contingencies,  etc. 

The  applicant's  central  station  equipment  originally  consisted 
of  a  gas  producer  and  gas  engines  driving  the  electric  generators. 
These,  however,  were  abandoned  in  1913,  when  a  high  voltage 
transmission  line  was  built  to  connect  with  the  Sheboygan  Rail- 
way &  Electric  Company's  central  station  at  Sheboygan.  All  of 
its  power  was  then  purchased  from  this  source  up  to  February, 
1918,  when  the  applicant  commenced  the  generation  of  a  part  of 
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its  energy  by  a  hydroelectric  plant  on  the  Mullet  river  about 
three  miles  south  of  Elkhart  Lake.  The  applicant  maintains 
that  this  plant  was  built  principally  for  the  purpose  of  regulat- 
ing the  voltage  of  its  system  with  which  it  had  had  considerable 
trouble  in  the  past.  The  merits  of  this  plan  were  discussed  con- 
siderably in  connection  with  the  application  of  the  Eastern  Wis- 
consin Electric  Company  for  authority  to  increase  rates  on  pow- 
er sold  to  the  Elkhart  Lake  Light  &  Power  Company,  decided 
March  6,  1919,  and  we  need  not  go  further  into  the  matter  here. 
Suffice  it  to  say  that  this  expenditure  has  caused  considerable 
question  among  applicant's  consumers  as  to  the  wisdom  of  the 
undertaking,  and  as  a  result  the  petitioner  has  agreed  to  disre- 
gard this  investment,  and  the  expense  incident  to  its  operation 
and  maintenance,  and  to  base  all  estimates  of  costs  upon  the  as- 
sumption that  all  power  is  purchased  from  the  Eastern  Wisconsin 
Electric  Company,  at  its  authorized  rates. 

[1,  2]  The  valuation  included  in  Table  II  includes  approxi- 
mately $16,000  which  was  invested  in  the  hydroelectric  develop- 
ment Deducting  this  and  making  allowances  for  additions  other 
than  those  to  the  hydroelectric  plant,  we  arrive  at  a  book  value  of 
about  $62,197  as  of  June  30,  1918.  Inasmuch  as  the  hydroelec- 
tric plant  has  some  real  value  in  voltage  regulation,  we  believe 
that  some  allowances  should  be  made  for  this  feature.  Such  an 
allowance,  however,  need  not  be  greater  than  the  necessary  costs 
of  induction  regulators  to  produce  the  same  results.  We  would 
also  point  out  that  in  the  Commission's  valuation  there  is  an  item 
of  $8,495  in  nonoperating  property,  which  refers  to  the  dis- 
carded central  station  equipment  We  believe  that  this  prop- 
erty has  now  been  disposed  of  at  but  a  small  fraction  of  its  orig- 
inal cost  and  should  therefore  have  been  deducted  from  the  book 
value.  Any  loss  that  the  company  may  have  suffered  as  between 
its  original  cost  and  the  junk  sale  price  plus  the  depreciation  set 
up  for  it,  assuming  that  a  reasonable  provision  had  been  made  for 
its  depreciation,  should  be  amortized  over  a  period  of  years  and 
the  equivalent  amounts  charged  to  operating  expenses.  After  a 
consideration  of  these  various  matters,  we  conclude  that  the  ap- 
plicant should  earn  fixed  charges  on  approximately  $65,000.  Al- 
though this  value  results  in  an  average  investment  of  $130  per 
consumer,  which  is  higher  than  the  average  for  utilities  of  this 

P.UJU920A. 


350 


WISCONSIN  RAILROAD  COMMISSION. 


size,  we  feel  that  the  higher  investment  can  be  partially  justified 
by  the  fact  that  the  applicant's  distribution  systems  are  widely 
scattered  in  relatively  small  communities. 

The  applicant's  balance  feheet  for  June  30,  1918,  which  ap- 
pears in  Table  III  shows  a  capital  stock  issue  of  $23,500  against 
the  electric  plant  and  a  funded  debt  of  $21,000.  Both  of  these 
items  are  against  the  old  plant  and  do  not  cover  any  of  the  in- 
vestment in  the  new  hydroelectric  development.  We  would  also 
point  out  that  of  the  $43,615.32  in  notes  and  bills  payable  and  in 
accounts  payable,  $27,522.05  is  chargeable  to  current  construc- 
tion on  the  new  plant,  and  would  leave  current  liabilities  of  $15,- 
993.27  against  the  old  plant.  This  amount  plus  the  stock  issued 
and  the  funded  debt  is  equal  to  approximately  $60,500,  or  to  93 
per  cent  of  the  $65,000  we  have  estimated  the  applicant  should 
earn  upon. 

TABLE  m. 
Balance  Sheet  as  of  Jvne  30,  19t8. 


Assets. 


.  • . . 


Property  and  Plant 
Treasury  Securities  . . 

Cash    

Accounts  Receivable  . . 
Materials  and  Supplies 
Misc.  Current  Assets 


Total  assets 


Liabilities. 


$80,730.48  Capital  Stock 

4,000.00  Funded  Debt 

48.49  Depreciation  Reserve 


3,250.39 
3,602.10 
3,719.65 


$95,351.11 


Notes  and  Bills  Payable 
Accounts  Payable 
Accrued  Interest 
Surplus   


Total  Liabilities 


$23,500.00 

21,000.00 

3.093.92 

32.992.40 

10,622.92 

2.500.00 

1,641.87 


$95,351.11 


Income  Accounts. 

In  Table  IV  we  have  set  forth  the  applicant's  revenues  and 
operating  expenses  for  the  years  from  1014  to  1918,  inclusive. 
The  operating  expenses  for  1918  are  not  complete,  however,  as 
they  do  not  include  the  cost  of  hydraulic  power  generation,  which 
must  have  been  a  considerable  item  during  the  period  from  Feb- 
ruary to  June  30,  1918.  However,  for  the  purposes  of  the  case 
at  hand  it  has  been  agreed  between  the  parties  concerned  to 
neglect  all  investments  and  expenses  of  operation  of  the  hydroelec- 
tric development,  and  to  base  the  rates  upon  the  costs  of  1917. 

It  appears  that  applicant's  accounting  procedure  has  not  been 
entirely  consistent,  otherwise  there  would  not  be  so  wide  a  differ- 
ence in  the  operating  ratios  for  the  yeaA  1914  and  1915.    Again, 
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the  ratio  for  1918  is  considerably  less  than  for  1917  when  costs 
on  an  average  were  relatively  higher.  However,  if  we  compute 
the  cost  of  energy  actually  consumed  on  the  same  basis  of  cost  as 
for  1917  we  arrive  at  a  cost  for  energy  purchased  of  $9,258.77. 
It  is  quite  likely  that  the  cost  of  developing  the  power  at  the  ap- 
plicant's hydroelectric  station,  when  all  costs,  both  fixed  and 
operating,  are  considered,  is  more  than  the  cost  of  the  equivalent 
energy  if  it  were  purchased.  If  we  substitute  then  $9,258.77  for 
$6,734.64  (electric  power  purchased)  for  1918,  we  arrive  at  gross 
income  of  $688.01,  instead  of  $3,212.14,  and  a  percentage  of 
gross  income  to  book  value  of  approximately  1  per  cent  instead  of 
4.63  per  cent. 

In  considering  a  distribution  of  the  applicant's  expense  to 
capacity  and  output  charges  we  have  used  those  items  of  expense 
of  the  calendar  year  1917,  excepting  the  cost  of  current  purchased 
which  has  been  computed  upon  the  consumption  of  1918  by  ap- 
plying thereto  the  same  average  cost  per  kw.  hr.  as  that  for  the 
year  1917.    The  items  appear  as  follows: 

Current  purchased   $9,258.77 

Transmission  expense- 
Operation  $40.92 

Maintenance   13.26  54.18 

Distribution  expense- 
Operation   608.54 

Maintenance   234.28         842.82 

Commercial  expense 172.50 

General  expense — 

Salary — -Superintendence    ... 1,200.00 

Salary — Secretary -Treasurer 800.00 

Office   186.90      2,186.90 

Undistributed  expense— 

Automobiles 302.54 

Other  expense ." '    486.00         788.54 

Total  above  expense $13,303.71 

For  taxes,  it  appears  that  for  the  year  1917  the  applicant  paid 
$444.49.  For  the  other  fixed  charges  we  have  estimated  interest 
at  8  per  cent  on  $65,000  and  depreciation  computed  from  normal 
life  tables  upon  a  3  per  cent  sinking  fund  basis  at  3.38  per  cent 
on  the  reproduction  cost.  The  total  of  the  operating  and  main- 
tenance expenses  and  the  fixed  charges  is  $21,145.20,  er  113.5 
per  cent  of  the  revenues  for  1918. 
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[3]  In  determining  a  schedule,  we  have  endeavored  to  design 
one  which  wiil  not  only  produce  the  required  revenues,  but  will 
also  result  in  an  economic  use  of  the  energy  by  consumers.  Rather 
than  include  provisions  which  will  necessitate  estimates  of  trans- 
former losses  on  rural  and  power  consumers,  we  have  in  the  case 
of  rural  customers  provided  for  a  differential  in  the  rate,  and  in 
the  case  of  power  customers  we  recommend  the  installation  of  dis- 
connecting switches  for  the  large  users  which  will  permit  of  cut- 
ting the  transformers  off  when  not  in  use  as  is  now  practiced  by 
some  of  the  applicant's  larger  consumers.  For  commercial  light- 
ing requirements  we  determine  the  following  schedule: 

City  Lines  Rural  Lines. 

For  the  first  10  kw.  hr.  consumed  per  month 

14     cents  gross,  13     cents  net        17     cents  gross,  16     cents  net 
For  the  next  10  kw.  hr.  consumed  per  month 

13.5  cents  gross,  12.5  cents  net        16.5  cents  gross,  15.5  cents  net 
For  the  next  10  kw.  hr.  consumed  per  month 

12.5  cents  gross,  11.5  cents  net        15.5  cents  gross,  14.5  cents  net 
All  over  30  kw.  hr.  consumed  per  month 

11.5  cents  gross,  10.5  cents  net        14.6  cents  grow,  13.5  cents  net 
Minimum  bill — $1  per  month. 

For  power  consumption  including  energy  for  cooking  and  heat- 
ing, the  following  rates  will  apply: 

Demand  Charge: 

$1.26  per  month  per  kw.  for  the  maximum  demand  determined  in  the  case 
of  installations  of  50  h.  p.  or  over  by  monthly  readings.  Such  readings 
may,  at  the  option  of  the  company,  he  determined  by  counting  revolutions 
of  "the  wattmeter  disk,  or  by  quarter  hour  readings  of  the  wattmeter, 
or  by  a  graphic  recording  wattmeter,  or  a  demand  meter,  and  average 
demand  over  the  maximum  16  minute  period  in  each  month  shall  be 
used. 

On  installations  of  less  than  50  horsepower  the  demand  shall  be  estimated 
for  different  sized  motors  as  follows: 
Installations  under  10  h.  p.,  where  but  one  motor  is  installed,  00  per 

cent  of  the  connected  horsepower. 
Installations  under  10  h.  p.,  where  more  than  one  motor  is  installed, 

SO  per  cent  of  the  connected  horsepower. 
Installations  of  10  h.  p.  or  over  and  leas  than  20  h.  p.,  irrespective  of 

the  number  of  motors,  70  per  cent  of  the  connected  horsepower. 
Installations  of  20  h.  p.  or  over  and  less  than  60  h.  p.,  60  per  eent  of 

the  connected  horsepower. 

Energy  Charge: 

First  100  kw.  hr.  consumed  per  month  . .  7-J  cents  gross,  6}  cents  net 
Next  400  kw.  hr.  consumed  per  month  . .  6  J  cents  gross,  5$  cents  net 
Next  1000  kw.  hr.  consumed  per  month  . .  5}  cents  gross,  4£  cents  net 
Next  1500  kw.  hr.  consumed  per  month  ..  4}  cents  gross,  3£  cents  net 
All  over  3000  kw.  hr.  consumed  per  month  . .  3£  cents  gross,  2}  cents  net 
All  bills  are  payable  during  the  ten  dayB  following  the  dates  thereof  at 
the  net  rates.    After  this  period  the  gross  rate  shall  be  collected. 

It  appears  from  our  distribution  of  expenses  that  the  street 
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lighting  system  should  stand  not  less  than  a  sum  of  $1,400.00  an- 
nually. This  matter,  however,  has  not  been  raised  in  the  present 
proceedings  and  will  not  therefore  be  considered  further. 

The  applicant  has  requested  that  an  additional  schedule  of 
rates  be  designed  at  this  time,  which  will  compensate  for  any  in- 
creases in  costs  that  may  arise  under  the  application  of  our  order 
of  March  6,  1919,  which  authorized  the  Eastern  Wisconsin  Elec- 
tric Company  to  increase  the  sale  price  of  its  wholesale  power  to 
the  applicant  after  certain  conditions  shall  have  been  met  as  we 
have  already  explained. 

We  do  not  believe  that  it  would  be  well  to  attempt  to  establish 
any  such  schedule  at  the  present  time  for  the  reason  that  the  ap- 
plication of  the  above-determined  rates  to  the  applicant's  system 
will,  we  believe,  have  a  tendency  to  change  the  character  of  its 
load  and  create  an  entirely  different  demand  for  purchased  power. 
Moreover,  the  petitioner's  large  power  users  have  pot  been  operat- 
ing under  normal  conditions  for  some  time  past,  due  to  the 
restrictions  placed  upon  them  during  the  war,  and  as  a  result  the 
data  which  we  have  upon  their  demands  for  and  consumptions  of 
energy  are  meager.  These  facts,  together  with  the  effects  of  nor- 
mal operation  of  the  applicant's  hydroelectric  plant,  cannot  help 
but  create  hew  conditions  affecting  the  purchase  of  poweT  from 
the  Eastern  Wisconsin  Electric  Company.  It  does  not  seem 
reasonable  then  to  pass  upon  a  schedule  to  provide  for  an  increase 
in  costs  of  purchased  power  and  base  it  upon  past  performances 
which  probably  will  not  prevail  in  the  future. 

It  also  appears  that  to  date  there  has  been  no  nlove  on  the  part 
of  the  Eastern  Wisconsin  Electric  Company  to  meet  the  condi- 
tions imposed  by  our  previous  order  and  thereby  acquire  the  in- 
crease in  rates  for  power  sold  to  the  applicant. 

In  view  of  these  facts,  action  providing  for  a  further  increase 
in  rates  to  compensate  for  added  costs  of  purchased  power  should 
be  deferred  until  more  accurate  data  are  made  available  by  the 
results  arising  from  the  application  of  this  order  under  normal 
operating  conditions. 

It  is  therefore  ordered  that  the  applicant,  the  Elkhart  Lake 
Light  &  Power  Company,  be  and  the  same  hereby  is  authorized  to 
discontinue  its  present  schedule  of  rates  for  commercial  lighting 
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and  power  and  to  substitute  therefor  the  following  rates  and 

charges : 

'Commercial  Lighting: 

City  Lines.  Rural  Lines. 

For  the  first  10  kw.  hr.  eon- 
Burned  per  month  141     gross,  13*     net;  17*     gross,  16*     net 

For  the  next  10  kw.  hr.  con- 
sumed per  month 13.5*  gross,  12.5*  net;  16.6*  gross,  15.5*  net 

For  the  next  10  kw.  hr.  con- 
sumed per  month  ....,.'..  12J5*  gross,  11.5*  net;  15.5*  gross,  14.5*  net 

For  all  over  30  kw.  hr.  con- 
sumed per  month   11.5*  gross,  10.5*  net;  14.5*  gross,  18.5*  net 

Minimum  bill,  $1.00  per  month. 

jPotcer — including  cooking  and  heating. 

Demand  Charge. 

$1.25  per  kw.  for  the  maximum  demand  determined  by  taking  the  aver- 
age demand  over  the  maximum  fifteen  minute  period  of  each  month  &a, 
provided  for  in  the  body  of  this  decision,  excepting  motor  installation^' 
whose  demand  is  otherwise  provided  for  as  follows: 

Less  than  10  h.  p. — one  motor,  00  per  cent  of  connected  load. 
Less  than  10  h.  p. — more  than  one  motor,  80  per  cent  of  connected  load. 
10  h.  p.  or  more  but  less  than  20  h.  p.,  70  per  cent  of  connected  load. 
20  h.  p.  or  more  but  less  than  50  h.  p.,  40  per  cent  of  connected  load. 

Bnergy  Charge. 

First      100  kw.  hr.  consumed  per  month   1\$  gross,  6  J*  net 

>sext      400  kw.  hr.  consumed  per  month 64*  gross,  5£*  nejb'< 

Nexji    1,000  kw.  hr.  consumed  per  month   5£*  gross;  4-i*  net 

Next    1,500  kw.  hr.  consumed  per  month   4}*  gross,  3  J*  net 

All  over  3,000  kw.  hr.  consumed  per  month 3£*  gross,  2  J*  net 

Optional  Power  Rate — for  installations  of  less  than  50  h.  p.  to  be  applica- 
ble only  when  the  customer  elects  to  take  this  rate  for  all  service 
used  by  the  installation  to  which  it  is  applicable  within  one  year  oh 
the  date  of  such  election. 

10*  per  kw.  hr.  for  the  first  10  kw.  hrs.  per  month  per  h.  p.  of  connected 

load. 
6*  per  kw.  hr.  for  the  balance  of  1,000  kw.  hrs.  per  month. 
3*  for  all  in  excess  of  1,000  kw.  hrs.  per  month. 

Minimum  charge— $1  per  month  per  h.  p.  of  total  connected  load. 

All  bills  are  payable  during  the  ten  days  following  the  dating  thereof 
at  the  net  rates.    After  this  period  the  gross  rate  shall  apply. 

Dated  at  Madison,  Wisconsin,  this  30th  day  of  August,  1919. 
Railroad  Commission  of  Wisconsin,  Henry  R.  Trumbower, 
and  John  S.  Allen,  Commissioners. 
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ANDREW  WIKTJM  et  aL 

v. 

WISCONSIN  TELEPHONE  COMPANY. 

Rates  —  Telephones  —  Long  line  subscribers  —  Benefit  to  short  line 
subscribers. 

1.  Under  ordinary  telephone  rate  schedules,  short  line  subscribers 
are  made  to  bear  a  part  of  the  cost  on  the  lines  of  the  long  line  sub- 
scribers, since  the  former  receive  benefits  by  the  connection  with  the 
latter.* 

Service  —  Extensions  —  Effect  of  increasing  cost  of  labor  and  ma- 
terials. 

2.  The  increasing  cost  of  material  and  labor  should  not  have  much 
effect  upon  the  length  of  line  which  a  telephone  company  Bhould  be  re- 
quired to  build  to  reach  a  prospective  subscriber,  where  the  community 
is  so  developed  that  subscribers  can  afford  to  pay  for  ordinary  stand- 
ards of  service. 

Service  —  Extensions  —  Cost  —  By  uhonv  to  be  borne. 

3.  The  normal  rural  development  of  a  telephone  plant  should  be 
made  at  the  expense  of  the  company,  and  rates  fixed  accordingly,  rather 
than  have  each  rural  extension  made  upon  the  basis  of  the  subscribers 

.    bearing  the  cost  above  a  certain  fixed  figure. 

Mates  —  Telephones  — -  Excess  radius  rates. 

4.  If  a  telephone  company  sets  up  a  rate  schedule  providing  for  a 
higher  rental  for  subscribers  beyond  a  fixed  radius  than  for  subscrib- 
ers within  that  radius,  it  should  be  deemed  to  have  provided  for  any 
additional  costs  by  means  of  such  higher  rental. 

Beturn  — *  Reasonableness  as  a  whole  —  Telephone  extensions. 

6.  A  telephone  company  may  be  required  to  operate  one  of  its  lines 
for  less  than  a  fair  return  on  that  portion,  provided  always  that  the 
return  on  the  property  as  a  whole  is  not  thereby  diminished  so  as  to 
render  the  business  as  a  whole  unprofitable. 

[October  11,  1919.] 

Complaint  as  to  alleged  refusal  by  the  Wisconsin  Telephone 
Company  to  extend  service  to  Andrew  Wikum  and  others;  re- 
spondents ordered  to  extend  line  to  applicant. 

By  the  Commission:  Informal  complaint  was  filed  by  An- 
drew Wikum  and  a  number  of  other  parties,  alleging,  in  sub- 
stance, that  they  reside  in  §§  15,  16,  21,  22,  and  27  of  the  town 
of  Dunkirk,  Dane  county,  and  have  applied  to  the  Wisconsin 
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Telephone  Company  for  service  from  the  company's  exchange  at 
Stoughton,  and  have  been  unable  to  obtain  such  service. 

The  Commission  conducted  an  investigation  on  its  own  motion, 
and  a  formal  hearing  was  held  on  {September  16,  1918,  the  com- 
plainants appearing  in  their  own  behalf  and  J,  F.  Krizek,  attor- 
ney, appearing  for  the  company. 

At  the  time  of  the  hearing,  the  business  of  the  cqijipany  was 
being  operated  under  Federal  control,  and  the  respondent  was 
under  instructions  to  mate  no  extensions  of  its  lines  except  for 
war  purposes.  For  that  reason  the  matter  has  been  held  in  abey- 
ance until  the  present  time. 

[1]  It  appears  from  the  record  that  the  parties  all  reside  with- 
in 6  miles  of  Stoughton,  where  all  their  business  is  transacted. 
The  proposed  extension  will  require  the  building  of  about  2.6 
miles  of  new  line  and  the  stringing  of  an  additional  circuit  on 
existing  poles  from  Stoughton  to  the  end  of  the  present  line — a 
distance  of  approximately  6.4  miles.  There  is  no  dispute  on  the 
question  of  public  convenience  and  necessity,  the  only  question 
presented  being  with  respect  to  the  proper  division  of  the  cost  of 
the  extension.  Respondent  estimates  the  total  cost  at  present 
day  prices,  and  including  substation  equipment,  at  approximately 
$990.  The  Commission's  check  on  this  estimate  indicates  that 
this  figure  is  not  too  high  to  serve  as  a  basis  for  computation. 
The  company  has  in  effect  at  its  Stoughton  exchange  a  schedule 
calling  for  an  excess  radius  charge  for  service  beyond  the  5  .mile 
limit,  measured  on  an  air  line  from  the  exchange.  Under  this 
schedule  seven  of  the  subscribers,  being  more  than  5  miles  out, 
would  pay  a  rate  of  $18  per  year,  while  the  other  two  would  take 
the  regular  rate  of  $15.  Gross  revenue  to  be  anticipated  from  the 
extension  amounts  to  $156  per  annum,  there  being  no  present 
probability  of  securing  additional  subscribers.  It  will  thus  be 
seen  that  if  respondent  is  to  build  the  whole  line  at  its  own  ex- 
pense, the  investment  will  be  somewhat  over  $100  per  subscriber 
and  the  gross  revenue  $17.33  per  subscriber.  While  these  figures 
indicate  a  rather  high  investment  per  subscriber  and  a  corre- 
spondingly low  return  upon  the  investment,  we  should  not  lose 
sight  of  the  fact  that  part  of  the  annual  costs  incident  to  the  ex- 
tension may  rightfully  be  borne  by  the  subscribers  of  the  Stough- 
ton exchange  with  whom  the  prospective  subscribers  would  have 
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telephone  communication.  We  doubt  if  the  return  to  the  respond- 
ent of  any  of  its  rural  lines  built  into  the  outlying  zones  is  great 
eitough  to  pay  entirely  the  fixed  charges,  maintenance,  and  opera- 
tion thereof,  and  this  is  probably  as  it  should  be.  Under  the 
ordinary  rate  schedule  those  classes  of  subscribers  with  short 
lines  bear  part  of  the  annual  costs  on  lines  reaching  long  line  sub- 
scribers. This  does  not  mean  that  the  short  line  subscriber  shares 
in  a  cost  which  is  not  his  due.  The  fact  that  the  short  line  sub- 
scriber benefits  by  the  connection  of  the  long  line  subscriber — 
transacts  business  with  him  over  the  telephone  which  is  mutually 
beneficial — makes  such  a  division  of  the  costs  proper.  The  re- 
spondent attempts  to  place  practically  the  entire  annual  costs  of 
the  proposed  extension  upon  the  prospective  subscribers. 

[2,  3]  One  of  the  principal  elements  entering  into  the  respond- 
ent's argument  against  the  extension  is  the  present  high  cost  of 
materials  and  the  resultant  excessive  cost  of  the  extension.  We 
will  assume  that  the  extension  which  would  now  cost  about  $100 
per  telephone  was  proposed  in  1914  when  the  cost  might  have 
been  $50  per  telephone,  and  we  will  further  assume  that  at  $50 
per  telephone  the  extension  would  have  been  put  in  without  ques- 
tion, the  rates  at  that  time  being  the  same  as  at  present.  What 
disposition  should  be  made  of  the  extra  $50  per  telephone  which 
the  extension  will  now  cost  ?  Should  it  be  assessed  against  the 
prospective  subscribers,  or  should  it  be  paid  by  the  respondent, 
and  the  fixed  charges  thereon  be  absorbed  by  the  earnings  of  the 
exchange  as  a  whole  ?  Perhaps  this  may  better  be  answered  by 
another  question. 

If  the  connections  which  were  made  for  a  subscriber  many 
years  ago  at  a  cost  of  $50  now  have  to  be  replaced  at  a  cost  of 
$100,  should  that  subscriber  pay  the  added  cost  of  the  replace- 
ment ?  We  do  not  understand  that  such  a  policy  is  proposed  by 
any  public  utility,  and  it  seems  to  us  that  the  same  principle 
should  apply,  with  limitations  in  extreme  cases  perhaps,  in  the 
ease  of  new  service.  Where  the  community  is  so  developed  that 
subscribers  can  afford  to  pay  for  ordinary  standards  of  service, 
the  increasing  costs  of  material  and  labor  should  not  have  much 
effect  upon  the  length  of  line  which  the  company  should  build  to 
reach  ,  a  prospective  subscriber.  The  extent  of  the  territory 
naturally  to  be  served  by  a  telephone  company  is  not  affected  by 
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variations  in  the  -cost  of  building  a  telephone  plant,  and  rather 
than  have  each  rural  extension  made  upon  the  basis  of  the  sub- 
scribers bearing  the  cost  above  a  certain  fixed  figure,  the  normal 
rural  development  should  be  made  at  the  expense  of  the  company 
and  the  rate  fixed  accordingly. 

[4]  There  is  another  element  which  should  be  considered  in 
this  case.  That  is,  that  the  company  has  provided  in  its  rate 
schedule  an  excess  radius  charge  for  rural  extensions  beyond  a  5 
mile  radius.  It  is  not  a  matter  for  consideration  here  that  this 
excess  radius  charge  may  or  may  not  be  sufficient  to  meet  the  cost 
on  the  basis  of  the  present  prices  of  telephone  equipment  The 
point  is  that  the  rate  schedule  in  its  present  form  is  designed  to 
cover  the  cost  of  furnishing  rural  service  within  any  area  which 
is  likely  to  be  served  from  the  Stoughton  exchange  as  long  as 
there  will  be  a  normal  development  of  business  on  any  prospec- 
tive rural  line.  If  the  rate  is  inadequate  the  proper  remedy  is 
not  to  charge  against  the  prospective  subscribers  a  part  of  the 
capital  cost  but  to  provide  a  proper  rate. 

In  this  case  there  seems  to  be  no  question  but  that  the  develop- 
ment on  this  line  will  be  substantially  normal.  There  are  nine 
subscribers  to  be  served,  the  greatest  distance  of  any  of  them  from 
the  exchange  being  only  a  little  over  5  miles.  Nine  subscribers 
on  a  line  of  this  length  would  constitute  practically  a  normal 
loading.  That  being  the  case,  it  would  seem  to  follow  that,  inas- 
much as  the  telephone  company  has  set  up  a  rate  schedule  provid- 
ing for  a  higher  rental  for  subscribers  beyond  the  5  mile  radius 
than  for  subscribers  within  that  radius,  it  should  be  deemed  to 
have  provided  for  the  additional  cost  by  means  of  such  higher 
rental.  The  question  of  the  adequacy  of  the  rate  is  not  an  issue 
in  this  case.  One  of  the  purposes  of  having  an  excess  radius 
charge  as  a  part  of  a  rural  rate  schedule,  as  we  understand  it,  is 
to  meet  just  such  situations  as  that  involved  in  this  case,  and  if 
the  company  builds  the  extension  at  its  own  expense,  it  will  only 
be  performing  a  duty  which  it  has  assumed  by  adopting  and  filing 
the  schedule  of  rural  rates  which  it  has  on  file,  including  the  ex- 
cess radius  charge. 

The  company  contends  that  it  should  not  be  required  to  expend 
any  greater  sura  than  that  on  which  a  revenue  of  $156  per  yfeatf 
will  pay  a  gross  return  of  33  per  cent  to  cover  operating  expenses, 
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fixed  charges,  and  return  on  the  investment.  On  that  basis  the 
company  would  expend  only  about  $470  on  the  line,  leaving 
about  $550  to  be  paid  by  the  nine  applicants. 

[5]  This  contention  seems  to  ignore  entirely  the  effect  of  the 
excess  radius  charge,  and  proceeds  on  the  further  erroneous  as- 
sumption that  the  company  is  entitled,  as  a  matter  of  right,  to 
earn  the  usual  rate  of  return  on  the  extension  considered  by  itr 
self.  It  is,  of  course,  well  settled  that  a  utility  may  be  required 
to  operate  a  small  portion  of  its  facilities  for  less  than  a  fair  re- 
turn on  that  portion,  provided  always  that  the  return  on  the  prop- 
erty as  a  whole  is  not  thereby  diminished  so  as  to  render  the  busi- 
ness as  a  whole  unprofitable.  New  York  ex  rel.  N.  Y.  fc  Q.  Gas 
Co.  v.  McCall,  245  U.  S.  345,  P.U.E.1918A,  792,  62  L.  ed.  337, 
38  Sup.  Ct.  Rep.  122,  and  cases  cited.  In  the  absence  of  any 
proofs  as  to  any  detrimental  effect  of  the  expenditure  on  the  re- 
turn as  a  whole,  it  must  be  assumed  that  the  income  of  the  ex- 
change at  Stoughton  will  still  be  adequate,  and  that  the  excess 
radius  charge  will  provide  for  the  increased  cost  of  ordinary  ex- 
tensions beyond  the  5  mile  limit 

The  Commission  therefore  finds : 

(1)  That  public  convenience  and  necessity  require  that  the 
service  of  the  respondent  be  extended  to  the  petitioners  herein. 

(2)  That  while  the  extension  herein  proposed  may  not  of  itself 
constitute  a  paying  investment,  the  location  of  the  proposed  sub- 
scribers is  clearly  within  the  rural  zone  which  the  Stoughton 
exchange  should  serve  and  the  cost  of  the  extension  should  there- 
fore be  borne  by  the  company. 

It  is  therefore  ordered  that  the  respondent,  the  Wisconsin  Tele- 
phone Company,  within  sixty  days  from  the  date  of  this  order  ex- 
tend its  lines  from  its  Stoughton  exchange  and  furnish  telephone 
service  to  the  parties  herein.  Provided,  however,  that  the  respond- 
ent may,  at  its  option,  require  a  deposit  by  any  or  all  of  such 
applicants  of  not  to  exceed  three  years'  rental  as  a  further  consid- 
eration of  receiving  service,  the  amount  of  the  deposit  to  be  appli- 
cable upon  the  annual  rental. 

Dated  at  Madison,  Wisconsin,  this  11th  day  of  October,  1919. 

Railroad  Commission  of  Wisconsin,  Carl  D.  Jackson,  Henry 
R.  Trumbower,  and  John  S.  Allen,  Commissioners. 
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BE  MILWAUKEE  ELECTRIC  RAILWAY  &  LIGHT  COM- 
PANY etaL 

[R-1909.] 

BE  MILWAUKEE  ELECTRIC  RAILWAY  &  LIGHT   COM- 

PANY. 

[R-2593J 

RE  REPORT  OF  BOARD  OP  CONCILIATION  AS  TO  WAGES 
OP  MILWAUKEE  ELECTRIC  RAILWAY  &  LIGHT  COM- 
PANY. 

RE  INVESTIGATION  AS  TO  TRANSFER  PRIVILEGES  IN 

CITY  OF  MILWAUKEE. 

Return  —  Gross  revenues  —  Street  railways  —  Estimates* 

1.  In  a  proceeding  to  fix  rates  for  a  street  railway  company,  the 
Wisconsin  Commission  estimated  the  operating  revenues  for  the  year 
as  four  times  the  revenues  for  the  months  of  May,  June,  and  July, 
since  the  earnings  in  those  months  in  1916  and  1917  were  approximately 
one-fourth  of  the  earnings  for  the  calendar  years  of  1916  and  1917. 

Return  —  Operating  expenses  —  Method  of  estimating  for  future  cost 
of  maintenance. 

2.  Average  expenditures  for  actual  maintenance  over  a  period  of 
years  rather  than  information  gained  by  an  audit  examination  covering 
a  brief  period,  furnishes  the  most  reliable  index  as  to  what  are  normal 
expenditures  for  way  and  structure  maintenance. 

Return  —  Operating  expenses  —  Way  and  structure  maintenance  — 
Method  of  estimating. 

3.  In  working  out  an  allowance  for  way  and  structure  maintenance 
of  a  street  railway,  the  Wisconsin  Commission  used  two  bases:  First, 
using  average  expenses  per  year  per  books,  reduced  to  the  level  of  pre- 
war prices,  and  applying  to  this  cost  the  estimated  increase  in  present 
day  costs  over  prewar  costs;  second,  applying  to  the  adjusted  figures 
for  such  maintenance  for  the  calendar  year  of  1916,  the  estimated  in- 
crease in  the  cost  of  labor  and  materials  for  1919  over  1916. 

Depreciation  —  Street  railways  —  Amount. 

4.  The  Wisconsin  Commission  allowed  a  rate  of  2.82  per  cent  for 
the  depreciation  of  a  street  railway. 

Mates  —  Street  railways  —  Suburban  passengers  —  Burden  of  rush* 
hour  or  tripper  service. 

5.  A  suburban  street  railway  rider,  who  enjoys  the  advantages  of 
a  greater  load  factor  because  of  the  suburban  cars  carrying  city  passen- 
gers during  offpeak  hours,  and  who  also   enjoy  the  same   transfer 
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privileges  as  city  passengers,  must  bear  some  portion  of  the  cost  of  the 
more  expensive  tripper  service  during  rush  hours,  although  such  service 
is  mainly  consigned  to  the  urban  districts. 

Service  —  Street  railways  —  Extensions  —  Prospective  return. 

6.  If  the  needs  of  a  growing  community  are  to  be  served  adequately 
by  a  street  railway,  it  is  inevitable  that  extensions  will  be  made  be- 
fore the  population,  in  suburban  areas,  has  reached  a  density  such  that 
these  extensions  will  become  immediately  profitable  from  the  point  of 
view  of  revenues  earned  within  the  suburban  zones. 

Depreciation  —  Suburban  street  railways  —  Amount. 

7.  The  Wisconsin  Commission  fixed  the  allowance  for  depreciation 
for  the  suburban  lines  of  a  street  railway  at  2.82  per  cent. 

Return  —  Reasonableness  —  Factors  —  Past  earnings. 

8.  To  require  a  street  railway  to  forego  a  reasonable  return  for 
a  period  sufficiently  long  to  absorb  excessive  past  earnings,  received 
under  lawful  rates  provided  for  in  franchises,  would  not  only  be  ques- 
tionable as  violating  the  United  States  Constitution,  but  would  also 
be  establishing  a  principle  against  public  policy  and  against  the  inter- 
est of  the  patrons. 

Depreciation  —  Use  of  reserves. 

9.  No  good  public  policy  is  served  by  a  segregation  of  depreciation 
reserves  in  a  bank  at  moderate  rate  of  interest  to  be  used  only  to  re- 
place property  retired  from  service,  but  it  is  in  the  public  interest  as 
well  as  in  the  interest  of  the  utility  that  these  funds  shall  be  used  from 
time  to  time  for  corporate  purposes,  especially  for  extensions  and  addi- 
tions to  property. 

Depreciation  —  Reserve  funds  —  Interest. 

10.  Interest  on  depreciation  reserves,  whether  invested  in  securities 
or  in  extensions  or  betterments  should  be  credited  to  the  reserve. 

Service  —  Adequacy  —  Duty  to  render.  x 

11.  Adequate  service  is  as  much  a  corollary  to  fair  rates  of  return 
as  is  the  right  to  demand  a  fair  rate  of  return  for  adequate  service 
rendered. 


Return  —  Operating  expenses  —  Way  and  structures  maintenance. 

Table    showing   way    and    structures    maintenance    of    Milwaukee 
Street  Railway  on  basis  of  prewar  costs,  p.  369. 

Return  —  Operating  expenses  —  Increased  cost  of  labor  and  ma- 
terials. 

Statement  showing  results  of  study  as  to  increases  in  cost  of  main- 
tenance of  way  and  structures,  labor,  and  materials,  p.  370.       % 

Return  —  Operating  expenses  —  Equipment  expense. 

Table  showing  equipment  expense  of  Milwaukee  City  Railway  on 
basis  of  prewar  costs,  p.  376. 

Return  —  .Operating  expenses  —  Increased  cost  of  labor  and  ma- 
terials. 

Statement  showing  increase  in  cost  of  equipment  labor  and  ma- 
terials, p.  376.   . 
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Return  -*  Operating  expenses  —  Effect  of  change  in  maintenance 

expense. 

Discussion  of  policy  of  not  disturbing  rate  structure  because  of1 

fluctuations  in  maintenance  costs,  p.  378. 
Set  urn  —  Operating  expenses  —  Federal  income  tax*  % 

Statement  that  Federal  income  tax  is  a  factor  to  be  considered  .in 
fixing  rates,  p.  381. 
Return  —  Reasonableness  as  a  whole  —  Street  railway  system'. 

Statement  that  in  considering  the  fares  of  a  street  railway  com- 
pany in  suburban  districts,  some  weight  must  be  given  to  the  whole  tye-i 
tern  as  a  unit,  p.  382.  , . ,  , 

Bates  —  Street  railways  —  System  of  fare. 

Discussion  of  dements  to  be  considered  in  establishing  an  equitable 
system  for  street  railway  fares  in  a  large  city  with  suburban  districts,: 
p.  390. 
Service  —  Street  railways  —  Two-coin  fares  —  Time  of  loading*    , 

Discussion  of  effect  on  time  of  loading  of  fares  necessitating  use/, 
of  more  than  one  coin,  p.  391. 

Rates  —  Street  railways  —  Advantages  of  lower  ticket  rate. 

Discussion  of  right  of  regular  street  railway  riders  to  have  an 
advantage  of  lower  ticket  rates,  p.  391.  , 

Rates  —  Street  railways  —  Use  of  fare  tolcen.  ... 

Discussion  of  use  of  tokens  to  pay  street  railway  fares,  p.  393.      ♦ 

Depreciation  —  Basis  for  computing. 

Statement  that  ordinarily  depreciation  should  be  computed  on  cost 
op  property  and  not  on  operating  revenues,  p.  398. 

Return  —  Operating  expenses  —  Federal  income  tax. 

Discussion  of  method  of  treating  Federal  income  tax  as  anlopefst* 
ing  expense,  p.  401. 

Rates  —  Street  railways  —  Cost  basis  of  fare. 

Discussion  concerning  the  advisability  of  establishing  an  automatic 
cost  basis  of  fares,  p.  405. 

[October  30,  1919.]  '     . 

Application  for  increase  in  fares  of  the  Milwaukee  Elfectrie 
Railway  &  Light  Company;  increase  granted  to  enable  utility  to 
earn  a  fair  return  and  particularly  to  pay  wage  increase  sug-i 
gested  by  report  of  Board  of  Conciliation.  ' 

By  the  Commission :  The  case  covered  by  Railroad  Commis- 
sion File  No.  R-1909  was  disposed  of  by  the  decision  of.  April 
4,  1919,  Milwaukee.  Electric  R.  &  L.  Co.  v.  Milwaukee,  P.U.R. 
1919D,  504,  except  that  jurisdiction  was  retained  as  to  service 
matters  and  accounting  practices. 

Case  No.  R-2503  originates  upon  the  application  of  the  |J4 il- 
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waukee  Electric  Railway  &  Light  Company,  filed  with  this  Com- 
mission on  July  25,  1919,  for  a  revision  of  rates  of  fares,  zone 
limits  and  service  standards,  upon  its  electric  railway  system 
operated  within  the  Milwaukee  single  fare  area  and  adjacent 
suburban  zones.  The  application  sets  forth  at  length  the  conten- 
tion of  the  applicant  that1  the  fares  provided  for  by  the  previous 
orders -which  are  referred  to  in  this  petition  have  not  given  the 
railway  utility  a  reasonable  return  upon  its  property  devoted  to 
the  railway  business  within  the  single  fare  and  suburban  areas. 

( (Subsequent  to  the  filing  of  this  application,  the  question  of 
wages  !to  be  paid  in  the  Transportation  Department  of  the  utility 
was  brought  before  the  Board  of  Conciliation  of  Wisconsin  in 
accordance  with  the  provisions  of  Chap.  530  of  the  Laws  of  1919. 
The  final  report  of  the  Board  of  Conciliation  was  filed  with  this 
Commission  on  the  17th  day  of  September,  1919,  and  was  subse- 
quently approved  by  the  Commission,  though  the  order  provided 
for  by  Chap.  530  of  the  Laws  of  1919  has  not  been  entered.  Sec- 
tion 2  of  the  act  referred  to  provides,  among  other  things,  as  fol- 
lows : 

"In  the  event  such  dispute  shall  arise  between  any  public  serv- 
ice corporation  and  its  employees  of  any  class,  division  or  grade, 
and  said  Board  of  Conciliation  shall  investigate  and  report  there- 
on as  herein  provided  and  determine  the  wages,  hours  of  labor 
or  working  conditions  to  which  such  employees  are  reasonably  en- 
titled, such  determination  shall  be  immediately  submitted  to  the 
Railroad  Commission  of  Wisconsin,  which  Railroad  Commission 
shall  without  delay  further  investigate  the  said  matter  and  make 
and  file  its  determination  therein,  confirming  or  modifying  the 
report- of  said  Board  within  45  days  after  receiving  the  same.  If 
the  earnings  of  such  public  service  business  in  which  such  em- 
ployees are  engaged  are  found  to  be  sufficient  to  meet  the  cost  of 
making  the  determination  of  said  Commission  effective  without 
depriving  said  corporation  of  a  fair  return  upon  the  capital  em- 
ployed in  such  business  as  determined  by  the  Railroad  Com- 
mission, said  Railroad  Commission  shall  order  such  public  service 
corporation  to  make  effective  the  wages,  Kours  of  labor,  and 
working  conditions  so  determined  by  it  to  be  fair,  equitable,  and 
just;  otherwise  the  Commission  shall  provide  for  such  a  revision 
of  the  fates,  tariffs,  and  charges  of  such  public  service  business 
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as  will  enable  it  to  meet  such  cost  and  yield  a  fair  rate  of  returp 
upon  the  capital  employed  therein,  as  determined  by  the  Rail- 
road Commission,  which  order  of  the  Railroad  Commission  ahaH 
be  subject  to  review  in  the  maimer  now  provided  by  .law,"  etc 

Hearings  in  the  above-ref erred-to  matters  were  held  at  the  City 
of  Milwaukee  <>n  August  18  and  September  26,  1919.  The  -ap- 
pearances were:  James  D.  Shaw,  on  behalf  of  the  Milwaukee 
Electric  Railway  &  Light  Company;  Clifton  Williams,  City  At- 
torney for  the  city  of  Milwaukee;  Albert  H.  Houghton,  City  At- 
torney for  the  city  of  Wauwatosa ;  George  H.  Gabel,  Attorney  op 
behalf  of  Shorewood ;  J.  E.  Tierney,  City  Attorney  for  West  Allia 
and  representing  the  village  of  West  Milwaukee ;  J.  P.  Beuscher, 
on  behalf  of  the  Federal  Rubber  Company  et  al. ;  R.  S.  Witte; 
City  Attorney  of  North  Milwaukee ;  W.  0.  Mielhan,  for  <j.  J. 
Davelaar,  on  behalf  of  the  town  of  Wauwatosa;  H.  J  Piper*  on 
behalf  of  the  town  of  Lake ;  Henry  Cadby  Case,  on  behalf  of  Allja 
Chalmers  Company ;  Gk  C.  Dutcher,  City  Attorney,  on  behalf  of 
the  city  of  Cudahy;  W.  J.  Riley,  City  Attorney,  on  behalf  of 
South  Milwaukee ;  Ross  W.  Harris,  Engineer,  on  behalf  (rf  the 
Suburban  Municipalities;  F.  W.  Doolittle,  statistician,  on  behalf 
of  the  Milwaukee  Electric  Railway  &  Light  Company;  S.  L. 
Odegard,  statistician,  on  behalf  of  the-  city  of  Milwaukee ;  J.  B. 
Hogarth,  accountant,  on  behalf  of  the  city  of  Milwaukee. 

On  the  question  of  transfer  privileges  in  the  city  of  Milwaukee, 
a  hearing  was  held  on  August  27, 1919.  Mr.  Blake  of  Milwaukee 
appeared  for  the  Milwaukee  Electric  Railway  &  Light  Company 
and  Clifton  Williams  on  behalf  of  the  city  of  Milwaukee.    » 

The  increased  cost  growing  out  of  the  wage  adjustment  made 
by  the  State  Board  of  Conciliation  is  not  confined  to  the  Trans- 
portation Department  but  other  collateral  wage  adjustments  af- 
fecting the  railway  utility  grow  out  of  this  adjustment.  The  es- 
timated total  increases  in  wages  affecting  the  railway:  utility  in 
single  fare  and  suburban  areas  was  estimated  at  the  time  of  the 
hearing  by  the  company  at  $710,000  and  for  all  railway  utilities 
of  the  company,  including  the  interurban  and  the  city  of  Racine, 
at  $829,000.  The  case  also  involves  questions  of  increased  taxes 
and  other  items  of  operating  costs  which  are  referred  to  in-  the 
.opinion.    This  opinion  deals  solely  with  the  single  fare  arid  sub- 
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■urban  area,  a  separate  hearing  being  held  in  relation  to  the  street 
<lar  situation  ifc  the  city  of  Racine. 

*  Many  of  the  questions  here  invoved  have  been  fully  discussed 
in  previous  opinions  of  this  Commission,  particularly  those  of 
June  i,  1918,  Milwaukee  Electric  It.  &  L.  Co.  v.  Milwaukee, 
P.TJ.R.1918E,  1,  and  April  4,  1919,  Milwaukee  Electric  I.  &  L. 
Co.  v.  ^Milwaukee,  P.U.R1919D,  504.  The  question  of  valua- 
tion of  the  railway  utility  in  the  •single  fare  and  suburban  area 
lias  been  discussed  at  great  length  in  those  opinions  in  connecuou 
•with  the  capital  employed  in  such  utility.  We  see  no  reason  to 
'change  the  decisions  there  arrived  at  on  that  question. 

•'.•■• 

Estimate  of  Revenues  and  Expenses  for  the  Coming  Year  at 

■  •    •  »  * 

i     ,  .  Present  Rates  of  Fare. 

•"'  This  forecast  of  the  results  from  operations  for  the  coming 

*  y6ar  has'  been  made  on  the  basis  of  the  present  rates  of  fare  and 
♦is  designed^  to  indicate  merely  the  amount  by  which  the  present 
•fares  fail  to  yield  an  adequate  return  upon  the  fair  value  of  Mil- 
waukee city  and  suburban  railway  property.  Having  determined 
•the  amount  of  this  deficiency  we  shall  then,  in  the  following  sec- 
tion, indicate  the  specific  fare  increases  considered  necessary  in 
drdbr;to  provide  the  additional  revenue  requirements. 

In  making  an  estimate  of  the  results  from  operations  for  the 
ccMhingybar,  it  has  been  decided  to  use  as  a  base  the  three  months 
eriding1  July  31,  1919,  giving  due  consideration  to  seasonal  varia- 
\t19ns  and  to  increases  in  the  cost  of  labor  and  material. 

At  the? direction  of  the  Commission  an  audit  was  made  of  the 
Accounts  of  the  Milwaukee  City  Railway  for  the  three  months 
ending  July  31,  1919.  In  connection  with  this  audit  no  verifica- 
tion was  made  of  way  and  structures  and  equipment  expenses,  as 
these  Expenses  have  been  reserved  for  special  consideration  by 
itibe  Commission.  Following  the  completion  of  the  audit  a  hear- 
ing was  held  at  which  the  parties  in  interest  were  given  an  oppor- 
tunity to  examine  the  auditor  upon  the  results  of  his  investiga- 
tion. No  serious  criticisms  of  the  audit  findings  were  made,  and 
in  our.  judgment  the  income  account,  as  adjusted  by  the  auditor, 
cterecfrly  states  the  results  from  operations  for  the  Milwaukee 
City  Railway  utility  for  the  three  months  ending  July  31, 1919, 
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subject  to  adjustments  of  way  and  structures,  and  equipment  ex- 
penses which  were  not  audited. 

In  the  following  summary  will  be  found  a  statement  of  the  in- 
come account  of  the  Milwaukee  City  Kailway  for  the  three  months 
ending  July  31, 1919,  as  audited. 

MILWAUKEE  CITY  RAILWAY. 
Income  Account  Three  Months  Ending  July  31,  1919. 


Particulars. 


Operating  revenues  

Operating  Expenses — 

Way  and  structures 

Equipment 

Traffic ." 

Power 

Conducting  Transportation 

General  

Undistributed  


Fixed  Charges: 
Depreciation 
Taxes 


Total  operating  expenses 
Net  oper&tiip  income  . . , 


Per  Books. 


$1,585,246.66 


As  Adjusted. 


$155,572.19 
152,890.09 

"lil)  "285.72 
585,043.27 

51,r>19.78 
87,008.30 


$1,151,319.35 

79,355.17 
79,262.33 


$1,309,936.85 


$1,585,246.66 


$155,572.19 

152,890.09 

1,941.05 

1  207,559.00 

585,043.27 

43,536.87 

68,627.29 


$1,215,169.76 

100,191.68 
54,190.84 


$1,369,552.28 


$275,309.81)       $215,604.38 


1  Includes  allowance  for  fixed  charges  and  return  on  power  plant  prop- 
erty and  for  proportion  of  general  and  undistributed  expenses. 

It  is  obvious,  however,  that  in  times  when  the  cost  of  labor  and 
materials  is  constantly  rising  th6  results  from  operations  for  any 
period  cannot  be  used  as  a  basis  in  forecasting  revenues  and  ex- 
penses for  the  future  unless  due  consideration  be  given  to  changes 
in  the  cost  of  materials,  wage  increases,  seasonal  variations,  and 
other  influences  which  may  require  adjustments  of  the  base 
figures.  In  the  following  pages  appears  a  detailed  statement  of 
the* bases  used  and  the  methods. followed  in  estimating  revenues 
and  expenses  for  the  coming  year. 

Milwaukee  City  Railway. 

Operating  Revenues,  $6,840,986.64. 

[1]  Operating  revenues  for  the  three  months  ending  July  31, 
1919,  were  $1,585,246.66,  which  on  an  annual  basis  would  aggre- 
gate $6,340,986.64.  Operating  revenues  for  the  three  months 
ending  July  81,  1916,  were  24.48  per  cent  of  the  total  operating 
revenues  for  the  calendar  year  1916,  and  operating  revenues 
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for  the  three  months  ending  July  31,  1917,  were  24.48  per  cent 
of  the  operating  revenues  for  the  calendar  year  1917.  By  stating 
the  operating  revenues  for  the  three  months  ending  July  31, 
1910,  upon  an  annual  basis,  we  have  assumed  that  these  revenues 
will  aggregate  25  per  cent  of  the  total  revenues  for  the  calendar 
year  1919.  If  the  experience  of  the  years  1916  and  1917  is  re- 
peated in  1919,  the  revenues  for  the  three  months  ending  July  31, 
1919  will  be  slightly  less  than  25  per  cent  of  the  total  reveneus  for 
the  calendar  year  1919.  We  believe,  therefore,  that  the  estimate 
of  $6,340,986.64  for  operating  revenues  on  present  basis  of  fares 
for  the  coming  year  is  conservative. 

Way  and  Structures  Expenses,  $418,996.47. 

In  making  an  estimate  of  normal  way  and  structures  expenses 
for  the  coming  year,  it  was  decided  to  consider,  first  of  all,  what 
these  expenses  should  be  upon  the  basis  of  price  levels  in  effect  at 
the  end  of  the  audit  period,  and  secondly,  to  consider  the  effect  of 
wage  increases  in  the  way  and  structrues  department,  effective 
after  August  1,  1919,  or  which  are  expected  to  be  granted  in  the 
near  future. 

[2,  3]  In  the  determination  of  proper  allowances  for  way  and 
structures  and  equipment  maintenance  for  rate  purposes,  the  in- 
formation furnished  by  an  audit  examination  is,  in  many  cases,  of 
only  secondary  value,  for  the  reason  that  in  a  case,  such  as  the  one 
under  present  consideration,  the  questions  involved  relate  not 
only  to  the  character  of  the  expenditures  which  may  properly  be 
considered  maintenance,  but  also  to  the  amount  of  maintenance 
which  may  properly  be  considered  normal  for  any  one  year.  It  is 
believed  that  average  expenditures  for  actual  maintenance  work 
for  a  long  period  of  years  should  furnish  the  most  reliable  index 
as  to  what  normal  expenditures  should  be,  having  due  regard,  of 
course,  to  changes  in  cost  of  labor  and  materials  over  the  period. 
It  is  known,  however,  that  the  accounts  of  the  company,  which 
record  the  expenditures  for  way  and  structures  maintenance  for 
prior  year,  do  contain  charges  which  should  properly  have  been 
made  to  property  and  plant  or  to  the  depreciation  reserves.  Any 
allowance,  therefore,  for  way  and  structures  maintenance  ex- 
penses based  upon  the  average  of  these  expenditures  in  prior 
years,  per  books,  will  necessarily  be  high  in  that  it  will  be  based 
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upon  records  of  expenses  which  contain  charges  that  should  prop- 
erly have  been  capitalized.  For  this  reason  it  has  been  deter- 
mined to  work  out  the  allowance  for  way  and  structures  mainte- 
nance upon  two  bases.  The  first  base  uses  average  expenditures 
for  way  and  structures  maintenance  per  year  per  books,  reduced 
to  the  level  of  prewar  costs,  and  to  this  cost  is  applied  the  esti- 
mated increase  in  present  day  costs  over  prewar  costs.  The 
second  base  applies  to  the  adjusted  figures  for  way  and  structures 
maintenance  for  the  calendar  year  1916,  the  estimated  increase  in 
the  cost  of  labor  and  materials  for  1919  over  1916. 

In  connection  with  the  computation  of  the  average  per  books 
expenditures  for  way.and  structures  maintenance,  upon  the  basis 
of  prewar  costs,  the  following  summary  has  been  prepared.  In 
this  summary,  the  results  for  the  years  ending  June  30,  1909  to 

1917,  inclusive,  are  as  per  the  company's  annual  reports  to  the 
Commission.  The  expenditures  for  way  and  structures  mainte- 
nance, as  reported  by  the  company  for  the  year  ending  June  30, 

1918,  have  been  reduced  to  a  prewar  cost  basis.  The  figures  used 
for  the  last  six  months  of  1918  are  as  per  books,  reduced  to  pre- 
war cost,  and  the  estimates  for  the  calendar  years  1919  and  1920 
represent  the  per  books  results  for  the  seven  months  ending  July 
31, 1919,  reduced  to  the  level  of  prewar  prices,    - 

MILWAUKEE  CITY  RAILWAY. 
Way  and  Structures  Maintenance  July  1,  1908 — December  31,  1920. 

On  Basis  of  Prewar  Costs, 


Year  Ending  June  30. 


1909 

1910 

1911    

1912 

1913 

1914 

1915 

1916 

1917 

1918  

Last  6  months 

1918 

Calendar  year 

1919 ., 

1920 


Average 


Per 

Per  Dollar 

|  Per  Mile  of 

Revenue 

of  Operating 

Single  Main 

Car  Mile. 

Revenue. 

Track. 

$.0102 

$.0377 

$995.20 

.0117 

.0432 

1,154.40 

.0112 

.0403 

1,122.10 

.0105 

.0371 

1,070.40 

.0099 

.0344 

840.10 

.0088 

.0306 

727.40 

.0068 

.0249 

549.20 

.0117 

.0413 

984.50 

.0116 

.0394 

1,050.50 

.0112 

.0368 

1,027.42 

.0077 

.0229 

719.44 

.0164 

.0440 

1,526.71 

.0164 

.0440 

1,525.71 

.0115 

.0381 

$1,060.17 
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Although  no  extended  investigation  was  made  to  determine  this 
fact,  it  appeared  from  such  information,  as  was  available,  that 
the  price  levels  prevailing  at  December,  1916  represented  approx- 
imately the  average  price  level  for'the  period  from  July  1, 1908  to 
June  30,  1917.  For  the  year  ending  June  30",  1918,  the  costs  per 
books  for  way  and  structures  maintenance  have  been  reduced  by 
28.62  per  cent  representing  the  composite  increase  in  the  cost  of 
way  and  structures  labor  and  materials,  over  1916  in  order  to  state 
the  costs  on  the  basis  of  1916  prices.  The  per  books  costs  for 
the  last  six  months  of  1918  were  reduced  by  47.97  per  cent.  This 
percentage  represents  the  rate  of  increase  in  the  unit  cost  of  labor 
and  materials  for  December,  1918  over  December,  1916.  As  the 
results  for  the  last  six  months  of  1918  cover  the  one-half  of  the 
calendar  year,  these  figures  have  been  divided  by  2  to  place  them 
on  a  comparable  basis  with  the  figures  for  full  years. 

In  order  to  bring  down  to  date  previous  studies  of  changes  in 
the  costs  of  labor  and  materials,  a  study  was  made  of  the  cost  of 
materials  for  the  month  of  July,  1919  as  compared  with  the  month 
of  December,  1918,  and  of  wages  for  the  last  half  of  July,  1919  as 
compared  with  December,  1918.  This  study  showed  that  at  July, 
1919  there  had  been  an  average  increase  in  the  unit  cost  of  way 
and  structures  labor  of  64.39  per  cent  over  December,  1916,  and 
that  there  had  been  an  average  increase  in  unit  cost  of  way  and 
structures  materials  of  48.77  per  cent  over  December,  1916. 
Using  the  same  relative  proportions  of  total  way  and  structures 
cost  for  labor  and  materials  which  obtained  in  1916,  wc  find  that 
at  July,  1919  there  had  been  a  composite  increase  in  way  and 
structures  labor  and  material  unit  prices  of  $56.25  per  cent  over 
1916.  Applying  this  percentage  to  the  per  books  expenses  for 
the  seven  months  ending  July  31,  1919,  we  arrive  at  a  figure  of 
$160,555.69  representing  approximately  the  cost  of  way  and 
structures  maintenance  for  the  seven  months  ending  July  31, 
1Q19,  if  stated  upon  a  basis  of  1916  costs.  This  figure 
represents  a  cost  of  1.64  cents  per  car  mile,  of  4.40  cents  per 
dollar  of  operating  revenue,  and,  stated  on  an  annual  basis, 
of  $1,525.71  per  mile  of  single  main  track.  For  the  pur- . 
poses  of  this  computation  it  has  been  assumed  that  way  and 
structures  maintenance  work  occurs  to  some  extent  in  cvcles,  "that 
the  company  at  the  present  time  is  experiencing  a  period  when 
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way  and  structures  maintenance  expenditures  are  above  normal. 
In  order  to  give  full  recognition  to  this  period  of  abnormal  ex- 
penditures for  way  and  structures  maintenance,  we  have  assumed 
that  the  same  relative  amount  of  maintenance  work  will  be  done 
for  the  calendar  years  1919  and  1920  as  was  done  for  the  seven 
months  ending  July  31,  1919,  and  consequently  we  have  included 
an  estimate  for  these  years  in  our  figures. 

We  now  have  figures  covering  twelve  and  one-half  years  stated 
approximately  upon  the  basis  of  average  costs  prevailing  during 
this  period,  and  we  find  that  the  average  cost  of  way  and  struc- 
tures maintenance  per  revenue  car  mile  for  this  period  was  1.15 
per  cent.  This  cost  is  exclusive,  of  course,  of  the  cost  of  cleaning 
and  sanding  tracks  and  of  removing  snow,  ice,  sand,  and  dirt 
from  tracks. 

A  similar  study  was  made  of  the  cost  of  cleaning  and  sanding 
tracks  and  of  the  coat  of  removing  snow,  ice,  sand,  and  dirt  from 
tracks.  This  study  indicated  that  the  average  cost,  on  the  basis 
of  1915  prices,  of  way  and  structures  operation  was  $199.68  per 
mile  of  single  main  track.  Our  estimate  of  way  and  structures 
expenses  for  the  coming  year,  before  giving  recognition  to  wage 
increases  not  effective  prior  to  August  1,  may  be  summarized  as 
follows : 

Operation. 
180.4  miles  of  single  main  track  at  $199.68  per  mile =$36,022.27,  cost 
on  basts  of  1916  prices.     Cost  of  way  and  structures  operation  on  basis  of 
1919  prices=  $36,022.27,  increased  by  56.25  per  cent,  or  $56,284.80. 

Maintenance. 
Car  miles  seven  months  ending  July  31,  1919=9,767,978  or 
16.745,105  stated  on  an  annual  basis;  16,745,105  car  miles  at 
1.15  cents  per  car  mile = $192,668.7 1 ;  $192,568.71  increased  by 
56.25  per  cent  represents  our  estimate  of  way  and  structures 
maintenance  at  prices  prevailing  July  31,  1919  and  aggregates  $300,888.61 


Total  way  and  structures  allowance  on  basis  of  costs  prevail- 
ing July  31,  1919 $357,173.41 

In  making  this  estimate  of  way  and  structures  cost  for  the 
coming  year  upon  the  basis  of  average  results  for  a  twelve  and 
one-half  year  period,  we  recognize  that  we  are  using  per  books 
figures  and  that  these  figures  contain  charges  which  should  more 
properly  have  been  allocated  to  capital  expenditures.  In  connec- 
tion with  the  rate  determination  for  the  Milwaukee  city  and  sub- 
urban railways,  embodied  in  our  decision  of  April  4,  191ft,  Mil- 
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waukee  Electric  R  &  L.  Co.  v.  Milwaukee,  P.U.R1919D,  504, 
we  worked  out  an  estimated  allowance  for  way  and  structures  ex- 
penses which  attempted  to  recognize  the  fact  that  the  costs  per 
books  for  way  and  structures  expenses  over  a  period  of  years  do 
contain  charges  which  should  more  properly  have  been  allocated 
to  capital  expenditures.  The  Commission's  estimate  at  that  time, 
therefore,  applied  to  way  and  structures  expenses  for  the  calen- 
dar year  1916  as  adjusted  by  the  Commission's  auditor,  the  com- 
posite increase  in  the  cost  of  labor  and  materials  for  1918  over 
1916,  and  arrived  in  that  manner  at  an  allowance  for  way  and 
structures  expenses  for  the  future.  Upon  the  basis  of  per  books 
figures  it  was  shown  that  the  maintenance  of  way  and  structures 
(expenditures  for  the  calendar  year  1916  were  slightly  above  nor- 
mal, and  it  was  assumed  that  the  company  had  followed  the  same 
accounting  policy  during  the  entire  period  from  1909  to  1918. 
If  such  were  the  case,  the  selection  of  the  year  1916  as  a  base  and 
the  use  of  adjusted  way  and  structures  expenses  for  1916  in  de- 
termining the  proper  allowance  for  way  and  structures  expense 
would  be  entirely  justified.  It  is  noted,  however,  that  the  expend- 
itures for  removing  snow,  and  ice,  and  cleaning  and  sanding 
tracks  were  approximately  $26,000  for  the  year  1916,  as  com- 
pared with  an  average  of  $32,000  for  the  ten  year  period  ending 
June  30, 1918.  In  the  use,  therefore,  of  actual  1916  expenditures 
for  way  and  structures  operation,  and  applying  thereto  the  aver- 
age increase  in  the  cost  of  labor  and  material,  1918  over  1916,  it 
would  appear  that  in  the  April  4th  decision  the  allowance  for 
way  and  structures  operation  was  hardly  adequate.  %  This  short- 
age, however,  is  relatively  small.  If  we  apply  the  method  fol- 
lowed in  the  April  4th  decision  to  a  determination  of  way  and 
structures  maintenance  expenses  for  the  future  upon  the  basis 
of  July,  1919  price  levels,  we  should  increase  the  adjusted  figure 
for  way  and  structures  maintenance  for  the  calendar  year  1916  of 
$140,969.78  by  56.25  per  cent,  making  a  total  allowance  for  way 
and  structures  maintenance  of  $220,265.28.  To  this  allowance 
of  $220,265.28  should  be  added  the  allowance  for  way  and  struc- 
tures operation,  as  previously  determined,  of  $56,284.80,  making 
a  total  allowance  on  this  basis  of  $276,550.08,  which  is  approx- 
imately $80,000  less  than  the  allowance  computed  on  the  basis 
of  a  twelve  and  one-half  year  average  of  way  and  structures  main- 
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tenance  costs  per  books.  It  would  appear  that  either  plan  is  open 
to  some  criticism ;  that  the  plan  of  using  per  books  figures  ignores 
the  fact  that  the  per  books  charges  for  maintenance  of  way  and 
structures  over  this  period,  do  contain  item  which  should  have 
been  charged  to  capital  expenditures.  On  the  other  hand,  the 
method  of  basing  the  allowance  for  way  and  structures  mainte- 
nance upon  adjusted  1916  costs,  increased  to  present  day  price 
level,  assumes  that  the  same  accounting  policy  was  followed 
throughout  the  entire  period  from  1909  to  1918,  and  that  the  por- 
tion of  charges  to  way  and  structures  maintenance  made  in  1916, 
which  should  have  been  charged  to  capital  expenditures,  would  be 
found,  upon  investigation,  to  apply  in  a  fairly  constant  ratio  to 
the  other  years  considered  in  the  period.  If  the  way  and  struc- 
tures maintenance  accounts  of  the  year  1916  contained  unusually 
heavy  charges  for  foreshortened  life  or  major  replacements,  as 
compared  with  the  other  years  which  we  have  under  considera- 
tion,  then  it  probably  would  not  be  true  that  the  actual  main- 
tenance expenses  for  the  year  1916  represented  a  fair  index  as  to 
normal  maintenance  expenses  per  year  over  a  considerable  period 
of  years. 

As  has  been  stated,  the  difference  between  these  two  methods  of 
computing  the  allowance  for  way  and  structures  maintenance  is 
approximately  $80,000.  In  times  such  as  these  when  there  are 
constant  fluctuations  in  the  cost  of  labor  and  materials,  and  when 
there  appears  to  be  a  tendency  for  costs  to  increase,  it  appears  to 
us  that  allowance  should  be  reasonably  liberal,  and,  therefore,  we 
have  accepted  the  basis  of  average  per  books  costs  for  way  and 
structures  maintenance  in  the  determination  of  the  proper  allow- 
ance for  the  coming  year. 

At  a  hearing  held  in  Milwaukee,  September  26,  1919,  there 
were  submitted,  on  behalf  of  the  company,  certain  exhibits  indi- 
cating wage  increases  which  had  been  granted  since  April  4, 
1919,  and  also  an  estimate  of  additional  labor  costs  which  it  is 
expected  will  be  incurred  in  the  near  future.  These  figures  have 
been  examined  by  us  and  certain  minor  adjustments  have  been 
made.  Although  we  have  made  no  detailed  verification  of  these 
estimated  wage  increases,  and  although  it  is  not  possible  to  state 
with  absolute  accuracy  the  amount  of  certain  wage  increases 
which  are  anticipated,  nevertheless,  we  believe  that  the  estimated 
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wage  increases  submitted  by  the  company  in  these  exhibits,  sub- 
ject to  the  minor  adjustments  already  mentioned,  are  substantial- 
ly correct.  In  the  case  of  way  and  structures  expenses,  all  in- 
creases, effective  prior  to  August  1,  have  been  recognized  in  the 
plan  followed  in  the  determination  of  the  allowance  for  way  and 
structures  expenses  for  the  coming  year,  on  the  basis  of  price 
level  prevailing  at  July  31,  1919. 

Increases  effective  after  August  1,  1919,  already  granted  aggregate  $58,677.56- 
Wage  increases  anticipated  for  this  department  total 26,437.87 

Making  total  increases  of $85,115.43. 

It  is  obvious,  however,  that  if  a  considerable  portion  of  the 
charges  to  the  way  and  structures  maintenance  accounts  of  the 
company  during  the  coming  year  will  cover  items  properly 
chargeable  to  capital  expenditures,  or  which  represent  mainte- 
nance properly  applicable  to  prior  years,  then  a  considerable  por- 
tion of  these  wage  increases  would  be  considered  as  representing 
a  charge  against  capital  expenditures  and  deferred  maintenance, 
rather  than  a  charge  against  maintenance  expenses  which  should 
be  considered  as  part  of  the  normal  maintenance  expenses  of  the 
year,  for  purposes  of  rate  determination.  It  is  evident  that  the 
way  and  structures  expenses  for  the  three  months  ending  July 
31,  1919,  which  are  heavy  maintenance  months  for  roadway  and 
track  maintenance,  furnish,  if  stated  on  an  annual  basis,  no  indi- 
cation as  to  what  the  company's  charges  will  be  for  way  and  struc- 
tures expenses  during  the  coming  year.  In  order,  therefore,  to 
estimate  approximately  the  charge  which  will  be  made  to  way  and 
structures  accounts  by  the  company  during  the  coming  year,  if 
present  policies  are  adhered  to,  we  have  made  a  computation  of 
the  ratio  of  way  and  structures  expenses  for  the  seven  months 
ending  July  31  to  a  twelve  month  period  for  the  years  1916, 
1917,  and  1918.  We  find  that  this  ratio  was  50.75  per  cent  for 
1916 ;  50.60  per  cent  for  1917,  and  54.23  per  cent  for  1918,  mak- 
ing the  average  per  cent  52.34  per  cent.  We  have  assumed,  there- 
fore, that  the  way  and  structures  expense  per  books  for  the 
seven  months  ending  July  31,  1919,  of  $273,773.84,  represents 
52.34  per  cent  of  the  per  books  way  and  structures  charge  for  a 
twelve-month  period.  On  this  basis,  way  and  structures  expenses 
per  books  for  a  twelve-month  period  will  be  $523,068.10.    This 
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estimate,  however,  does  not  recognize  the  full  effect  of  certain 
wage  increases  which  were  granted  in  this  department  July  1, 
and  July  16,  and  taking  these  increases  into  account,  we  should 
add  an  amount  of  $11,981.53,  making  our  estimate  of  the  com- 
pany's charges  for  way  and  structures  expenses  for  the  coming 
year,  on  the  basis  of  July,  1919  price  levels,  $535,049.63.  The 
Commission's  allowance  for  way  and  structures  expenses  on  the 
basis  of  July,  1919  price  levels  was  $357,173.41,  making  an  esti- 
mated amount  of  $177,876.22,  which  will  be  charged  by  the 
company  to  way  and  structures  expenses  during  the  coming  year, 
which  should  be  considered  to  consist  of  expenditures  properly 
chargeable  to  deferred  maintenance  or  to  capital  expenditures. 
On  this  basis  we  find  that  the  Commission's  allowance  for  way 
and  structures  expenses  for  the  coming  year  amounts  to  only 
66.76  per  cent  of  what  we  estimate  will  be  the  company's  charges 
to  way  and  structures  expenses  for  this  period,  and,  therefore,  of 
total  wage  increases,  effective  after  August  1,  of  $85,115.43; 
only  66.76  per  cent  of  this  amount  should  be  added  to  our  allow- 
ance for  way  and  structures  expenses  for  the  coming  year.  Our 
final  allowance,  therefore,  of  $413,996.47  for  way  and  structures 
expenses  for  the  coming  year  was  determined  as  follows : 

The  Commission's  allowance  for  way  and  structures  expenses 
for  the  coming  year,  based  on  price  levels  prevailing  in  July, 
1919 $357,173.41 

Additional  allowance  for  wage  increases,  effective  after  August 

1,  or  anticipated  56.823.06 

Total  way  and  structures  expenses  allowance $413,996.47 

Equipment  Expenses,  $5^0,867.73. 

In  the  following  summary  will  he  found  a  statement  of  equip- 
ment expenses  for  the  period  from  July  1,  1908  to  December  13, 
1920,  stated  on  the  basis  of  average  costs  prevailing  during  the 
prewar  period. 
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MILWAUKEE  CITY  RAILWAY. 

Equipment  Expense — July  1,  1908 — December  31,  1920. 

On  the  Basis  of  Prewar  Costs, 


Year  Ending  June  30. 


1909  

1910  

1911  

1912  

1913  

1914  

1915  

1916  

1917  

1918  

Last  six  months 

1918    

Calendar  year 

1939    

1920    


Average 


Per 

Revenue 

Car  Mile. 


Per  Dollar 

of  Operating 

Revenue. 


$.0135 
.0159 
.0131 
.0153 
.0214 
.0176 
.0153 
.0128 
.0137 
.0179 

.0114 

.0211 
.0211 


.0168 


$.0499 
.0587 
.0470 
.0539 
.0744 
.0613 
.0557 
.0453 
.0464 
.0588 

.0340 

0)565 
.0566 


.0559 


The  same  method,  which  was  followed  in  regard  to  way  and 
structures  expenses,  was  followed  in  regard  to  equipment  ex- 
penses for  the  year  ending  June  30,  1918,  for  the  last  six  months 
of  1918,  and  for  the  calendar  years  1919*  and  1920,  in  order  to 
reduce  the  results  for  these  periods  to  a  basis  of  1916  costs.  For 
the  year  ending  June  30,  1918,  the  costs  per  books  were  reduced 
by  29.39  per  cent,  representing  the  average  increase  in  the  unit 
cost  of  equipment  labor  and  material  for  that  period  over  1916. 
For  the  six  months  ending  December  31, 1918,  the  per  books  costs 
were  reduced  by  58.70  per  cent,  representing  the  composite  in- 
crease in  the  unit  cost  of  equipment  labor  and  materials  for 
December,  1918  over  December,  1916.  In  order  to  place  the  re- 
sults for  this  period  upon  a  comparable  basis  with  full  years,  we 
have  divided  the  results  by  2.  The  increase  in  the  cost  of  equip- 
ment labor  for  July,  1919  over  December,  1916  was  found  to  be 
105.26  per  cent,  and  the  increase  in  equipment  materials  for 
July,  1919  over  December,  1916,  was  found  to  be  60.76  per  cent, 
and  the  composite  average  increase  of  labor  and  materials  for 
July,  1919  over  December,  1916,  for  equipment  expenses  was 
found  to  be  79.87  per  cent.  The  equipment  expenses  for  the 
seven  months  ending  July  31,  1919  per  books,  have  been  re- 
duced by  the  amount  of  these  increases  in  order  to  place  them 
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upon  the  basis  of  1916  costs.  We  have  assumed  that  the  amount 
of  maintenance  work  done  for  the  calendar  years  1919  and  1920 
will  be  equal,  relatively,  to  the  maintenance  work  done  for  the 
seven  months  ending  July  31,  1919.  We  recognize  that  equip- 
ment maintenance  work  follows  certain  cycles  from  year  to  year. 
In  the  results  from  July  1,  1908  to  June  30,  1918,  it  would  ap- 
pear in  general  that  there  are  included  two  low  cycles  and  one 
high  cycle,  and  it  is  believed  that  by  including  the  years  1919 
and  1920  at  the  cost  found  for  the  seven  months,  ending  July  31, 
1919,  full  recognition  is  given  to  the  high  cycle  period  of  equip- 
ment maintenance  which  the  company  appear  to  be  experiencing 
at  this  time,  and  we  believe  that,  with  the  inclusion  of  these  years, 
we  have  a  reliable  basis  upon  which  to  compute  the  average  cost 
of  equipment  maintenance,  on  the  basis  of  prewar  prices  for 
labor  and  material.  The  oar  miles  for  the  seven  months  ending 
July,  31,  1919,  stated  on  an  annual  basis  aggregate  16,745,105, 
and  if  to  these  car  miles  we  apply  the  cost  per  car  mile  of  1.68 
cents  deduced  from  the  foregoing  summary  of  average  equipment 
costs  over  a  twelve  and  one-half  year  period,  we  arrive  at  a  cost 
of  equipment  maintenance  for  a  normal  prewar  period  year  of 
$281,317.76.  To  this  amount  should  be  added  79.87  per  cent, 
representing  the  percentage  of  increase  in  the  unit  cost  of  labor 
and  material  for  equipment  expenses  for  July,  1919  over  1916. 
Computed  upon  this  basis,  the  allowance  for  equipment  expenses 
for  the  coming  year  would  be  $506,006.25. 

The  foregoing  estimate  of  equipment  expenses,  however,  does 
not  recognize  the  wage  increases  which,  it  is  anticipated,  will  be 
granted  in  the  near  future  in  the  rolling  stock  department.  The 
increase  anticipated  in  this  department  aggregates  $52,916.63. 
A  computation  was  made  of  the  rafio  of  equipment  expenses  for 
the  seven-month  period  ending  July  31,  to  a  calendar  year 
period  for  the  years  1916,  1917,  and  1918.  It  was  found  that 
for  the  year  1916  the  expenditures  to  July  31,  aggregated  56.83 
per  cent  of  the  total  for  the  year;  for  the  year  1917,  they  aggre- 
gated 49.25  per  cent  of  the  total;  for  the  year  1918  they  aggre- 
gated 50.73  per  cent  of  the  total;  for  the  three  years  combined, 
they  aggregated  51.52  per  cent  of  the  total.  Maintenance  expenses 
per  books  for  the  seven  months  ending  July  31,  1919,  aggregate 
$371,790.72,  and  we  have  assumed  that  this  represents  51.52  per 
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cent  of  the  maintenance  expenses  for  the  coming  year  before  giv- 
ing recognition  to  anticipated  wage  increases.  On  this  basis  these 
expenses  will  be  $721,643.47.  An  increase,  however,  was  granted 
in  the  rolling  stock  department  July  16,  1919,  which  would  be 
crease  the  estimated  amount  of  these  equipment  expenses  by  $46,- 
401.40,  making  a  total  of  $768,044.87.  The  Commission's  allow- 
ance for  equipment  expenses  on  the  basis  of  July,  1919  price 
levels,  was  $506,006.25.  The  company's  charge  for  maintenance 
on  this  same  basis  would  be  $768,044.87.  We  conclude,  there- 
fore, that  of  this  $768,044.87  there  is  an  amount  of  $262,038.62 
which  should  probably  be  considered  as  expenditures  for  mainte- 
nance work  which  has  been  deferred  from  prior  years,  and  which, 
therefore,  should  not  be  recognized  in  making  an  estimate  of  the 
normal  equipment  expenses  for  the  coming  year.  We  find,  there- 
fore, that  of  total  estimated  expenses  of  $768,044.87,  only  65.88 
per  cent  may  properly  be  considered  as  representing  normal 
equipment  expenses.  As  previously  stated,  the  total  wage  in- 
creases anticipated  in  the  rolling  stock  department  amount  to 
$£2,916.63,  and  to  this  amount  we  have  applied  the  percentage  of 
<>5.88,  arriving  at  a  figure  of  $34,861.48,  representing  our  esti- 
mate of  the  anticipated  equipment  wage  increases  which  are 
properly  chargeable  to  normal  equipment  expense.  Our  estimate 
of  equipment  expenses  for  the  coming  year  may  be  summarized, 
therefore,  as  follows: 

Commission's  allowance  for  equipment  expenses  for  the  coming 

year  on  the  basis  of  July,  1919  price  levels   $506,006.25 

Wage  increases  anticipated • 34361.48 

Total  allowance  for  equipment  expenses  $540,867.73 

It  should  be  clearly  understood  that  it  is  not  anticipated  that 
the  Commission's  allowance  for  way  and  structures  and  equip- 
ment expenses  for  the  coming  year  will  equal  the  expenditures 
charged  by  the  company  during  this  period  to  these  accounts. 
The  Commission  feels  that  rates  should  not  be  disturbed  by  vio- 
lent fluctuations  of  maintenance  expenses  which,  as  has  been  said, 
follow  cycles  of  high  and  low  expense  periods.  It  feels  that  its 
allowance  for  rate-making  purposes  should  coyer  only  a  normal 
amount  of  maintenance  at  the  scale  of  prices  then  prevailing. 
The  adoption  of  this  policy,  it  may  be  said,  involves  the  necessity 
in  periods  when  the  maintenance  expenses  are  abnormally  low  of 
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making  some  allowance  to  cover  the  deficiency  below  normal 
maintenance  requirements  for  those  years. 

The  policy  of  the  company  in  the  past,  moreover,  has  been  to 
include  in  way  and  structures  maintenance  expenses  Charges  that 
should  properly  have  been  made  either  to  property  and  plant  or 
to  the  depreciation  reserves,  and  if  this  policy  be  continued  in  the 
future,  it  is  quite  possible  that  it  may  be  a  considerable  factor  in 
causing  per  books  charges  for  way  and  structures  maintenance  to 
exceed  the  Commission's  allowance. 

In  the  foregoing  estimate  of  way  and  structures  and  equipment 
expenses  for  the  coming  year,  no  consideration  has  been  given 
to  the  fact  that,  at  the  present  time,  an  unprecedented  demand  for 
labor  and  a  very  high  recession  rate  have  combined  to  make  the 
actual  increase  in  the  cost  of  labor  exceed  the  average  increase  in 
wage  rates.  The  effect'  of  this  factor  does  not  admit  of  scientific 
computation,  but  it  exists  nevertheless  and  it  will  be  recognized  in 
the  final  determination  of  the  additional  earning  requirements  of 
the  company. 

Traffic  Expenses  $7/76Jf.20. 

This  allowance  represents  the  adjusted  amount  for  the  three 
months  ending  July  31,  1919,  as  per  the  report  of  our  auditor, 
stated  upon  an  annual  basis. 

Power,  $830,236. 

The  cost  of  power  chargeable  to  the  Milwaukee  City  Railway 
for  the  three  months  ending  July  31,  1919,  including  a  full  al- 
lowance for  depreciation  and  7£  per  cent  return  on  the  invest- 
ment in  power  property  devoted  to  city  railway  purposes,  was 
bound  by  our  auditor  to  be  $207,559.  Stated  on  an  annual  basis, 
this  cost  amounts  to  $830,236,  and  from  such  information  as  is 
available,  it  appears  that  this  figure  represents  a  normal  cost  for 
power  during  the  coming  year. 

Conducting  Transportation,  $2££7J!51.19. 

The  company's  expenditures  for  conducting  transportation  for 
the  three  months  ending  July  81, 1919,  were  $585,043.27.  Stated 
on  an  annual  basis,  these  expenses  amount  to  $2,340,173.08.  In 
estimating  the  cost  of  conducting  transportation  for  the  coming 
year  there  should  be  added  to  this  amount  $487,078.11,  repre- 
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senting  the  cost  of  wage  increases  in  the  transportation  depart- 
ment, which,  it  is  estimated,  will  be  granted  in  the  near  future. 
The  cost  of  conducting  transportation,  therefore,  for  the  coming 
year  has  been  estimated  at  $2,827,251.19. 

General  Expenses,  $18^,511.87. 

General  expenses,  as  determined  by  the  audit  report  for  the 
three  months  ending  July  31,  1919,  aggregated  $43,536.87. 
Stated  on  an  annual  basis,  these  expenses  amount  to  $174,147.48, 
and  to  this  figure  should  be  added  an  amount  of  $10,363.89, 
representing  wage  increases  granted  July  16,  1919,  and,  there- 
fore, effective  during  only  one-half  month  out  of  the  three  months' 
period  covered  by  the  audit.  The  Commission's  estimate,  there- 
fore, of  general  expenses  for  the  coming  year  is  $184,511.37. 

Undistributed  Expenses,  $280 £78.70. 

Undistributed  expenses  for  the  three  months  ending  July  31, 
1919,  as  stated  in  our  audit  report,  aggregated  $68,627.29. 
Stated  on  an  annual  basis,  they  amount  to  $274,509.16,  and  to 
this  amount  should  be  added  $5,769.54  for  wage  increases  not 
covered  by  the  audit  figure.  This  makes  the  total  estimate  of 
undistributed  expenses  for  the  coming  year  $280,278.70. 

Depreciation,  $400,766.72. 

[4]  The  value  of  railway  property,  exclusive  of  power  prop- 
erty, was  fixed,  as  at  December  31,  1918,  as  $15,491,305.  To 
that  amount  we  have  added  the  additions  since  aggregating  $154,- 
229,  making  the  total  value  of  railway  property  devoted  to  the 
single  fare  area  at  July  31,  1919,  $15,645,534.  At  the  rati*  of 
2.82  per  cent  per  annum,  the  charge  to  operating  expenses  for  de- 
preciation for  the  three  months,  ending  July  31,  1919,  would  be 
$110,301.01.  Deducting  therefrom  the  portion  of  the  provision 
for  depreciation  on  special  account  equipment,  credited  by  the 
company  to  railway  depreciation  reserve  during  this  period  of 
$10,109.33,  we  have  an  amount  of  $100,191.68,  representing  the 
proper  charge  to  operating  expenses  for  depreciation  on  railway 
property  in  the  single  fare  area  for  the  three  months,  ending  July 
31, 1919.  Stated  on  an  annual  basis,  this  amounts  to  $400,766.- 
72. 
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Taxes,  $816,768.86. 

The  proper  tax  provision  for  the  three  months,  ending  July  31, 
1919,  as  computed  by  our  auditor,  Was  $54,190.84.  Stated 
upon  an  annual  basis,  this  would  amount  to  $216,763.36,  and  this 
figure  has  been  used  as  an  estimate  of  taxes  for  the  coming  year. 

With  increased  rates  of  fare  in  effect,  the  net  income  of  the  Mil- 
waukee City  Railway  during  the  coming  year  should  be  relative- 
ly somewhat  greater  than  was  its  net  income  for  the  three  months, 
ending  July  31,  1919.  Any  increase  in  net  income  will  result  in 
an  increase  in  Federal  income  taxes,  and  although  the  matter  of 
railway  net  income  in  this  connection  is  so  involved  with  the  in* 
come  from  the  electric  and  heating  utilities  that  it  is  not  possible 
accurately  to  determine  just  what  the  increase  will  be  in  the  tax 
requirement  due  to  this  cause,-  it  is  a  factor  which  must  receive 
consideration. 

Nonoperating  Revenues,  $22,178.6%. 

Nonoperating  revenues  for  the  calender  year  1916  were  $19,- 
066.90;  for  the  calendar  year  1917,  $26,801.84;  and  for  the  cal- 
endar year  1918,  $48,313.45.  Inasmuch  as  the  nonoperating  in- 
come of  the  Milwaukee  City  Railway  cannot  be  expected  to  be  as 
great  as  it  was  during  the  years  1917  and  1918,  when  it  was  con- 
siderably augmented  by  munition  war  contracts,  it  has  been  as- 
sumed that  the  nonoperating  revenues  for  the  three  months  end- 
ing July' 31,  1919,  stated  on  an  annual  basis  and  amounting  on 
that  basis  to  $22,178.64,  represent  a  conservative  estimate  of  the 
company's  revenues  frbm  these  sources  during  the  coming  year. 

Summarizing  our  estimates  of  the  results  from  operation  for 
the  Milwaukee  City  Railway  for  the  coming  year,  we  find  esti- 
mated operating  revenues  of  $6,340,986.64;  estimated  operating 
expenses  of  $5,702,435.74;  estimated  net  operating  income  $638,- 
550.90 ;  estimated  gross  income  $660,729.54.  These  figures  are 
before  providing  for  increased  taxes  or  for  increases  in  labor  costs 
due  to  high  recession  rates. 

The  value  of  the  Milwaukee  City  Railway  property  exclusive 
of  power  plant  property  at  July  31,  1919,  was  $15,645,534,  and 
if  to  this  figure  we  add  an  allowance  for  materials  and  supplies  of 
say  $500,000,  we  arrive  at  an  amount  of  $16,145,534.  If  a  7| 
per  cent  return  is  to  be  earned  upon  this  property,  the  gross  in- 
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come  of  the  Milwaukee  City  Railway  must  be  $1,210,915.05,  as 
compared  with  the  gross  income  as  per  the  Commission's  estimate 
of  $660,729.54  (before  making  any  allowance  on  account  of  in- 
creased taxes  and  high  recession  rate),  showing  additional 
revenue  requirements  for  the  single  fare  area  before  giving  any 
consideration  to  deficits  from  operation  in  the  suburban  area,  of 
$550,185.51. 

Milwaukee  Suburban  Railway. 

[5]  In  considering  the  question  of  rates  of  fare  in  the  subur- 
ban areas,  it  would  seem  that  weight  must  be  given  not  only  to 
the  theoretical  cost  of  rendering  service  in  that  area,  but  also  to 
the  connection  of  that  area  with  the  city  railway  transportation 
system  of  Milwaukee  and  the  surrounding  municipalities  consid- 
ered as  a  unit.  Considering  first  of  all  the  question  of  the  the- 
oretical cost  of  service,  evidence  on  behalf  of  the  suburban  mu- 
nicipalities was  presented  at  the  last  hearing  on  this  case  before 
the  Commission  designed  to  show  that  inasmuch  as  the  rush 
hour  or  "tripper  service,"  as  it  is  called,  is  confined  mainly  to  the 
single  fare  area,  and  that  inasmuch  as  this  service  is  relatively 
much  more  expensive  than  the  regular  offpeak  service,  no  portion 
of  the  cost  of  this  tripper  service  should  be  charged  against  the 
suburban  area,  which  is  the  effect  of  the  company's  apportion- 
ment of  expenses  upon  a  car  hour  basis.  We  would  not  under- 
take to  say  that  the  method  followed  by  the  company  of  appor- 
tioning these  expenses  upon  a  car  hour  basis  is  entirely  correct, 
nor  can  we  find  ourselves  in  agreement  with  the  theories  of  ap- 
portionment advanced  on  behalf  of  the  suburban  municipalities 
which,  if  adopted,  would  show  that  the  company  earned  a  reason- 
able  rate  of  return  in  the  suburban  area  during  the  first  six 
months  of  1919.  Although  it  may  doubtless  be  true  that  the  ex- 
pensive tripper  service  operates  mainly  in  the  single  fare  area, 
nevertheless  it  is  also  true  that  if  the  suburban  cars  running  into 
the  city  of  Milwaukee  were  to  carry  only  suburban  passengers, 
the  revenue  of  these  cars  during  the  offpeak  hours  of  the  day 
would  be  very  much  less  than  it  is  at  present,  and  it  seems  doubt- 
ful if,  on  this  basis,  it  would  be  possible  for  the  company  to  ren- 
der service  to  the  suburban  municipalities  at  a  rate  of  fare  con- 
sisting of  the  single  fare  area  component  plus  the  present  tone 
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fares.  It  should  be  borne  in  mind  also  that  a  suburban  rider 
entering  the  city  of  Milwaukee  on  a  suburban  car  has  the  same 
transfer  privileges  that  a  city  rider  has.  In  other  words,  if  a  sub- 
urban rider  is  to  enjoy  the  advantages  secured  through  the  attain- 
ment of  a  better  load  factor  on  suburban  cars  during  the  offpeak 
hours  of  the  day,  and  if  he  is  to  enjoy  the  same  transfer  privi- 
leges that  a  city  rider  enjoys,  he  must  also  expect  to  bear  some  por- 
tion at  least  of  the  cost  of  the  expensive  tripper  service, 

[6]  As  has  been  stated,  we  do  not  believe  that  the  suburban 
area  at  present  rates  of  fare  is  self-supporting.  It  would  be  en- 
tirely  possible  to  zone  the  system  in  such  a  way  that  certain  zones 
oould  never  be  expected  to  pay,  just  as  it  is  undoubtedly  true  that 
certain  city  lines  yield  a  much  smaller  return  than  do  certain 
other  lines  operating  within  the  single  fare  area.  These  facts 
lead  inevitably  to  the  conclusion  that  a  rate  of  fare  within  a  cer- 
tain zone  or  on  a  certain  line  is  not  necessarily  too  low  merely  be- 
cause it  is  insufficient  to  make  that  area  or  that  line,  considered 
entirely  apart  from  the  rest  of  the  system,  yield  a  fair  rate  of  re- 
turn. We  feel,  therefore,  that  the  question  of  proper  rates  of  fare 
for  this  area  is  one  that  cannot  be  decided  on  the  narrow  grounds 
of  theoretical,  cost  of  service.  The  suburban  area  served  by  any 
city  railway  system  represents  the  less  thickly  settled  portion  of 
the  area  served  by  the  entire  system.  If  the  needs  of  a  growing 
community  are  adequately  to  be  served,  it  is  inevitable  that  ex- 
tensions will  be  made  before  the  population  in  suburban  areas  has 
reached  a  density  such  that  these  extensions  will  become  im- 
mediately profitable  from  the  point  of  view  of  revenues  earned 
within  the  suburban  zone.  On  the  other  hand,  if  a  policy  be 
adopted  of  making  these  extensions  only  when  and  as  they  can  be- 
come immediately  profitable,  the  business  and  social  interests  of 
the  community  must  inevitably  suffer. 

We  believe  that  the  present  relations  existing  between  the  city 
of  Milwaukee  and  the  suburban  municipalities  in  respect  to  their 
Street  railway  transportation  requirements  are  such  that  some* 
portion  of  the  shortage  in  return  now  resulting  from  the  opera- 
tions of  the  Milwaukee  Suburban  Railway  may  properly  be  borne 
by  the  Milwaukee  City  Railway.  In  this  connection  the  fact  must 
be  recognized  that  any  increase  in  fares  in  the  single  fare  area  au- 
tomatically results  in  an  increase  in  fare  to  a  very  large  percent- 
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age  of  the  suburban  riders,  inasmuch  as  a  very  large  percentage 
of  riders  originating  in  the  suburban  area  are  terminated  within 
the  single  fare  area. 

In  connection  with  any  estimate  of  results  from  operations  in 
the  suburban  area  during  the  coming  year  it  should  be  said  that 
the  company  does  not  keep  on  its  books  separate  accounts  covering 
the  expenses  of  the  suburban  railway  area.  The  figures  presented 
by  the  company  in  showing  the  results  from  operation  of  the  sub- 
urban area  from  month  to  month  are  therefore  to  an  extent  only 
an  estimate.  Certain  suburban  railway  expenses  are  carried  on 
the  books,  together  with  interurban  railway  expenses,  and  other 
suburban  expenses  are  carried,  together  with  the  interurban  and 
Racine  railway  expenses. 

Operating  Revenues,  $802,989.29. 

The  revenues  as  stated  by  the  company  for  tie  suburban  rail- 
way for  the  twelve  months  ending  July  31,  1919,  have  been  ac- 
cepted as  representing  approximately  the  suburban  railway  rev- 
enues for  the  coming  year. 

Way  and  Structures  Expenses,  $72,m.65. 

The  character  of  the  wav  and  structures  maintenance  work  in 
the  suburban  area  is  radically  different  from  the  character  of  this 
work  in  the  single  fare  area,  and  for  that  reason  it  is  not  possible 
to  use  unit  costs  of  way  and  structures  maintenance  in  the  single 
fare  area  as  applicable  to  costs  that  may  be  anticipated  for  the 
suburban  area.  Lacking  any  independent  basis  for  the  determi- 
nation of  suburban  way  and  structures  expenses  for  the  coming 
year,  we  have,  for  purposes  of  this  case,  accepted  the  company's 
figure,  raised  to  an  annual  basis,  for  these  expenses  for  the  seven 
months  ending  July  31,  1919,  of  $67,147.85,  and  have  added 
thereto  wage  increases  now  in  effect  or  anticipated,  which  are  not 
fully  covered  in  the  company's  figure  for  these  expenses,  for  the 
seven  months'  period,  raised  to  an  annual  basis.  Taking  the  com- 
pany's figure  as  raised  to  an  annual  basis  and  increasing  it  by  the 
amount  of  these  wage  increases,  we  find  that  $72,144  should 
represent  approximately  the  cost  of  way  and  structures  expenses 
for  the  suburban  railway  during  the  coming  year.  This  estimate 
is  exclusive  of  any  allowance  for  increases  in  the  cost  of  materials 
between  January  1  and  July  31,  1919.    The  data  are  not  avail- 
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able  for  such  an  allowance,  but  we  judge  that  it  would  not  exceed 
two  or  three  thousand  dollars  in  any  case  and  is  therefore  unim- 
portant 

Equipment  Expenses,  $38,631.10. 

Car  miles  for  the  suburban  area  for  the  seven  months  ending 
July  31,  1919,  were  614,585,  which  if  raised  to  an  annual  basis, 
amount  to  1,053,574.  If  to  this  figure  were  applied  the  average 
cost  per  car  mile  on  the  basis  of  prewar  prices,  namely  1.68  cents, 
we  find  a  cost  for  equipment  expenses  for  the  suburban  railway 
area  for  a  year  on  the  basis  of  prewar  prices  of  $17,700.04.  As 
previously  stated,  there  has  been  an  increase  between  1916  and 
July,  1919  of  approximately  79:87  per  cent  in  the  average  cost  of 
labor  and  materials  entering  into  equipment  expenses,  and,  there- 
fore, this  amount  of  $17,700.04  should  be  increased  by  79.87  per 
cent,  giving  us  an  allowance  of  $31,837.06,  representing  our 
estimate  of  a  fair  allowance  for  equipment  maintenance  on  the 
basis  of  prices  prevailing  at  July  31,  1919.  Wage  increases  in 
the  rolling  stock  department  applicable  to  the  suburban  area  are 
estimated  as  amounting  to  $2,723.20.  Of  this  amount  65.88 
per  cent  only  should  be  considered  as  representing  the  wage  in- 
crease properly  applicable  to  normal  equipment  expenses  of  the 
suburban  area  during  the  coming  year.  This  wage  increase, 
therefore,  applicable  to  normal  equipment  expenses,  is  reduced 
to  $1,794.04,  making  our  allowance  for  equipment  expenses  for 
the  coming  year  $33,631.10. 

Power,  $48,042.97. 

In  the  determination  of  the  power  cost  for  the  three  months 
ending  July  81,  1919  the  same  plan  has  been  followed  that  was 
used  by  the  auditor  in  his  determination  of  power  costs  for  the 
Milwaukee  City  Railway  for  that  period.  The  revenue  car  miles 
for  the  three  months,  ending  July  31, 1919,  in  the  suburban  area 
were  275,186,  making  a  cost  per  car  mile  for  the  suburban  rail- 
way area  for  the  three  month  period  4.56  cents.  The  revenue  car 
miles  for  the  seven  months,  ending  July  31,  1919,  stated  on  an 
annual  basis  aggregates  1,053,574.  At  4.56  cents  per  car  mile, 
this  amonts  to  an  estimated  power  cost  for  the  coming  year  of 
$48,042.97. 
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Traffic  and  Transportation  Expense*,  $145,126.55. 

As  has  been  previously  stated,  we  have  not  all  the  information 
available  to  permit  us  to  determine  whether  or  not  the  company's 
plan  of  apportioning  transportation  expenses  upon  a  car  hour 
basis  is  entirely  correct.  From  the  information  that  we  have, 
however,  we  are  inclined  to  believe  that  this  method  for  purposes 
of  this  case,  at  least,  will  give  us  approximately  the  desired 
information.  The  Commission's  allowance  for  traffic  and  trans- 
portation expenses  for  the  Milwaukee  City  Railway  for  the  com- 
ing year  amounts  to  $1.5222  per  car  hour.  Applying  this  allow- 
ance to  the  suburban  car  hours  for  the  seven  months  ending  July 
31,  1919,  raised  to  an  annual  basis,  we  have  $145,126.55  as  the 
joint  allowance  for  traffic  and  transportation  expenses  of  the  Mil- 
waukee Suburban  Railway  for  the  coming  year. 

General  and  Undistributed  Experises,  $30,073.89. 

Upon  summarizing  our  estimate  of  expenses  for  the  Milwaukee 
City  Railway -for  the  coming  year,  we  find  that  the  ratio  of  the 
general  and  undistributed  expenses  to  the  other  operating  ex- 
penses, exclusive  of  fixed  charges,  is  10.06  per  cent.  Applying 
this  same  ratio  in  the  case  of  the  Milwaukee  Suburban  Railway, 
we  find  that  our  allowance  for  general  and  undistributed  ex- 
penses for  the  coming  year  should  be  $30,073.89. 

Taxes,  $16,498.32. 

Taxes  have  been  computed  for  the  Milwaukee  Suburban  Rail- 
way upon  the  basis  of  the  ratio  of  the  value  of  the  suburban  prop- 
erty to  total  property  as  at  July  31,  1919.  Upon  this  basis  we 
find  that  there  would  be  chargeable  to  the  Milwaukee  Suburban 
Railway  for  the  coming  year  for  state,  city,  and  capital  stock 
taxes  $16,498.32.  In  regard  to  the  adequacy  of  this  tax  provi- 
sion, the  same  qualifications  hold  that  were  stated  in  the  case  of 
the  Milwaukee  City  Railway  tax  provision,  namely,  that  this  es- 
timate includes  no  allowance  for  probable  increase  in  state  and 
Federal  taxes  applicable  to  this  utility.  In  this  case  of  the  subur- 
ban utility,  however,  the  amount  involved  is  probably  small  and 
does  not  require  further  consideration. 

Depreciation,  $37 $48.68. 

[7]  In  the  Commission's  decision  of  April  4,  1919,  {he  figure 
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•used  for  the  value  of  the  property  in  the  suburban  railway  area  as 
at  beeeruber  31,  1918,  was  $1,320,698.  The  additions  to  the 
suburban  railway  property  since  that  time  are  negligible,  and  for 
that  reason  we  have  calculated  the  provision  for  depreciation 
upon  the  value  of  the  property  as  at  December  31,  1918,  as  pre- 
viously stated.  Applying  the  annual  rate  of  2.82  per  cent  to 
property  value  of  $1,320,698,  gives  an  allowance  for  depreciation 
for  the  coming  year  of  $37,243.68. 

Summarizing  our  estimates  of  the  results  from  operations  in 
the  suburban  area  during  the  coming  year,  we  find  operating 
revenues  $302,939.29,  operating  expenses  $382,761.16,  resulting 
in  a  net  operating  deficit  of  $79,821,87.  A  value  of  $1,320,- 
698.00  has  been  used  as  the  value  of  the  property  in  the  suburban 
railway  area  as  at  July  31,  1919.  If  to  this  amount  we  add  the 
allowance  for  materials  and  supplies  of  $42,500,  which  was  used 
in  the  decision  of  April  4,  1919,  Milwaukee  Electric  R.  &  E.  Co. 
v.  Milwaukee,  P.U.R.1919D,  504,  we  have  $1,363,198  as  the 
value  of  the  suburban  railway  property  upon  which  a  return 
should  be  earned.  Seven  and  one-half  per  cent  applied  to  this 
value  would  mean  an  earning  requirement  over  and  above  operat- 
ing expenses,  including  taxes  and  depreciation,  of  $102,239.85 
per  annum.  If  to  the  net  operating  deficit  of  $79,821.87  we  add 
this  return  requirement  of  $102,239.85,  we  find  that  the  addi- 
tional revenue  requirements  for  the  suburban  area  for  the  com- 
ing year  are  estimated  at  $182,061.72.  In  the  following  sum- 
mary will  be  found  a  statement  of  the  estimated  results  from 
operation  of  the  Milwaukee  City  Railway  and  of  the  Milwaukee 
Suburban  Railway  for  the  coming  year,  before  giving  effect  to  in- 
creased taxes  and  unusual  recessional  rates. 
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In  the  following  tabulation  will  be  found  a  comparison  of  the 
estimated  income  available  for  return  from  the  Milwaukee  City 
Railtf  ay  and  from  the  Milwaukee  Suburban  Railway  for  the  com- 
ing year  as  compared  with  a  fair  return  upon  the  value  of  the 
property  employed  in  street  railway  service. 


Particulars. 

Milwaukee 

City 
Railway. 

Milwaukee 

Suburban 

Railway. 

Combined* 

Return  on  the  basis' of  7}%  of 
the  value 'of  the  property 

Income  available  for  return  after 
providing  for  taxes  and  depre- 
ciation as  estimated  to  amount 
to    ► 

$1,210,915.05 

$102,239.85 
1 79,821.87 

$1,313,154.90 

660,729.54 
$550,185.51 

580,907.67 

$182,061.72 

$732,247.23 

l  Deficit. 

In  view  of  the  omission  from  our  previous  estimates  of  any  al- 
lowance for  important  increases  in  cost  of  operation  due  to  high 
recession  rates  of  labor  and  increased  tax  requirements,  we  con- 
*  elude  that  the  additional  earning  requirements  of  the  Milwaukee 
city  and  suburban  railways  for  the  coming  year  will  be  approx- 
imately $850,000  to  $900,000. 

[8]  It  has  been  strenuously  urged  upon  this  Commission  that 
the  company  has  in  the  past  had  excessive  earnings,  and  that  ip 
view  of  the  claimed  excessive  earnings  the  Commission  should 
now  refuse  any  relief  to  the  street  railway  utility  until  it  had 
absorbed  over  a  period  of  time  the  claimed  excess  earnings  of  pre- 
vious years.  As  to  whether  there  have  been  excess  earnings  in  the 
past  on  the  part  of  the  railway  utility,  there  has  been  a  dispute 
ever  since  the  original  fare  case  was  brought  before  this  Commis- 
sion. The  first  case  relating  to  the  street  car  fares  in  the  city 
of  Milwaukee  decided  by  this  Commission  was  decided  August 
23,  1912.  Until  this  order  of  August  23,  1912  went  into  effect, 
the  street  car  system,  both  suburban  and  city  area,  was  operated 
under  rates  of  fare  provided  for  in  franchises.  While  elabor- 
ate investigations  have  been  made  by  special  accountants  and  by 
the  Commission's  accounts  of  the  early  history  of  the  company, 
no  two  of  the  experts  agree  as  to  the  basis  of  calculating  earnings 
during  this  period.  The  evident  judgment  of  the  Commission, 
when  it  decided  the  case  of  August  23,  1912,  was  that  the  earn- 
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ings  on  the  average  for  years  1897  up  to  1912  exceeded  7£  per 
cent  return.  It  ia  strenuously  claimed  by  the  company  that  the 
method  used  in  arriving  at  these  results  did  not  take  a  jfroper 
valuation  for  different  years  and  used  certain  other  bases  not  fair 
to  the  company.  For  the  reasons  hereinafter  stated,  we  do  not 
think  it  incumbent  upon  this  Commission  to  make  an  elaborate 
reinvestigation  of  this  question.  For  the  period  during  which 
the  company  has  operated  since  the  order  of  August  23,  1912,  it 
is  clear  that  the  company  has  not  earned,  taking  the  period  as  a 
whole,  excess  earnings  over  a  reasonable  return.  Assuming,  how- 
ever,  that  previous  to  Commission  regulation  there  were  excess 
earnings  over  a  reasonable  return,  whatever  earnings  there  were, 
were  under  lawful  rates  and  were  the  property  of  the  company 
which  it  was  entitled  to  use  in  any  lawful  manner.  To  be  sure, 
this  question  of  early  earnings  has  its  bearing  on  questions  of 
going  value  and  perhaps  other  questions,  but  to  now  order  that 
the  company  should  forego  a  reasonable  return  for  a  period  such 
as  this  Commission  might  in  recasting  accounts  previous  to  1912 
determine  to  be  necessary  to  absorb  past  calculated  excess  earn- 
ings, would,  in  our  opinion,  not  only  be  questionable  as  a  violation 
of  the  Constitution  of  the  United  States,  but  would  be  establish- 
ing a  principle  against  public  policy  and  against  the  interests  of 
the  riding  public  of  the  city  of  Milwaukee.  It  could  only  result 
in  crippling  the  company  financially,  making  it  impossible  to 
carry  out  the  very  provisions  of  this  order,  looking  toward  ad- 
equate equipment  for  giving  adequate  service,  but  would  interfere 
with  other  improvements  which  might  be  found  necessary  for 
serving  of  the  public  in  the  future. 

System  of  Fares. 

The  most  difficult  question  which  has  been  presented,  in  con- 
nection with  this  case,  concerns  the  method  to  be  used  in  raising 
the  increased  revenue  necessary  for  the  company  at  this  time.  As 
already  shown,  the  basis  of  fares  cannot  be  placed  strictly  upon 
the  income  account  by  zones.  This  would  be  unfair  to  the  outer 
zones  and  to  some  extent,  at  least,  gives  the  single  fare  area  an 
advantage  of  density  of  traffic  and  somewhat  lower  costs  than 
would  obtain  in  the  single  fare  area  were  it  not  for  the  contribut- 
ing traffic  from  the  zone  areas.    The  difficulty  in  arriving  at  a 
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strictly  cost  basis  as  to  zones  is  very  great.  We  do  not  feel  that 
there  has  yet  been  presented  to  us  a  traffic  study  upon  which  we 
could  base  an  ultimate  conclusion  as  to  the  actual  costs,  taking 
into  account  the  contributed  density  of  traffic  in  the  inner  area 
arising  from  the  outer  zones.  The  question,  however,  is  not  ope 
entirely  of  costs.  Economic  and  social  considerations  are  to  be 
given  due  consideration.  Established  business  and  riding  habits 
are  not  to  be  overlooked,  and  residential  congestion  within  the 
single  fare  area  ought  not,  in  our  opinion,  be  furthered  by  a  sys- 
tem of  fares  discouraging  the  outward  growth  of  the  city  through 
the  suburbs.  On  the  other  hand,  the  additional  cost  for  the  long 
haul  ought  not  to  be  entirely  overlooked  and  some  system  of  zones 
in  the  outer  area,  such  as  is  not  provided,  can,  if  properly  treated, 
give  recognition  on  the  one  hand  to  the  increased  cost  of  the  hauls 
into  these  areas,-  and  at  the  same  time  take  into  account  the  de- 
creased cost  within  the  single  fare  area  through  traffic  originating 
in  the  outer  zones,  and  also  give  consideration  to  economic  and 
social  conditions.  There  are  many  objections  to  the  introduction 
of  another  zone  within  the  single  fare  area.  This  area  is  not  a 
large  area,  tfce  inner  zone  lines  being  within  3£  or  4  miles  of 
the  Public  Service  Building.  The  introduction  of  a  restricted 
zone,  bounded  by  ^Torth  avenue  on  the  north,  27th  street  and 
22nd  avenue  on  the  west,  and  National  avenue  on  the  south  in 
the  midst  of  the  heaviest  traffic  would  not  only  introduce  the  seri- 
ous problem  of  the  handling  of  fare  collections  but  would  greatly 
influence  the  trend  of  traffic  throughout  all  the  areas  under  con- 
sideration. 

The  introduction  of  a  6-cent  flat  cash  fare  in  the  single  fare 
area  wxmld  probably  produce  the  necessary  increased  revenue.  It 
would  undoubtedly  have  the  effect,  for  some  time  at  least,  of 
discouraging  riding  to  some  extent,  especially  short  riding,  and 
any  cash  fare  necessitating  the  use  of  more  than  one  coin  is  likely 
to  adversely  effect  the  time  of  loading.  It  is  impossible,  however, 
to  avoid  a  cash  fare  involving  the  use  of  more  than  one  coin.  On 
the  other  hand,  the  cash  fare  of  6  cents  flat  with  no  tickets  does 
not  recognize  the  principle  that  the  frequent  riders  are  entitled 
to  special  consideration  and  should  have  some  advantage  over 
those  who  only  occasionally  use  the  street  car  system  and  con- 
tribute but  little  to  the  fixed  charges.    The  point  was  not  so  iin* 
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portant  at  lower  fares,  but  was  given  recognition  in  ticket  rates  in 
Milwaukee  for  many  years.  It  was  the  unanimous  opinion  of  all 
those  representing  all  of  the  municipalities  involved  in  this  case, 
present  at  the  hearing,  that  a  higher  cash  fare  with  lower  tickets 
was  greatly  to  be  preferred  to  a  flat  cash  fare  of  6  cents.  To  those 
who  seldom  use  the  street  car  system  and  contribute  but  little 
toward  the  fixed  charges,  no  injustice  is  done  by  requiring  the 
payment  of  a  higher  cash  fare.  The  use  of  tickets  at  reduced 
rates  is  a  recognition  of  the  fact  that  the  frequent  users  are  con- 
tributing more  toward  the  maintenance  of  the  property  and  the 
system. 

We  have,  therefore,  decided  that  the  cash  fare  of  7  cents  shall 
be  introduced  in  the  single  fare  area  of  the  city  and  cash  fare  of 
3  cents  per  zone  in  the  suburban  zone  districts.  In  the  single 
fare  area,  it  is  thought  best  to  introduce  a  system  of  tickets  which 
will  give  the  lowest  rate  of  fare  to  those  who  are  the  most  fre- 
quent riders  and  will  purchase  tickets,  therefore,  in  the  largest 
amounts,  while  some  ticket  rate  for  convenience  should  be  put  in 
for  those  who  may  desire  to  buy  smaller  number  of  tickets  at  a 
time. 

The  difficulty  in  fixing  these  ticket  rates  is  that  it  is  impossible 
to  forecast  the  amount  of  riding  which  will  be  done  on  the  cash 
basis,  the  amount  on  the  reduced  tickets  where  the  smaller  num- 
ber of  tickets  is  purchased;  and  the  amount  of  riding  which  will 
take  place  on  those  tickets  which  are  sold  at  the  minimum  price. 
Furthermore,  it  is  possible  that  the  increased  fares  may  somewhat 
reduce  the  riding  for  a  short  time,  at  least. 

The  riding  under  the  old  basis  of  cash  and  ticket  fares  throws 
some  light  on  this  subject,  but  we  do  not  believe  that  the  percent- 
age which  then  prevailed  will  necessarily  be  the  percentages 
which  will  apply  on  riding  under  this  order.  The  Commission 
has  endeavored  to  put  in  ticket  rates  on  a  basis  which  will  result 
in  the  estimated  necessary  revenue.  This  system  of  ticket  fares 
will  allow  the  frequent  rider  to  ride  at  little  increase  over  the 
5  cent  rate.  Because  the  Commission  cannot  accurately  estimate 
the  percentage  or  amount  of  riding  on  the  cash  fares  and  differ- 
ent ticket  fares,  it  is  deemed  advisable  not  to  make  this  order  final 
at  this  time  as  to  ticket  fares,  but  the  Commission  will  make  a 
study  of  the  revenues  accruing  under  this  order  and  will,  within 

P.U.R.1920A. 


BE  MILWAUKEE  ELECTRIC  RAILWAY  &  L.  CO.  393 

a  reasonable  time,  enter  the  order  finally  fixing  the  ticket  rates  ap- 
plicable in  the  single  fare  area. 

These  rates  of  fare  may  for  the  time  modify  to  some  extent  the 
short  riding.  Only  experience  can  tell  what  will  be  the  ultimate 
effect  of  the  order.  Biding  has  increased  a  great  deal  since  Jan- 
nary  1, 1919,  and  has  resulted  in  far  more  favorable  conditions  to 
the  company  than  existed  during  October  and  November  of  1918. 
Increased  traffic,  we  believe,  is  to  be  looked  for,  and  we  also  be- 
lieve that  the  use  of  additional  cars,  as  provided  for  in  this  order, 
will  bring  about  increased  riding  and  increased  revenue  to  the 
company.  Careful  following  of  the  outline  of  accounting  proce- 
dure fixed  by  the  Commission  in  this  order  should  make  it  possi- 
ble to  readily  adjust  the  ticket  fares,  especially  the  ticket  fares  at 
the  minimum  rate  from  time  to  time  so  as  to  meet  fluctuations  in 
the  cost  of  service.  This  could  perhaps  be  best  brought  about  by 
some  arrangement  for  automatic  changes  in  ticket  rates  from  time 
to  time,  but  the  Commission  does  not  feel  it  is  in  a  position  to 
make  an  order  along  that  line  at  the  present  time.  The  matter 
will  be  found  discussed  in  Addendum  A  to  this  opinion.  It  is  the 
hope  of  the  Commission  that  the  riding  habit  in  the  city  of  Mil- 
waukee will  not  be  interfered  with,  and  that  there  will  be  a  pos- 
sibility of  further  reduction  in  the  ticket  fares.  Only  experience 
can  tell,  however,  whether  this  will  be  possible. 

While  metal  tokens  are  more  convenient  for  handling  by  the 
company,  and  when  purchased  in  small  numbers  do  not  cause  ma- 
terial public  inconvenience,  we  are  of  the  opinion  that  they  are 
an  inconvenience  when  purchased  in  large  numbers,  and  that 
while  tokens  may  possibly  prove  satisfactory  for  the  first  fares  es- 
tablished, tickets  will  be  more  convenient  for  those  riding  at  the 
minimum  rate  of  fare. 

There  are  some  special  situations  which  have  given  rise  to  a 
great  deal  of  complaint  in  the  past  and  as  to  which  complaints 
will  be  more  pronounced  with  the  increased  fare  than  in  the  past. 
The  principal  one  of  these  is  the  situation  from  the  Cudahy  depot 
into  the  single  fare  area.  Large  manufacturing  concerns  are  sit- 
uated in  this  neighborhood  and  a  very  heavy  traffic  is  carried 
from  these  manufacturing  plants  at  the  Cudahy  depot  in  to  the 
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single  fare  area,  but  a  large  part  of  this  traffic  does  not  penetrate 
into  the  single  fare  area  beyond  what  is  known  as  the  Bay  View 
district  south  of  Mitchell  street.  In  every  case  which  has  been  be- 
fore the  Commission  in  connection  with  fares  and  otherwise,  this 
situation  has  been  presented  to  the  Commission,  and  it  has  been 
insisted  that  the  workingmen  here  have  been  discriminated 
against,  especially  when  the  fares  are  compared  to  those  applic- 
able into  West  Allis  and  some  other  territories.  The  Commission 
is  against  overlapping  zones,  as  a  matter  of  principle,  but  the  sit- 
uation is  unique  in  regard  to  Cudahy  and  the  Bay  View  district 
where  the  length  of  haul  is  not  greater  than  the  average  haul  in 
the  single  fare  area,  perhaps  less.  The  Commission  does  not 
deem  it  advisable,  however,  to  establish  this  overlapping  zone  for 
all  traffic  but  is  of  the  opinion  that  the  complaint  in  regard  to  this 
situation  can  be  remedied  by  establishing  a  special  rate  to  and 

from  the  Cudahy  depot  from  and  into  that  territory  south  of 

• 

Mitchell  street  known  as  the  Bay  View  district  which  shall  be 
applicable  on  special  cars  or  trains  running  during  rush  hours. 
Any  questions  of  difficulty  in  collection  of  fares  can  be  obviated 
by  running  cars  which  are  to  carry  this  traffic  south  of  Mitchell 
street  and  not  going  further  into  the  single  fare  area.  On  these 
particular  cars  and  trains  and  during  these  particular  hours,  the 
same  rate  of  fare  will  be  applied  as  applies  in  the  single  fare  area, 
to  wit  7  cents  cash;  6  tickets  for  35  cents,  and  18  tickets  for  $1. 
For  those  riding  on  tickets  the  rate  of  fare  from  the  single  fare 
area  to  South  Milwaukee  and  vice  versa  wilj  be  increased  but 
slightly.  There  is,  however,  considerable  riding  between  these 
points,  some  of  the  patrons  riding  frequently.  We  do  not  think 
it  would  be  out  of  line  with  public  policy  to  establish  a  commuta- 
tion ticket  rate  to  meet  the  situation  of  these  patrons  from  South 
Milwaukee  to  the  single  fare  area.  The  company  will  be  ex- 
pected to  submit  a  proposition  to  the  Commission  along  this  line 
for  its  approval,  and  jurisdiction  of  this  case  in  that  particular 
will  be  retained. 

Treatment  of  Reserves. 

[9,  10]  There  is  something  to  be  said  in  favor  of  a  require- 
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tion  reserve  funds,  but  as  stated  in  our  opinion  of  June  1,  1918, 
Milwaukee  Electric  E.  &  E.  Co.  v.  Milwaukee,  P.TJ.R  1918E,  1, 
where  this  question  is  discussed  at  length,  we  do  not  believe  any 
good  public  policy  would  be  served  by  a  segregation  of  such  funds 
in  a  bank  .at  moderate  rate  of  interest  to  be  used  only  to  replace 
property  retired  from  service,  but  that  it  is  in  the  public  interest, 
as  well  as  in  the  interest  of  the  utility,  that  these  funds  should 
be  allowed  to  be  used  from  time  to  time  for  corporate  purposes 
and  especially  for  extensions  and  additions  to  property,  the  funds 
in  effect  being  restored  as  capital  issues  are  made  for  improve- 
ments and  extensions.  Whether  the  funds  are  segregated  and 
invested  in  liquid  securities  or  are  used  for  extensions  and  im- 
provements, the  funds  are  drawing  interest.  Our  opinion  was 
that  a  fair  rate  of  interest,  under  the  conditions  and  circum- 
stances of  this  case,  was  not  less  than  3-J  per  cent.  As  such  funds, 
however  used,  draw  interest,  and  as  depreciation  is  figured  on  a 
corresponding  sinking  fund  basis,  it  follows  that  the  interest 
should  be  credited  to  reserves. 

It  is  possible  that  a  further  development  of  Milwaukee  traffic 
can  be  secured  in  the  nonrush  period,  and  that  economies  can  be 
brought  about  through  short  routing.  Both  of  these  problems 
should  be  given  further  study  by  the  company  with  the  idea  in 
view  of  improving  service  conditions  in  the  city  and  increasing 

traffic 

« 

Additional  Car  Equipment. 

[11]  In  its  decision  of  June  1,  1918,  the  Commission  re* 
tained  jurisdiction  in  the  matter  of  service.  The  primary  duty 
of  a  public  utility  is  to  render  adequate  service  to  the  public. 
Adequate  service  is  as  much  a  corollary  to  fair  rates  of  return  as 
is  the  right  to  demand  a  fair  rate  of  return  for  adequate  service 
rendered.  We  have  repeatedly  called  attention  to  the  necessity 
for  more  equipment  in  the  city  railway  system.  We  were  not  jus- 
tified during  the  period  of  war  in  ordering  the  company  to  enter 
into  any  activities  which  might  interfere  with  war  activities. 
This  situation  is  now  changed,  and  new  equipment  to  meet  the 
present  situation  in  the  city  of  Milwaukee  should  be  secured  at 
the  earliest  possible  time.  The  investigation  of  the  engineer  in 
charge  of  our  Milwaukee  office  showed  a  considerable  shortage  of 
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cars  on  practically  all  lines  in  the  city.  He  reports  that  for  sev- 
eral years  the  service  specifications  issued  by  him  in  accordance 
with  the  June  13,  1916  order  had  been  modified  so  as  to  require 
not  more  than  the  available  number  of  cars. 

An  investigation  made  in  February  and  March,  1919  showed 
that  for  the  company  to  comply  fully  with  service  specifications 
drawn  in  accordance  with  service  standards,  it  would  be  neces- 
sary to  provide  83  additional  cars.  At  a  subsequent  hearing  the 
company  introduced  evidence  intended  to  show  that  adequate 
service  could  be  supplied  without  the  addition  of  any  more  equip- 
ment. Careful  study  of  the  company's  data  and  further  investi- 
gation of  traffic  convince  us  that  our  engineer's  estimate  was  sub- 
stantially correct.  It  is  further  shown  that  this  investigation  was 
made  after  the  season's  peak  was  passed.  The  requirements  for 
the  peak  period  would  further  increase  the  estimate  made  by  the 
engineer. 

The  company's  statistics  of  passengers  carried  show  that  there 
has  been  a  more  or  less  uniform  increase  in  riding  since  1916. 
There  is  every  reason  to  believe  that  this  increase  may  continue 
in  the  future.  After  consideration  of  all  these  matters,  it  ap- 
pears that  by  November,  1920  the  company  will  need  and  should 
provide  at  least  100  additional  cars  with  a  total  seating  capacity 
of  5,000. 

Double  Transfers. 

The  Commission  has  repeatedly  called  the  attention  of  the  com- 
pany to 'the  need  of  extending  the  use  of  the  double  transfer.  (8 
Wis.  R  C.  535 ;  10  Wis.  R.  C.  352 ;  12  Wis.  R  C.  213.)  In  its 
June  1,  1918  order,  Milwaukee  Electric  R.  &  L.  Co.  v.  Milwau- 
kee, P.TLR1918E,  1,  reference  was  again  made  to  this  matter 
with  the  statement  that  the  company  was  expected  forthwith  to 
submit  a  proposal  for  the  consideration  of  the  Commission. 

At  a  later  hearing  on  this  matter  the  company  stated  that  it 
was  preparing  a  plan  which  would  not  only  extend  the  use  of  the 
double  transfer  wherever  it  was  needed,  but  would  also  remove 
many  of  the  possibilities  of  abuse  in  the  present  system,  but  up 
to  the  present  time  no  such  proposal  has  been  received  by  the 
Commission. 

The  majority  of  complaints  received  by  the  Commission  are 
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from  patrons  who  can  reach  their  destination  only  by  the  pay- 
ment of  a  double  fare  or  by  the  use  of  long  routes  through  con- 
gested sections  of  the  city. 

Certain  parts  of  the  city  are  now  fairly  well  provided  with 
transfer  privileges.  Other  parts  of  the  city  are  greatly  incon- 
venienced by  failure  to  give  transfers.  This  can  be  corrected 
only  by  the  extension  of  the  use  of  double  transfers,  and  we  find 
that  the  extension  of  the  use  of  double  transfers  is  necessary  for 
this  purpose.  With  a  system  of  track  layout  such  as  exists  in 
Milwaukee,  no  doubt  certain  limitations  should  be  placed  upon 
the  use  of  transfers  in  order  that  abuse  may  be  prevented.  The 
company  should  submit  a  statement  showing  the  restrictions 
which  it  thinks  are  necessary  to  prevent  abuse,  and  the  Commit 
sion  will  retain  jurisdiction  in  this  matter  to  pass  upon  all  ques- 
tions growing  out  of  the  transfers  and  any  necessary  restrictions 
and  for  the  purpose  of  requiring  changes  from  time  to  time,  as 
it  may  be  necessary,  to  bring  about  a  general  transfer  system 
throughout  the  city  of  Milwaukee.  The  company  will  be  re- 
quired to  have  such  system  in  force  and  effect  not  later  than 
November  24,  19 19, 

Order. 

It  is  hereby  ordered  that  changes  in  accounting  procedure  shall 
be  adopted  and  followed  by  the  Milwaukee  Electric  Railway  & 
Light  Company  fully  complying  with  the  following  provisions? 

Subject  to  such  specific  modifications  as  may  be  stated  in  the 
following  section  of  this  decision,  it  is  hereby  ordered  that,  effec- 
tive January  1,  1920,  the  company  shall  conform  its  accounting 
practices  to  those  set  forth  in  the  several  previous  audits  sub- 
mitted to  the  Commission  by  its  audit  staff.  Although  special  in- 
structions are  given  for  certain  accounts  in  the  following  para- 
graphs, this  fact  shall  not  be  construed  as  relieving  the  company 
in  any  way  of  its  obligation  to  acquaint  itself  with  the  audit  ad- 
justments made  by  the  Commission's  auditor  in  previous  audits 
and  to  apply  the  principles  of  these  adjustments  in  recording  its 
financial  transactions  upon  its  books  in  future.  The  Commission 
has  in  its  files  complete  data  as  to  the  manner  in  which  the  ac- 
counts affecting  the  recording  of  the  results  from  operation  of 
the  Milwaukee  City  Railway  should  be  kept,  and,  if  there  be  any 
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question  at  any  time  in  regard  to  any  specific  account,  this  infor- 
mation is  available  to  the  company. 

For  the  calendar  year  1920  an  allowance  shall  be  made  for  the 
Milwaukee  City  Railway  to  cover  way  and  structures  and  equip- 
ment maintenance  and  depreciation  on  Milwaukee  City  Railway 
property,  exclusive  of  power  property.  This  allowance  shall  be 
20  per  cent  of  the  monthly  operating  revenues  and  the  charge  of 
Milwaukee  City  Railway  operating  expenses  for  depreciation 
shall  represent  the  excess  of  this  allowance  over  and  above  the  to- 
tal amount  of  way  and  structures  and  equipment  maintenance  ex- 
penditures for  the  month,  plus  the  proper  allowance  for  deprecia- 
tion on  power  plant  property  devoted  to  Milwaukee  City  Rail- 
way service,  as  hereinafter  provided.  In  preparing  the  estimated 
allowance  for  way  and  structures  and  equipment  maintenance 
and  for  depreciation  for  the  Milwaukee  City  Railway  for  the 
coming  year,  great  care  has  been  taken  to  work  out  these  allow- 
ances as  accurately  as  possible  upon  the  basis  of  average  expenses 
for  a  considerable  period  of  years,  and- no  consideration  has  been 
given  to  the  ratio  of  maintenance  and  depreciation  allowances  to 
operating  revenue.  It  is  believed,  however,  that  at  the  price 
levels  ^which  will  probably  prevail  during  the  calendar  year  1920, 
an  allowance  of  20  per  cent  of  Milwaukee  City  Railway  operat- 
ing revenues  to  cover  the  necessary  costs  of  way  and  structures 
and  equipment  maintenance  and  depreciation  will  be  reason- 
able and  fair.  Nothing  in  this  order,  however,  should  be  con- 
strued to  commit  the  Commission  in  any  way  to  a  permanent 
policy  of  basing  the  combined  allowance  for  maintenance  and 
depreciation  upon  a  percentage  of  operating  revenues,  or  to  the 
percentage  here  used.  As  a  general  matter  of  accounting  policy, 
we  believe  that  the  depreciation  reserve  provision  should  be  based 
upon  the  cost  of  property  against  which  the  reserve  is  established, 
but  in  a  case  where  the  maintenance  expenditures  are  clearly 
abnormal  and  subject  to  extreme  fluctuations,  we  believe  that 
for  the  time,  at  least,  it  will  be  reasonable  to  provide  a  combined 
allowance  for  the  maintenance  and  depreciation  which  shall  be  re- 
lated to  the  operating  revenues  of  the  company. 

Depreciation  shall  be  computed  monthly  at  the  rate  of  8.89 
per  cent  per  annum  on  power  plant  property  devoted  to  Mil- 
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waukee  City  Railway  service  and  shall  be  charged  to  depreciation 
and  credited  to  the  Milwaukee  City  Eailway  depreciation  reserve. 
The  value  of  power  plant  property  devoted  to  Milwaukee  City 
Railway  service  shall,  for  this  purpose,  represent  the  value  of  the 
property  as  at  the  end  of  the  month  and  shall  be  determined,  fol- 
lowing the  procedure  outlined,  by  adjustment  No.  10  in  the  audit 
made  for  the  Commission  covering  the  3  months  ending  July  31, 
1919. 

Commencing  January  1, 1920,  the  company  shall  make  month- 
ly charges  to  interest  and  credits  to  its  depreciation  reserves, 
amounting  respectively  to  3£  per  cent  per  annum,  interest  on  the 
balances  in  the  several  depreciation  reserves  as  at  the  beginning  of 
the  month.  This  interest  charge  shall  be  treated  as  a  deduction 
from  gross  income.  In  the  future,  a  reserve  for  depreciation  shall 
be  carried  upon  the  books  of  the  company  to  coyer  property  in  the 
single  fare  vea>  *nd  a  separate  reserve  for  depreciation  shall  be 
carried  to  cover  suburban,  interurban,  and  Racine  property. 
The  monthly  provisions  charged  to  operating  expenses  and  the 
monthly  provisions  charged  to  interest  shall  be  properly  separated 
between  these  reserves,  and  losses  on  property  retired  from  serv- 
ice shall  be  charged  to  the  proper  reserve.  This  procedure  will 
place  the  handling  of  the  railway  depreciation  accounts  in  exactly 
the  same  situation  that  existed  prior  to  the  consolidation  of  the 
Milwaukee  Light  Heat  &  Traction  Company,  with  the  Milwaukee 
Electric  Railway  &  Light  Company  except  for  the  fact  that,  in- 
asmuch as  the  two  properties  are  now  consolidated,  no  entry  will 
be  required  crediting  suburban,  interurban,  and  Racine  deprecia- 
tion reserve  with  depreciation  on  leased  tracks  and,  in  case  of 
property  retired  from  service  within  the  single  fare  area  owned 
by  Milwaukee  Light  Heat  &  Traction  Company  prior  to  date  of 
consolidation,  any  losses  in  connection  therewith  should  not  be 
charged  to  the  Milwaukee  City  Railway  depreciation  reserve. 

Beginning  January  1,  1920,  there  shall  be  computed  monthly 
and  charged  to  interest  paid  an  amount  representing  3-J  per  cent 
per  annum  interest  upon  the  respective  balances,  as  at  the  be- 
ginning of  the  month,  of  all  the  active  reserves  carried  by  the 
company.  This  interest  charge  shall  be  credited  to  the  several  -re- 
serves in  their  due  proportion.  A  distinction  is  made  here  be- 
tween reserves  to  which  no  credits  are  made  which  represents 
charges  to  operating  expenses  and  those  reserves  which  are  built 
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up,  partially  at  least,  through  charges  to  operating  expenses*  The 
order  is  intended  to  apply  only  to  those  reserves  which,  in  the 
course  of  the  year,  are.  partially  built  up  through  charges  to  oper- 
ating expenses  and,  in  the  case  of  inactive  reserves,  to  which 
neither  charges  nor  credits  are  made  in  the  course  of  the  year, 
this  order  is  inoperative. 

Beginning  January  1, 1920,  no  further  charges  or  credits  shall 
be  made  to  the  reserve  for  legal  expenses  or  to  the  promotion  of 
business  railway  reserve.  All  expenditures  in  the  future  such  as 
were  formerly  charged  to  these  reserves  shall  be  charged  directly 
to  operating  expenses,  except  that  the  company  shall  continue  its 
present  practice  of  charging  a  due  proportion  of  legal  expenses 
to  capital  expenditures. 

Effective  January  1,  1920,  the  cost  of  stock  handling  now 
carried  by  the  company  under  three  accounts — "Operation  of 
Stores  Departmental,"  "Maintenance  of  Stores  Departmental 
Equipment,"  "Maintenance  of  Stores. Departmental  Buildings, 
Fixtures,  and  Grounds" — shall  be  charged  to  the  Materials  and 
Supplies  Disbursement  Reserve,  and  the  percentage  added  to 
materials  issued  to  cover  the  cost  of  stock  handling  and  storage 
shall  be  no  larger  than  is  necessary  to  cover  the  costs  of  operation 
and  maintenance  of  the  Stores  Department,  plus  losses  due  to 
breakage  and  spoilage,  after  deducting  therefrom  the  interest 
credits  to  this  reserve. 

As  provided  for  the  other  reserves,  interest  at  the  rate  of  3£ 
per  cent  per  annum  shall,  in  the  future,  be  computed  monthly 
upon  the  balance  in  the  injuries  and  damages  reserve  account  as 
at  the  beginning  of  each  month.  With  this  exception  the  pro- 
cedure adopted  by  the  Commission's  auditor  in  the  audit  for  the 
three  months  ending  July  31,  1919,  shall,  commencing  January 
1,  1920,  be  followed  by  the  company  in  working  out  the  proper 
amount  and  distribution  of  its  injuries  and  damages  reserve  re- 
quirements. 

Until  such  time  as  it  shall  be  possible  for  the  company  to  make 
a  scientific  computation  of  relief  and  pension  requirements,  based 
upon  an  actuarial  study  of  pensions  accrued  yearly,  the  company 
shall  compute  its  relief  and  pension  requirements  upon  the  basis 
outlined  in  the  Commission's  audit  for  the  three  months  ending 
July  31, 1919.    The  change  in  the  computation  of  the  reserve  re- 

P.U.R.1920A. 


RE  MILWAUKEE  ELECTRIC  RAILWAY  4  L.  00.  401 

quirements  for  this  account  to  be  effective  January  1,  1920.  In 
this  connection  it  should  be  noted,  however,  that  3£  per  cent  per 
annum  interest  should  be  computed  upon  the  balances  in  this  re* 
serve  account  as  at  the  beginning  of  each  month  and  should  be 
charged  to  interest  paid.  This  interest  credit  should  be  in  addi- 
tion to  the  provision  contemplated  by  the  audit  report. 

All  interest  credited  to  reserves  and  charged  to  interest  paid, 
under  deductions  from  income,  shall  be  segregated  from  all  inter- 
est paid  on  funded  and  floating  indebtedness  and  shall  be  entered 
in  a  lump  sum  on  the  income  account  under  the  caption  of  "Inter- 
est on  Beserve  Capital." 

Except  as  specifically  provided  in  other  sections  of  this  deci- 
sion the  company  shall  make  no  change  in  its  methods  of  deter- 
mining and  apportioning  power  costs. 

The  provisions  for  taxes  for  the  year  1920  shall  be  computed 
and  distributed  as  follows : 

State,  city  and  capital  stock  taxes  for  the  year  shall  be  care- 
fully estimated,  and  the  amount  of  these  taxes  so  determined 
shall  be  apportioned  on  a  monthly  basis  between  the  several 
operating  utilities  and  the  power  division.  This  apportionment 
shall  be  made  upon  the  basis  of  the  fair  value  of  the  property  as 
at  January  1,  1920,  and  in  determining  fair  value  for  this  pur- 
pose, there  shall  be  added  to  the  property  figures  as  at  July  31, 
1919,  used  in  apportioning  the  tax  provision  for  the  Commission's 
audit,  the  additions  to  properly  and  plant  from  August  1, 1919  to 
December  31,  1919.  This  basis  is  regarded  as  temporary,  and 
at  such  time  as  the  company  shall  have  completed  its  property 
ledger  in  accordance  with  the  Commission's  order  of  April  4, 
1919,  the  property  figures  used  in  the  division  of  state,  city  and 
capital  stock  taxes  should  be  taken  from  the  property  ledger,  al- 
though, of  course,  the  principle  in  connection  with  the  apportion- 
ment of  state,  city,  and  capital  stock  taxes  will  not  be  changed 
thereby. 

Federal  income  taxes  for  the  calendar  year  1920  should  be  es- 
timated as  accurately  as  possible,  and  one-twelfth  of  the  amount 
of  this  estimate  should  be  credited  monthly  to  the  taxes  accrued 
account.  The  monthly  provision  for  Federal  income  taxes  should 
be  apportioned,  upon  the  basis  of  the  distribution  of  the  net  in- 
come of  the  preceding  calendar  year,  between  the  several  operat- 
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ing  utilities.  In  the  determination  of  the  distribution  of  net  in- 
come for  the  calendar  year  for  this  purpose,  all  deductions  from 
net  income  should  be  apportioned  between  utilities  upon  the  basis 
of  property  values.  The  credits  to  taxes  accrued  representing 
charges  to  special  accounts  for  taxes  should  be  prorated  over  the 
utilities  upon  the  basis  of  the  distribution  of  the  total  state,  city, 
capital  stock,  and  Federal  income  taxes  as  aforesaid,  and  the 
charges  to  operating  expenses  to  the  several  utilities  for  taxes 
should  be  exclusive  of  the  taxes  charged  to  special  accounts. 
Taxes  applicable  to  power,  determined  as  hereinbefore  provided, 
shall  be  reapportioned  between  the  railway  and  electric  utilities 
on  the  basis  of  adjustment  No.  10  of  the  Commission's  audit  for 
the  three  months  ending  July  31,  1919. 

Since  the  consolidation  of  Milwaukee  Light  Heat  &  Traction 
Company  with  the  Milwaukee  Electric  Railway  &  Light  Com- 
pany, the  monthly  financial  and  operating  reports  have  covered 
the  operations  only  of  the  three  utilities,  railway,  electric  and 
heating.  In  order  that  the  Commission  may  be  able  to  readily 
secure  the  necessary  information  from  the  company's  reports,  it 
is  hereby  ordered  that  these  financial  and  operating  reports  shall 
be  prepared,  following  the  same  divisions  which  were  in  existence 
prior  to  February  1,  1919.  In  this  connection  two  separate  rail- 
way reports  shall  be  prepared, — one  report  covering  the  opera- 
tions of  the  Milwaukee  City  Railway  and  the  other  report 
covering  the  operations  of  the  suburban,  interurban,  and  Racine 
railways.  There  shall  also  be  prepared  monthly  two  reports  for 
the  electric  utility — one  report  recording  the  results  from  opera- 
tion of  the  "Milwaukee  System"  electric  utility,  and  the  other 
report  containing  the  results  from  operations  of  the  other  electric 
properties,  exclusive  of  "Milwaukee  System."  These  reports 
shall  be  prepared  monthly  as  heretofore  and,  in  order  to  preserve 
the  continuity  of  the  records,  the  company  shall  prepare  corre- 
sponding reports  covering  the  results  from  operations  for  the 
period  from  February  1,  1919  to  the  present  time. 

Commencing  with  the  reports  for  the  month  of  November, 
1919,  the  company  shall  furnish  this  Commission  monthly  copies 
of  its  financial  and  operating  reports,  and  there  shall  be  attached 
to  the  Milwaukee  City  Railway  report  and  to  the  suburban,  in- 
terurban,  and  Racine  report,  typewritten  sheets  containing  oon- 
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densed  statements  of  the  income  accounts  in  which  the  power 
costs  shall  be  computed,  following  the  method  outlined  in  ad- 
justment No.  10  of  the  Commission's  audit  for  the  three  months 
ending  July  31,  1919,  and  in  which  the  amount  of  power  prop- 
erty apportioned  to  the  several  utilities  for  the  month  shall  be 
included. 

It  is  further  ordered  that  within  the  single  fare  area,  upon  the 
payment  of  a  fare,  the  company  shall  issue  a  transfer  upon  the  re- 
quest of  the  passenger,  and  it  shall  issue  a  second  transfer  on  this 
transfer,  if  requested,  subject  to  limitations  which  will  be  ap- 
proved from  time  to  time  by  the  Railroad  Commission.  (The 
above  is  in  addition  to  any  car  to  car  emergency  transfer  which 
may  have  been  issued.)  This  section  of  the  order  herein  shall 
become  effective  not  later  than  November  24,  1919, 

It  is  further  ordered  that  the  company  take  immediate  steps 
for  the  procurement  of  not  less  than  100  additional  cars  with  a 
total  seating  capacity  of  5,000,  said  additional  equipment  to  be 
placed  in  service  from  time  to  time  and  as  fast  as  procured  or 
built,  all  of  said  cars  to  be  available  for  service  by  the  1st  of 
November,  1920.  Jurisdiction  over  the  matter  of  additional 
equipment  will  be  retained  by  the  Commission  and  the  company 
will  on  or  before  December  1,  1919  submit  to  the  Commission  for 
its  approval  general  plans  for  the  additional  cars  to  be  built  or 
procured. 

It  is  further  ordered  that  the  report  of  the  Board  of  Concilia- 
tion of  the  state  of  Wisconsin  created  under  Chapter  530  of  the 
Laws  of  1919  and  filed  with  this  Commission  and  heretofore  ap- 
proved by  this  Commission  be  and  the  same  is  hereby  confirmed 
and  the  Milwaukee  Electric  Railway  &  Light  Company  shall 
make  effective  wages,  hours  of  labor  and  working  conditions  de- 
termined in  and  by  said  report  by  said  Board  to  be  fair,  equitable, 
and  just.  And  in  further  compliance  with  Chapter  5S0  of  the 
Laws  of  1919: 

It  is  further  ordered  that  the  present  5  cent  rate  of  fare  in  the 
single  fare  area  may  be  discontinued  and  that  there  be  substituted 
therefor  the  following  rates  of  fare : 

For  any  ride  within  the  Milwaukee  single  fare  area,  including 
the  transfers  hereinbefore  provided  for,  a  cash  fare  of  7  cents  and 
tentative  ticket  rates  as  follows:    A  ticket  or  token  fare  on  the 
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basis  of  sale  of  tickets  or  tokens  at  the  rate  of  6  tickets  or  tokens 
for  the  sum  of  35  cents,  and  a  further  ticket  fare  at  the  rate  of 
18  tickets  or  tokens  for  $1.  Both  classes  of  tickets  shall  be  sold 
by  conductors  on  the  cars,  and  the  18  tickets  for  $1  tickets  shall 
also  be  sold  at  the  various  stations  where  the  electric  bills  of  the 
company  are  now  paid.  The  tickets  issued  at  the  rate  of  18  for 
$1  shall  be  in  some  convenient  book  or  folder  form.  This  order 
is  not  final  as  to  rate  of  ticket  fares.  Jurisdiction  to  enter  fihal 
order  fixing  rates  of  ticket  fares  without  further  hearing  is  re- 
tained by  the  Commission. 

It  is  further  ordered  that  in  suburban  area  the  company 
may  discontinue  the  cash  fare  basis  of  2  cents  for  each  zone 
with  a  minimum  of  5  cents  cash  fare  and  substitute  therefore  a 
cash  fare  at  the  rate  of  3  cents  for  each  zone  and  a  minimum 
cash  fare  of  6  cents.  In  all  other  respects  the  order  of  this  Com- 
mission of  July  2, 1918,  establishing  rates  of  fare  in  the  suburban 
area,  shall  remain  in  full  force  and  effect. 

It  is  further  ordered  that  transfers  within  the  single  fare  area 
shall  be  granted  to  passengers  to  and  from  the  suburban  area  with 
the  same  force  and  effect  as  at  present,  excepting  that  such  passen- 
gers shall  have  the  full  benefit  of  the  double  transfer  system  here- 
inbefore ordered. 

It  is  further  ordered  that  during  the  morning  and  evening  rush 
hour  period  the  company  shall  furnish  transportation  service  be- 
tween the  Cudahy  depot  station  and  the  south  side  of  Mitchell 
street  connection  at  the  same  rates  of  cash  and  ticket  fares  as  is 
applicable  within  the  single  fare  area  of  the  city  of  Milwaukee. 
The  company  may  provide  that  these  rates  of  fare  shall  be  hon- 
ored for  service  between  said  points  only  on  special  cars  or  trains 
operated  during  the  rush  period  wholly  within  this  area.  Juris- 
diction over  these  rates  of  fare  shall  be  retained  by  the  Commis- 
sion and  the  company  shall,  within  five  days  after  the  decision 
hereof,  submit  to  this  Commission  its  schedules  and  plans  for 
complying  with  this  paragraph  of  this  order. 

It  is  further  ordered  that  the  company  submit  to  this  Commis- 
sion, within  fifteen  days  after  the  date  hereof,  to  become  effective 
at  the  end  of  said  fifteen  day  period,  a  scheme  for  the  issuance  of 
commutation  tickets  between  South  Milwaukee  and  the  single 
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fare  area.  Jurisdiction  of  this  matter  is  retained  by  the  Commis- 
sion for  further  action  thereon. 

The 'rates  of  fare  herein  provided  (except  where  expressly 
•otherwise  provided)  shall  become  effective  at  midnight  on  Novem- 
ber 2,  1919. 

The  company  may  forthwith  discontinue  the  further  sale  of 
tokens  or  tickets  at  the  present  5  cent  rate. 

Dated  at  Madison,  Wisconsin,  this  30th  day  of  October,  1919. 

Railroad  Commission  of  Wisconsin,  by  Carl  D.  Jackson, 
Henry  R.  Trumbower,  and  John  S.  Allen,  Commissioners. 

ADDENDUM  A. 

Concerning  the  advisability  of  establishing  an  automatic  cost 
basis  of  fares  within  the  single  fare  and  suburban  area  of  the 
city  of  Milwaukee. 

We  are  inclined  to  believe  that  with  the  accounting  practices 
now  established  by  the  Commission  no  great  difficulty  would  be 
met  in  providing  by  order  for  a  more  or  less  automatic  adjust- 
ment of  fares  on  the  street  railway  system  in  the  Milwaukee 
-single  fare  and  suburban  areas.  The  valuation  placed  upon  the 
property  by  the  Commission  is  in  our  opinion  in  all  things  reason* 
able  from  a  public  viewpoint  and  fair  to  the  public  utility.  The 
matter  of  capital  expenditures  under  the  property  ledger  system 
<san  be  easily  checked  and  in  this  regard  little  difficulty  is  to  be  an- 
ticipated. The  success  of  such  a  system  would  depend  on  several 
•considerations,  among  others,  upon  the  assurance  of  absolute  ac- 
curacy in  the  railway  utility  accounting,  a  feature  which  ought 
not  to  offer  difficulty.  Its  success  would  be  furthered  by  a  spirit 
of  co-operation  on  the  part  of  the  company  toward  the  city,  and  a 
corresponding  spirit  of  co-operation  on  the  part  of  the  city. 

Additional  rules  covering  accounting  and  kindred  subjects  to 
meet  such  automatic  system  could,  after  hearing  or  consultation, 
be  established  by  the  Commission,  which  could  also  establish  a 
system  of  inspection  of  equipment  and  property  to  guarantee  the 
maintenance  of  such  equipment  and  property  in  good  operating 
•condition.  If  such  a  fair  basis  could  be  worked  out  and  estab- 
lished, we  are  of  the  opinion  that  many  of  the  problems  con- 
nected with  the  street  railway  system  would  be  easier  of  solution. 
Matters  of  service  would  be  subject  to  easier  adjustment  and 
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handling.  There  would  be  some  advantage  to  the  company  in  the 
securing  of  more  stabilized  income  and  on  the  other  hand  there 
would  be  a  distinct  advantage  to  the  public  in  securing  service  at 
the  lowest  reasonable  rates  at  all  times. 

The  working  out  of  this  order  and  the  result  of  some  experience 
under  it  will  undoubtedly  be  helpful  in  working  out  a  basis  for  a 
possible  order  along  the  line  here  proposed.  The  suggestion  con- 
tained in  this  memorandum  is  made  in  the  hope  that  it  perhaps- 
may  lead  to  a  larger  consideration  of  this  subject  and  its  possible 
benefits  and  with  a  distinct  assurance  that  if  it  shall  appear  to* 
those  interested  to  be  feasible,  the  Commission  will  be  glad  to 
work  along  lines  of  making  it  effectual. 

Note. — By  supplemeptal  order  dated  November  17,  1919,  the 
Wisconsin  Commission  made  provision  for  commutation  tickets  be* 
tween  South  Milwaukee  and  the  Milwaukee  single  fare  area,  and 
approved  the  plan  for  the  issuance  of  double  transfers  submitted  by 
the  company. 


FLORIDA  SUPREME)  COURT. 

STATE  ex  rel.  KAILROAD  COMMISSIONERS  et  al.    . 

v. 

W.  S.  BULLOCK,  Circuit  Judge  et  al. 

[82  So.  866.] 

Service  —  Abandonment  of  railroad  —  Consent  of  state. 

1.  The  operation  of  a  common  carrier  railroad  is  a  business  so* 
affected  with  a  public  interest  that  when  once  undertaken  and  begun  it 
cannot  be  discontinued  and  the  road  so  operated,  abandoned  and  au- 
thorized to  be  dismantled  by  a  proceeding  in  which  the  state  and  the- 
public  are  not  represented,  when  such  discontinuance  and  dismantling, 
has  not  been  consented  to  by  the  state. 

Abandonment  —  Railroads  —  Jurisdiction  of  court  to  order. 

2.  A  circuit  court  in  this  state  has  no  jurisdiction  in  a  suit  brought 
by  a  trustee  against  a  common  carrier  railroad  company  to  foreclose- 
a  trust  deed  upon  the  properties  of  such  railroad  company  given  to  the 
trustee  to  secure  the  payment  of  the  indebtedness  of  the  railroad  com- 
pany without  the  assent  of  the  state  to  order  the  railroad  dismantled, 
its  properties  sold  and  removed,  and  its  operation  as  a  common  carrier 
discontinued. 

Headnotes  fay  the  Coubt. 

[August  12,  19X9.] 
P.UJU920A, 


STATE  EX  REL.  RAILROAD  COMRS.  v.  BULLOCK.  407 

Original  Prohibition  by  the  state  of  Florida  on  relation  of 
the  Railroad  Commissioners  and  attorney  general,  against  W.  S. 
Bullock,  Circuit  Judge,  and  others.  Peremptory  writ  issued 
and  demurrer  to  suggestion  and  petition  for  writ,  unless 
respondent  file  a  plea  or  answer  within  thirty  days. 

Appearances :  Dozier  A.  De  Vane,  of  Tallahassee,  for  relators ; 
Hocker  &  Martin,  of  Ocala,  George  C.  Bedell,  of  Jacksonville, 
and  Rushmore,  Bisbee  &  Stern,  of  New  York  city,  for  respond- 
ents. 

West,  J.  Upon  a  suggestion  and  petition  for  a  writ  of  pro- 
hibition, a  rule  to  show  cause  was  issued  by  this  court.  It  is 
made  to  appear  that  suit  was  brought  in  the  circuit  court  of  Mari- 
on county  by  William  S.  Hood,  as  trustee,  against  the  Ocklawaha 
Valley  Railroad  Company,'a  corporation.  The  object  of  the  suit 
was  to  foreclose  a  certain  trust  deed  given  by  the  railroad  com- 
pany conveying  all  properties  owned  by  it  to  said  trustee  for  the 
purpose  of  securing  to  Assets  Realization  Company,  a  corpora- 
tion, the  payment  of  certain  indebtedness  of  said  railroad  com- 
pany to  said  Assets  Realization  Company.  The  bill  of  complaint, 
which  is  in  the  usual  form,  was  filed  December  10,  1917.  On 
the  following  day  the  defendant  filed  its  answer  admitting  the 
allegations  of  the  bill,  and,  upon  motion  of  solicitors  for  complain- 
ant, an  order  was  made  appointing  a  receiver  for  all  the  proper- 
ties of  the  defendant  described  in  the  trust  deed.  Thereafter, 
both  the  bill  and  answer  were  amended  in  unimportant  particu- 
lars, and  by  agreement  the  cause  was  submitted,  without  testi- 
mony, upon  bill  and  answer  and  certain  affidavits  in  behalf  of 
complainant.  On  December  24,  1917,  a  final  decree  in  favor  of 
complainant  was  entered. 

In  the  final  decree  it  was  ordered  that — 

The  propertieo  of  the  defendant  covered  by  said  trust  deed  "be 
sold  on  a  legal  sale  day  at  public  auction,  at  public  outcry  to  the 
highest  and  best  bidder,  in  front  of  the  courthouse  door  in  said 
county  of  Marion,  state  of  Florida,  and  at  such  sale  the  master 
herein  appointed  is  hereby  instructed  to  first  offer  (1)  all  the 
property  included  herein  to  be  held,  used,  and  operated  as  a  com- 
mon carrier  of  goods  and  passengers  from  Silver  Springs,  Flor- 
ida, to  Palatka,  Florida,  and  if  as  much  as  $200,000  is  bid  under 

P.U.R.1920A. 


408  FLORIDA  SUPREME  COURT. 

such  first  offering  herein  provided  for,  the  master  will  not  offer 
the  same  for  sale  tinder  the  second  offering  herein  provided  for, 
otherwise  he  will  immediately  thereafter,  on  the  same  day  and  at 
the  same  place,  (2)  offer  all  of  aaid  property  for  the  purpose  of 
and  with  the  privilege  on  the  part  of  the  purchaser  of  dismant- 
ling the  same,  and  that  unless  the  bid  received  under  the  second 
offering  herein  provided  for  shall  exceed  by  $100,000  the  bid 
received  under  the  first  offering  herein  provided  for,  in  the  event 
any  bid  is  made  under  the  said  first  offering,  then  in  that  event 
it  will  be  the  duty  of  the  said  master  to  accept  the  highest  bid 
made  un<ler  the  first  offering  herein  provided  for ;  but  if  no  bid 
is  made  the  first  offering,  or  the  bid  under  the  second  offering 
herein  provided  exceeds  by  $100,000  the  bid  made  under  the  first 
offering,  then  the  said  master  shall  accept  the  highest  bid  made 
under  the  second  offering,  and  the  said  master  shall  report  his 
doings  in  this  behalf  to  the  court." 

The  master  was,  by  said  decree,  directed,  upon  making  sale 
of  said  properties,  to  execute  a  deed  therefor  to  the  purchaser, 
pay  the  costs  incurred  in  the  suit,  all  taxes  properly  assessed 
against  such  properties,  and,  out  of  the  remainder  of  the  proceeds 
of  the  sale,  to  pay  to  the  complainant  as  trustee  the  amount  due' 
by  the  defendant  to  Assets  Realization  Company. 

Subsequently,  other  proceedings  were  had  in  said  cause  not 
necessary  to  be  recited  here.  The  state,  by  the  Florida  Railroad 
Commission,  from  time  to  time  during  such  proceedings  asked 
leave  to  intervene  and  be  made  a  party  to  said  suit,  but  was  not 
permitted  to  do  so,  and  was  not  formally  made  a  party  until 
March  27, 1919. 

In  the  meantime  and  after  having  been  by  order  of  court  for 
various  reasons  from  time  to  ^postponed,  the  sale  of  said 
property  was  made  by  the  special  master  on  February  3,  1919. 
At  the  sale  there  was  no  bid  under  subdivision  1  of  the  quoted 
paragraph  of  the  final  decree  for  the  property  to  be  operated  as  a 
common  carrier.  There  was  a  bid  under  subdivision  2  of  the 
quoted  paragraph  of  the  final  decree  for  the  property  with  the 
privilege  of  dismantling  it  and  ceasing  to  operate  the  said  rail- 
road as  a  common  carrier,  which  bid  was  accepted  and  the  sale 
and  proceedings  of  the  special  master  reported  to  the  court 

Upon  exceptions  to  the  master's  report  and  a  motion  for  con- 
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firmation  of  the  sale  after  an  extended  recital  of  the  proceedings 
in  the  cause  and  at  the  request  of  counsel,  the  court  by  its  order 
dated  May  5,  1919,  fixed  a  day  when  an  order  would  be  made 
confirming  the  sale  and  directing  the  execution  of  a  deed  to  the 
purchaser,  and  further  directing  that  upon  the  consummation  of 
the  sale  the  railroad  be  dismantled  and  the  receiver  discharged. 
The  purpose  in  fixing  a  day  for  the  making  of  such  order,  so  it  is 
recited,  was  to  give  opportunity  to  the  receiver  and  the  Railroad 
Commission  to  take  such  further  action  in  the  matter  as  seemed 
to  them  to  be  necessary  and  proper. 

On  May  10,  1919,  two  days  before  the  day  fixed  by  the  court 
for  the  entry  of  its  oijder  confirming  the  sale  and  permitting  the 
dismantling  of  the  road,  upon  suggestion  and  petition  to  this 
court,  a  rule  was  issued  as  prayed  requiring  the  circuit  judge  to 
show  cause  why  a  writ  of  prohibition  should  not  issue  forbidding 
him  to  enter  an  order  in  said  cause  confirming  the  sale  of  the 
property  of  said  defendant  railroad  company  as  junk  to  be  dis- 
mantled, and  from  authorizing  or  decreeing  the  dismantling, 
taking  up,  or  removing  any  of  the  rails  or  tracks  of  said  carrier, 
or  from  exercising  any  further  jurisdiction  in  said  cause  relat- 
ing to  the  junking  or  dismantling  of  said  property. 

[1]  By  demurrer  to  the  suggestion  and  petition,  the  question 
is  presented  of  whether  a  circuit  court  in  this  state  has  jurisdic- 
tion in  a  suit  in  which  the  state  is  not  a  party  brought  by  a  trustee 
against  a  common  carrier  railroad  company  to  foreclose  a  trust 
deed  upon  the  properties  of  such  railroad  company,  given  to  the 
trustee  to  secure  the  payment  of  the  indebtedness  of  the  railroad 
company,  and  in  such  suit  order  the  railroad  dismantled,  its  prop- 
erties sold  and  removed,  and  its  operation  as  a  common  carrier 
discontinued. 

This  question  must  be  answered  in  the  negative  upon  the  theory 
that  the  operation  of  a  common  carrier  railroad  is  a  business  so 
affected  with  a  public  interest  that,  when  once  undertaken  and 
begun,  it  cannot  be  discontinued,  and  the  road  so  operated  dis- 
mantled and  abandoned  by  a  proceeding  in  which  the  state  and 
the  public  are  not  represented.  By  the  acceptance  of  its  charter 
from  the  state,  such  a  company  is  permitted  to  exercise  certain 
rights  not  enjoyed  by  individuals.  It  is  given  certain  of  the 
attributes  of  sovereignty  itself,  such  as  the  power  of  eminent 
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domain.  It  likewise  is  charged  with  the  performance  of  certain 
public  duties,  namely,  the  duties  of  a  common  carrier.  While  it 
is  constructed  by  private  capital,  and  is  primarily  controlled  by 
individual  effort,  it  is  a  public  instrumentality  subject  in  its  op- 
eration to  regulation  by  public  authority.  Accordingly,  there- 
fore, the  public  has  such  an  interest  in  the  operation  of  such  a 
road  that,  when  once  undertaken,  it  may  not  be  discontinued  by  a 
proceeding  in  which  the  state  is  not  represented,  when  such  dis- 
continuance has  not  been  consented  to  by  the  state.  22  R.  C.  L. 
p.  750 ;  State  v.  Dodge  City,  M.  &  T.  R  Co.  53  Kan.  377,  36  Pac. 
747,  42  Am.  St.  Rep.  295 ;  Gates  v.  Boston  &  K  T.  Air  Line  R. 
Co.  53  Conn.  333,  5  Atl.  695 ;  People  v.  Colorado  Title  &  Trust 
Co.  (Colo.)  P.U.R.1919A,  542,  178  Pac.  6;  Brooks-Scanlon  Co. 
v.  Railroad  Commissioners  of  Louisiana,  144  La.  1086,  P.U.R. 
1919E,  1,  81  South.  727. 

In  the  case  of  State  v.  Dodge  City,  M.  &  T.  R.  Co.  supra, 
the  suprejne  court  of  Kansas,  in  discussing  a  similar  question, 
said: 

"Railroads,  like  all  other  public  thoroughfares,  are  public  in- 
strumentalities. The  power  to  construct  and  maintain  railroads 
is  granted  to  corporations  for  a  public  purpose.  The  right  to 
exercise  the  very  high  attributes  of  sovereignty,  the  power  of 
eminent  domain  and  of  taxation,  to  further  the  construction  of 
railways,  could  not  be  granted  to  aid  a  purely  private  enterprise. 
The  railway  corporation  takes  its  franchises  subject  to  the  burden 
of  a  duty  to  the  public  to  carry  out  the  purposes  of  the  charter. 
The  road,  when  constructed,  becomes  a  public  instrumentality, 
and  the  roadbed,  superstructure,  and  other  permanent  property  of 
the  corporation  are  devoted  to  the  public  use.  From  this  use 
neither  the  corporation  itself,  nor  any  person,  company,  or  cor- 
poration deriving  its  title  by  purchase,  either  at  voluntary  or 
judicial  sale,  can  divert  it  without  the  assent  of  the  state.  It 
matters  not  whether  the  enterprise  as  an  investment  be  profitable 
or  unprofitable;  the  property  may  not  be  destroyed  without  the 
sanction  of  that  authority  which  brought  it  into  existence.  With- 
out legislative  sanction,  railroads  could  not  be  constructed.  When 
once  constructed,  they  may  only  be  destroyed  with  the  sanction 
of  the  state." 
'     [2]  This  we  think  is  the  true  rule.    In  the  instant  case,  as 
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may  be  observed  from  the  statement,  the  state  was  not  made  a 
party  to  the  suit  until  after  the  decree  of  foreclosure  had  been 
entered  and  the  sale  of  the  property  made,  when  the  Railroad 
Commission  was  permitted  to  intervene  and  be  made  a  party. 
There  is  no  contention  that  the  consent  of  the  state  to  the  discon- 
tinuance of  the  road  had  been  secured.  On  the  contrary,  it  is 
alleged  in  the  suggestion  and  petition  that,  upon  application  by 
the  railroad  company  to  the  Railroad  Commission,  consent  to 
the  discontinuance  of  operation  of  its  road  had  been  denied. 

It  follows  that  the  portion  of  the. decree  of  foreclosure  author- 
izing the  dismantling  of  the  road  was  in  excess  of  the  jurisdiction 
of  the  court. 

* 

The  demurrer  to  the  suggestion  and  petition  is  overruled,  and 
the  peremptory  writ  of  prohibition  will  be  issued,  unless  the 
respondent  files  a  plea  or  answer  within  30  days. 

Taylor,  Ellis,  and  Whitfield,  JJ.,  concur. 
Browne,  C.  J.,  absent  and  not  participating. 

Whitfield,  J.,  concurring.  A  common  carrier  railroad  com- 
pany is  a  corporate  entity  with  franchise  rights  and  obligations, 
and  its  property  is  devoted  to  a  public  service  which  is  contin- 
uous under  the  laws  of  the  state.  The  franchise  rights  of  the 
corporation  may  be  forfeited  to  the  state;  but  the  corporation 
cannot  lawfully  dismantle  its  roadbed  of  ties  and  rail  and  with- 
draw the  property  that  has  been  devoted  to  the  public  service, 
without  the  acquiescence  of  the  state  in  some  manner  prescribed 
by  law. 

While  a  court  of  equity  may  enforce  a  mortgage  lien  on  the 
property  of  a  railroad  corporation  by  a  sale  of  the  property,  the 
court  has  no  authority  to  order  or  permit  the  track  and  other 
property  of  the  company  to  be  withdrawn  or  removed  from  the 
public  service  to  which  it  was  devoted,  except  as  may  be  pre- 
scribed by  statute;  and  there  is  no  statute  in  this  state  giving 
such  authority  to  the  courts  or  to  other  tribunals. 

Mortgage  contracts  cannot  give  to  the  courts  a  power  not  con- 
ferred by  law.  In  this  case  the  contract  lien  is  upon  the  property 
of  the  railroad  company  as  an  operating  entity  charged  with  the 
public  duty ;  and  the  lien  can  give  no  right  to  destroy  the  operat- 
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ing  character  of  the  property  in  which  the  public  have  an  inter- 
est; nor  can  the  right  of  the  mortgagees  be  enforced  except  pur- 
suant to  law.  If  the  mortgage  lien  contracted  for  is  ineffectual 
to  secure  the  indebtedness,  the  mortgagee  cannot  justly  complain, 
since  the  lien  was  taken  under  the  law  governing  the  subject  mat- 
ter of  the  lien. 

The  court  was  without  power  to  order  a  sale  of  the  railroad 
company's  track  and  property  as  junk,  thereby  destroying  the 
public  use  of  the  corporate  property,  and  the  writ  of  prohibition 
should  be  made  effective. 

Rehearing  denied  October  30,  1919. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  TUBMAN  TOWNSHIP  MUTUAL  TELEPHONE 

COMPANY. 

[No.  4818.] 

Discrimination  —  Rates  —  Lower  rates  to  stockholders. 

Under  the  provisions  of  the  Indiana  statute,  the  Commission  can) 
not  approve  a  schedule  of  telephone  rates  which  affords  a  lower  charge- 
to  stockholders  than  to  nonstockholders. 

[November  8,  1919.] 

Petition  for  authority  to  increase  telephone  rates;  utility 
authorized  to  establish  a  schedule  of  increased  rates  applicable 
to  subscribers  and  stockholders  alike. 

By  the  Commission:  On  September  15,  1919,  the  Turman 
Township  Mutual  Telephone  Company  of  Sullivan  County,, 
filed  its  petition  with  the  Commission  averring:  That  it  is  a 
mutual  telephone  company,  organized  under  the  laws  of  Indi- 
ana; that  its  principal  place  of  business  is  at  Graysville,  Sul- 
livan County,  Indiana;  that  it  has  been  in  operation  for  more 
than  fifteen  years;  that  its  capital  stock  is  of  the  par  value  of 
$20  a  share;  that  up  to  about  two  years  ago  its  rates  and  charges 
were  as  follows :  To  stockholders,  an  assessment  of  30  cents  per 
month  to  renters,  a  monthly  charge  of  $1 ;  That  about  two  years 
ago  peitioner  asked  and  received  permission  of  the  Commission  to 
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increase  its  assessment  to  stockholders  to  50  cents  per  month; 
That  it  now  serves  235  stockholders  and  41  renters,  the  total 
revenue  from  such  service  being  $1,902  per  year;  that  the  services 
of  a  Kneman  cost  petitioner  $1,200  per  year,  and  the  two  oper- 
ators necessary  cost  $780,  making  a  total  expense  of  labor  alone 
$1,980,  with  no  allowance  for  the  salary  of  the  secretary  or  extra 
help  for  one  woman;  that  petitioner's  property  is  in  bad  oper- 
ating condition;  that  it  will  be  necessary  within  the  next  few 
months  to  purchase  poles  and  wire  in  order  to  keep  its  lines  in 
operation;  that  within  the  next  year  ort  so  petitioner  will  be 
forced  to  install  a  new  switch  board  at  considerable  expense; 
that  it  now  owes  $300  which  it  has  borrowed  on  notes  indorsed 
by  its  board  of  directors  for  the  purpose  of  keeping  such  tele- 
phone system  in  operation,  and  that  it  is  badly  in  need  of  relief 
in  the  form  of  an  increase  in  rates. 

Petitioner  asks  authority  to  increase  its  assessment  to  stock- 
holders to  75  cents  per  month  and  its  charge  to  renters  to  $1.25 
per  month.  The  petition  was  published  in  the  Union,  a  news- 
paper published  in  Sullivan,  Indiana. '  No  protest  has  been 
made,  or  received. 

The  Commission,  being  fully  advised,  is  of  the  opinion  that 
petitioner  should  be  authorized  to  increase  its  rates.  However, 
§  112  of  the  Public  Service  Commission  Act  provides  that  no 
public  utility  "shall  directly  or  indirectly  by  any  device  what- 
soever, charge,  demand,  collect  or  receive  from  any  person,  firm 
or  corporation  a  greater  or  less  compensation  for  any  service 
•  .  •  than  it  charges,  demands,  collects  or  receives  from  any 
other  person,  firm  or  corporation  for  a  like  and  contempora- 
neous service."  Under  this  section,  as  previously  held  by  the 
Commission  in  similar  cases,  it  is  unlawful  to  charge  different 
rates  to  stockholders  from  those  charged  to  other  subscribers. 

The  Commission  is  aware  that  the  differential  between  the 
two  rates  represents  return  on  investment,  which  the  stock- 
holders prefer  to  have  deducted  from  their  rates  for  service, 
r'ather  than  to  receive  it  in  dividends.  However,  if  the  rates  of 
petitioner  to  all  subscribers  be  advanced  to  $1.25,  not  an  un- 
reasonable rate,  the  increased  revenue  received  by  petitioner 
can  be  distributed  in  dividends  to  the  stockholders  or  reinvested 

P.UJLL920A. 


414  INDIANA  PUBLIC  SERVICE  COMMISSION. 

in  the  property,  as  they  may  desire.  In  any  case,  however,  the! 
Commission  cannot  approve  a  rate  which  on  its  face,  is  pro- 
hibited by  the  plain  terms  of  the  statute. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  petitioner  be,  and  it  is,  authorized  to  file  with  the 
Commission,  effective  as  of  October  1,  1919,  the  following 
schedule  of  rates: 

Per  month. 

For  all  subscribers  and  stockholders $  1.26 


INDIANA  PUBIilC  SERVICE  COMMISSION. 

BE  INDIANA  FUEL  &  LIGHT  COMPANY. 

[No.  4643.] 

Beturn  —  Basis  —  Fixed  charges. 

1.  The  Indiana  Commission  cannot  consider  the  fixed  charges  of  & 
utility  as  the  controlling  factor  in  determining  the  return  which  it  is 
entitled  to  earn. 

Beturn  —  Basis  —  Prudent  investment. 

2.  The  Indiana  Commission  is  inclined,  to  protect  the  investment 
honestly  and  prudently  invested  in  the  utility  property. 

Beturn  —  Beasonableness  —  Factors  —  Provision  for  interest  and 
dividends. 

3.  The  approval  of  securities  by  the  Indiana  Commission,  while  a 
factor  to  be  considered,  does  not  carry  with  it  an  obligation  under  the 
law  to  provide  interest  or  dividends  on  them.' 

Return  —  Reasonableness  —  Factors  —  Deficits. 

4.  A  utility  should  be  provided  a  return  to  care  for  deficits  suf- 
fered by  reason  of  the  failure  of  the  Commission  to  authorize  adequate 
rates,  but  not  for  deficits  representing  interest  or  dividends  paid  in 
excess  of  a  reasonable  return  upon  the  value  of  the  utility's  property. 

Depreciation  —  Maintenance  —  Distinction. 

5.  Any  amount  included  in  operating  expenses  which  was  ex* 
pended  for  renewals,  replacements,  or  other  depreciation  items,  must 
be  deducted  if  the  Commission  makes  a  reasonable  allowance  for  depre- 
ciation, 

Valuation  —  Discount  on  securities. 

6.  Discounts  on  securities  are  not  proper  charges  to  operation,  but 
merely  another  form  of  interest,  should  be  deducted  from  gross  income. 
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« 

Depreciation  —  Gas  —  Allowance, 

7.  The  Indiana  Commission  made  an  allowance  of  1}  per  cent  on 
the  approximate  value  of  the  depreciable  property  of  a  gas  company  for 
annual  depreciation. 


Security  issues  —  Amount  —  Fixed  charges  —  Comparison  with  value. 
Discussion  of  danger  to  utility  where  fixed  charges  approach  value 
of  property,  p.  417. 

[November  15,  1910.] 

Petition  for  authority  to  increase  gas  rates ;  new  rate  schedule 
authorized. 

Appearances:  A.  H.  Ryall,  for  petitioner;  W.  G.  Brouse, 
mayor,  for  city  of  Kendallville. 

By  tta  Commission:  On  June  26,  1919,  the  Indiana  Fuel 
&  Light  Company,  a  corporation  owning  and  operating  a  coal  gas 
plant  at  Auburn  Junction  and  supplying  gas  by  transmission 
mains  to  the  cities  of  Kendallville,  Auburn,  and  Garrett,  filed 
with  the  Commission  a  petition  for  authority  to  increase  rates. 

The  petition  recites  that  heretofore  the  Commission  authorized 
the  Company  to  put  into  effect  February  1,  1918,  the  following 
schedule  of  rates : 


Per  1,000  Cu.  Ft 

Gross. 

Net. 

For    first  10.000  cu.  ft.  of  eras  

$1.50 
1.35 
1.25 
1.15 
1.05 

$1.40 

1.25 

For    next  10,000  cu.  ft.  of  gas  

1.15 

1.05 

For    next  10.000  cu.  ft.  of  gas  

.95 

Petitioner  avers  that  said  rates  have  not  permitted  the  com- 
pany to  earn  a  fair  return;  that  petitioner  has  outstanding  . 
bonds  of  the  total  par  value  of  $500,000,  bearing  interest  at  6 
per  cent  per  annum,  $34,700  of  7  per  cent  preferred  stock, 
and  $150,000  of  common  stock;  that  no  dividend  has  ever  been 
paid  on  the  common  stock  of  the  company  excepting  one  dividend 
of  2  per  cent  paid  prior  to  the  year  1918;  that  since  said  order 
of  February,  1918,  the  cost  of  labor  has  constantly  increased; 
that  the  company  will  be  required  to  pay  a  large  increase  in 
taxes  j  that  the  present  schedule  of  rates  does  not  render  an 
adequate  return  upon  the  value  of  the  property  of  the  com- 
pany, or  permit  the  company  to  meet  its  fixed  charges  based 
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upon  its  capitalization  and  bonded  indebtedness;  and  that  a 
reasonable  return  on  the  value  of  the  property  of  the  company 
would  permit  it  to  meet  all  its  fixed  charges. 

In  its  brief,  petitioner  asks  that  the  following  rates  be  au- 
thorized: 


Per  1,000  Cu.  Ft 


First  10,000  cu.  ft $2.35               $2.25 

Next  10,000  cu.  ft 2.20                 2.10 

Next  10,000  cu.  ft 2.10                 2.00 

Next  10,000  cu.  ft    2.00                 1.90 

All  over  40,000  cu.  ft, 1.90 1.80 

After  due  notice,  a  hearing  was  held  -at  the  City  Hall  at 
Kendallville,  on  September  26,  1919. 

In  Cause  No.  3006,  Re  Indiana  Fuel  &  L.  Co.  P.U.R.1918B, 
762,  the  engineering  department  of  the  Commission  appraised 
the  property  of  petitioner.  Such  appraisal  was  used  in  that  case 
as  the  basis  for  the  Commission's  finding  of  the  value  of  the 
property.  An  audit  of  petitioner's  books  was  made  by  the  Com- 
mission's accounting  department. 

The  appraisal  of  the  Commission's  engineers  in  Cause  No. 
3,006  showed  that  the  reproduction  cost  of  the  property  was 
$400,583,  and  the  present  or  depreciated  value  $365,537.  The 
Commission  fixed  the  value  for  rate-making  purposes,  includ- 

■ 

ing  going  value  and  working  capital,  at  $385,000.  For  the  pur- 
poses of  that  case,  petitioner  accepted  the  appraisal  of  the  Com- 
missioner's engineers,  but  reserved  the  right  to  question  it  in 
any  future  proceedings. 

In  the  instant  case,  the  Commission's  engineers  revised  their 
previous  valuation  to  July  1,  1919,  including  additions  and  ex- 
tensions made  since  the  original  appraisal.  The  new  figures 
are:  cost  of  reproduction,  $427,840,  present  value,  $393,207. 
Petitioner  takes  no  express  exception  to  this  appraisal,  although 
it  insists  that  the  property  is  of  greater  value.  Petitioner  indi- 
cates its  willingness  to  accept  this  appraisal  as  a  basis  for  the 
determination  of  the  questions  presented  by  this  petition.  How- 
ever, petitioner  contends  for  adequate  allowances  for  going  value 
and  working  capital.    The  evidence  shows  that  allowances  should 
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be  made  of  $26,000  lot  going  value  and  $10,000  for  working 
capital,  which  sums  added  to  the  present  value,  as  found  by  the 
engineers,  indicate  a  property  value  of  $428,207. 

At  this  point,  it  is  well  to  consider  petitioner's  request  that  its 
valuation  be  fixed  at  a  figure  that  will  justify  rates  sufficient  to 
permit  it  to  pay  its  fixed  charges.  Petitioner  has  outstanding 
the  following  liabilities: 

<5  per  cent  bonds $497,000 

7  per  cent  preferred  stock 50,000 

Accounts  payable   .* 21,815 

.Notes  payable 87,000 

Total $755,815 

Common  stock 150,000 

Grand  total $905,815 

[1]  The  par  value  of  the  outstanding  bonds  alone  is  ap- 
proximately $70,000  in  excess  of  the  value  of  the  property  as 
above  found.  A  return  of  approximately  9.5  per  cent  on  such 
property  value  would  be  necessary  to  enable  petitioner  to  pay 
its  interest  charges  and  preferred  stock  dividends.  The  Commis- 
sion cannot  consider  the  fixed  charges  of  a  utility  as  the  con- 
trolling factor  in  determining  the  amount  which  it  is  entitled 
to  earn. 

Even  though  to  do  so  were  lawful,  and  the  Commission  were 
so  inclined,  the  situation  presented  by  this  case  would  appear 
to  be  difficult.  It  is  commonly  recognized  that  when  the  under- 
lying indebtedness  of  a  company  approaches  the  value  of  its 
property,  it  is  treading  on  dangerous  ground.  In  this  case, 
the  situation  is  still  worse,  for  the  underlying  indebtedness 
greatly  exceeds  the  value  of  the  property  as  appraised  by  the 
engineers,  and  the  interest  rate  on  the  bonds  is  six  per  cent. 
In  addition  to  the  interest  on  funded  debt,  large  interest  require- 
ments must  be  met  on  floating  debt. 

[2,  3]  Petitioner  contends  that  there  is  invested  in  the  prop- 
erty more  than  $500,000,  and  that  all  the  securities  outstanding 
have  heretofore  been  approved  by  the  Commission.  As  to  the 
matter  of  investment,  the  Commission  is  interested,  for  if  it 
were  clearly  shown  that  an  honest  and  prudent  investment  of 
$500,000  has  actually  been  made,  and  if  there  were  convincing 
evidence  as  to  other  considerations  pertinent  to  investment,  the 
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Commission  would  be  inclined  to  protect  the  investment  There 
is  no  full  or  analytical  evidence  as  to  the  amount  invested.  The 
evidence  does  disclose,  however,  that  a  considerable  portion  of 
the  property  against  which  bonds  and  other  securities  have  been 
issued,  has  been  abandoned  or  removed  without  a  proportionate 
reduction  in  securities  outstanding.  The  approval  of  securities 
by  the  Commission,  while  a  factor  to  be  considered,  does  not 
carry  with  it  an  obligation  under  the  law  to  provide  interest  or 
dividends  on  them. 

[4]  In  an  able  brief  submitted  by  counsel  for  petitioner,  it  is 
pointed  out  that  petitioner  made  every  effort  to  secure  adequate 
rates  in  the  previous  rate  case,  and  that  the  deficit  which  has 
accrued  by  reason  of  the  inadequacy  of  the  present  rates  is  due 
to  no  fault  of  the  company.  To  the  extent  that  such  deficit 
represents  the  difference  between  the  net  return  realized  and 
the  return  upon  the  value  of  its  property,  to  which  petitioner 
was  entitled,  there  is  merit  in  petitioner's  contention.  Under 
any  equitable  system  of  regulation  an  obligation  would  rest  upon 
a  Commission  to  provide  return  for  a  utility  for  deficits  suffered 
by  reason  of  the  failure  of  the  Commission  to  authorize  adequate 
rates.  To  the  extent,  however,  that  such  deficit  represents  in- 
terest or  dividends  in  excess  of  the  reasonable  return  upon  the 
value  of  the  property  to  which  petitioner  was  entitled,  there  is 
no  merit  in  the  contention. 

The  estimated  income  account  for  the  year  1919  based  on  the 
first  six  months'  operation,  as  shown  by  the  company's  books, 
is  as  follows : 

Gross  revenue  ( including  residuals)    $104,548 

Operating  expenses    00,585 

Gross  income $13,963 

In  this  statement  taxes  are  included  on  the  basis  of  taxes  paid 
in  1918,  and  no  depreciation  as  such  is  charged.  By  reason  of 
the  method  of  handling  depreciation  accounts,  the  above  income 
account  does  not  correctly  express  the  actual  results  of  oper- 
ation. In  1917,  petitioner  set  up  for  depreciation  the  sum  of 
$12,658.  No  charges  were  made  against  this  depreciation  re- 
serve in  the  year  1917  for  renewals  or  replacements  of  any  kind. 
In  1918,  petitioner  again  set  up  on  its  books  for  depreciation 
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the  sum  of  $12,638  and  for  the  entire  year  debited  against  such 
reserve  a  total  of  $469  for  renewals  and  repairs.  Nothing  what- 
ever was  set  up  for  depreciation  for  the  first  six  months  of  1919. 
There  is  now  a  balance  of  depreciation  reserve  of  $24,828  with 
a  total  debit  in  a  period  of  more  than  two  and  a  half  years  of 

only  $469. 

[5]  During  the  past  two  and  a  half  years,  the  company  has 
carried  on  considerable  work  of  renewals,   replacements,   and 
extraordinary  repairs.     It  is  admitted  that  the  expenditures 
made  for  such  work  have  been  charged  directly  to  the  mainte- 
nance account,  whereas,  if  proper  methods  of  accounting  had  been 
followed,  such  sums  would  have  been  charged  against  the  depre- 
ciation reserve.     Therefore,  if  the  Commission  now  makes  an 
adequate  rate  allowance  for  depreciation,  in  addition  to  the 
amount  to  be  allowed  for  other  maintenance  accounts,  there 
must  be  subtracted  from  the  maintenance  expenditures,  included 
in  the  above  statement  of  operating  expenses,  a  sum  which  will 
approximate  the  amounts  expended  for  renewals  and  replace- 
ments or  other  depreciation  items  which  have  been  incorrectly 
charged  to  the  maintenance  account     The  evidence  discloses 
that  approximately  $6,000  should  be  deducted  from  the  mainte- 
nance account  in  order  to  arrive  at  the  sum  which  reasonably 
should  be  allowed  for  maintenance. 

The  evidence  further  discloses  that  there  should  be  a  deduc- 
tion of  approximately  $500  annually  from  the  item  of  "promo- 
tion of  business"  under  the  head  of  "Commercial  expense"  in 
order  to  arrive  at  a  reasonable  sum  to  be  allowed  annually  for 
such  expense. 

[6]  Petitioner  insists  that  the  Commission  should  include  as 
operating  expenses  $150  annually  for  amortization  of  discount 
suffered  in  the  sale  of  preferred  stocks  and  $2,800  annually  for 
discount  suffered  in  the  sale  of  bonds.  This  Commission  has 
frequently  held  that  discounts  of  this  nature  a^e  merely  another 
form  of  interest,  and  are  not  proper  charges  to  operation  but 
should  be  deducted  from  gross  income. 

On  the  other  hand,  it  was  shown  that  due  to  a  new  assessment 
of  petitioner's  property  and  a  readjustment  of  tax  rates,  peti- 
tioner's taxes  would  be  increased  during  the  ensuing  year  by 
approximately  $3,30u. 
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There  are  other  increases  in  operating  expenses.  In  all  likeli- 
hood, petitioner  will  be  required  to  meet  increases  in  the  coat 
of  coal.  It  is  impossible  at  this  time  even  to  approximate  the 
.price  which  petitioner  will  be  required  to  pay  for  coal  during 
the  next  year,  and  the  Commission  will  not  attempt  in  this  order 
to  make  such  a  prediction.  If,  however,  the  price  of  coal  should 
increase  during  the  next  year  to  an  extent  which  will  material- 
ly increase  petitioner's  operating  expenses  and  reduce  its  net 
revenues,  the  Commission  will  entertain  a  petition  to  increase 
the  rates  herein  fixed  to  provide  for  such  increases  in  the  cost 
of  coal. 

The  following  unit  costs  are  noted  in  the  audit: 

Jan. 1  to 
June  30, 1919. 
Cu.  ft.  gas  sold 26,778,300 

Operating  Revenues. 

Commercial  gas  sales , . . . .     $1.3945 

Leas  discounts   \ 0306 

Net  sales 1.3639 

Sale  of  residuals 5650 

Total  operating  revenues 1.9289 

Operating  Expenses. 

Production   1.1920 

Distribution   * 0702 

Commercial    0736 

General   3004 

Undistributed    0092 

Total  of  above  items 1.6454 

Taxes    0336 

Depreciation .... 

Total  operating  expenses 1.6790 

Net  operating  revenue .2499 

Nonoperating  revenue   '. 0232 

Gross  income .2731 

Eliminating  depreciation  * .... 

Revised  gross  income $.2731 

l  Depreciation  eliminated  from  the  years  1917  and  1918  in  order  to  com- 
pare with  1919  in  which  no  depreciation  has  been  charged  on  the  company's 
books. 

A  comparative  study  of  other  plants  of  substantially  the  same 
size  and  operating  conditions  discloses  that  petitioner's  operating 
expenses  per  1,000  cu.  ft.  of  gas  are  considerably  higher  than 
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any  of  the  plants  studied,  and  on  the  following  principal  two 
items  exceed  the  average  as  follows: 

Per  1,000  Cu.  Ft. 

Production  expense  $ .  14 

General  expense .14 

Total  excess  $.28 

Doubtless  under  petitioner's  methods  of  management  and 
operation,  larger  unit  costs  than  the  average  may  be  justified  in 
these  two  items,  but  it  is  difficult  for  the  Commission  to  justify 
an  excess  unit  cost  of  28  cents  per  1,000  cu.  ft.  The  Commis- 
sion is  of  the  opinion,  and  so  finds,  that  under  efficient  and 
economic  operation,  this  excess  unit  cost  of  "Production  expense*' 
and  "General  expense"  should  be  reduced  to  not  more  than  18 
cents  per  1,000  cu.  ft  thus  resulting  in  an  economy  of  $5,000 
per  annum. 

[7]  An  allowance  of  l£  per  cent  on  $385,000,  the  approxi- 
mate value  of  the  depreciable  property,  should  be  made  annual- 
ly for  depreciation. 

Considering  the  deductions  above  mentioned,  reasonable 
economies  in  operation,  and  increases  in  operating  expenses 
which  must  be  met,  petitioner's  income  account  for  the  ensuing 
year,  as  nearly  as  can  be  estimated  from  the  evidence,  should  be 
as  follows: 

Gross  revenues $104,548 

Total  operating  expenses  including  taxes $82,385 

Depreciation    6,775 

Total  operating  expenses  including  depreciation  88*160 

Net  from  operation • $16,388 

A  7  per  cent  return  on  a  value  of  $428,207  requires  a  gross 
income  of  $29,974.  The  prospective  net  revenues  under  the 
present  rates  being  $16,388,  it  would  appear  that  additional 
revenue  of  $13,386  is  needed  in  order  to  permit  petitioner  to 
earn  a  seven  per  cent  return.  Hates  must  be  provided  which 
will  produce  gross  revenues  of  approximately  $118,134.  On  the 
basis  of  gas  sold  during  the  first  six  months  of  1919,  the  Com- 
mission is  of  the  opinion  that  the  necessary  gross  revenues  will 
be  realized  from  the  rates  authorized  below. 

The  Commission  being  well  advised  in  the  premises,  finds  that 
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the  present  rates  of  the  Indiana  Fuel  &  Light  Company  are  un- 
reasonable, in  adequate,  and  insufficient  and  should  be  increased, 
but  that  the  rates  asked  by  petitioner  are  excessive  and  unreason- 
able. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

EE  LAFAYETTE  TELEPHONE  COMPANY. 

[No.  4305.] 

Constitutional  la%f>  —  Impairment  of  contract  —  Surrender  of  fran- 
chise —  Indeterminate  permit, 

1.  The  Indiana  Commission  has  power  to  regulate  the  rates  of  a 
utility  which  has  surrendered  its  franchise  fixing  rates  for  an  inde- 
terminate permit. 

Valuation  —  Overheads  —  Engineering  and  superintendence  —  Evi- 
dence. 

2.  No  allowance  will  be  made  for  engineering,  superintendence,  in- 
terest, and  taxes  during  construction,  and  fire  and.  liability  insurance, 
where  for  the  last  sixteen  years  any  expenses  of  this  character  have 
been  charged  to  operation,  and  there  is  no  evidence  as  to  any  such  ex- 
pense prior  to  that  time. 

Valuation  —  Overheads  —  Contingencies  and  omissions. 

3.  It  is  proper  to  make  an  allowance  for  contingencies  and  omis- 
sions from  inventory  in  the  appraisal  of  public  utility  property,  al- 
though there  is  no  evidence  in  respect  thereto,  since  it  is  commonly 
recognized  that  contingencies  are  bound  to  occur  in  the  construction 
of  a  property,  and  omissions  will  be  made  even  after  the  most  careful 
inspection  and  investigation. 

Valuation  —  Going  value  —  Efficiency  not  basis  of  allowance  for. 

4.  Successful  management  and  economical  and  efficient  operation 
should  be  encouraged  and  rewarded  directly  by  increasing  the  rate  of 
return  and  not  by  indirection  through  the  creation  of  a  mythical  value. 

Valuation  —  Going  value  —  Indiana  rule. 

5.  The  Indiana  Commission  believes  that  the  logical  and  equitable 
basis  for  an  allowance  for  going  value  is  the  unrequited  losses  and  the 
cost  of  establishing  the  business. 

Valuation  —  Going  value  —  Effect  of  lack  of  evidence. 

6.  No  substantial  allowance  for  going  value  is  justified,  where 
there  is  no  showing  of  early  or  unrequited  losses,  or  of  any  capital 
expenditures  for  establishing  and  attaching  the  business  other  than 
those  which  have  been  paid  as  operating  expenses  without  loss  or  im- 
pairment of  dividends  to  stockholders. 

Valuation  —  Working  capital  —  Effect  of  payment  in  advance. 

7.  No  additional  allowance  should  be  made  for  working  capital  for 
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a  telephone  company  where  the  evidence  discloses  that  through  quar- 
terly and  monthly  advance  payments  by  patrons,  sufficient  funds  are  in 
the  company's  hands  for  such  purpose. 

Depreciation  ~  Telephone*. 

8.  The  Indiana  Commission  made  an  allowance  of  6  per  cent  on 
the  value  of  a  telephone  company's  depreciable  property  for  the  annual 
depreciation  thereof. 

Return  —  Operating  expenses  —  Federal  income  tax* 

9.  Federal  income  taxes  are  not  proper  charges  to  operation. 
Return  —  Operating  expenses  —  State  and  county  taxes. 

10.  State  and  county  taxes  are  proper  charges  to  operation. 


Valuation  —  Going  value  —  Theory. 

Discussion  of  various  theories  upon  which  allowance  for  going 
value  is  based,  p.  428. 

Valuation  —  Going  value  —  Similarity  to  good  will. 

Statement  that  going  value  based  on  the  theory  that  a  utility  has 
a  value  in  excess  of  the  value  of  the  physical  property,  is  closely  akin 
to  the  element  of  good  will  and  is  not  to  be  considered  in  a  rate  case, 
p.  429. 

*    [December  5,  1919.] 

Petition  for  authority  to  increase  telephone  rates;  new  rate 
schedule  authorized. 

Appearance*  r  F.  0.  Cuppy,  Secretary-Manager,  for  petition- 
er; William  H.  Hagenah,  for  city  of  Lafayette. 

By  the  Commission:  On  December.  17,  1918,  the  Lafayette 
Telephone  Company  filed  with  the  Commission  a  petition  for 
authority  to  increase  rates. 

The  existing  exchange  rates  are  as  follows:  (The  existing 
and  proposed  schedules  are  omitted.) 

The  petition  recites  that  on  August  1,  1919,  the  Lafayette 
Telephone  Company  purchased  the  local  exchange  and  system 
of  the  Central  Union  Telephone  Company  in  the  city  of  La- 
fayette, thereby  providing  a  consolidated  and  unified  service  in 
the  territory  served ;  that  the  jpresent  rates  do  not  produce  suf- 
ficient revenues  to  meet  present  abnormal  operating  expenses 
and  provide  «for  taxes,  depreciation  and  a  fair  return  upon  in- 
vestment;  and  that  an  emergency  exists  which  requires  that 
rates  be  increased. 

The  city  of  Lafayette  filed  an  answer  to  the  petition  alleging 
that  petitioner,  as  assignee  and  successor  in  interest  of  the  La- 
fayette-Harrison  Telephone   Company,   is  operating  under   a 
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franchise  granted  to  and  accepted  by  the  said  original  company 
in  1894;  and  that  petitioner  is  now  seeking  to  charge  and  col- 
lect rates  in  excess  of  the  maximum  rates  provided  in  said  fran- 
chise. The  city  asked  that  this  proceeding  be  abated.  Peti- 
tioner replied  to  the  city's  answer,  averring  that  on  June  25y 
1917,  the  Lafayette  Telephone  Company  surrendered  its  fran- 
chise, and  accepted  in  lieu  thereof  an  indeterminate  permit  in 
accordance  with  the  Public  Service  Commission  Act,  and  that 
thereby  the  franchise  above  referred  to  was  terminated. 

After  due  notice,  a  hearing  on  the  petition  was  held  at  the 
Court  House  in  the  city  of  Lafayette  September  24,  1919. 

[1]  It  was  disclosed  at  the  hearing  that  said  franchise  had 
been  surrendered  by  petitioner.  The  Commission  holds,  there- 
fore, that  the  city's  plea  for  the  abatement  of  this  proceeding 
should  be,  and  it  is,  hereby  denied. 

The  evidence  disclosed  that  the  Lafayette  Telephone  Com- 
pany is  well  managed  and  efficiently  operated;  that  it  has  had 
a  prosperous  history;  that  a  considerable  portion  of  its  prop- 
erty has  been  built  out  of  earnings  in  the  past;  that  it  has  out- 
standing $400,000  of  common  stock  and  $150,000  of  5  per  cent 
bonds;  that  $150,000  of  preferred  stock  was  issued  from  1906 
to  1909,  and  retired  from  1908  to  1914;  that  liberal  dividends,, 
and  in  one  instance  abnormally  high  dividends,  have  been  paid. 

Value  of  Property. 

Appraisals  of  petitioner's  property  were  submitted,  based  on 
a  1916  inventory  by  J.  K.  Stone  for  petitioner,  and  by  a  mem- 
ber of  the  firm  of  Hagenah  and  Erickson  for  the  city.  Adjust- 
ments and  additions  were  made  in  the  case  of  each  appraisal 
including  allowances  for  additions  and  extensions  made  since 
1916.  The  present  or  depreciated  values  of  the  physical  prop- 
erty, not  including  any  allowances  for  overhead  charges  during 
construction,  as  shown  by  the  two  engineers  are,  in  round  fig* 
ures,  as  follows:* 

Stone  Hagenah 

$539,000  $509,000 

In  his  original  testimony,  Stone  fixed  the  present  value  of 
the  property  at  $713,000,  but  upon  cross-examination  it  was 
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disclosed  that  he  had  included  several  items  which  properly 
could  not  be  considered  as  part  of  the  value  of  the  physical 
property,  and  the  figure  of  $539,000  above  given  represents 
the  present  value  adduced  from  Stone's  testimony. 

In  explaining  the  methods  used  in  making  his  appraisal, 
Hagenah  testified  as  follows: 

".  .  .  to  the  inventory  as  submitted  and  accepted  by  us, 
we  have  applied  unit  costs  based  on  the  level  of  labor  and  com- 
modity prices  indicated  for  the  early  part  of  1919,  by  the  trend 
of  prices  as  shown  in  the  continuation  from  1914  to  1919  of 
the  normal  price  movement  which  was  established  during  the 
period  from  1896  to  the  beginning  of  the  European  war.  Such 
level  of  prices  is  less  than  the  average  of  labor  and  material 
prices  for  the  five-year  period  preceding  July  1,  1919,  and  is 
not  influenced  in  any  way  by  the  extreme  prices  of  basic  com- 
modities occasioned  by  war  conditions.  By  referring  to  the 
trend  or  movement  of  commodity  prices  in  the  United  States 
over  the  period  from  1896  to  date,  it  will  appear  that  from 
1896  to  1914  the  cost  curve  was  a  slightly  wavy  line  with  a 
gradual  ascending  tendency,  reaching  its  highest  point  before 
the  war,  about  the  spring  of  1914.  In  the  summer  and  early 
fall  of  1914  there  was  a  period  of  hesitancy  in  the  price  move- 
ment, followed  by  violent  increases.  In  order  that  we  wouldn't 
use  war  time  prices  in  making  this  appraisal  for  rate-making 
purposes,  and  at  the  same  time  that  the  owners  of  the  property 
might  have  the  benefit  of  the  gradual  enhancement  in  value  re- 
sulting from  the  warlike  tendency  throughout  the  world,  and 
which  have  applied  to  all  other  classes  of  property,  we  appraised 
the  property  of  the  telephone  company  on  the  basis  of  the  level 
of  prices  indicated  by  the  line  from  1896  to  1914  and  from 
1914  to  1919. 

Q.  You  followed  the  curve  from  1896  to  the  present? 

A.  The  curve  as  drawn  from  1896  to  1919,  and  it  shows  the 
increase  from  war  prices,  continuous.  The  same  general  trend 
xmd  direction  was  manifested  over  the  period  of  1896  to  1919; 
this  gave  a  price  lower  than  the  present  level  at  present  and  is 
practically  the  same  as  the  prices  in  the  open  market  during  the 
years  1915  and  part  of  1916  before  the  first  outburst  and  vio- 
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lent  increase  in  prices  growing  out  of  our  own  entry  into  the 
war." 

The  Commission's  engineers  used  a  ten-year  average  of  unit 
prices.  Stone  took  the  prices  used  by  him  in  1916  and  added 
ten  per  cent  to  allow  for  subsequent  increases  in  prices. 

In  an  analysis  of  the  respective  appraisals  contained  in  the 
City's  brief,  the  "net  present  values"  not  including  construc- 
tion overheads  shown,  are  correctly  given  as  far  as  Stone  and 
Hagenah  are  concerned,  but  do  not  correctly  express  the  esti- 
mate made  by  the  Commission's  staff.  The  staff  tentatively 
estimated  the  present  value  of  the  property  as  of  August  1,  1910 
at  $484,199,  including  overhead  construction  items  amounting 
to  $50,890.  This  figure  is  the  staff's  estimate  of  all  the  prop- 
erty of  the  company  on  August  1,  1919,  and  therefore  included 
additions  and  extensions  made  from  1916  to  1919.  However, 
in  its  analysis,  the  city  first  deducts  from  the  staff's  estimate 
$50,890  for  "intangibles,"  and  then  adds  $109,721  for  addi- 
tions and  extensions  made  since  1916  (which  were  already  in- 
cluded) and  arrives  at  the  staff's  estimated  present  value  of 
£534,801.  The  engineer  of  the  Commission  who  made  the  esti- 
mate, testified  that  the  estimated  value  was  conservative  and 
that  from  ten  to  fifteen  per  cent  could  be  added  to  the  estimate 
and  the  result  might  fairly  represent  the  present  value  of  the 
property. 

From  all  the  evidence  the  Commission  finds  the  physical 
property,  not  including  overhead  construction  items^  is  of  the 
fair  value  of  $525,000. 

Overhead  Items  of  Value. 

'In  making  an  allowance  for  items  of  engineering,  superin- 
tendence, interest^  and  taxes  during  construction,  fire  and  lia- 
bility insurance,  a  d  overhead  charges  during  construction,  in 
general,  this  case  presents  unusual  circumstances.  The  trans- 
cript of  the  evidence  discloses  the  following  testimony  of  Mr. 
Cuppy : 

Q.  You  have  been  superintendent  and  manager  of  this  plant 
since  1903,  substantially,  haven't  you  ? 

A.  I've  been  connected  with  the  company;  not  as  manager. 

Q.  When-  did  you  become  manager  ! 
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A.  I  think  about  1907,  approximately. 

Q.  Who  kept  the  books  after  you  went  there? 

A.  I  kept  the  major  part  of  it. 

Q.  Have  there  ever  been  any  expenses  for  engineering  and 
what  we've  been  speaking  of  here  as  overhead  charges,  charged 
to  capital  account,  since  you  have  been  connected  with  the  com- 
pany ? 

A.  No,  sir.  • 

Q.  Who  has  been  ydur  engineer  during  that  time? 

A.  In  later  years,  since  I've  been  manager,  I've  acted  as  en- 
gineer, with  the  assistance  of  other  employees. 

Q.  And  your  salary  has  been  carried  to  expense  of  operation  ? 

A.  It  has. 

Q.  All  of  the  expenditures  of  this  company  since  1903  to 
date,  since  you  have  been  familiar  with  it,  in  sixteen  years, 
expense  of  getting  in  the  business,  expense  of  operation,  and  the 
business  of  the  plant,  have  been  carried  in  the  commercial  ex- 
penses and  charged  to  operation? 

A.  It' has. 

Q.  None  of  the  things  spoken  of  here  as  overhead  charges  in 
this  hearing  have  ever  been  charged  to  capital  account? 

A.  No,  sir. 

[2,  3]  Considering  this  evidence,  the  Commission  can  find 
no  warrant  for  the  allowance  of  $50,890  or  any  such  substan- 
tial sum  for  engineering,  superintendence,  interest,  and  taxes 
during  construction,  and  fire  and  liability  insurance.  Allow- 
ances for  contingencies  and  omissions  from  inventory,  however, 
are  justified.  There  are  essential  differences  between  these 
items  and  items  of  engineering,  superintendence,  interest,  and 
taxes  during  construction.  It  is  commonly  recognized  that  in 
the  construction  of  a  property,  contingencies  are  bound  to  oc- 
cur, and  that  even  with  the  most  careful  inspection  and  investi- 
gation, property  will  be  omitted  from  the  inventory  upon  which 
an  appraisal  is  based.  In  arriving  at  a  value,  due  allowance 
will  be  made  for  these  two  items.  It  is  probable  that  in  the 
original  construction  of  the  property  and  prior  to  1903,  capital 
expenditures  were  made  for  engineering,  superintendence,  in- 
terest,  taxes,  and  fire  insurance  during  construction.  On  this 
point  there  is  no  evidence.    In  view  of  the  then  size  of  the  prop- 
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erty,  it  reasonably  may  be  assumed  that  any  sums  so  expended 
were  not  substantial. 

Going  Value. 

During  recent  years,  commissions,  courts,  and  valuation  ex- 
perts, have  sought  to  define  going  value  and  to  enumerate  its 
constituents.  Many  of  them,  perhaps  the  larger  number,  have 
held  that  unrequited  early  lossee  constitute  the  controlling  ele- 
ment. Others  have  held  that  the  cost  of  attaching  or  establish- 
ing the  business  is  the  better  guide.  More  recently  still,  others 
seem  to  have  abandoned  the  theory  of  unrequited  early  losses, 
and  cost  of  establishing  business,  and  to  have  departed  entirely 
from  the  theory  of  allowing  a  going  value  to  compensate  for 
out-of-pocket  money  prudently  spent  during  the  period  of  con- 
struction and  development,  for  invisible  assets  or  for  reasonable 
losses  suffered  before  the  business  became  remunerative.  These 
later  authorities  hold  that,  regardless  of  historical  considera- 
tions, every  utility  which  is  successfully  managed,  has  modern 
facilities,  and  is  operated  with  efficiency  and  economy,  has  a 
going  value  in  excess  of  the  value  of  the  physical  property,  re- 
gardless of  the  method  of  determining  physical  value,  whether 
it  be  based  on  cost  of  reproduction  new  at  present  prices  or  on 
investment.  Mr.  Hagenah,  the  city's  expert,  whose  judgment 
is  entitled  to  consideration,  typifies  the  exponents  of  the  latter 
theory.    He  testified  as  follows: 

"I  think,  Mr.  Commissioner,  that  every  public  utility  that's 
well  managed,  that  has  a  modern  plant,  keeping  up  with  service 
demands,  has  a  going  value,  irrespective  of  how  much  profit,  or 
how  much  loss  it  may  have.  The  very  fact  it  has  built  up  a 
good  business  creates  an  element  of  going  value  to  which  I  think 
some  consideration  should  be  given,  even  though  the  business 
has  been  very  profitable." 

While  not  unmindful  of  the  fact  that  many  courts  have  ac- 
cepted this  theory,  the  Commission  views  it  as  a  complete  de- 
parture from  the  established  principle  of  measuring  and  com- 
pensating the  utility  for  necessary  investments  which  later  are 
not  reflected  in  appraisable  property;  that  the  adoption  of  this 
theory  throws  the  finding  of  value  into  a  field  of  speculation, 
unrestricted  by  definite  limitations,  and  limited  only  by  whim 
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or  fancy.  The  proponents  of  this  theory  have  yet  to  formulate 
the  specific  considerations  by  which  they  would  arrive  at  the 
amount  of  going  value  to  be  allowed  Of  course,  it  may  be  re- 
plied that  the  whole  question  is  a  matter  of  judgment  Yet, 
after  all,  if  judgment  is  to  be  anything  more  than  speculation, 
it  must  rest  upon  measurably  definite  and  weighted  considera- 
tions. 

Doubtless  there  may  exist  a  going  value  of  this  character  for  x 
purposes  of  sale,  but  to  base  going  value  on  such  an  elusive 
theory  in  a  valuation  for  rate-making  purposes,  xis  but  to  dis- 
guise "commercial  going  value,"  which  is  closely  akin  to  the 
universally  disallowed  element  of  good  will. 

[4]  Successful  management,  modern  facilities,  and  economi- 
cal and  efficient  operation  should  not  be  penalized,  they  should 
be  encouraged  apd  rewarded.  But  they  should  be  encouraged 
and  rewarded  directly  by  increasing  the  rate  of  return  rather 
than  by  indirection  through  the  illogical  creation  of  a  mythical 
value. 

If  the  standing  of  a  utility,  the  success  of  its  business,  the 
standards  of  its  management,  or  the  efficiency  and  economy  of 
its  operation  are  to  be  determining  elements  in  measuring  go- 
ing value,  then  going  value  becomes  a  variable  quantity.  This 
year's  successful  and  well-managed  utility  which  is  efficiently 
and  economically  operated,  may,  within  a  short  time,  dete- 
riorate into  a  utility  that  is  ill  managed  and  inefficiently  oper- 
ated, thereby  losing  its  going  value  as  measured  by  such  stand- 
ards. In  the  case  of  the  utility  of  large  property  values,  where 
going  value  thus  measured  has  been  capitalized,  this  loss  would 
necessitate  a  substantial  reduction  in  its  asset  account,  thereby 
impairing  its  financial  standing  and  reducing  the  value  of  its 
securities. 

[5]  From  the  standpoint  of  both  the  utility  and  the  public, 
the  Commission  believes  that  the  logical  and  equitable  basis  for 
going  value  is  to  be  found  in  the  principle  of  allowing  for  capi- 
tal expenditures  which  are  not  represented  in  the  physical  prop- 
erty, prudently  made,  and  of  relying  on  unrequited  losses  and 
the  cost  of  establishing  the  business,  as  the  most  reliable  meas- 
ure of  such  expenditures.  The  Commission  will  abide  by  the 
principles  laid  down  by  the  courts,  but  in  so  doing  is  constrained 
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to  this  expression  of  doubt  as  to  the  wisdom  and  equity  of  this 
recent  conception  of  going  value,  which  holds  that  every  utility 
has  a  going  value  in  excess  of  the  value  of  its  physical  property. 
[6]  In  the  instant  case,  there  is  no  showing  of  early  or  un- 
requited losses,  or  of  any  capital  expenditures  for  establishing 
and  attaching  the  business.  In  fact,  the  evidence  discloses  that 
any  sums  spent  since  1903  for  such  purposes  have  been  paid  as 
operating  expenses  without  loss  or  impairment  of  dividends  to 
stockholders.  While  there  is  no  showing  as  to  the  history  of  the 
company  prior  to  1903,  it  may  reasonably  be  assumed  that  in 
the  original  construction  of  the  property  and  prior  to  the  estab- 
lishment of  its  business,  there  were  expenditures  of  this  nature. 
It  is  difficult,  however,  to  conceive  of  substantial  sums  so  ex- 
pended. Consequently,  no  substantial  .allowance  for  going  value 
is  justified. 

Working  Capital. 

[7]  The  evidence  discloses  that  through  quarterly  and 
monthly  advance  payments  by  patrons,  sufficient  funds  are  in 
the  company's  hands  to  provide  amply  for  working  capital,  and 
no  additional  allowance  should  be  made. 

Finding  of  Value, 

The  evidence  shows  that  a  substantial  portion  of  the  physical 
property  appraised  by  the  engineers  was  paid  for  out  of  the 
fund  set  up  for  depreciation  reserve.  This  fact  is  considered 
in  determining  the  value  of  the  property.  Considering  all  the 
evidence  and  the  various  elements  entering  into  the  determina- 
tion of  the  fair  value  of  the  property,  the  Commission  is  of  the 
opinion  that  there  should  be  added  to  $525,000,  the  value  of  the 
physical  property  above  found,  $25,000  for  contingencies,  omis- 
sions, engineering,  superintendence,  interest,  taxes,  and  insur- 
ance during  construction,  and  going  value,  and  that  the  reason- 
able value  of  petitioner's  property  for  rate-making  purposes  is 
$550,000. 

Depreciation. 

The  record  discloses  the  following  credits  and  debits  to  de- 
preciation reserve  since  1913: 
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Analysis  of  Depreciation  Reserve  1914  to  1918,  Inclusive. 

n*w— a-^ «o^ «nw*a^.a.M*aMBM^— »>MaviB^mBanM~BM« 

Credit.  Debit. 


1914    , 

1915    , 

19161 

1917    

1918    

1919 — six  months 


$24,500,  $2,930.20 

24,500  2,573.65 

23.636  4,965.53 

22,272  5.021.30 

23,742  5,795.21 

12,116  2,493.64 


$130,766      $23,779.59 


1  Not  including  a  credit  of  $76,520.10  set  up  out  of  surplus  in  1916. 

It  will  be  observed  that  for  a  period  of  Ave  and  one-half  years, 
the  company  has  set  up  for  depreciation  reserve  a  total  of  $130,- 
766  (not  including  a  credit  of  $76,520.10  set  up  out  of  surplus 
in  1916),  and  during  such  period  has  debited  against  such  re- 
serve, a  total  of  $23,779,  leaving  a  balance  of  depreciation  re- 
serve, not  including  such  surplus  credit,  of  approximately  $107,- 
000. 

* 

Although  the  amounts  set  up  for  depreciation  reserve  have 
actually  been  earned  without  loss  or  impairment  of  dividends, 
the  present  balance  in  the  depreciation  reserve  is  a  book  figure 
not  representing,  cash  or  its  equivalent.  The  larger  portion  of 
such  reserve  has  been  invested  in  plant  for  additions  and  exten- 
sions and  is  included  in  the  appraisals  of  the  engineers. 

It  is  apparent,  and  it  is  admitted  by  the  petitioner,  that  de- 
preciation reserve  has  not  been  debited  with  many  expenditures 
for  renewals,  replacements,  and  other  proper  depreciation 
charges,  but  that  such  expenditures  have  been  charged  directly 
to  other  maintenance  accounts.  In  this  case,  the  Commission 
will  provide  an  adequate  allowance  for  depreciation,  and,  there- 
fore, in  determining  prospective  operating  expenses,  a  deduction 
for  renewals  and  replacements  and  other  depreciation  expendi- 
tures erroneously  included  therein,  must  be  made  from  the 
maintenance  expenses  as  shown  by  the  books.  The  Commission 
is  of  the  opinion  that  considering  the  age,  growth,  maintenance 
and  conditions  generally  affecting  this  property,  an  average  of 
50  to  75  per  cent  of  the  amount  set  up  annually  for  deprecia- 
tion, would  ordinarily  under  proper  accounting  be  consumed  by 
current  debits  to  depreciation  reserve.  On  this  basis,  approxi- 
mately $8,000  should  be  subtracted  from  the  annual  mainte- 
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testified  that  from  his  study  of  the  case  he  was  convinced  that 
the  company  was  entitled  to  an  increase  of  rates  but  not  to  tkg 
extent  prayed  for.  The  rates  found  to  be  reasonable  provide 
increases  over  present  rates,  but  in  some  instances  are  less  then 
the  rates  asked  by  petitioner. 
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DEPARTMENT. 

PUBLIC  SEBVICB  COMMISSION,  FIBST  DISTBIOT, 

v. 

BBOOKLtN  BOBOUGH  GAS  COMPANY. 

[178  N.  Y.  Supp.  93.] 

Judgment  —  Res  judicata. 

1.  A  previous  judgment  that  a  rate  statute  is  unenforceable  against 
a  public  senvice  company,  rendered  in  one  branch  of  the  New  York 
supreme  court,  is  binding  between  the  same  parties  in  an  action  involv- 
ing the  same  issues  in  another  branch  of  the  same  court,  upon  being 
put  in  evidence  at  the  trial  term  thereof;  and  it  is  immaterial  that 
the  judgment  is  entered  after  a  stay  is  ordered  in  the  second  action, 
especially  where  the  stay  does  not  in  terms  forbid  such  entry. 

Bates  —  Commission  order  fixing  —  Subsequent  unconstitutional  rate 
statute  —  Effect  —  Res  judicata. 

2.  A  rate  fixed  by  a  Commission  will  not  be  permitted  to  stand 
until  such  time  as  the  Commission  consent!*  to  its  change,  where  it 
appears  that  after  a  subsequent  statute  fixing  lower  rates  has  been 
declared  unconstitutional,  the  court  has  expressly  adjudged  that  the 
Commission,  notwithstanding  the  invalidity  of  the  rate  statute,  has  no 
power  to  enforce  its  rate  order;  and,  under  such  circumstances,  it  can- 
not be  said  that  the  question  of  the  Commission's  power  is  not  res 
judicata. 

Rates  —  Gas  —  Filing  of  schedules  —  Status. 

3.  An  existing  rate  fixed  by  a  New  York  Commission  cannot,  upon 
an  adjudication  that  such  rate  is  invalid,  be  changed  except  upon  30 
days'  notice  to  the  Commission  as  required  by  subdivision  12,  of  §  66, 
of  the  Public  Service  Commissions  Law. 

Botes  —  Notice  of  change  —  Compliance. 

4.  A  Commission  order  fixing  rates,  and  the  company's  written 
acceptance  thereof,  are  in  effect  a  compliance  with  §  66  of  the  New 
York  Public  Service  Commissions  Law  requiring  the  filing  of  notice 
of  changes  in  rates. 

Appeal  and  review  —  Evidence  —  Judicial  notice  of  subsequent  facts. 

5.  The  appellate  court  will  not  take  notioe  of  stipulations  and 
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acts  of  the  parties  pursuant  thereto,  all  of  which  have  taken  place 
subsequent  to  the  judgment  appealed  from. 

[October  3,  1919.] 

Appeal  from  Special  Term,  Kings  county,  from  a  judgment 
for  plaintiff  (P.U.R.1918F,  428,  104  Misc,  315,  171  N.  Y. 
Supp.  937),  in  a  summary  proceeding  by  the  Public  Service 
Commission  for  the  First  District  against  the  Brooklyn  Bor- 
ough Gas  Company;  modified  and  affirmed.  See  also  P.U.K. 
1919D,  226. 

Appearances:  Edward  M.  Bassett,  of  New  York  City  (Wil- 
son W.  Thompson,  of  New  York  City,  on  the  brief),  for  appel- 
lant; Godfrey  Goldmark,  of  New  York  City,  for  respondent; 
Judson  Hyatt,  of  New  York  City  (William  P.  Burr,  Corp. 
Counsel,  of  New  York  City,  and  John  P.  O'Brien,  of  New  York 
City,  on  the  brief),  for  city  of  New  York,  as  amicus  curiae. 

Mills,  J. :  This  is  an  appeal  by  the  defendant  from  a  judg- 
ment entered  in  Kings  county  upon  a  determination  of  the 
Kings  Special  Term,  in  a  summary  proceeding  taken  by  plain- 
tiff  by  petition  under  §  74  of  the  Public  Service  Commissions 
Law  (Consol.  Laws,  c.  48),  which  judgment  enjoined  defend- 
ant from  charging  or  collecting  from  private  consumers  of  gas 
more  than  at  the  rate  of  95  cents  per  1,000  cubic  feet,  with 
leave  to  defendant  to  apply  at  the  foot  of  the  judgment  for  re- 
lief from  the  injunction  "on  making  it  appear  that  a  charge  in 
excess  of  95  cents  per  1,000  cubic  feet  has,  in  any  manner  pre- 
.  scribed  by  law,  become  a  lawful  and  reasonable  maximum 
charge." 

This  proceeding  was  begun  by  petition  dated  August  5,  1918, 
upon  which  upon  that  date  an  order  was  made  at  the  Kings 
Special  Term,  the  same  justice  presiding,  directing  defendant 
to  appear  and  make  answer  at  said  term  on  August  7,  1918. 
The  defendant  duly  filed  its  written  answer  on  August  13th,  and 
the  court  proceeded  at  once  to  take  the  evidence  of  the  parties, 
and  upon  the  next  day  signed  the  judgment,  without  making 
any  formal  written  decision  or  intermediate  order.  But  the 
justice  presiding  filed  an  opinion  which  gives  at  considerable 
length  his  views  and  the  reasons  for  his  conclusions.  As  di- 
rected by  the  said  preliminary  order  of  August  5th,  notice  of 
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the  proceeding  was  given  also  to  the  corporation  counsel  of  New 
York  City,  the  Attorney  General  of  the  state,  and  the  district 
attorney  of  Kings  county.  Each  of  those  officials  appeared 
before  the  court  upon  the  hearing,  and  as  well  an  attorney  for 
consumers  so  appeared  But  upon  the  argument  here  only  th* 
corporation  counsel,  of  those  officials,  has  submitted  a  brief. 
The  said  preliminary  order  also  contained  a  stay  of  the  appel- 
lant from  charging  or  collecting  at  a  higher  rate  than  95  cents 
during  the  pendency  of  the  proceeding.  Upon  appearance  of 
the  parties  before  the  court  upon  the  original  return  day,  Au- 
gust 7th,  defendant  made  a  motion  to  vacate  that  stay,  and  af ter 
quite  full  argument  the  presiding  justice  in  effect,  although  in- 
formally, denied  that  motion,  but  it  does  not  appear  that  any 
order  to  that  effect  was  entered. 

The  material  facts  are  undisputed,  and  are  the  following: 
Defendant  supplies  gas  to  private  consumers  in  the  Thirty- 
First  ward  of  the  borough  of  Brooklyn,  which  was  formerly 
the  town  of  Gravesend,  and  includes  Coney  Island,  and  also  to 
such  consumers  in  a  part -of  the  Thirty-Second  ward.  This 
proceeding,  however,  relates  only  to  the  Thirty-First  ward. 
Chapter  125  of  the  Laws  of  1906  established  a  maximum  rate 
for  the  Thirty-First  ward  of  $1  per  1,000  after  the  year  1910. 
Defendant  complied  with  that  requirement  and  charged  at  that 
rate  after  1910,  until,  upon  complaint  of  certain  consumers,  the 
petitioner,  the  Public  Service  Commission,  by  order  made  July 
8,  1913,  fixed  the  rate  of  95  cents  per  1,000.  That  order  was 
accepted  by  defendant,  and  that  rate  was  not  changed  by  the 
Commission  before  this  proceeding  was  taken  and  concluded. 
Chapter  604  of  the  Laws  of  1916  purported  to  amend  the  said 
act,  chapter  125  of  the  Laws  of  1906,  so  as  to  fix  a  maximum 
rate  of  80  cents  throughout  the  borough  of  Brooklyn.  Defend- 
ant did  not  attempt  to  comply  with  the  latter  law,  but  at  once 
upon  its  going  into  effect  brought  an  action  in  equity  in  this 
court,  in  New  York  county,  against  the  petitioner  herein,  to 
have  that  act  declared  unconstitutional,  as  confiscatory,  and  to 
enjoin  its  enforcement  against  it.  That  action,  being  duly  at 
issue,  was  referred  to  Hon.  Charles  E.  Hughes  as  sole  referee, 
to  hear,  try,  and  determine.  On  July  24,  1918,  he,  having  fully 
heard  the  evidence  and  the  arguments  of  the  parties,  filed  his 
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opinion,  which  at  length  discussed  the  evidence  and  the  ques- 
tions involved,  and  stated  his  views  and  conclusions,  which  lat- 
ter were  in  effect  that  the  said  rate  of  80  cents  was  as  to  this 
appellant  confiscatory,  and  that  therefore  it,  being  the  plaintiff 
therein,  was  entitled  to  the  relief  it  asked.  The  opinion  con- 
cluded with  the  statement :  "Findings  will  be  signed  in  accord- 
ance with  this  opinion."  Judge  Hughes'  report  was  filed  in  the 
New  York  county  clerk's  office  on  August  13,  1918,  and  judg- 
ment thereon  immediately  entered,  and  the  report  and  judgment 
were  put  in  evidence  in  behalf  of  the  appellant  upon  the  hear- 
ing or  trial  hereof  later  upon  the  same  day.  The  said  report 
in  its  conclusions  held: 

(a)  That  chapter  125  of  the  Laws  of  1906,  as  amended  by 
chapter  604  of  the  Laws  of  1916,  so  far  as  it  fixes  the  maximum 
rate  of  80  cents,  etc.,  is  confiscatory  as  to  the  plaintiff,  and  there- 
fore unconstitutional  and  void  as  to  the  plaintiff. 

(b)  That  the  rate  of  95  cents  per  1,000  cubic  feet  fixed  by 
the  Public  Service  Commission  by  the  said  order  made  July  8, 
1913,  was  superseded  by  said  chapter  604  of  the  Laws  of  1916, 
and  that  since  its  enactment,  "and  under  the  provisions  of  sec- 
tion 72  of  the  Public  Service  Commissions  Law,  which  denies 
to  the  Commission  authority  to  fix  a  rate  for  gas  in  excess  of 
that  fixed  by  statute,  the  said  Commission  has  had,  and  now  has, 
no  authority  to  maintain  or  enforce  said  95-cent  rate,  and  said 
rate  since  said  enactment  has  been,  and  is  now,  of  no  force  or 
effect." 

(c)  That  the  provisions  of  chapter  125  of  the  Laws  of  1906, 
fixing  rates  as  above  stated,  were  repealed  by  said  chapter  604 
of  the  Laws  of  1916.  Respecting  this  conclusion  it  may  well 
here  be  noted  that  the  referee's  opinion  shows  that  his  view  was 
that  the  holding  of  the  Act  of  1916,  invalid  as  against  the  ap- 
pellant, did  not  serve  to  revive  or  keep  in  force  the  correspond- 
ing provisions  of  the  prior  act,  namely,  chapter  125  of  the  Laws 
of  1906. 

(d)  That  the  plaintiff,  the  appellant  here,  was  entitled  to 
judgment  restraining  the  defendants  from  enforcing  as  against 
the  plaintiff  either  the  80-cent  rate  or  the  95-cent  rate.  Judg- 
ment accordingly  was  duly  entered  on  August  13th,  at  9  a.  m. 
The  record  here  does  not  contain  the  pleadings  in  that  action* 
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It  contains  only  the  referee's  opinion  and  report  and  the  judg- 
ment entered.  We  are  therefore  to  assume  that  the  findings 
and  conclusions  of  the  referee  were  within  the  issues  raised  by 
the  pleadings. 

The  opinion  of  the  learned  trial  justice  herein  declared  that 
the  entry  of  that  judgment  by  the  appellant's  attorney  was  in 
violation  of  the  said  stay  contained  in  the  said  preliminary  or- 
der herein,  and  he  emphatically  declared  that  he  would  pay  no 
attention  to  that  judgment. 

Very  shortly  after  the  referee  had  announced  his  opinion  as 
above  stated,  and  on  July  30,  1918,  appellant's  president  at- 
tempted to  establish  a  rate  of  $1.25  per  1,000  to  be  charged  and 
enforced  after  August  1st  then  next,  and  his  said  action  wa& 
ratified  by  appellant's  board  of  directors  on  August  10th.  On 
August  2d  notice  of  that  action  was  given  to  petitioner,  and 
that  notice  led  to  the  institution  of  this  proceeding.  On  Au- 
gust 3d  the  Commission  issued  an  order  purporting  to  be  made 
under  section  66  of  the  Public  Service  Commissions  Law,  re- 
quiring appellant  within  two  days  to  file  with  the  Commission 
a  schedule  showing  its  rates  then  in  force,  and  the  date  on  which 
the  several  charges  went  into  effect,  and  the  authority  pursuant 
to  which  they  were  made,  and  directing  that  the  appellant 
should  file  such  schedule  at  least  30  days  before  any  change  in 
rate  should  go  into  effect.  Thereupon  appellant  did  file  with 
the  Commission  a  schedule  showing  that  its  then  rate  was  $1.25. 
Before  that  filing  defendant  appellant  had  never  filed  with  the 
Commission  any  schedule  or  been  ordered  by  the  Commission 
so  to  do. 

There  was  no  finding  by  the  referee  that  the  rate  of  95  cents 
was  confiscatory,  although  his  opinion  stated  that  it  did  not 
allow  appellant  a  fair  return  upon  its  property,  and  the  report 
was  to  the  same  effect.  The  report  made  the  invalidity  of  that 
rate  rest  upon  the  present  want  of  authority  in  the  Commission 
to  maintain  or  enforce  it,  and  the  referee's  opinion  indicates 
that  he  based  that  conclusion  upon  his  view  that  the  Act  of  1916, 
attempting  to  fix  a  maximum  rate  of  80  cents,  was  effective  to 
prevent  the  Commission  from  fixing  or  maintaining  any  higher 
rate,  even  if  the  80-cent  rate  was  void  as  to  this  appellant,  be- 
cause under  present  conditions  confiscatory.     From  the  general 
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tenor  of  the  report  and  opinion  it  is  perhaps  likely  that  upon  the 
evidence  before  him  the  referee  would  have  held  the  rate  of  95 
cents  confiscatory,  had  he  taken  the  contrary  view  as  to  the 
effect  of  the  Act  of  1916,  namely,  that  its  invalidity  as  to  this 
appellant  under  present  conditions  still  left  in  force  or  revived 
as  to  it  the  former  Act  of  1906. 

The  opinion  of  the  trial  justice  herein  indicates  that  he 
reached  his  conclusion  herein  against  the  appellant  upon  the 
following  views  or  grounds,  namely: 

(a)  That  the  judgment  in*  the  other  action  had  been  entered 
after  this  proceeding  was  commenced  and  in  violation  of  the 
stay  or  temporary  injunction  herein  issued  on  August  5th. 

(b)  That  no  judgment  in  another  action  could  limit  the 
power  or  duty  of  the  court  herein  under  said  §  74  of  the  Public 
Service  Commissions  Law  to  "immediately  inquire  into  the 
facts  and  circumstances  .  .  .  without  other  or  formal 
pleadings,  and  without  respect  to  any  technical  requirement** 
(italics  mine). 

(c)  That  the  adjudged  invalidity  of  the  Act  of  1916  as  ap- 
plied to  this  appellant  did  revive  as  to  it  the  validity  of  the 
prior  Act  of  1906  and  of  the  order  of  the  Commission  made 
thereunder  July  8,  1918,  fixing  the  rate  of  95  cents,  notwith- 
standing the  contrary  decision  and  judgment  in  the  said  other 
action;  and 

(d)  That  even  if  the  said  order  of  July  8,  1918,  be  no  longer 
in  force,  yet  the  attempt  of  the  appellant  to  establish  a  rate  of 
$1.25  is  an  attempt  to  change  its  rate,  and  that  under  §  72  of 
the  Public  Service  Commissions  Law  that  change  cannot  be 
made,  except  with  the  consent  of  the  Commission;  in  other 
words,  that  even  if  the  Act  of  1916  did  repeal  as  to  this  appel- 
lant the  Act  of  1906,  and  was  in  itself  inapplicable  to  this  ap- 
pellant as  to  the  rate  of  80  cents,  still  under  said  section  72  the 
appellant  could  not  change  its  then  existing  rate,  except  by  pro- 
ceeding under  said  section,  which  requires  the  consent  of  the 
Commission. 

In  addition,  the  opinion  of  the  justice  states  that  the  respond- 
ent Commission  claimed  before  him  that  in  any  event  the  ap- 
pellant's alleged  new  rate  of  $1.25  could  not  be  effective  until 
80  days  after  it  filed  the  same  with  the  Commission,  as  required 

P.U.R.1920A. 


440  NEW  YORK  SUPREME  COURT. 

by  §  66  of  that  law;  but  I  do  not  find  in  the  opinion  any  ex- 
pression of  the  view  of  the  learned  justice  upon  that  particular 
contention. 

[1]  Apparently  the  first  thing,  and  perhaps  for  the  most 
part  the  only  thing,  to  be  determined  by  us  as  to  this  appeal,  is 
whether  or  not  the  previous  judgment  in  the  other  action  be- 
tween the  same  parties  was,  upon  being  put  in  evidence  before 
the  Special  Term  at  the  trial  hereof,  conclusive  upon  the  court 
as  to  every  fact  found  and  conclusion  of  law  made  in  and  by 
that  judgment,  so  far  as  the  same,  matter  was  involved  in  this 
proceeding.  Upon  elementary  principles  it  must  be  held  to  be 
so  conclusive*  Indeed,  it  is  impossible  to  conceive  of  any  ma- 
terial reason  why  it  should  not  be  held  to  be  so  conclusive.  The 
reasons  assigned  by  the  learned  justice  in  his  opinion  seem  to 
be  utterly  unsound.  Certainly  the  expression  in  the  said  §  74, 
"without  respect  to  any  technical  requirement,"  can  be  given 
no  such  effect.  The  rule  making  the  determination  of  a  com- 
petent court  of  the  same  issue  in  a  prior  action  between  the 
same  parties  conclusive  upon  those  parties  and  the  court  as  well 
in  another  action  or  proceeding,  the  same  issue  being  directly 
involved  in  both,  is  a  matter  of  substance  and  cannot  be  termed 
a  mere  technical  requirement  Indeed,  the  learned  trial  jus- 
tice evidently  accepted  the  judgment  in  the  other  action  as  de- 
cisive of  the  issue  of  the  invalidity  of  the  Act  of  1916  as  to  the 
80-cent  rate  thereunder,  because  he  had  before  him  no  evidence 
other  than  the  referee's  report  in  that  other  action  that  that 
rate  was  confiscatory.  That  judgment,  however,  was  no  more 
binding  upon  the  Special  Term  herein  as  to  the  80-cent  rate 
than  it  was  as  to  the  9  5 -cent  one.  The  issue  as  to  each  was 
directly  involved  in  and  decided  by  the  other  action. 

Even  if  it  be  true  that  the  entry  of  the  judgment  in  that  other 
action  on  August  13th  was  in  violation  of  the  stay  in  this  pro- 
ceeding by  the  order  of  August  5th,  as  asserted  by  the  learned 
justice  in  his  opinion,  still  it  is  not  perceived  how  even  that 
would  affect  the  binding  force  of  the  other  judgment.  But 
plainly  the  entry  of  that  judgment  was  not  a  violation  of  that 
stay,  as  that  stay  did. not  in  terms  forbid  such  entry.  Obviously 
all  that  was  effected  by  the  stay  was  to  prevent  appellant  from 
changing  its .  rate  during  the  pendency  of  this  proceeding.     In- 
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deed,  it  is  evident  that  the  learned  Special  Term  justice  at  the 
first  hearing  had  no  idea  that  the  entry  of  the  judgment  in  the 
other  action  would  be  a  violation  of  the  stay  in  the  order  of 
August  5th,  because  counsel  for  the  appellant  herein  at  the 
first  hearing,  in  asking  for  the  brief  adjournment  from  August 
7th  to  13th,  which  was  granted  to  him,  urged  as  his  reason  there- 
for that  he  had  been  wqrking  night  and  day  for  five  days  pre- 
paring the  report  for  Judge  Hughes  to  sign  In  accordance  with 
his  opinion,  and  the  judgment  to  be  entered  in  that  action,  there- 
on, and  hoped  to  have  them  completed  and  entered  and  served 
that  very  day,  and  that  that  judgment  would  determine  the 
main  questions  involved  in  this  proceeding  and  would  dispose 
of  the  proceeding.  I  do  not  find  that  the  learned  justice  then 
in  any  way  intimated  any  contrary  view.  Indeed,  when  the 
corporation  counsel  demurred  to  being  pressed  so  rapidly  with 
the  entry  of  that  judgment,  the  learned  justice  merely  remarked, 
"That  is  not  before  me ;"  and  yet  at  the  next  hearing  on  August 
13th  the  justice  expressed  even  indignation  at  the  fact  that 
appellant's  attorney  had  presumed  in  the  interim  to  enter  judg- 
ment in  the  other  action,  and  declared  that  entry  to  be  a  viola- 
tion of  the  said  stay.  It  looks  very  much  as  though  that  view 
was  an  afterthought  on  the  part  of  the  justice;  but,  whether 
so  or  not,  it  was  manifestly  a  mistaken  view. 

The  situation  thus  presented  here  appears  to  be  anomalous; 
at  least,  I  recall  none  like  it.  It  may  well  be  briefly  summarized 
thus:  On  August  13,  1918,  this  court  by  its  New  York  Spe- 
cial Term,  after  full  investigation  and  hearing  of  all  parties  and 
upon  ample  evidence,  adjudged  the  95-cent  rate  invalid  and 
not  binding  upon  the  appellant,  and  enjoined  the  respondent 
Commission  from  enforcing  that  rate;  and  yet  on  the  very  next 
day  this  court  by  its  Kings  Special  Term,  with  that  judgment 
in  evidence  before  it,  in  another  action  or  proceeding,  namely, 
this  one,  between  the  same  parties,  adjudged  right  to  the  very 
contrary,  and  that,  too,  upon  no  other  material  evidence  as  to 
the  facts,  but  really  upon  those  found  by  the  New  York  Spe- 
cial Term  through  its  referee.  That  situation  is  most  regret- 
table. It  is  naturally  designed,  or  at  least  likely,  to  bring  judi- 
cial proceedings  into  public  obloquy.  The  court  at  the  Kings 
Special  Term  in  this  proceeding  should  have  accepted  the  judg- 
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ment  of  this  court  by  the  New  York  Special  Term  in  the  other 
action  between  the  same  parties  as  conclusive  as  to  the  validity 
of  the  95- cent  rate,  as  that  was  one  of  the  issues  directly  in- 
volved and  decided  by  that  action ;  and  it  may  be  added  that  in 
view  of  the  high  character,  legal  and  otherwise,  of  the  learned 
and  distinguished  referee  by  whom  the  court  in  that  other  ac- 
tion made  its  decision,  and  the  long,  and  patient  trial  conducted 
by  him,  it  should*  not  have  been  an  irksome  matter  for  the 
learned  justice  at  the  trial  hereof  to  have  obeyed  that  general 
rule  and  to  have  accepted  the  judgment  in  that  other  action  as 
decisive. 

This  conclusion  as  to  the  determining  force  of  the  judgment 
in  the  other  action  necessitates  the  reversal  of  the  judgment 
appealed  from  here,  without  inquiry  on  our  part  into  the  merits 
of  the  difference  of  opinion  between  the  learned  referee  and  the 
learned  justice  as  to  the  important  point  whether  or  not  the  ad- 
judged invalidity  of  the  Act  of  1916  as  to  this  appellant  revived 
as  to  it  the  Act  of  1906 ;  the  justice  holding  to  the  affirmative 
and  the  referee  to  the  negative  of  that  proposition.  For  us  to 
express  an  opinion  upon  that  point  would  be  a  mere  dictum, 
and  such  an  expression,  therefore,  should  be  avoided. 

[2]  There  remains  to  be  considered  the  last  reason  assigned 
by  the  learned  justice  in  his  opinion,  namely,  that  in  any  event, 
even  if  the  order  of  July  8,  1913,  fixing  the  rate  of  95  cents, 
has  become  inoperative,  as  decided  by  the  referee  in  the  other 
action,  still  appellant  under  section  72  of  the  Public  Service 
Commissions  Law  could  not  change  that  then  existing  rate  with- 
out the  consent  of  the  Commission.  Respondent's  counsel  here 
contends  that  that  judgment  is  not  to  be  regarded  as  res  ad- 
judicata  as  to  the  power  of  the  Commission  to  fix  a  new  rate,  as 
the  question  of  that  power  was  not  at  issue  before  the  court  in 
that  action.  I  do  not  appreciate  this  attempted  distinction.  As 
ebove  stated,  we  have  not  before  us  in  this  record  the  pleadings 
in  that  other  action,  and  have  therefore  to  assume  that  the  nomi-  - 
nal  determinations  therein  were  within  the  issues.  In  the  ref- 
eree's report  there  is  a  distinct  conclusion  that  the  Commission 
has  no  authority  to  maintain  or  enforce  the  95-cent  rate,  and  the 
judgment  expressly  so  adjudged,  and  further  it  enjoined  the 
Commission  from  attempting  to  maintain  or  enforce  that  rate. 
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It  is  elementary  that  a  judgment  is  res  adjudicata,  not  only  for 
what  is  expressly  decided,  but  for  what  is  by  necessary  implica- 
tion decided  in  order  to  sustain  it.    If  it  be  true,  as  contended 
in  the  justice's  opinion,  that  under  said  §  72  the  rate  of  95 
cents  must  stand  until  the  Commission  consent  to  a  change,  the 
above-stated  conclusion  of  the  teferee  and  provision  of  that 
judgment  cannot  stand,  and  therefore  the  contrary  conclusion 
to  that  of  the  justice  }s  necessarily  implied  to  maintain  that 
provision  of  the  judgment    The  conflict  between  that  judgment 
and  this  one  is  self-evident,  viz.  that  one  declares  that  the  Com- 
mission cannot  maintain  or  enforce  the  9  5 -cent  rate,  while  this 
judgment  declares  in  effect  that  it  can,  and  at  the  suit  of  the 
Commission  enjoins  appellant  from  charging  more,  and  thus 
enables  the  Commission  to  do  the  very  thing  which  that  judg- 
ment forbids  it  to  do. 

My  conclusion  therefore  is  that  the  other  judgment  should 
have  been  accepted  by  the.  learned  justice  at  Special  Term  here- 
in as  conclusive  that  the  Commission  has  and  had  then  no  right 
under  §  72  to  compel  the  appellant  to  maintain  the  95-cent 
fate.    It  may  be  noted  that,  although  the  learned  justice  in  his 
°Pinion  held  that  the  maximum  limit  of  $1  imposed  by  the  Act 
°*  1906  is  still  in  force,  he  in  the  judgment  expressly  author- 
itfOcl  t;he  appellant  to  apply  at  the  foot  of  the  judgment  herein 
leave  to  increase  its  charge  above  95  cents.    Of  course,  upon 
l^^X     'theory,  an  increase  of  5  cents  only  would  be  possible;  but 
**Z%!&     application  so  permitted  was  not  by  the  judgment  so  re- 
^tjriofced. 


Le  view  I  have  thus  taken  of  the  binding  force  of  the  judg- 

in  the  other  action  makes  it  unnecessary  to  consider  the 

decision  of  the  Court  of  Appeals  in  People  ex  rel.  Municipal 

Gsla    Co.  v.  Public  Service  Commission  (2d  District)  224  N.  Y. 

156,    P.U.R.1918F,  781,  120  N.  E.  132,  as  to  which  the  referee 

and      the  justice  at  Special  Term  herein  are  of  such  opposite 

opinions,  the  justice  holding  that  the  doctrine  of  that  case  that 

the    Commission  has  no  power  to  fix  a  rate  where  the  statutory 

rate   is  invalid  as  to  a  particular  company  as  being  confiscatory, 

is   limited  to  a  case  where  such  invalidity  has  been  judicially 

declared — that  is,  adjudged — whereas  the  referee  held  that  that 

rfoetri^ie  was  of  general  application. 
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ment  of  this  court  by  the  New  York  Special  Term  in  the  other 
action  between  the  same  parties  as  conclusive  as  to  the  validity 
of  the  95-cent  rate,  as  that  was  one  of  the  issues  directly  in- 
volved and  decided  by  that  action ;  and  it  may  be  added  that  in 
view  of  the  high  character,  legal  and  otherwise,  of  the  learned 
and  distinguished  referee  by  whom  the  court  in  that  other  ac- 
tion made  its  decision,  and  the  long,  and  patient  trial  conducted 
by  him,  it  should*  not  have  been  an  irksome  matter  for  the 
learned  justice  at  the  trial  hereof  to  have  obeyed  that  general 
rule  and  to  have  accepted  the  judgment  in  that  other  action  as 
decisive. 

This  conclusion  as  to  the  determining  force  of  the  judgment 
in  the  other  action  necessitates  the  reversal  of  the  judgment 
appealed  from  here,  without  inquiry  on  our  part  into  the  merits 
of  the  difference  of  opinion  between  the  learned  referee  and  the 
learned  justice  as  to  the  important  point  whether  or  not  the  ad- 
judged invalidity  of  the  Act  of  1916  as  to  this  appellant  revived 
as  to  it  the  Act  of  1906 ;  the  justice  holding  to  the  affirmative 
and  the  referee  to  the  negative  of  that  proposition.  For  us  to 
express  an  opinion  upon  that  point  would  be  a  mere  dictum, 
and  such  an  expression,  therefore,  should  be  avoided. 

[2]  There  remains  to  be  considered  the  last  reason  assigned 
by  the  learned  justice  in  his  opinion,  namely,  that  in  any  event, 
even  if  the  order  of  July  8,  1913,  fixing  the  rate  of  95  cents, 
has  become  inoperative,  as  decided  by  the  referee  in  the  other 
action,  still  appellant  under  section  72  of  the  Public  Service 
Commissions  Law  could  not  change  that  then  existing  rate  with- 
out the  consent  of  the  Commission.  Respondent's  counsel  here 
contends  that  that  judgment  is  not  to  be  regarded  as  res  ad- 
judicata  as  to  the  power  of  the  Commission  to  fix  a  new  rate,  as 
the  question  of  that  power  was  not  at  issue  before  the  court  in 
that  action.  I  do  not  appreciate  this  attempted  distinction.  As 
above  stated,  we  have  not  before  us  in  this  record  the  pleadings 
in  that  other  action,  and  have  therefore  to  assume  that  the  nomi- 
nal determinations  therein  were  within  the  issues.  In  the  ref- 
eree's report  there  is  a  distinct  conclusion  that  the  Commission 
has  no  authority  to  maintain  or  enforce  the  95-cent  rate,  and  the 
judgment  expressly  so  adjudged,  and  further  it  enjoined  the 
Commission  from  attempting  to  maintain  or  enforce  that  rate. 
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It  is  elementary  that  a  judgment  is  res  adjudicata,  not  only  for 
what  is  expressly  decided,  but  for  what  is  by  necessary  implica- 
tion decided  in  order  to  sustain  it.  If  it  be  true,  as  contended 
in  the  justice's  opinion,  that  under  said  §  72  the  rate  of  95 
cents  must  stand  until  the  Commission  consent  to  a  change,  the 
above-stated  conclusion  of  the  referee  and  provision  of  that 
judgment  cannot  stand,  and  therefore  the  contrary  conclusion 
to  that  of  the  justice  jus  necessarily  implied  to  maintain  that 
provision  of  the  judgment  The  conflict  between  that  judgment 
and  this  one  is*  self-evident,  viz.  that  one  declares  that  the  Com- 
mission cannot  maintain  or  enforce  the  9  5 -cent  rate,  while  this 
judgment  declares  in  effect  that  it  can,  and  at  the  suit  of  the 
Commission  enjoins  appellant  from  charging  more,  and  thus 
enables  the  Commission  to  do  the  very  thing  which  that  judg- 
ment forbids  it  to  do. 

My  conclusion  therefore  is  that  the  other  judgment  should 
have  been  accepted  by  the.  learned  justice  at  Special  Term  here- 
in as  conclusive  that  the  Commission  has  and  had  then  no  right 
under  §  72  to  compel  the  appellant  to  maintain  the  9 5 -cent 
rate.  It  may  be  noted  that,  although  the  learned  justice  in  his 
opinion  held  that  the  maximum  limit  of  $1  imposed  by  the  Act 
of  1906  is  still  in  force,  he  in  the  judgment  expressly  author- 
ized the  appellant  to  apply  at  the  foot  of  the  judgment  herein 
for  leave  to  increase  its  charge  above  95  cents.  Of  course,  upon 
that  theory,  an  increase  of  5  cents  only  would  be  possible;  but 
the  application  so  permitted  was  not  by  the  judgment  so  re- 
stricted. 

The  view  I  have  thus  taken  of  the  binding  force  of  the  judg- 
ment in  the  other  action  makes  it  unnecessary  to  consider  the 
decision  of  the  Court  of  Appeals  in  People  ex  rel.  Municipal 
Gas  Co.  v.  Public  Service  Commission  (2d  District)  224  N.  Y. 
156,  P.U.R.1918F,  781,  120  K  E.  132,  as  to  which  the  referee 
and  the  justice  at  Special  Term  herein  are  of  such  opposite 
opinions,  the  justice  holding  that  the  doctrine  of  that  case  that 
the  Commission  has  no  power  to  fix  a  rate  where  the  statutory 
rate  is  invalid  as  to  a  particular  company  as  being  confiscatory, 
is  limited  to  a  case  where  such  invalidity  has  been  judicially 
declared — that  is,  adjudged — whereas  the  referee  held  that  that 
doctrine  was  of  general  application, 
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[3,  4]  Upon  the  argument  it  was  further  suggested  that,  as 
the  95-cent  rate  was  actually  in  effect,  appellant  could  not  en- 
force any  new  rate  established  by  it  until  30  days  after  it  had, 
as  required  by  subdivision  12  of  §  66  of  that  law,  given  notice 
to  the  Commission  of  its  change  of  rate  and  published  the  same. 
It  appears  that  it  did  not  give  to  the  Commission  such  notice 
until  August  8,  1918.  It  would  seem  that  this  contention  is 
well  made,  and  that  therefore  appellant  could  not  make  its 
change  of  rate  effective  until  September  8,  1918,  and  that  the 
judgment  appealed  from  might  properly  have  enjoined  the  de- 
fendant to  that  extent.  I  think  that  the  order  of  the  Commis- 
sion of  July  8,  1913,  and  appellant's  written  acceptance  there- 
of, were  in  effect  the  filing  required  by  said  §  66. 

[5]  It  is  also  here  claimed  by  the  respondent  that  this  court 
should,  from  another  record  upon  its  files,  take  judicial  notice 
of  certain  facts  occurring  subsequently  to  the  judgment  ap- 
pealed from.    Those  facts  are  the  following: 

After  the  entry  of  judgment  herein,  and  the  taking  of  the 
appeal  therefrom,  the  parties  by  their  respective  attorneys  en- 
tered into  a  stipulation,  dated  August  28,  1918,  to  the  effect 
that  this  appellant  woiild  apply  to  the  respondent  Commission 
to  fix  a  new  rate,  and  that  upon  any  appeal  from  or  review 
asked  of  the  new  order  so  made  by  the  Commission  appellant 
would  not  question  the  jurisdiction  or  power  of  the  Commission 
to  make  the  same.  Thereafter  the  appellant  did  apply  to  thfr 
Commission  to  establish  the  rate  of  $1.25,  and  the  Commission 
after  due  hearing  made  an  order  on  December  13,  1918,  fixing 
a  new  rate  of  $1.10,  and  the  appellant  in  writing  accepted  that 
order  and  agreed  to  obey  it.  Thereafter,  on  December  19,  191 8r 
an  order  was  upon  consent  made  at  the  Kings  Special  Term, 
modifying  the  judgment  herein  so  as  to  permit  that  new  rate. 
Then  the  city  of  New  York  applied  to  the  court  for  leave  to 
intervene  and  to  vacate  the  latter  order,  upon  the  ground  that 
the  Act  of  1906  fixing  the  maximum  rate  of  $1  was  still  in  force, 
and  the  appellant  made  a  new  application  to  the  Commission  to 
establish  a  rate  of  $1.30,  and  the  appellant  moved  to  vacate 
entirely  the  judgment  herein.  But  the  court  on  March  10, 
1919,  made  an  order  denying  the  latter  motion  and  vacating 
the  said  order  modifying  the  judgment  herein. 
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The  bpinion  of  the  justice  presiding  indicates  that  he  enter- 
tained the  same  opinion  as  Judge  Hughes,  that  the  Act  of  1906 
was  repealed  by  the  Act  of  1916,  but  that  he  held  that  he  had  no 
right  to  vacate  or  modify  the  judgment  herein  because  it  was 
made  at  another  Special  Term,  held  by  another  justice.  Upon 
appeal  here  on  May  23,  1919,  we  affirmed  that  order.  It  is 
from  the  record  upon  that  appeal  that  the  respondent  asks  us 
now  to  take  judicial  notice  of  those  subsequently  occurring  facts, 
and  thereon  to  modify  the  judgment  appealed  from,  so  as  to 
allow  the  $1.10  rate,  or,  at  least,  if  we  prefer  to  do  so,  affirm, 
with  leave  to  appellant  to  apply  to  the  Special  Term  for  such 
modification.  It  seems  to  me  that  the  respondent  is  thus  ask- 
ing us  to  do  the  very  thing  which  upon  that  appeal  from  that 
last  order  we  refused  to  do,  or  to  permit  another  Special  Term 
to  do  the  very  thing  which  in  that  decision  we  upheld  the  jus- 
tice for  refusing  to  do  at  Special  Term. 

I  conclude,  therefore,  that  we  cannot  grant  that  request. 
Moreover,  I  think  that  we  cannot  so  take  cognizance  of  those 
subsequent  facts.  I  know  of  no  precedent  for  so  doing.  The 
cases  cited  by  respondent's  counsel  all  dealt  with  facts  which 
pre-existed  the  judgment  or  order  appealed  from,  and  might 
properly  have  been  considered  by  the  court  in  making  the  same ; 
whereas  in  this  case  those  facts  did  not  pre-exist  the  judgment. 
The  only  instance  of  taking  cognizance  of  subsequent  facts  which 
I  can  recall  is  where  upon  a  motion  to  dismiss  an  appeal  such 
facts  are  presented  to  the  court  to  show  that  the  question  in- 
volved has  by  virtue  of  such  facts  become  merely  academic,  or 
that  the  appellant  by  those  facts — for  example,  by  taking  the 
benefit  of  the  judgment  or  order — has  become  estopped  from 
prosecuting  the  appeal.  Here  neither  such  situation  exists.  If 
it  were  a  new  and  open  question  here,  I  might  consider  .care- 
fully whether  or  not  the  said  stipulation  and  the  order  made 
by  the  Commission  thereunder  fixing  the  rate  of  $1.10,  and 
appellant's  acceptance  thereof,  did  not  constitute  such  a  situa- 
tion; but  I  am  bound  to  consider  that  this  court  in  eo  deter- 
mining the  other  appeal  has  decided  to  the  contrary,  because, 
if  not,  I  can  perceive  no  reason  why  it  should  not  have  reversed 
that  order  so  made  at  Special  Term,  and  itself  granted  the  mo- 
tion to  vacate  the  judgment  herein,  or  at  least  to  modify  it. 
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In  conclusion,  I  venture  to  remark  that  this  proceeding  ap- 
pears to  me  to  have  been  an  attempt  to  short-circuit — that  is,  to 
evade — Judge  Hughes'  'decision,  rather  than  to  assail  it  by  di- 
rect appeal.  If  we  reverse  the  judgment  appealed  from,  or, 
modify  it  so  as  to  limit  its  injunction  to  September  8,  1918, 
our  determination  cannot  interfere  with  the  right  of  either  party 
to  insist  upon  the  rate  of  $1.10  since  so  established  by  the  Com- 
mission. 

I  advise,  therefore,  that  the  judgment  appealed  from  be  modi- 
fied, so  as  to  limit  its  injunction  to  September  8,  1918,  and,  as 
so  modified,  affirmed,  without  costs.     All  concur. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

BE  SPEINGFIELD  GAS  &  ELECTRIC  COMPANY. 

[No.  7082.] 

Valuation  —  Ascertainment  —  Reproduction  cost  —  Average  prices. 

1.  In  determining  the  cost  of  reproduction,  new  of  utility  property, 
unit  costs  based  upon  average  prices  for  a  series  of  years  should  be 
used,  so  as  not  to  unduly  reflect  the  abnormal  war  time  prices. 

Valuation  —  Paving  over  mains. 

2.  No  allowance  can  be  included  in  the  rate-making  value  of  the 
property  of  a  gas  company  for  the  cost  of  paving  not  disturbed  at  the 
time  the  mains  were  laid. 

Valuation  —  Overheads  —  Heating  and  electricity. 

3.  An  allowance  of  13  per  cent  on  the  value  of  property  used  for 
electric  and  heating  service  is  reasonable,  as  an  allowance  for  overhead 
expenses. 

Valuation  —  Working  capital  —  Basis  for  computing  allowance. 

4.  It  would  be  unfair  to  the  consumer  to  provide  working  capital 
for  a  combined  heating  and  electric  plant  upon  the  basis  of  the  maximum 
demand  for  a  short  period  during  the  coldest  weather. 

Valuation  —  Ascertainment  —  Method  generally. 

5.  In  determining  the  rate  base  of  a  utility,  the  Illinois  Commis- 
sion follows  the  principles  laid  down  by  the  United  States  Supreme 
Court  to  the  effect  that  the  ascertainment  of  the  rate  base  if  not  con- 
trolled by  artificial  rules  and  is  not  a  matter  of  formula,  but  there 
must  be  a  reasonable  judgment  having  its  basis  in  a  proper  considera- 
tion of  all  relevant  facts. 

Return  —  Reasonableness  —  Factors  generally. 

6.  A  reasonable  rate  of  return  is  dependent  upon  various  factors 
including  the  conditions  under  which   the  property  is  operated,  the 
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competency  of  the  management,  and  the  rates  of  interest  prevailing  in 
the  locality  in  which  the  utility  is  situated. 

Return  —  Reasonableness  —  Amount  utility  is  entitled  to  earn. 

7.  It  is  a  well-recognized  principle  of  scientific  rate  making  thai 
an  efficiently  operated  company  must  earn  sufficient  to  pay  its  operat- 
ing expenses  and  taxes,  and  to  provide  a  reasonable  return  upon  the 
fair  value  of  its  property,  and  sums  to  care  for  the  depreciation  accru- 
ing because  of  wear  and  tear,  obsolescence,  and  other  causes  that  are 
continuously  operating  to  disintegrate  the  physical  property. 

Depreciation  —  Allowance  —  Effect  of  repairs. 

8.  In  making  an  allowance  for  the  depreciation  of  a  utility,  it 
must  constantly  be  borne  in  mind  that  rates  of  depreciation  bear  a  close 
relation  to  the  care  with  which  the  property  is  maintained. 

Depreciation  —  Funds  —  Treatment  of  interest, 

9.  Under  the  rules  of  the  Illinois  Commission,  all  interest  accruing 
on  depreciation  fund  shall  be  credited  to  such  fund. 

Depreciation  —  Electricity  —  Amount. 

10.  The  Illinois  Commission  made  an  allowance  of  2}  per  cent  for 
the  accruing  depreciation  of  a  plant  furnishing  steam  and  also  hot 
water  heating. 

Return  —  Operating  expenses  —  Donation  to  charity. 

11.  The  Illinois  Commission  is  of  the  opinion  that  donations  to 
charitable  enterprises  should  not  be  included  in  operating  expenses 
used  as  a  basis  for  determining  rates,  but  should  be  made  from  the 
profits  of  the  business. 

Return  —  Operating  expenses  —  Commission  expenses. 

12.  A  reasonable  allowance  for  rate  procedure  expenses  may  properly 
be  included  as  an  operating  expense,  where  an  excessive  rate  of  return 
had  not  been  earned  in  the  past. 

Return  —  Reasonableness  as  a  whole  —  Each  department  to  be  self 
sustaining. 

13.  Within  reasonable  limits,  each  class  of  service  furnished  by  a 
utility  should  be  self  sustaining. 

Return  —  Reasonableness  —  General  factors  to  be  considered. 

14.  In  determining  a  just  and  reasonable  rate  for  public  utility 
service,  four  principle  factors  must  be  considered,  namely,  the  value 
of  the  property,  the  rate  of  return  allowed,  allowance  for  depreciation, 
and  just  and  reasonable  operating  expenses. 

Rates  —  Heating  —.Hot  water  —  Form  of  rate. 

15.  A  form  of  rate  for  hot  water  heating,  in  which  fixed  charges 
are  separated  from  consumption  charges,  cannot  be  established  because 
there  is  no  practical  meters  for  hot  water  heating  service. 

Constitutional  law  —  Impairment  of  contract  —  Bower  of  Commission 
to  change  contract  rates. 

16.  The  Illinois  Commission  has  power  to  regulate  contract  rates 
between  consumers  and  public  utility  corporations,  when  such  con- 
tracts are  not  just  and  equitable  between  all  classes  of  consumesr. 
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pressure  at  the  end  of  the  main  farthest  from  the  plant  Range 
of  pressure  on  steam  mains  is  from  5  pounds  to  15  pounds  at 
the  station  and  has,  during  the  coldest  weather,  not  less  than  one 
pound  pressure  at  the  end  of  the  main  farthest  from  the  sta- 
tion. During  the  past  four  years  steam  has  been  kept  on  the 
mains  an  average  of  243  days  in  each  year,  and  during  the 
coldest  weather  live  steam  is  used  at  all  times.  Steam  is  sent 
through  low  pressure  distribution  mains  to  about  475  con- 
sumers whose  premises  have  about  454,000  square  feet  of  radia- 
tion^ The  hot  water  is  pumped  into  mains  with  which  are  con- 
nected about  437  consumers  and  420,000  square  feet  of  radia- 
tion. 

The  boiler  plant  at  Station  A  consists  of  8  Stirling  boilers  of 
400  horse  power  each ;  2  Babcock  <fc  Wilcoxboilers  of  300  horse 
power  each ;  and  2  McNaul  boilers  of  500  horse  power  each,  or 
a  total  of  4,800  horse  power.  In  addition  there  are  feed  water 
heaters;  fuel  economizers;  induced  draft  apparatus;  and  the 
usual  auxiliaries.  All  boilers  are  stoker  fired,  coal  being 
shoveled  directly  from  cars  into  the  bunkers.  During  extreme- 
ly cold  weather  a  300-horse  power  boiler  at  petitioner's  gas 
plant  is  used  in  furnishing  heating  service,  as  is  also  certain 
apparatus  at  a  small  auxiliary  plant  known  as  the  Ninth  street 
station,  located  at  Ninth  and  Washington  streets. 

Engine  room  equipment  consists  of  2  cross^jompound  con- 
densing corliss  engines  each  of  2,225  horse  power  and  direct 
connected  to  a  1,500-kilowatt,  2,300-volt,  60-cycles,  3-phase, 
alternating  current  generator  used  in  commercial  lighting  and 
power  service;  one  simple  noncondensing  engine  direct  con- 
nected to  a  400  kilowatt,  530-volt  direct  current  generator,  and 
a  similar  unit  of  800  kilowatts  capacity,  both  used  for  street 
railway  service;  one  simple  noncondensing  engine  direct  con- 
nected to  a  800-kilowatt,  2,300-volt,  60-cycles,  3-phase  gener- 
ator; and  one  simple  noncondensing  engine  direct  connected  to 
a  300-kilowatt,  2,300-volt,  3-phase,  60-cycles  generator.  Among 
the  auxiliary  apparatus  are  2  surface  condensors  of  3,800  square 
feet  each;  and  two  cooling  towers  for  use  in  the  summer  time 
when  the  heating  plant  is  not  in  operation. 
Valuations. 

In  this  proceeding  three  valuations  of  petitioner's  property 

P.U.R.1920A. 


RE  SPRINGFIELD  GAS  &  E.  CO.  451 

t 

were  offered  in  evidence,  two  prepared  in  behalf  of  the  com- 
pany, and  one  submitted  by  the  engineering  department  of  the 
Commission.  Preliminary  to  the  compilation  of  the  three  ap- 
praisals the  company  prepared  a  detailed  inventory  of  all  its 
property  (Petitioner's  Exhibit  A)  used  in  furnishing  heating 
service,  and  this  inventory  was  Subsequently  checked  by  the 
Commission's  engineering  staff.  0 

From  this  inventory  C.  C.  Wilcox,  an  engineer  in  the  employ 
of  Hodenpyl-Hardy  &  Company,  petitioner's  holding  company, 
prepared  in  behalf  of  petitioner  an  appraisal  (Wilcox's  Exhibit 
#  1)  as  of  August  1,  1917,  upon  a  reproduction  basis,  using 
average  prices  current  in  1913  to  1917,  inclusive.  Depreciation 
was  determined  by  inspection  supplemented  by  the  use  of  life 
tables  where  inspection  was  not  practicable. 

The  company  also  placed  in  evidence  a  valuation  (Petition- 
er's Exhibit  K)  as  of  August  1,  1917  which  purports  to  show 
the  original  cost  of  its  heating  property  taken  from  the  records 
of  the  company  wherever  available,  supplemented  by  estimates 
where  the  original  cost  could  not  be  obtained. 

The  third  valuation  of  the  property  (Bennett's  Exhibit  A) 
was  offered  in  evidence  by  C.  C.  Bennett,  the  Commission's 
water  and  heat  engineer.  This  valuation  is  upon  an  original 
cost  basis.  To  the  articles  shown  in  the  inventory  hereinbefore 
mentioned,  wherever  available  Bennett  assigned  actual  prices 
paid  by  the  company,  supplemented  by  estimates  of  such  costs 
where  actual  costs  could  not  'be  obtained.  Per  cent  condition 
and  depreciated  costs  of  the  various  articles  were  determined 
by  inspection  and  the  use  of  life  tables. 

Comparative  costs  obtained  by  the  several  appraisers  for  the 
steam  heating  and  hot  water  plants,  respectively,  are  concisely 
shown  in  tables  I  and  II. 
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[1]  In  determining  his  cost  of  reproduction  new  of  the  heat- 
ing property,  Wilcox  used  unit  costs  based  upon  average  prices 
in  the  five  years  1913  to  1917,  inclusive. 

Concerning  the  use  in  a  valuation  upon  a  reproduction  basis 
of  unit  prices  substantially  affected  by  abnormal  conditions,  in 
case  #  8291,  application  of  Champaign  &  Urbana  Water  Op. 
for  increased  water  rates,  decided  July  8,  1919,  P.U.R.1919E, 
798,  this  Commission  stated: 

"It  is  worthy  of  note  that  Hurd's  valuation  includes  prices 
for  labor  and  materials  during  the  years  1916  and  1917.  Hon- 
orable Charles  E.  Hughes,  former  Justice  of  the  United  States 
Supreme  Court,  and  referee  appointed  by  the  New  York  Su- 
preme Court  in  Brooklyn  Borough  Gas  Co.  v.  Public  Service 
Commission,  for  the  First  District,  17  K  T.  Off.  Dept.  R.  81, 
P.TT.R.1918F,  page  347,  said: 

"  'Mr.  Shattuck  was  of  the  opinion  that,  in  view  of  the  ex- 
tremely high  prices  then  prevailing,  it  would  not  be  proper  to 
take  the  actual  cost  of  reproduction  as  of  that  time,  and  for  this 
reason  he  made  an  estimate  based  upon  the  average  cost  of  va- 
rious parts  of  the  plant  spread  over  a  period  of  five  years  ending 
December  31,  1916.  As  plaintiff's  counsel  says,  the  high  cost  of 
material  and  the  scarcity  of  labor  rendered  the  end  of  1916  "a 
prohibitive  time  to  build  public  utilities  of  this  sort."     .     .     . 

"  'While  it  is  important  to  consider  the  cost  of  reproduction 
in  determining  the  fair  value  of  a  plant  for  rate-making  pur- 
poses, it  cannot  be  said  that  there  is  a  constitutional  right  to 
have  the  rates  of  a  public  service  corporation  based  upon  the 
estimated  cost  of  the  reproduction  of  its  property  at  a  particular 
time  regardless  of  circumstances.  To  base  rates  upon  a  plant 
valuation,  simply  representing  a  hypothetical  cost  of  reproduc- 
tion at  a  time  of  abnormally  high  prices  due  to  exceptional  con- 
ditions, would  be  manifestly  unfair  to  the  public,  and  likewise 
to  base  rates  upon  an  estimated  cost  of  reproduction  far  lower 
than  the  actual  bona  fide  and  prudent  investment  because  of 
abnormally  low  prices  would  be  unfair  to  the  company.  .  .  . 
But  it  is  a  different  thing,  after  cost  has  been  defrayed,  and  the 
question  is  as  to  the  compensation  to  be  allowed  in  excess  of 
cost,  to  take  as  the  basis  for  a  compensatory  return  an  asserted  x 
plant  value,  far  above  the  actual  investment,  which  is  reached 
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merely  by  expert  estimates  of  a  cost  of  reproduction  under  ab- 
normal conditions.  This  would  result  in  allowing  a  public  serv- 
ice corporation  to  take  advantage  of  a  public  calamity  by  in- 
creasing its  rates  above  what  would  be  a  liberal  return  not  only 
on  actual  investment,  but  upon  a  normal  reproduction  cost,  in 
the  view  that  unless  it  could  make  an  essentially  exorbitant  de- 
mand upon  the  public  it  would  be  deprived  of  its  property  with- 
out due  process  of  law.  The  enforcement  of  the  constitutional 
guaranty  does  not  require  the  application  of  any  artificial  form- 
ula. It  has  constantly  been  pointed  out  that  the  rate  base  must 
be  what  is  called  "The  fair  value  of  the  properly,"  and  that  as 
to  this  there  must  be  a  reasonable  judgment  based  on  a  proper 
consideration  of  all  relevant  facts.  (Smyth  v.  Ames,  169  U. 
S.  466,  546,  547,  42  L.  ed.  819,  849,  18  Sup.  Ct.  Rep.  418; 
San  Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S.  739, 
757,  43  L.  ed.  1154,  1161,  19  Sup.  Ct.  Rep.  804;  San  Diego 
Land  &  Town  Co.  v.  Jasper,  189  XJ.  S.  439,  446,  47  L.  ed.  892, 
896,  23  Sup.  Ct.  Rep.  571;  Willcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  41,  53  L.  ed.  382,  395,  48  L.R.A.(N.S.)  1134, 
29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034;  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  434,  57  L.  ed.  1511, 
1555,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18;  People  ex  rel.  Kings  County  Lighting  Co.  v.  Will- 
cox, 210  N.  T.  479,  485,  495,  51  L.R.A.(KS.)  1,  104  N.  W. 
911.)'" 

"  'To  the  extent  that  witness  Hurd  used  unit  prices  prevail- 
ing during  1916  and  1917,  which,  it  is  common  knowledge,  were 
abnormally  high  as  compared  with  the  prewar  period,'  Hurd's 
valuation  is  subject  to  the  criticism  pointed  out  by  Mr. 
Hughes.' " 

[2]  In  the  Wilcox  estimate  of  reproduction  cost  there  is  in- 
cluded the  cost  of  existing  paving  not  disturbed  at  the  time  the 
mains  were  laid.  This  practice  has  been  discussed  many  times 
by  this  Commission,  and  further  amplification  of  the  question 
at  this  time  is  therefore  not  required.  That  no  allowance  can 
be  made  for  -pavement  that  was  not  disturbed  at  the  times  the 
mains  were  laid  is  clear  from  the  language  of  the  United  States 
Supreme  Court  in  Des  Moines  Gas  Co.  v.  Des  Moines,  wherein 
it  is  stated: 
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"The  master  reached  the  conclusion  that  the  life  of  the  mains 
would  not  be  enhanced  by  the  necessity  of  removing  the  pave- 
ments, and  that  the  company  had  no  right  to  property  in  the 
pavements  thus  dealt  with,  and  that  there  was  neither  justice 
nor  equity  in  requiring  the  people  who  had  been  at  the  expense 
of  paving  the  streets  to  pay  air  additional  sum  for  gas  because 
the  plant,  when  put  in,  would  have  to  be  at  the  expense  of  tak- 
ing up  and  replacing  the  pavements  in  building  the  same..  He 
held  that  such  added  value  was  wholly  theoretical,  when  no  ben- 
efit was  derived  therefrom.  We  find  no  error  in  this  disposi- 
tion of  the  question.  (P.TJ.R.1915D,  577,  590,  238  U.S.  153, 
59  L.  ed.  1244,  35  Sup.  Ct  Kep.  811.) 

In  accordance  with  the  principles  expressed  in  the  foregoing,, 
and  heretofore  laid  down  by  us,  the  Commission  finds  that  no 
sums  can  be  included  in  the  rate-making  value  of  the  property 
for  the  cost  of  paving  not  disturbed  at  the  time  mains  were  laid. 

Overheads. 

[3]  Tables  1  and  2  show  substantial  differences  in  the 
amounts  for  overhead  expenses  obtained  by  representatives  of 
the  company  and  by  Bennett.  On  a  reproduction  new  basis  the 
company  estimated  overhead  allowances  for  the  hot  water 
department  at  $44,145 ;  or  about  17  per  cent  of  the  cost  of  the 
property;  and  for  the  steam  heating  department  at  $50,644  or 
about  16  per  cent;  on  the  basis  of  original  cost  the  company 
obtained  for  the  hot  water  heating  department  $42,900,  or  about 
19  per  cent,  and  for  the  steam  heating  department  $49,500,  or 
about  17  per  cent;  while  Bennett  on  the  basis  of  original  cost 
obtained  amounts  of  $27,307  and  $38,600,  respectively,  equiv- 
alent to  13  per  cent  in  both  cases.  In  determining  cost  of  repro- 
duction new,  company  representatives  assumed  a  construction 
period  of  20  months  and  an  organization  sufficient  to  build  the 
plant  in  that  time..  From  these  assumptions  were  computed 
amounts  for  so-called  overheads,  including  organization,  local, 
and  engineering  expenses,  interest  during  construction,  and 
similar  expenditures. 

From  consideration  of  the  evidence  in  this  case,  it  appears 
the  allowances  for  overheads  made  by  company  representatives 
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are  at  least  liberal,  and  those  made  by  Bennett  may  be  regarded 
as  reasonable. 

Materials  and  Supplies. 

As  shown  in  tables  1  and  2,  representatives  of  the  company 
estimated  its  requirements  in  the  way  of  materials  and  supplies 
for  the*  hot  water  heating  department  at  $8,200  and  for  the 
steam  heating  department  at  $11,500,  a  total  of  $19,700.  Ben- 
nett estimated  similar  requirements  at  $6,205  for  the  hot  water 
heating  department  and  $9,071'  for  the  steam  heating  depart- 
ment, or  a  total  of  $15,276. 

After  considering  the  evidence  in  this  case,  including  the 
character  of  the  business,  the  Commission  is  of  the  opinion,  and 
finds,  that  to  properly  care  for  petitioner's  needs  in  the  way  of 
materials  and  supplies  will  require  the  sum  of  $9,000  for  the 
steam  heating  department  and  $7,000  for  the  hot  water  heating 
department,  or  a  total  of  $16,000. 

Cash  Working  Capital. 

[4]  As  shown  in  tables  1  and  2,  Wilcox  fixed  upon  $20,000 
as  a  proper  sum  to  care  for  the  cash  working  capital  require- 
ments of  petitioner's  heating  department.  Byron  T.  Gifford, 
Consulting  Engineer,  Grand  Eapids,  Michigan,  gave  evidence 
on  behalf  of  the  company  and  obtained  for  similar  require- 
ments the  sum  of  $49,000.  Bennett  fixed  upon  $27,700  as  suf- 
ficient for  the  purpose. 

The  working  capital  requirements  deduced  by  Gifford  are 
based  upon  50  days  operation  of  the  plant  during  the  coldest 
weather.  In  a  heating  system  such  conditions  obtain  for  only 
a  small  portion  of  the  year,  and  to  provide  working  capital  for 
a  year  upon  the  basis  of  maximum  demand  for  less  than  one- 
sixth  of  that  time  manifestly  would  be  unfair  to  the  consumer. 
What  the  Commission  is  bound  to  determine  is  a  fair  average 
sum  that  will  suffice  for  petitioner's  needs  throughout  the  year. 

After  due  consideration  of  all  the  evidence  in  this  case,  the 
Commission  is  of  the  opinion,  and  so  finds,  that  to  provide  prop- 
er working  capital  for  petitioner's  hot  water  heating  depart- 
ment will  reasonably  require  the  sum  of  $13,000  and  for  the 
steam  heating  department,  the  sum  of  $17,000,  a  total  of  $30,- 
000. 
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Apportionment  of  Property  Values. 

The  central  power  station  herein  involved  is  used  in  furnish- 
ing electric,  steam  heating,  and  hot  water  heating  services,  and 
many  of  the  facilities  and  employees  are  used  in  common.  It  is 
therefore  clear  that  costs  of  equipment  used  in  the  various  serv- 
ices must  be  allocated  to  the  several  departments.  The  basis 
used  by  the  company's  engineers  in  this  case,  the  results  of 
•  which  are  reflected  in  tables  1  and  2,  is  known  as  the  maximum 
demand  method.  In  using  this,  method,  for  example,  the  boiler 
capacity  required  by  each  utility,  operating  separately,  is  de- 
termined and  its  percentage  of  the  total  capacity  forms  the  pro- 
portion of  the  cost  of  the  existing  boiler  plant  allocated  to  that 
utility.  Application  of  the  method  to  the  present  case  resulted 
in  allocating  34  per  cent  of  the  cost  of  the  boilers  and  auxiliary 
equipment  to  the  steam  heating  department;  22  per  cent 
to  the  hot  water  heating  department,  and  the  remaining  44  per 
cent  to  the  electric  department. 

Initially  Bennett  (Exhibit  A)  apportioned  costs  of  jointly 
used  equipment  between  the  heating  and  the  electrical  depart- 
ments on  the  basis  of  maximum  demanji,  which  resulted  in  allo- 
cating 34  per  cent  to  the  steam  heating;  22  per  cent  to  the  hot 
water  heating;  and  44  per  cent  to  the  electric  departments,  re- 
spectively. These  amounts  agree  with  the  results  obtained  by 
the  company  upon  the  same  basis.  Later  Bennett  made  another 
apportionment  (Bennett's  Exhibit  C)  of  jointly  used  property 
upon  the  basis  of  "excess  cost,"  a  method  used  by  him  in  two 
previous  rate  cases,  Re  Rockford  Electric  Co.  P.U.R.1918A, 
541,  and  Kennedy  v.  DeKalb-Sycamore  Electric  Co.  P.TT.R. 
1917E,  288.  By  this  method  there  was  apportioned  59.4  per 
cent  of  the  boiler  room  equipment,  which  is  the  jointly  used 
property,  to  the  steam  and  hot  water  heating  department,  as 
compared  with  56  per  cent  allocated  by  the  "maximum  demand" 
method. 

This  method  of  allocating  costs  of  jointly  used  property  is 
based  upon  the  amount  of  coal  used  by  the  heating  department 
5n  excess  of  that  which  would  normally  be  required  by  the  elec- 
trical department  and  is  found  by  comparing  the  records  of  sta- 
tion operations  for  the  nonheating  season  with  those*  of  the 
heating  season.     Evidence  shows  that  during  the  summer  of 
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1918  operating  conditions  at  the  central  station  of  this  com- 
pany were  normal  and  that  the  generation  of  one  kilowatt  Yam: 
of  electric  energy  in  the  months  of  June,  July,  and  August, 
1918,  required  an  average  consumption  of  4.73  pounds  of  coal. 

In  the  corresponding  months  of  1916  and  1917  the  average 
coal  consumption  was  5.1  pounds  per  kilowatt  hour,  and  5.5 
pounds  per  kilowatt  hour,  respectively.  However,  by  reason  of 
certain  construction  work  at  the  plant  in  those  years  whereby 
the  use  of  coal  saving  devices  was  impracticable,  the  efficiency 
of  the  plant  was  somewhat  reduced.  For  this  reason,  in  using 
this  method  in  the  instant  case  due  consideration  has  been  giv- 
en this  fact  Predicated  upon  the  maximum  coal  consumption 
in  any  month  in  1918,  Bennett  found,  after  making  due  allow- 
ance for  possible  savings  in  coal  by  metering  all  steam  heating 
consumers,  that  59.4  per  cent  of  the  boiler  plant  is  properly 
chargeable  to  the  heating  department  and  the  remaining  40.6 
per  cent  to  the  electric  department.  Other  facilities,  such  as 
buildings,  were  segregated  in  accordance  with  the  equipment 
contained  in  the  building,  and  the  part  containing  jointly  used 
property  was  divided  upon  the  same  basis  as  the  boilers. 

The  application  of  the  'maximum  demand  method  to  the  in- 
stant case,  as  hereinbefore  stated,  results  in  allocating  to  the 
heating  department  a  less  amount  of  property  than  does  the  use 
of  the  excess  cost  method,  which  assumes  that  a  certain  amount 
of  boiler  room  equipment  must  be  available  at  all  times  for  the 
electric  department,  and  that  the  additional  equipment  required 
by  the  heating  department  is  measured  by  the  greater  amount 
of  fuel  required  during  the  month  of  maximum  coal  consump- 
tion. 

At  the  instance  of  the  Commission,  Professor  J.  D.  Hoffman, 
director  of  the  department  of  applied  mechanics,  Purdue  Uni- 
versity, testified  concerning  various  questions  involved  in  this 
case.  Among  the  evidence  offered  by  him  is  a  report  (Hoff* 
man's  Exhibit  A)  stating  his  conclusions  on  certain  matters. 
At  pages  9  and  10  of  the  report,  it  is  stated: 

"After  considering  the  matter  carefully  I  am  convinced  that 
the  allocation  of  property  values  has  been  made  upon  an  equita- 
ble basis." 
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Fair  Value  of  the  Property. 

[5]  Upon  the  fair  present  value  of  its  property  devoted  to 
furnishing  a  public  service,  petitioner  is  entitled  to  earn  a  rea- 
sonable return.  In  determining  the  fair  rate-making  value  in 
this  case,  the  Commission  has  followed  the  principles  laid  down 
in  the  Minnesota  Kate  Cases  (230  U.  S.  352),  57  L.  ed.  1511, 
48  L.E.A.(KS.)  1151,  33  Sup.  Ct.  Eep.  729,  Ann.  Cas. 
1916 A,  18,  wherein  it  is  said: 

"The  ascertainment  of  that  value  is  not  'controlled  by  arti- 
ficial rules/  It  is  not  a  matter  of  formulas,  but  there  must  be  a 
reasonable  judgment,  having  its  basis  in  a  proper  consideration 
of  all  relevant  facts." 

After  considering  all  the  evidence  and  arguments  of  counsel 
in  this  case  bearing  upon  the  values  of  the  property  herein  in- 
volved, the  investment  therein,  its  original  cost,  its  cost  to  repro- 
duce, and  present  value,  including  all  overheads;  preliminary 
costs,  costs  of  engineering,  supervision,  interest,  insurance, 
organization,  and  legal  expenses  during  construction,  working 
capital,  materials  and  supplies,  and  all  other  elements  of  value, 
tangible  and  intangible,  and  considering  the  plant  is  now  a  go- 
ing concern  in  successful  operation,  the  Commission  finds  that 
the  fair  rate-making  value  of  petitioner's  property  devoted  to 
furnishing  hot  water  heating  service  in  Springfield,  Illinois,  is 
$260,000,  and  of  its  property  devoted  to  furnishing  steam  heat- 
ing service  is  $340,000. 

Rate  of  Return. 

[6]  In  addition  to  other  proper  revenues,  petitioner  is  enti- 
tled to  earn  a  reasonable  rate  of  return  upon  the  fair  rate-mak- 
ing value  of  its  property  hereinbefore  determined.  A  reason- 
able rate  of  return  varies  with  the  conditions  under  which  a 
property  is  operated,  the  competency  of  the  management,  the 
rates  of  interest  prevailing  in  the  locality  in  which  the  utility 
is  situated,  and  various  other  factors. 

After  considering  all  the  evidence  in  this  case,  including  that 
relating  to  amount  and  quality  of  heating  service  rendered  by 
petitioner,  the  Commission  is  of  the  opinion,  and  so  finds,  that 
the  company  will  have  no  cause  for  complaint  if,  in  the  deter- 
mination of  the  reasonableness  of  the  temporary  rates  heretofore 
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authorized  by  the  Commission  and  those  herein  prescribed  by  it 
ior  the  ensuing  year,  petitioner  shall  receive,  upon  the  fair  rate- 
making  value  of  the  property  as  hereinbefore  determined,  a  fate 
of  return  between  6  and  7  per  cent  per  annum. 

Depreciation. 

[7]  Extended  discussion  of  the  principles  underlying  allow- 
ances for  depreciation  occurring  in  public  utility  properties 
heretofore  has  been  given  by  the  Commission  and  need  not  here 
be  amplified.  It  is  a  well-recognized  principle  of  scientific  rate 
making  that  an  efficiently  operating  company  must  earn  suffi- 
cient to  pay  its  operating  expenses  and  taxes,  and  to  provide 
a  reasonable  return  upon  the  fair  value  of  its  property,  and 
sums  to  care  for  the  depreciation  accruing  because  of  wear  piid 
tear,  obsolescence,  inadequacy,  and  other  causes  that  a?e  contin- 
uously operating  to  disintegrate  the  physical  articles.  The  rate 
•f  depreciation,  of  course,  varies  with  different  articles,  but  in 
a  composite  property  such  as  that  under  consideration,  reason- 
ably accurate  estimates  may  be  made,  based  upon  the  expe- 
riences of  engineers  and  operators  of  similar  properties*  of  the 
annual  loss  because  of  depreciation. 

All  valuations  offered  in  evidence  in  this  case  made  allow- 
ance for  accrued  depreciation.  Wilcox  relied  largely  upon  the 
results  of  inspection,  although  age  was  considered.  For  exam- 
ple, test  holes  were  dug  at  various  places  and  the  mains  inspect- 
ed. For  certain  articles  witnesses  for  the  company  assigned  a 
rate  of  depreciation  that  would  correspond  approximately  to 
lives  of  150  years. 

For  the  determination  of  accruing  depreciation,  Bennett  com- 
piled a  detailed  table  setting  up  the  estimated  annual  rate  of 
depreciation  of  the  various  articles  or  classes  of  property  com- 
prising the  heating  systems.  From  this  he  found  an  average  an- 
nual depreciation  in  the  steam  heating  system  amounting  to 
$10,560  and  in  the  hot  water  heating  system  an  amount  of 
$8,340,  or  a  total  annual  depreciation  in  the  heating  property 
of  $18,900.  Section  141  of  the  Uniform  Accounts  for  Heating 
Utilities,  prescribed  by  the  Commission,  and  effective  January 
1,  1919,  requires  that  interest  earnings  shall  be  credited  to  the 
depreciation  fund.  Bennett's  determination  of  the  foregoing 
amounts  gave  no  consideration  to  interest  accruals,  . ) 
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Testifying  in  behalf  of  petitioner,  witness  Gifford  (2  Record 
394)  stated  he  considered  fair  an  annual  depreciation  rate  of 
3.0  per  cent,  which  if  applied  to  the  Wilcox  estimate  of  cost  of 
reproduction  new,  including  overheads  but  excluding  working 
capital  and  materials  and  supplies,  would  produce  an  annual 
depreciation  in  the  total  heating  property  of  $20,221.  Applied 
to  the  company's  estimate  of  original  cost  of  the  property  (Peti- 
tioner's Exhibit  K)  in  the  same  way  there  would  result  an  an- 
nual depreciation  of  $18,266. 

[8]  In  making  proper  allowances  for  amounts  petitioner 
may  be  allowed  to  care  for  the  depreciation  thus  annually  accru- 
ing in  its  property,  it  must  constantly  be  borne  in  mind  that 
rates  of  depreciation  bear  a  close  relation  to  the  care  with  which 
thfe  property  is  maintained.  However,  regardless  of  the  care 
exercised  in  maintaining  the  various  articles,  they  finally  come 
to  the  ends  of  their  lives,  hence  the  necessity  for  depreciation 
allowance. 

Section  14  of  the  Illinois  Public  Utilities  Act  provides: 

"The  Commission  may  from  time  to  time  ascertain  and 
determine  and  by  order  fix  proper  and  adequate  rate  of  depre- 
ciation of  the  several  classes  of  property  for  each  public  utility." 

[0]  Effective  January  1,  1919,  the  Commission  prescribed 
a  system  of  uniform  accounts  for  heating  utilities  which  pro- 
vides that  allowances  for  accruing  depreciation  shall  be  carried 
in  a  separate  acoount,  representing  either  cash  or  its  equivalent, 
and  that  all  interest  accruals  shall  be  credited  to  this  fund. 

[10]  The  rates  herein  considered  are  for  emergency  relief 
made  necessary  by  war  conditions.  In  compliance  with  the 
foregoing  statute,  and  taking  into  consideration  the  probable 
interest  earnings  from  the  fund,  the  Commission  is  of  the  opin- 
ion, and  finds,  that  to  care  for  the  depreciation  annually  accru- 
ing in  the  steam  heating  property  of  petitioner  will  require  the 
sum  of  $8,500;  similarly,  to  care  for  the  depreciation  annually 
accruing  in  the  hot  water  heating  property  will  require  the  sum 
of  $6,500.  To  these  sums  should  be  added  2.5  per  cent  of  all 
additions  and  betterments  to  petitioner's  steam  and  hot  water 
heating  properties  installed  after  January  1,  1920.  Should  it 
subsequently  appear  that  the  foregoing  allowances  should  be 
changed,  the  Commission  will  take  such  action  as  shall  be  appro- 
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priate  in  the  light  of  facts  developed  at  further  hearings  in  this 
matter. 

Revenues. 

Table  3  shows  that  under  rates  then  in  effect  total  revenues 
from  the  heating  departments  of  the  Springfield  Gas  &  Electric 
Company  increased  from  $137*,260  in  1916  to  $144,774  in 
1917.  Concerning  probable  revenues  under  changed  rates  the 
evidence  in  the  case  contains  little,  hence  extended  discussion 
of  the  matter  cannot  here  be  given. 

Based  upon  estimated  sales  in  1918-1919  of  226,720,000 
pounds  of  metered  condensation  at  a  net  rate  of  56  cents  per 
1,000  pounds,  Bennett  obtained  a  probable  revenue  for  the 
steam  heating  department  of  $128,781.  Similarly,  based  upon 
an  estimated  connected  radiation,  including  tanks,  of  412,130 
square  feet,  at  a  net  rate  of  19.9  cents  per  square  foot,  he  ob- 
tained a  probable  revenue  in  1918-1919  for  the  hot  water  heat- 
ing department  of  $81,702.  Both  the  foregoing  rates  are  sub- 
stantially the  same  as  the  temporary  rates  authorized  by  the 
Commission  in  its  order  of  September  19,  1918,  and  in  effect 
during  the  heating  season  1918-1919. 

After  considering  all  the  evidence  in  this  case  relating  to 
probable  revenues  of  petitioner,  and  adhering  to  the  principle 
hereinafter  laid  down  that  the  heating  department  should  be 
considered  as  a  unit  except  for  the  purposes  of  determining 
rates  between  the  two  classes  of  heating  service,  the  Commission 
is  of  the  opinion  that  the  rates  authorized  in  its  order  of  Sep- 
tember 19,  1918,  will  produce  revenues  in  the  1918-1919  heat- 
ing season  of  approximately  $180,000  for  the  steam  heating 
department,  and  $32,000  for  the  hot  water  heating  department, 
or  a  total  of  $211,000. 

Operations. 

Actual  operations  of  petitioner  for  the  calendar  years  1915, 
1916,  and  1917,  as  shown  by  the  company's  records,  and  esti- 
mated operations  for  the  year  1918-1919,  are  concisely  shown 
in  table  III: 

Table  III  shows  net  revenues  in  1916  were  about  the  same 
as  in  1915.  In  1917,  however,  despite  a  reasonable  increase  in 
total  revenues,  the  rising  costs  of  labor  and  materials  reduced 
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the  net  revenues.  Principal  among  these  higher  costs  is  that  of 
coal,  which  increased  from  $1.03  per  ton  at  the  plant  in  1916 
to  $2.48  per  ton  at  the  plant  in  1918.  Practically  all  other 
materials  used  in  supplying  heating  service  have  also  advanced 
in  cost. 

Apportionment  of  Expenses. 

Production  or  generation  expenses  at  Station  A  are  incurred 
jointly  by  the  electric  and  heating  departments,  and  their  prop- 
er apportionment  between  the  electric,  steam  heating,  and 
hot  water  heating  services  therefore  becomes  of  importance. 
The  witness,  Gifford,  presented  an  estimate  of  the  probable 
operating  expenses  of  petitioner  during  the  heating  season  of 
1918-1919,  and  apportioned  these  upon  three  bases,  (a)  addi- 
tional cost,  (b)  equal  share,  and  (c)  a  combination  of  the  two 
foregoing,  which  he  considered  the  most  equitable.  The  two 
first  methods  he  considered  interesting  only  because  they  showed 
the  limits  within  which  the  apportionment  might  be  made. 
Bennett  checked  the  results  obtained  by  the  last  named  method, 
concluded  they  were  fair,  and  used  them  in  his  calculations. 

Bennett  also  placed  in  evidence  a  scheme  for  fuel  division 
between  the  electric  and  heating  departments  based  upon  the 
"excess  cost"  method  used  by  him  in  the  Rockford  and  DeKalb 
heating  cases,  supra.  He  ascertained  that  during  the  summer 
months  of  1918,  the  generation  of  one  kilowatt  hour  of  current 
required  4.73  pounds  of  coal.  By  charging  the  electric  depart* 
ment  with  coal  at  this  rate  during  the  heating  season  and  the 
excess  to  the  heating  department  he  determined  that  54.7  per 
cent  of  fuel  and  certain  other  expenses  chargeable  in  the  same 
ratio  should  be  assigned  to  the  electrical  department,  and  43.3 
per  cent  to  the  heating  department.  On  the  basis  of  excess  cost 
there  would  be  charged  to  the  heating  department  9.6  per  cent 
more  production  expense  than  by  the  combination  of  the  addi- 
tional cost  and  equal  share  methods. 

The  cost  of  coal  burned  at  Station  A  during  the  heating  sea- 
son is  distributed  on  the  company's  books  by  charging  the  elec- 
tric department  at  the  rate  of  5.0  pounds  of  coal  per  kilowatt 
hour  delivered  to  the  switchboard,  and  charging  the  balance  of 
the  coal  consumed  to  the  heating  department    Evidence  shows 

P.U.JL1920A.  30 


466 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 


that  5.0  pounds  of  coal  per  kilowatt  hour  at  the  switchboard  is 
equivalent  to  4.73  pounds  of  coal  per  kilowatt  hour  generated, 
the  difference  being  accounted  for  in  station  losses. 

♦The  results  secured  by  the  various  methods  placed  in  evidence 
are  concisely  shown  in  table  IV : 

TABLE  IV. 


Division. 


Considering  heat  as  by-product: 

Steam  and  hot  water  equal  shares  .. 

Electric  as  by-product: 

Steam  and  hot  water  equal  shares  . . 

Each  department  equal  share,  based 
upon  demand  only  

Combination  of  additional  cost  and 
equal  share  methods  assigning  each 
department  its  due  advantage  from 
combination  operation 

Gilford's  "Excess  Cost" 

Company's    

Bennett's 


Percentage  Assigna 

ble  to 

Electric. 

Steam. 

Hot  Water. 

58.00 

Heating 
26.40 

Heating 
15.60 

32.60 

42.50 

24.90 

46.68 

31.60 

21.72 

55.30 
54.70 
53.50 
55.30 

27.20 
27.60 
27.30 
27.20 

17.50 
17.70 
19.20 
17.50 

The  foregoing  percentages,  determined  from  apportionment 
of  fuel,  were  applied  to  the  cost  of  fuel,  boiler  room  labor,  and 
equipment,  these  costs  comprising  nearly  90  per  cent  of  produc- 
tion expenses.  Comparisons  of  the  four  last-named  methods 
show  results  Substantially  in  accord. 

Concerning  Bennett's  method  of  apportioning  operating  ex- 
penses, herein  discussed,  Hoffman's  report,  hereinbefore  re- 
ferred to,  states: 

"It  is  apparent,  also,  that  the  generating  expenses  have  been 
apportioned  very  nearly  to  the  'additional  cost'  basis,  that  is  to 
say,  expense  of  combined  operation  above  that  necessary  tp  pro- 
duce the  electric  current  when  running  as  an  electric  generation 
plant,  is  charged  against  the  heating  system." 

"I  am  also  of  the  opinion  that  the  additional  cost  basis  of 
equating  operating  costs  is,  in  this  case,  the  best  method  known 
to  the  writer.  ...  It  is  my  opinion  that  no  method  of  appor- 
tionment yet  brought  forward  can  be  universally  applied.  The 
individual  characteristics  in  and  around  each  plant  must  gov- 
ern the  final  scheme." 

Estimated  Operating  Expenses  Heating  Season  of  1918—1919* 
Table  3  shows  that  Bennett's  estimate  of  the  production  ex- 
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penses  in  petitioner's  steam  heating  department  during  the 
1918-1919  season  was  $28,324  greater  than  the  expenditures 
shown  by  the  company's  books  for  the  year  ended  December  31, 
1917.  Similarly,  table  III  shows  that  for  the  hot  water  heat- 
ing department  Bennett's  estimate  of  production  expenses  for 
the  1918-1919  heating  season  is  $12,452  higher  than  the 
expenditures  shown  by  the  company's  books  for  the  year  ended 
December  31,  1917. 

In  both  cases  the  higher  costs  obtained  by  Bennett  are  due 
principally  to  the  increases  in  costs  of  labor  and  material. 
Evidence  shows  that  after  making  due  allowance  for  possible 
savings  in  coal  because  of  universal  metering  of  steam  heating 
service,  Bennett  took  the  operating  date  for  the  year  1917  and 
applied  thereto  the  much  higher  costs  of  labor  and  material  pre- 
vailing in  1918-1919.  For  example,  during  the  year  ended 
December  31,  1917,  the  average  cost  of  coal  at  the  plant  was 
$1.40  per  ton,  while  in  June,  1918,  the  cost  was  $2.48  per  ton, 
an  increase  of  77  per  cent. 

Inasmuch  as  the  company's  apportionment  of  the  production 
expenses  incurred  in  the  electric  and  heating  departments  is 
comparable  with  the  method  used  by  Bennett,  it  fairly  may  be 
assumed  that  the  larger  total  production  expense  found  by  him 
is  due  to  increases  in  cost  of  labor  and  materials. 

Bennett's  report  shows  in  detail  his  method  of  determining 
the  portion  of  distribution  expenses  chargeable  to  the  two 
branches  of  the  heating  department.  In  general,  the  allocation 
was  made  after  a  detailed  analysis  had  been  made  of  the  pay 
rolls.  To  the  hours  of  labor  then  found  Bennett  applied  the 
rates  of  wages  prevailing  in  June,  1918.  In  addition  to  the 
cost  of  labor,  the  costs  of  the  materials  entering  into  distribu- 
tion expense  were  determined  for  the  1916-1917  heating  season 
end  increased  by  percentages,  varying  with  the  material,  in 
order  to  determine  their  cost  during  the  1918-1919  heating  sea- 
son. 

Utilization  expense,  which  is  largely  an  item  of  labor,  was 
estimated  by. Bennett  in  the  same  manner  as  heretofore  ex- 
plained for  other  labor  expenses.  Commercial  expense  was 
largely  based  on  the  pay  roll  of  June,  1918,  the  salaries  of  the 
employees  of  the  collection  bureau  being  allocated  between  the 
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gas,  electric,  steam  and  hot  water  heating  departments  in  propor- 
tion to  the  number  of  bills  rendered  for  each.     The   small 

.  amount  of  supplies  included  in  this  account  was  estimated  from 
an  analysis  of  the  amount  spent  for  similar  supplies  during  the 
1916-1917  season.  Gifford  apparently  made  an  out-of-hand 
estimate  of  the  distribution,  utilization,  and  commercial  ex- 
penses, as  his  figures  are  in  round  numbers  and  approximate 
the  amounts  charged  on  the  company's  books  for  these  respec- 
tive expenses.  In  table  III  utilization  expense  has  been  grouped 
with  distribution  expense,  and  commercial  expense  with  general 
expense  in  order  to  make  a  comparison  with  the  expenses  for 
the  years  1915,  1916,  and  1917. 

Table  III  shows  a  large  difference  between  the  estimated 
general  expenses  obtained  by  Gifford  and  Bennett.  Gifford 
made  estimates  for  these  expenses  in  the  same  manner  as  for 
distribution,  utilization,  and  commercial  expenses.  Certain  of 
the  general  expenses,  salaries  of  general  officers  and  clerks,  sta- 
tionery, office  rent,  general  supplies,  and  miscellaneous  expenses 
were  apportioned  by  Bennett  in  proportion  to  the  operating  ex- 
penses of  each  department,  exclusive  of  general  expenses.  The 
company  distributes  these  expenses  between  the  four  depart- 
ments in  the  ratio  that  the  gross  revenue  of  each  bears  to  the 
total  gross  revenue  of  the  four  departments. 

Certain  other  general  expenses,  such  as  salary  of  publicity 
manager,  law  expense,  injuries  and  damages,  insurance,  and 
miscellaneous  general  expenses,  chargeable  to  all  four  depart- 
ments have  been  distributed  on  the  company's  books  without 
regard  to  the  gross  revenue  of  the  departments.  Bennett  took 
the  company's  distribution  for  the  above  expenses  excepting  the 
item  of  miscellaneous  general  expense,  which  was  apportioned 
to  the  two  heating  departments  without  reference  to  the  charges 
shown  on  the  company's  books.  The  company's  charges,  which 
include  office  supplies,  expenses,  donations  to  various  local 
organizations,  telephone  service,  petty  cash  account,  and  miscel- 
laneous items,  were  abnormal  because  of  large  expenses  incur- 
red by  the  gas  and  electric  departments  in  prior  years. 

[11-12]  Insofar  as  donations  to  charitable  enterprises  are 

.  concerned,  the  Commission  is  of  the  opinion  that  such  expend- 
itures by  a  utility  should  not  be  included  in  operating  expenses 
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-  used  as  a  basis  for  determining  rates,  but  should  be  made  from 
the  profits  of  the  business.  Bennett  also  included  in  operating 
expenses  $687  and  $379  for  the  steam  heating  and  hot  water 
heating  utilities,  respectively,  to  provide  for  the  annual  distri- 
bution of  one-tenth  of  the  expenses  incurred  by  petitioner  in 
this  rate  case,  which  amounted  to  $2,460  at  the  time  of  his 
investigation.  The  Commission  has  heretofore  laid  down  the 
general  rule  that  a  reasonable  allowance  for  rate  procedure 
expenses  may  properly  be  included  where  an  excessive  rate  of 
return  had  not  been  earned  in  the  past.  (Piercy  v.  Citizens' 
Gas,  E.  &  H.  Co.  111.  P.  U.  C.  R.  Vol.  5,  389.) 

[13]  In  this  cause  is  involved  the  allocation  of  property  and 
operating  expenses  between  the  electric,  steam  heating,  and  hot 
water  heating  departments,  and  this  Commission  has  heretofore 
laid  down  the  principle  that  within  reasonable  limits  each  class 
of  serviee  should  be  self  sustaining.  The  principles  upon  which 
are  based  the  determination  of  such  reasonable  limits  are  well 
expressed  in  Piercy  v.  Citizens'  Gas,  E.  &  H.  Co.  HI.  P.  U.  0. 
R.  VoL  5,  340,  372-373,  wherein  it  is  stated: 

"However,  ^he  Supreme  Court  recognizes  that  the  State  in 
passing  upon  these  questions  may  be  influenced  by  public  policy 
so  long  as  in  such  a  determination  it  does  not  overstep  the 
bounds  of  reason.  In  this  connection  in  the  same  case,  the 
Supreme  Court  has  this  to  say  at  page  287  (Northern  P.  R.  Co. 
v.  North  Dakota,  P.U.R.1915C,  277) : 

"  'The  legislature  undoubtedly  has  a  wide  range  of  discretion 
in  the  exercise  of  the  power  to  prescribe  reasonable  charges,  and 
it  is  not  bound  to  fix  uniform  rates  for  all  commodities,  or  to 
secure  the  same  percentage  of  profit  on  every  sort  of  business. 
There  are  many  factors  to  be  considered — differences  in  the 
articles  transported,  the  care  required,  the  risk  assumed,  the 
value  of  the  service,  and  it  is  obviously  important  that  there 
should  be  reasonable  adjustments  and  classifications.  Nor  is  its 
authority  hampered  by  the  necessity  of  establishing  such  mi- 
nute distinctions  that  the  effective  exercise  of  the  rate-making 
power  becomes  impossible.9 " 

"While,  from  the  standpoint  of  expert  analysis,  the  use  of 
the  equipment  may  present  a  proper  basis  for  allocation,  the 
Commission  in  the  exercise  of  its  judgment  will  give  considera- 
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tion  to  those  other  factors  which  influence  an  equitable  solution 
such  as  the  relative  importance  of  the  various  utility  services,, 
the  necessities  of  the  community  and  the  effect  which  the  deci- 
sion will  exert  upon  the  conduct  of  the  enterprise  and  the  wel- 
fare of  the  consumers  and  citizens.  The  decision  will  not,  how- 
ever, result  in  placing  the  burdens  of  one  utility  service  upon 
other  consumers.  In  the  exercise  of  this  discretion  the  Com- 
mission is  acting  within  its  duties  as  above  outlined  by  the  Unit- 
ed States  Supreme  Court." 

In  allocating  operating  expenses  to  the  electric  and  heating 
departments  of  petitioner,  the  Commission  will  follow  the  fore- 
going principles.  In  accordance  with  the  doctrine  laid  down 
by  the  United  States  Supreme  Court  in  the  Northern  Pacific 
Railway  Company  case,  supra,  the  Commission  also  is  of  the 
opinion  that  in  making  its  findings  involving  total  income  and 
total  operating  expenses  of  petitioner's  heating  departments, 
the  two  classes  of  heating  service  should  be  considered  ^s  a 
whole.  However,  for  the  purposes  of  determining  just  and  rea- 
sonable rates  as  between  those  consumers  who  use  steam  heat- 
ing or  hot  water  heating  service,  and  for  that  purpose  only,  the 
Commission  will  make  separate  fiildings  for  the  two  classes  of 
service  as  to  operating  expenses  and  income. 

After  considering  all  the  evidence  in  this  case  relating  to  the 
expenses  of  operation,  the  Commission  is  of  the  opinion,  and 
so  finds,  that  to  properly  care  for  the  fair  annual  normal  operat- 
ing expenses  and  taxes  of  petitioner's  steam  and  hot  water  heat- 
ing departments,  will  require  the  sum  of  $146,000.  For  the 
purpose  of  determining  rates  for  each  class  of  heating  service, 
the  Commission  is  of  the  opinion  and  finds  that  the  fair  annual 
normal  operating  expenses,  including  taxes,  of  the  steam  heat- 
ing department  is  the  sum  of  $92,000,  and  of  the  hot  water 
heating  department  $54,000. 

Service. 

There  appeared  as  complaining  witnesses  in  this  case  38  con- 
sumers representing  41  premises  heated  by  hot  water  service 
and  23  heated  by  steam  heating  service.  The  consumers  repre- 
senting* the  premises  heated  by  steam  complained  principally 
about  the  large  increase  in  the  total  charges  for  the  service 
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under  the  temporary  rates  authorized  by  the  Commission  Sep* 
tember  19,  1918,  compared  with  the  charges  under  the  previous 
rates.  Evidence  shows  that  practically  all  of  the  complaining 
steam  heating  consumers  previously  received  preferential  rates, 
while  the  temporary  rates  authorized  by  the  Commission  were 
applied  without  discrimination,  resulting  in  substantially  in- 
creased bills,  due  partly  to  the  higher  rates  and  partly  to  the 
elimination  of  the  discriminatory  charges  heretofore  enjoyed  by 
these  consumers.  None  of  these  witnesses  complained  of  the 
character  of  the  service  rendered,  and  all  who  gave  an  opinion 
stated  that  it  was  satisfactory. 

Consumers  representing  41  premises  heated  by  hot  water 
service  all  complained  about  either  the  increased  bills  or-  the 
character  of  the  service  rendered.  Some  of  the  consumers  stat- 
ed that  service  had  never  been  satisfactory;  others  that  the  serv- 
ice was  now  less  satisfactory  than  during  the  past  few  years  and 
expressed  the  opinion  that  the  mains  had  been  overloaded ;  while 
others  stated  that  when  reported  to  the  company  the  inferior 
service  had  been  remedied.  Petitioner  placed  in  evidence  ex- 
tended testimony  and  exhibits  showing  the  complaints  erf  in- 
creased bills  were  due  to  preferential  rates  previously  in  effect, 
as  was  the  case  with  consumers  who  complained  of  increased 
steam  heating  bills.  The  rate  previously  in  effect  was  IS  cents 
per  square  foot  of  required  radiation  and  that  temporarily  auth- 
orized by  the  Commission  is  19.8  cents  net. 

The  premises  of  each  consumer  complaining  of  the  hot  water 
service  was  made  the  subject  of  a  special  investigation  by  peti- 
tioner and  much  testimony  was  given  relative  to  the  conditions 
found.  Many  of  the  consumers  complained  that  it  was  neces- 
sary to  supplement  the  hot  water  heating  service  furnished  by 
the  company  with  heat  from  .coal  grates,  ranges,  gas  heaters,  and 
other  auxiliary  sources  of  heat,  even  when  the  temperature  of 
the  outside  air  was  not  less  than  20  degrees  above  mere  Fahrn- 
heit  Evidence  was  introduced  in  behalf  of  petitioner  which 
tended  to  show  that  in  a  number  of  cases  the  inferior  service 
was  due  either  to  a  lack  of  radiation  in  the  consumer's  prem- 
ises or  to  some  local  conditions  which  had  been  brought  to  the 
attention  of  the  consumer  and  which  had  not  been  remedied. 

The  evidence  in  this  case  contains  much  testimony  bearing 
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upon  the  carelessness  of  consumers  in  regulating  their  heat  sup- 
ply, with  consequent  waste  to  themselves  and  the  company.  On 
the  other  hand,  much  of  the  complaint  concerning  unsatisfac- 
tory heating  service,  particularly  that  from  the  hot  water  sys- 
tem, appears  justified.  Outstanding  is  the  lack  of  co-operation 
between  the  company  and  its  patrons.  Unsatisfactory  heating 
service  is  an  exasperation  to  those  forced  to  suffer  from  it,  and 
probably  results  in  more  bitter  feeling  than  any  other  branch 
of  public  utility  service.  Hence,  it  is  of  special  importance 
that  heating  facilities  be  reliable  and  efficient  in  operation,  and 
to  remove  causes  of  complaint,  petitioner  should  use  its  utmost 
efforts. 

A .  hot  water  system  of  heating  is  particularly  liable  to 
derangement,  and  lack  of  understanding  on  the  part  of  patrons 
of  the  uses  of  chokes  and  discs  may  readily  result  in  cold  rooms 
with  consequent  annoyance.  Also,  radiators  placed  in  improper 
locations  may  utterly  fail  to  give  desired  results.  In  such  mat- 
ters the  company  is  in  a  peculiarly  strategic  position  to  be  of 
help  to  its  patrons,  inasmuch  as  it  has  full  knowledge  of  factors 
affecting  the  consumer's  heating  system,  information  the  patron 
usually  does  not  have  nor  should  be  expected  to  possess.  Heiice 
it  behooves  the  company  and  its  patrons  to  establish  amiable 
relations  to  the  end  that  mutually  helpful  assistance  may  be 
.rendered  and  a  high  quality  of  service  maintained.  Complaints 
made  to  the  company  should  receive  prompt  and  earnest  atten- 
tion. 

The  Commission  is  of  the  opinion  that  petitioner's  hot  water 
heating  service  is  not  adequate  in  certain  parts  of  Springfield. 
Something  is  wrong  with  the  installation  or  the  regulation,  and 
where  a  consumer  who  has  a  proper  amount  of  radiation  in  his 
premises  does  not  receive  satisfactory  service  the  company 
should  exert  the  utmost  diligence  in  ascertaining  and  removing 
the  cause  of  complaint.  The  rates  hereinafter  authorized  are 
for  adequate  service,  and  upon  evidence  of  inadequate  service 
through  fault  of  the  company  the  Commission  will  issue  such 
orders  as  are  justified  by  the  facts  in  the  case. 

Form  of  Rates. 
In  its  order  entered  September  19,  1918,  the  Commission 
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authorized  certain  increases  in  rates  for  steam  and  hot  water 
heating.  The  rate  authorized  for  steam  heat  was  made  up  of 
two  parts,  (a)  a  fixed  charge, of  8.75  cents  per  square  foot  of 
required  radiation  regardless  of  amount  of  steam  used,  and  (b) 
a  consumption  charge  of  45  cents  per  thousand  pounds  of  me- 
tered condensation.  Both  charges  are  subject  to  a  discount  of 
10  per  cent  for  prompt  payment  of  bills.  As  shown  by  the 
record,  the  foregoing  rates  when  applied  throughout  the  heat- 
ing season  are  equivalent  to  a  net  single  charge  of  56  cents  per 
1,000  pounds  of  metered  condensation. 

Evidence  in  this  case  shows  much  complaint  on  the  part  of 
consumers  against  the  so-called  fixed  charge,  principally  because 
in  the  early  fall  and  late  spring  when  but  little  steam  is  used 
for  heating  purposes  they  are  required  to  pay  for  a  service  appar- 
ently not  performed.  At  these  times  the  fixed  charge  is  some- 
times greater  than  the  steam  actually  consumed. 

[14]  In  determining  a  just  and  reasonable  rate  for  public 
utility  service,  four  principal  factors  must  be  considered: 

(a)  The  value  of  the  property  used  and  useful  in  serving  the 
public. 

(b)  The  rate  of  return  allowed  upon  the  value  thus 
determined. 

(c).  Allowances  to  care  for  accruing  depreciation. 

(d)  Just  and  reasonable  operating  expenses. 

The  total  of  the  three  latter  sums  is  the  amount  of  money  the 
company  is  entitled  to  earn.  When  this  amount  has  been  de- 
termined, there  must  be  devised  a  form  of  rate  schedule  which 
shall  be  just  to  both  the  company  and  to  the  consumer.  Nat- 
urally, the  company  is  principally  interested  in  a  schedule  that 
will  produce  the  required  revenues  and  afford  opportunity  to 
develop  its  business  by  the  addition  of  new  consumers.  Quite 
as  naturally  the  consumer  desires  a  form  of  rate  schedule  that 
will  attract  new  consumers,  because  a  plant  operated  to  a  max- 
imum degree  of  efficiency  should  render  cheaper  service  than 
when  operated  on  half  or  three-quarters  capacity.  The  consum- 
er is  also  interested  in  a  form  of  rate  that  is  not  discriminatory 
between  different  classes  of  consumers. 

The  reason  usually  advanced  for  the  establishment  of  rate 
schedules  involving  fixed  charges  is  that  expenses  of  a  utility 
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such  as  interest  on  investment,  depreciation,  cost  of  reading 
meters,  keeping  accounts,  billing,  etc.,  are  independent  of  the 
amount  of  service  rendered  but  are  proportional  to  the  amount 
of  equipment  and  clerical  labor  necessary  to  render  the  service. 
Hence,  it  is  argued,  a  rate  schedule  should  embody  provisions 
prorating  such  fixed  expenses  among  the  consumers  in  propor- 
tion to  the  amount  of  equipment  required  by  each  consumer  at 
his  premises  to  make  use  of  the  service.  In  addition  to  the  fixed 
charge,  there  is  a  consumption  charge  to  cover  operating  ex- 
penses such  as  coal,  labor,  and  maintenance  of  equipment 
,  Under  this  form  of  rate  the  consumer  who  uses  the  service 
the  longest  time  in  each  24  hours  receives  a  lesser  unit  rate 
than  does  the  short  hour  consumer. 

To  accomplish  the  same  purpose,  other  forms  of  rate  sched- 
ules are  frequently  used,  the  one  most  commonly  employed  be- 
ing that  known  as  a  "block  rate."  By  this  plan,  for  example, 
thgre  is  collected  a  certain  rate  per  unit  for  the  first  "a"  units, 
a  lower  rate  for  the  next  "b"  units,  etc.  This  form  of  rate 
carries  out  the  principle  embodied  in  the  fixed  charge  form,  and 
if  a  block  rate  is  properly  constructed  it  should  distribute  the 
fixed  charges  among  the  consumers  in  such  manner  that,  for  all 
practical  purposes,  the  distribution  would  be  as  equitable  as  by 
a  schedule  providing  the  direct  fixed  charge. 

In  behalf  of  petitioner,  Gilford  placed  in  evidence  testimony 
and  exhibits  concerning  forms  of  rate  schedules  for  steam  heat- 
ing and  hot  water  services.  For  steam  heating  service  he  pro- 
posed a  rate  made  up  of  three  parts,  (a)  customer  charge,  (b) 
capacity  charge,  and  (c)  a  consumption  charge  for  steam  ..con- 
densed. Kates  were  determined  by  dividing  the  total  of  operating 
expenses,  depreciation,  and  return,  into  three  parts,  customers' 
expense,  capacity  expense,  and  output  expense.  To  determine 
the  net  charges  for  each,  he  divided  the  customers'  charge  by 
the  number  of  consumers,  the  capacity  charges  by  the  number 
of  square  feet  of  required  radiation,  and  the  total  output  or  con* 
sumption  charge  by  the  probable  amount  of  steam  that  would 
be  condensed. 

Bennett  suggested  a  form  of  rate  for  steam  heating  service 
which  separates  the  fixed  charges  from  the  operating  expenses. 
This  rate  was  determined  by  dividing  the  total  charges  for  in* 
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terest  depreciation,  taxes/  and  rentals,  $35,625,  by  the  total 
amount  of  required  radiation,  453,897  square  feet,  resulting  in 
an  equivalent  charge  for  the  season  of  8.75  cents  gross  per  square 
foot  of  required  radiation.  Operating  expenses  were  divided 
by  the  total  estimated  amount  of  steam  which  would  be  sold, 
thus  determining  the  consumption  charge,  in  this  case  equiv- 
alent to  45  cents  gross  per  thousand  pounds  of  condensation. 
Both  the  foregoing  charges  are  subject  to  a  prompt  payment 
discount  of  10  per  cent. 

Gifford  proposed  a  rate  for  hot  water  heating  service  which 
included  a  net  consumer's  charge  of  $15.00  per  annum  and  a 
net  radiation  charge  of  81  cents  per  square  foot  of  required  ra- 
diation. Bennett  proposed  a  rate  for  hot  water  heating  service 
which  included  all  fixed  and  consumer's  charges  of  19.8  cents 
net  per  annum  for  each  square  foot  of  required  radiation. 

[15]  Because  there  is  no  practical  meter  for  hot  water  heat- 
ing service,  a  form  of  rate  in  which  fixed  charges  are  separated 
from  consumption  charges,  as  hereinbefore  adopted  for  steam 
heating  users,  cannot  be  established.  After  taking  into  consid- 
eration the  evidence  in  this  case,  ,the  Commission  is  of  the  opin- 
ion that  it  is  more  equitable  to  establish  a  hot  water  heating 
rate  ^fhich  consists  of  a  single  rate  to  be  applied  to  the  amount 
of  radiation  required. 

After  considering  all  the  evidence  and  arguments  in  this 
case,  including  that  relating  to  the  practical  working  of  the 
form  of  rates  heretofore  authorized  for  steam  and  hot  water 
heating  services,  the  Commission  is  of  the  opinion,  and  so  finds, 
that  in  this  case  there  appears  no  good  reason  why  a  change  to 
another  form  should  be  made  in  the  schedule  of  rates  herein- 
after authorized.  Hence,  the  forms  of  rate  prescribed  in  the 
preliminary  order  of  September  19,  1918,  will  be  maintained. 

Contract  Rates. 

[16]  In  its  order  of  September  19,  1918,  in  this  case,  among 
other  things,  the  Commission  found  as  follows: 

"That  the  rates  and  charges  hereinafter  authorized  shall  be 
applied  by  the  Springfield  Gas  &  Electric  Company  to  its  hot 
water  and  steam  heating  consumers,  respectively,  without  dis- 
crimination and  without  regard  to  prior  contracts  or  previous 
preferential  rates." 
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The  Commission  has  heretofore  in  numerous  cases  discussed 
at  length  its  authority  to  regulate  contract  rates  between  con- 
sumers and  public  utility  corporations  when  such  contracts  are 
not  just  and  equitable  between  all  classes  of  consumers.  In 
application  of  Rockford  Electric  Company  for  change  in  rates, 
this  Commission  stated: 

"The  petitioner  questions  the  jurisdiction  of  this  Commission 
over  rate  contracts  that  are  now  in  force  but  entered  into  prior 
to  the  existence  of  this  Commission.  .  .  .  The  rule  is  that 
contracts  upon  subjects  which  are  within  the  police  power,  even 
though  valid  when  made,  must  be  taken  to  have  been  entered 
into  in  view  of  the  continuing  power  of  the  state  to  control  the 
rates  to  be  charged  by  public  service  corporations."  P.TJ.R. 
X918A,  541,  647. 

Bearing  directly  upon  this  matter,  in  Union  Dry  Goods  Co. 
v.  Georgia  Public  Service  Corporation,  248  U.  S.  372,  P.TT.R. 
1919C,  60,  64,  63  L.  ed.  309,  39  Sup.  Ct.  Rep.  117,  the  United 
States  Supreme  Court  stated: 

M  'This*  court  has  so  often  affirmed  the  right  of  the  state  in  the 
exercise  of  its  police  power  to,  place  reasonable  restraints,  like 
that  here  involved,  upon  the  freedom  of  contract,  that  we  need, 
only  refer  to  some  of  the  cases  in  passing.'  " 

"These  decisions,  a  few  from  many  to  like  effect,  should  suf- 
fice to  satisfy  the  most  skeptical  or  belated  investigator  that  the 
right  of  private  contract  must  yield  to  the  exigencies  of  the  pub- 
lic welfare  when  determined  in  an  appropriate  manner  by  the 
authority  of  the  state."    .    .   • 

In  view  of  the  foregoing  pronunciamiento,  further  comment 
appears  unnecessary. 

Determination  of  Required  Radiation. 

From  the  foregoing  discussion  relative  to  rates,  it  is  appar- 
ent that  the  determination  of  required  radiation  is  an  impor- 
tant and  basic  element  in  the  computation  of  rates  and  charges 
for  heating  service.  The  record  in  this  cause  contains  several 
rules  for  the  determination  of  the  amount  of  radiation  required 
in  a  heating  consumer's  premises  and  all  these  rules  appear  to 
follow  the  same  general  plan.  The  witness  Hoffman  put  in 
evidence  his  rule  for  determining  the  amount  of  required  radi- 
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ation,  the  application  of.  which  rule  takes  into  account  appar- 
ently all  factors  that  would  determine  or  influence  the  amount 
of  heat  lost  from  the  premises  under  consideration,  which  loss 
is  the  measure  of  the  amount  of  heat  that  must  be  supplied. 
The  evidence  of  the  witness  Hoffman  shows  that  an  accurate 
estimate  of  the  heat  loss  must  take  into  consideration,  first,  the 
heat  transmitted  per  square  foot  of  wall,  floor  or  ceiling  surface 
per  degree  difference  in  temperature  between  the  two  sides  of 
the  wall,  floor  or  ceiling  of  the  room  under  consideration,  sec- 
ond, the  amount  of  beat  lost  from  the  room  by  leakage  and  con- 
vection and  third,  the  exposure  of  the  room  in  question  and  the 
height  of  the  ceiling.  It  is  apparent  that  the  heat  losses  through 
the  building  material  depend  upon  the  kind  of  building  con- 
struction and  his  rule  gives  the  heat  loss  factors  of  practically 
every  kind  of  building  construction,  as  determined  from  experi- 
ment The  heat  lost  by  convection  or  leakage  is  usually  taken 
in  terms  of  room  volumes,  which  method  gives  consideration  to 
the  use  of  the  room  in  question,  which  in  turn  determines  the 
number  of  air  changes  per  hour  necessary  for  proper  ventila- 
tion or  the  air  changes  that  will  occur,  due  to  the  use  of  the 
room.  The  factors  for  exposure  and  ceiling  heights  are  given 
in  a  tabulation  and  are  expressed  in  percentages,  the  same  to  be 
applied  to  the  heat  lost  as  determined  from  a  consideration  of 
the  transmission,  leakage  and  connection  losses. 

The  witness  Hoffman  presents  a  formula  whereby  all  the  fac- 
tors entering  into  the  determination  of  heat  loss  are  considered, 
which  formula  is  expressed  as  follows: 

H  =  (KGtx  -f  K/Wt*  +  K"Fty  +  etc  +  pQt*)   (1  +  a)  where 

H  =  total  heat  lost  from  the  room  under  consideration. 

K,K',  K"  =3  rates  of  transmission  for  the  various  building  materials. 

G'  =  square  feet  of  exposed  glass  surface. 

W  =  square  feet  of  exposed  wall  surface. 

F  =  square  feet  of  exposed  floor  or  ceiling  surface  (next  to  an  unheated 
space). 

tj  =  temperature  difference  (t'-to). 

ty  =  temperature  difference  between  the  room  and  any  unheated  space  ad- 
joining. 

p  =  .02  =  B.t.u.  required  to  heat  one  cubic  foot  of  air  one  degree  Fahren- 
heit. 

Q  =  volume  of  air  leaving  room  per  hour. 

a  =  additions  for  exposure  (expressed  in  hundredths). 

By  the  application  of  this  formula,  substituting  therein  all  the 
factors  which  are  determined  by  the  room  under  consideration, 
the  heat  loss  per  hour  is  found  and  expressed  in  B.  t.  u. 
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The  next  problem  is  to  compute  the  amount  of  radiation  re- 
quired to  supply  this  loss,  which  amount  depends  upon  the  kind 
of  heating  system  to  be  installed,  such  as  gravity  steam  system, 
atmospheric  steam,  or  hot  water  system.  The  rule  sets  up  the 
amount  of  heat  given  off  per  hour  per  square  foot  of  radiation 
by  the  different  systems  and  shows  that  the  computation  of  the 
amount  of  required  radiation  is  made  by  dividing  the  heat  lost 
from  the  room  per  hour  by  the  kind  of  radiation  to  be  installed. 

The  Springfield  Gas  &  Electric  Company  submitted  in  evi- 
dence the  rule  it  used  in  determining  the  radiation  required  in 
the  premises  of  each  consumer,  the  results  of  which  are  also  giv- 
en in  this  record  and  {orm  the  basis  of  the  rate  computations 
made  by  the  witnesses  Gifford  and  Bennett.  Another  rule  has 
been  submitted  which  is  favored  by  the  Public  Service  Commis- 
sion of  Indiana.  A  comparison  of  the  three  rules  hereinabove 
mentioned  shows  that  there  is  a  small  difference  between  the 
factors  given  in  each  rule  for  certain  types  of  construction  but 
it  is  apparent  that  the  result  obtained  by  the  application  of  any 
one  of  the  three  rules  to  a  specific  premises  would  result  in  a 
determination  of  required  radiation  that  w;ould  be  practically 
the  same  as  that  found  by  the  application  of  either  of  the  other 
two  given  in  this  record.  In  other  words  the  three  rules  are  in 
substantial  agreement. 

From  a  careful  consideration  of  the  rule  for  computing  re- 
quired radiation,  as  submitted  by  the  witness  Hoffman,  the 
Commission  is  of  the  opinion  that  the  said  rule  is  practical  and 
is  one  .that  should  receive  the  approval  of  this  body.  However, 
inasmuch  as  all  the  rate  computations  in  this  cause  are  based 
on  the  amount  of  required  radiation  determined  by  the  applica- 
tion of  the  rule  used  by  the  company  and  as  this  rule  does  not 
differ  in  any  material  respect  from  the  rule  which  the  Commis- 
sion herein  approves,  the  Commission  is  of  the  opinion  that 
the  Springfield  Gas  &  Electric  Company  should  continue  to  use 
its  rule,  as  submitted  in  this  record,  for  determining  required 
radiation  of  all  consumers,  present,  and  future,  subject  to  the 
provisions  hereinafter  ordered. 

The  Commission  finds  and  determines  from  the  evidence  in 
this  case  that  the  rates  and  charges  for  heating  service  of  the 
Springfield  Gas  &  Electric  Company  authorized  by  its  order  of 
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September  19,  1918,  and  filed  with  the  Commission  in  compli- 
ance therewith,  insofar  as  such  rates  differ  from  the  rates  here- 
inafter ordered  to  be  placed  in  effect,  are  unjust,  unreasonable, 
and  excessive,  and  that  the  just,  reasonable  and  sufficient  rates 
to  be  charged  by  said  company  and  to  be  hereafter  observed  and 
enforced  are  those  hereinafter  fixed  and  effective  as  of  Septem- 
ber 15,  1919. 

In  addition  to  all  reasonable  fixed  and  operating  expenses  in- 
curred in  the  furnishing  of  heating  service  in  Springfield,  the 
Commission  finds  that  a  reasonable  return  upon  the  fair  rate- 
making  value  of  the  property  of  the  Springfield  Gas  &  Electric 
Company  used  in  supplying  heating  service  will  be  derived 
from  the  heating  rates  hereinafter  fixed. 

The  Commission  further  finds  that  the  Springfield  Gas  & 
Electric  Company,  on  or  before  December  1,  1919,  should  re- 
fund to  all  consumers  all  amounts  collected  under  the  rates  auth- 
orized by  its  order  of  September  19,  1918,  over  and  above  the 
sums  that  would  have  been  collected  under  the  rates  herein 
authorized,  together  with  interest  at  the  rate  of  6  per  cent  per 
annum. 

It  is  therefore  ordered  that  within  ten  days  of  the  service  of 
this  order  the  Springfield  Gas  &  Electric  Company  shall  file 
with  this  Commission  Rate  Schedule  I.  P.  U.  C.  3,  effective 
September  15,  1919,  providing  charges  for  steam  heating  and 
hot  water  heating  service,  rules  and  regulations,  as  hereinafter 
set  forth: 

Steam  Heating  Service. 

Meter  Rate: 

The  consumer  will  be  required  to  so  arrange  the  piping  in 
the  premises  to  be  heated  that  all  condensation  may  be  dis- 
carged  to  the  meter  or  meters  supplied  by  the  company,  the 
readings  of  which  meters  shall  be  accepted  as  a  standard  of 
measurement  and  charge  under  this  rate. 

Fixed  Charge. 

Per  square  foot  of  required  radiation  per  'season  7.75  cents 

gross. 

One-seventh  of  the  total  season's  fixed  charge  is  payable  on 
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the  first  day  of  each  of  the  following  months :    October,  Novem- 
ber, December,  January,  February,  March,  and  April. 

The  fixed  charge  payable  on  the  first  day  of  any  month  here- 
in stated  shall  be  considered  as  payment  in  advance  for  that 
month. 

Consumption  Charge. 

Steam  consumed  as  registered  on  the  condensation  meter  or 
meters  shall  be  paid  for,  in  addition  to  the  above  fixed  charge, 
at  the  rate  of  45  cents  gross  pier  thousand  pounds  of  steam  con- 
densed. 

Prompt  Payment  Discount. 

Bills  for  steam  heating  service  will  be  rendered  on  the  first 
of  the  month  following  the  rendition  of  the  service  at  the  gross 
amounts  given  in  this  schedule.  When  payment  is  made  within 
ten  days  of  the  date  of  rendition,  a  discount  of  ten  per  cent  will 
be  made  on  the  gross  bilL 

Hot  Water  Heating  Service. 

Radiation  Rate. 

Per  season  per  square  foot  of  required  radiation — 21  per  cent 
gross. 

The  above  charge  is  payable  as  follows: 

On  October  1st  5  per  cent  of  total  season  charge 

On  November   1st    15  per  cent  of  total  season  charge 

On  December  1st  20  per  cent  of  total  season  charge 

On  January  1st  20  per  cent  of  total  season  charge 

On  February  1st   20  per  cent  of  total  season  charge 

On  March  1st 15  per  cent  of  total  season  charge 

On  April  1st 5  per  cent  of  total  season  charge 

For  heating  water  in  tanks  (range  boilers)  by  hot  water  heat- 
ing service. 

The  charge  shall  be  based  on  the  capacity  of  the  tank,  in  ac- 
cordance with  the  following  schedule: 

15  gallon  hot  water  tank,  per  season  $8.25  gross 

20  gallon  hot  water  tank,  per  season  11.00  gross 

30  gallon  hot  water  tank,  per  season  14.75  gross 

40  gallon  hot  water  tank,  per  season  19.00  gross 

50  gallon  hot  water  tank,  per  season  23.00  gross 

60  gallon  hot  water  tank,  per  season  27.00  gross 

80  gallon  hot  water  tank,  per  season  35.00  gross 

100  gallon  hot  water  tank,  per  season  42.00  gross 

110  gallon  hot  water  tank,  per  season  46.50  gross 
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In  case  service  is  desired  for  a  water  tank  (range  boiler)  of 
different  capacity  than  listed  above,  the  charge  will  be  computed 
thereon  in  proportion  to  the  above  rates. 

One  seventh  of  the  above  season  charge  is  payable  on  the  first 
day  of  the  following  months:  October,  November,  December, 
January,  February,  March,  and  April. 

Prompt  Payment  Discount. 

Bills  for  hot  water  heating  service  will  be  rendered  in  ad- 
vance on  the  first  of  the  month  at  the  gross  amounts  indicated 
in  the  schedule.  'When  bills  are  paid  within  ten  days  of  the 
rendition,  a  discount  of  ten  per  cent  will  be  made  on  the  gross 
bill. 

Rules  and  Regulations  Applying  to  Heating  Service  as  Renr 
dered  by  the  Springfield  Gas  &  Electric  Company. 

A.  Rule  Applicable  to  Both  Systems: 

1.  Any  person  desiring  service  from  the  company  shall  apply 
in  writing  and  on  the  company's  standard  form  of  application. 

The  company  will  contract  with  one  and  only  one  consumer 
for  the  heating  service  of  a  building,  except  where  separate  sys- 
tems of  interior  piping  are  installed  in  which  case  there  may 
be  one  contract  for  each  system  of  interior  piping. 

2.  The  equipment  to  which  steam  or  hot  water  service  is  to 
be  furnished  must,  be  placed  in  strict  accordance  with  the  re- 
quirements of  the  company  to  obtain  satisfactory  heating  serv- 
ice. 

The  company  does  not  guarantee  the  sufficiency  or  efficiency 
of  any  equipment  inside  the  consumer's  bnilding  but  shall  have 
the  right  at  any  time  to  inspect  this  equipment  and  require  re- 
pairs or  changes  therein  so  as  to  make  the  same  conform  to  the 
company's  regulations,  and  the  company  or  its  employees  may 
enter  the  premises  of  the  consumer  at  any  reasonable  time  for 
such  purpose. 

3.  The  service  pipe  shall  be  kept  in  good  repair  and  condi- 
tion by  the  consumer,  but  the  same  shall  be  installed  by  the  com- 
pany at  cost  of  the  labor  and  materials.  This  is  to  be  paid  by 
the  consumer. 
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4.  The  consumer  shall  co-operate  with  the  company  in  secur- 
ing the  most  efficient,  satisfactory  and  economical  service  and 
shall  not  leave  doors,  ventilators  or  windows  open,  for  doing 
so  will  impair  such  service.  The  consumer  must  keep  the  cold 
air  ducts  to  his  furnace  and  all  other  openings  in  the  cellar  or 
attic  or  any  space  underneath  the  building  closed  during  the 
heating  season  and  shall  at  the  request  of  the  company  cover 
all  pipes  underneath  the  building  with  good  pipe  covering. 

5.  The  company  does  not  guarantee  any  degree  of  temper- 
ature to  which  the  water  in  any  hot  water  range  boiler  shall  be 
heated. 

6.  The  heating  season  is  understood  to  be  from  September 
15th  to  May  15th  both  for  the  heating  of  the  building  and  the 
heating  of  any  range  boiler  but  service  will  be  rendered  during 
September  and  May  when  the  temperature  of  the  outside  air  is 
sixty  degrees  Fahrenheit  or  less. 

7.  The  water  in  the  pipes  and  equipment  is  the  property  of 
the  company  and  the  consumer  shall  not  draw  any  water  there- 
from for  any  purposes  whatsoever. 

8.  The  service  shall  be  discontinued  for  the  following  rea- 
sons: First,  for  repairs  to  company's  mains 'that  cannot  be  de- 
layed and  when  possible  a  24  hour  notice  will  be  given  and  re- 
pairs made  at  a  time  that  will  give  the  least  inconvenience  to 
the  consumer ;  second,  for  nonpayment  of  bills  of  the  company ; 
third,  using  water  from  the  company's  system ;  fourth,  for  any 
violation  of  any  of  the  rules  or  any  of  the  provisions  of  the 
heating  contract.  Whenever  the  service  has  been  shut  off  by 
reason  of  noncompliance  to  the  terms  of  the  heating  contract 
or  by  reason  of  breach  of  the  rules  as  set  out,  a  charge  of  $2  will 
be  made  for  turning  the  same  on  again.  Such  charge  must  be 
paid  in  advance  at  the  office  of  the  company. 

9.  Inspection.  Heat  will  not  be  turned  on  until  an  inspec- 
tion of  the  apparatus  by  the  company's  inspector  shows  that  the 
installation  has  been  made  in  accordance  with  these  regulations. 
The  consumer  must  guarantee  the  company's  agents  free  access 
to  his  heating  apparatus  and  premises  at  any  reasonable  time, 
for  the  purpose  of  ascertaining  that  it  is  maintained  in  good 
repair,  and  for  inspection  and  repairs  of  service  pipes,  valves, 
and  meters. 
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10.  Operation.  The  consumer  should  report  to  the  company 
promptly  all  cases  of  lack  of  pressure,  failure  of  radiators  to 
warm  up  promptly,  etc.,  that  the  necessary  alterations  may  be 
made  to  avoid  a  recurrence  and,  satisfactory  service  rendered. 

B.     Rule  Applicable  to  the  Hot  Water  Heating  System. 

11.  The  company  will  adjust  the  service  valves  and  appli- 
ances upon  the  consumer's  premises.  The  consumer  is  not  to 
change  such  adjustment  without  first  getting  permission  from 
the  company.  It  is  understood,  however,  that  the  company  will 
so  adjust  these  appliances  and  service  valves  that  the  consumer 
shall  receive  5£  pounds  of  water  per  hour  per  square  foot  of 
radiation.  Equipment  shall  be  so  installed  that  the  water  cir- 
culating through  the  said  equipment  will  lose  at  least  30  degrees 
in  temperature  from  the  time  it  enters  the  building  to  the  time 
it  leaves  the  building.  The  company  shall  be  required  to  de- 
liver water  at  a  temperature  of  185  degrees  at  the  customer's 
premises  when  the  outside  temperature  is  10  degrees  below  zero 
and  one  degree  drop  in  temperature  for  each  degree  rise  in 
outside  temperature. 

12.  The  surface  area  of  all  hot  water  pipes  installed  in  the 
basement  or  in  any  other  space  on  the  premises  not  included  in 
the  measurement  for  radiation  will  be  charged  for  as  radiation 
unless  the  pipes  are  covered  with  an  efficient  pipe  covering  of 
not  less  than  one  inch  thickness. 

13.  The  consumer  shall  furnish  arid  install  the  proper  con- 
nections on  the  service  line  so  as  to  allow  the  company  to  con- 
nect with  said  service  line  a  portable  hot  water  meter.  This 
meter  will  be  used  to  ascertain  the  amount  of  water  pumped 
through  the  consumer's  premises  as  required  in  Article  11. 

14.  If  all  or  any  part  of  a  building  is  vacated  for  a  period 
of  30  consecutive  days  or  more  during  the  heating  season  and  if 
the  customer  notifies  the  company  in  writing  to  that  effect  in 
advance  there  will  be  an  allowance  to  the  customer  for  the 
amount  equal  to  the  percentage  of  the  season's  charge  for  the 
vacated  portion  of  the  building. 

G.  Rule  Applicable  to  the  Steam  Heating  System. 

15.  Meters  (Steam).    The  consumer  must  provide  a  suitable 
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location  and  connections  and  fittings  for  the  condensation  meter 
to  be  furnished  and  set  by  the  company. 

16.  Steam  Pressure.  The  company  will  furnish  a  contin- 
uous supply  of  steam  at  a  pressure  of  one  pound  per  square  inch 
at  the  service  valve,  during  the  heating  season  [as  specified  in 
Rule  6). 

0 

D.  Rule  for  Determining  Square  Feet  of  Radiation  Required 
to  Heat  Building. 
Since  the  radiation  in  any  room  must  emit  sufficient  heat  to 
compensate  for  all  heat  losses  from  that  room  and  since  heat 
is  transmitted  by  different  building  materials  at  different  rates 
it  follows  that — 

Radiation  required  =  "  B.t.u.  loat  per  hr. 

B.tu.  emitted  per  sq.  It.  of  radiation 

per  hr. 

Any  room*  or  space  having  an  opening  which  may  communi- 
cate with  the  room  or  space  to  be  heated  must  be  included  in  the 
measurement  for  space  heated  whether  radiation  be  installed  or 
not  in  such  room  or  space,  provided,  however,  that  attics,  base- 
ments, or  rooms  which  are  used  for  storage  purposes  only  shall 
not  be  considered  as  space  to  be  heated. 

Table  I  shows  the  B.  t.  u.  losses  per  hour  through  one  square 
foot  of  various,  building  materials  when  the  temperature  dif- 
ference is  80  degrees  Fahrenheit  (Outside  air — 10  degrees  F. 
Room  temperature  70  degrees  F)., 

Table  II  shows  the  percentage  by  which  the  B.  t.  u.  loss  ob- 
tained from  Table  I,  will  be  increased  when  the  exposure  is  oth- 
er than  southern. 

One  B.  t  u.  will  heat  50  cubic  feet  of  air  one  degree  Fahren- 
heit. 

80zl 

Then:     =  1.6  B.t.u.  required  to  heat  one  cubic  foot  80  degrees. 

50 

In  computing  required  radiation  for  well-constructed  resi- 
dences and  office  buildings  good  practice  allows  one  change  of 
air  per  hour;  well  constructed  store  buildings  two  air  changes 
per  hour.  Buildings  of  loose  construction  and  those  employing 
some  method  of  forced  ventilation,  more  air  changes  per  hour 
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will  be  considered  depending  upon  the  existing  conditions  of 
building  and  ventilating  system. 

It  has  been  found  that  atmospheric  radiation  will  condense 
.21  pounds  of  steam  per  square  foot  per  hour.  .21X970.8= 
200  (Approx.)  B.  t.  u.  given  off  per  hour  per  square  foot  of 
radiation. 

To  complete  the  radiation  required  in  any  room — 

First,  compute  the  B.  t.  u.  required  to  heat  air  in  the  room ; 

Second,  compute  the  B.  t.  u.  lost  through  the  doors  and  win- 
dows ; 

Third,  compute  the  B.  t.  u.  lost  through  walls,  floor  and  ceiling. 

For  Atmospheric  Radiation,  divide  the  sum  of  these  results 
by  200  and  the  quotient  is  the  number  of  square  feet  of  atmos- 
pheric radiation  required. 

For  Steam  Radiation  (One  pound  pressure)  divide  the  sum 
of  these  results  by  250  and  the  quotient  is  the  number  of  square 
feet  of  steam  radiation  required. 

For  Hot  Water  Radiation  (Water  at  average  170  degrees 
F.),  divide  the  sum  of  these  results  by  165  and  the  quotient  is 
the  number  of  square  feet  of  hot  water  radiation  required. 

TABLE  I. 

B.t.u.  lost  per  hour  through  various  building  materials  when  the  tem- 
perature is — 10  degrees  outside  and  70  degrees  inside. 

Building  Material.  p^Sq.^ 

Single  window   , 92 

Single  skylight 90 

Double  skylight  50 

Plate  glass 60 

Door  {h  glass)  45 

Plain  door 33 

8"  brick  wall 37 

12"  brick  wall  25 

16"  brick  wall  21 

20"  brick  wall   -.% 18 

24"  brick  wall 15 

30"  brick  wall 13 

36"  brick  wall   10 

Lath  and  plaster  ceiling  (no  floor  above)    36 

Lath  and  plaster  ceiling  ( floor   above)     20 

1  \*  pine  plank  24 

2"  pine  plank 20 

Fireproof  partition 24 

Fireproof  construction   (flooring)    8 

Fireproof  construction  /ceiling)    12 

Lath  and  plaster  partition   (plastered  one  side)    32 

Lath  and  plaster  partition   (plastered  both  sides)    25 

Sheathing  and  clapboards   22 

|"  floor  (no  plaster  below)   *.'...* *. . .' 28 

f"  floor  (lath  and  plaster  ceiling  below)    ».  20 
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If  double  floor  (no  plaster  below)    2S 

IV"  double  floor  (lata  and  plaster  below)   16 

Average  frame  28 

Average  frame  (plastered)    26 

Concrete  floor  on  earth 20 

For  stone  and  concrete  add  50  per  cent  to  brick  figures. 

TABLE  II. 

• 

Percentage  by  which  the  heat  losses  given  in  Table  I.  are  increased  if 

the  exposure  is  other  than  southern: 

t^»«**««  Heat  Loss  ib  Increased 

Locat,on'  Per  Cent 

N.,  N.  E.  or  N.  W.  rooms  10-15 

E-  or  W.  rooms 5-10 

* 

Form  of  Application* 
Hot  Water. 

» 

Springfield,  Illinois 191.. 

The  undersigned,  (the  consumer,) 

hereby   requests    the    Springfield    Gas   &    Electric   Company, 
Springfield,  Illinois,  to  supply  hot  water  heating  service  at 

No street,  in  the  city  of  Springfield, 

Illinois,  owned  by • and  occupied  as  a 


The  consumer  hereby  agrees  to  pay  monthly  at  the  company's 
office  for  said  heating  service,  according  to  company's  regular 
rate  for  hot  water  heating  service  on  file  with  the  Public  Utili- 
ties Commission  at  the  time  of  the  rendition  of  bills  therefor. 

T he  consumer  agrees  to  notify  the  company  in  writing  in  ad- 
vance when  the  consumer  desires  said  heating  service  discon- 
tinued, and  to  pay  for  said  heating  service  up  to  the  date  of  dis- 
continuance as  given  in  the  notification. 

The  consumer  agrees  to  be  bound  by  the  terms  and  conditions 
of  the  company's  standard  rides  and  regulations  pertaining  to 
the  furnishing  of  heating  service,  as  on  file  with  the  Public 
Utilities  Commission. 

The  receipt  of  a  copy  of  this  application  and  of  the  company's 
rules  and  regulations  is  hereby  acknowledged. 

Signed 

The  consumer. 
Accepted  by  •  • • « 
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Form  of  Application. 
Steam. 

Springfield,  HL 191. . 

The  undersigned, (the  consumer) 

hereby  requests  the  Springfield  Gas  &  Electric  Company, 
Springfield,  Illinois,  to  install  a  meter  and  supply  heating  serv- 
ice at  No. Street,  in  the  city  of  Spring- 
field, Illinois,  owned  by and  occupied  as  a 


The  consumer  hereby  agrees  to  pay  monthly  at  the  company's 
office  for  said  heating  service  as  measured  by  the  company's 
meters,  according  to  company's  regular  rate  for  steam  heating 
service  on  file  with  and  approved  by  the  Public  Utilities  Com- 
mission at  the  time  of  the  rendition  of  bills  therefor. 

The  consumer  agrees  to  nptify  the  company  in  writing  in  ad- 
vance when  the  consumer  desires  said  heating  service  discon- 
tinued, and  to  pay  for  said  heating  service  up  to  the  date  of  dis- 
continuance as  given  in  the  notification. 

The  consumer  agrees  to  be  bound  by  the  terms  and  conditions 
of  the  company's  standard  rules  and  regulations  pertaining  to 
the  furnishing  of  heating  service  as  on  file  with  the  Public  Utili- 
ties Commission. 

The  receipt  of  a  copy  of  this  application  and  of  the  company's 
rules  and  regulations  is  hereby  acknowledged. 

Signed • 

The  consumer. 
Accepted  by • 

It  is  further  ordered  that,  beginning  October  1,  1919,  Spring- 
field Gas  &  Electric  Conlpany  shall  annually  set  aside  in  accord- 
ance with  the  rules  prescribed  by  the  Commission's  uniform, 
system  of  accounts  for  heating  utilities,  the  sum  of  $6,500  to 
care  for  the  depreciation  annually  accruing  in  its  hot  water 
heating  department.  Similarly,  there  shall  be  set  aside  the 
sum  of  $8,500  to  care  for  the  depreciation  annually  accruing  in 
the  property  of  the  steam  heating  department.  In  addition 
there  shall  annually  be  added  to  each  of  the  foregoing  amounts 
2£  per  cent  of  all  net  additions  and  betterments  to  the  property 
made  in  each  year. 

It  is  further  ordered  that  on  or  before  December  1,  1919,  the 
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Springfield  Gas  &  Electric  Company  shall  refund  to  each  of  its 
steam  and  hot  water  heating  consumers  all  amounts  collected 
from  such  consumers  under  rates  authorized  by  the  Commission 
in  its  order  of  September  19,  1918  that  are  in  access  of  the  sums 
that  would  have  been  collected  had  there  been  in  effect  the  lesser 
rates  and  charges  herein  prescribed.  To  each  of  said  amounts 
thus  refunded  shall  be  added  interest  at  6  per  cent  per  annum. 

It  is  further  ordered  that  during  the  effective  period  of  the 
rates  herein  authorized,  the  Springfield  Gas  &  Electric  Company 
shall  file  in  duplicate  with  the  Commission  and  with  the  city  of 
Springfield  quarterly  accounting  statements  on  Commission's 
Form  E-501  covering  the  operations  of  its  steam  and  hot  water 
heating  departments  in  Springfield,  Illinois.  Said  statements 
shall  be  filed  within  fifteen  days  after  the  close  of  each  quarter 
year  beginning  with  October  1,  »1919. 

Unless  otherwise  ordered  by  this  Commission,  the  foregoing 
rates  shall  not  be  effective  after  September  1,  1920,  and  the 
Commission  reserves  the  right  to  extend  the  effective  period  of 
said  rates  beyond  September  1,  1920  upon  its  own  motion,  at 
any  time  prior  to  said  date.  The  Commission  especially  re- 
serves to  itself  the  right  to  order  the  discontinuance  of  the  rates 
herein  authorized  at  any  time  prior  to  September  1,  1920,  and 
if  such  discontinuance  is  ordered  the  company  shall  place  in 
effect  as  of  the  date  specified  in  the  said  order  the  rates  that 
were  in  effect  on  September  1,  1918,  or  such  other  rates  as  the 
Commission  may  order.  September  1,  1920  the  company  shall 
place  in  effect  the  rates  that  were  in  effect  September  1,  1918 
or  such  other  rates  as  the  Commission  may  order. 

The  Commission  expressly  retains  jurisdiction  of  this  cause 
-and  reserves  to  itself  the  right,  upon  complaint,  upon  applica- 
tion, or  upon  its  own  motion,  to  further  investigate  the  rates 
authorized  in  this  order,  make  findings,  and  issue  such  further 
orders  as  may  be  justified  by  the  facts  determined  at  subsequent 
hearings  as  to  rates  for  steam  and  hot  water  heating  services 
furnished  in  Springfield,  Illinois,  by  the  Springfield  Gas  and 
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INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  INDIANA  GENEBAL  SEBVICE  COMPANY. 

[No.  470*.] 

Beturn  —  Operating  expenses  —  Federal  income  tax. 

1.  The  Federal  income  tax  is  not  a  proper  charge  to  operation. 

Heating  —  Combined  electric  and  hot  Mooter  heating  plants  —  By- 
product. 

2.  Under  present  conditions,  the  operation  of  a  hot  water  heating 
plant  in  connection  with  an  electric  plant,  cannot  be  considered  as  a 
by-product  operation. 

Valuation  —  Ascertainment  —  Original  cost  as  measure  of  value. 

3.  The  Indiana  Commission  considers  that  the  original  invest- 
ment is  a  sounder  basis  for  fair  value  than  the  cost  of  reproduction. 

Valuation  —  Paving  over 'mains  —  Pavement  actually  out. 

4.  The  inclusion  of  an  item  of  paving  in  an  appraisal  of  utility 
property,  is  justified  where  the  streets  and  alleys  were  paved  before 
the  installation  of  the  system. 

Return  —  Reasonableness  —  Elements  to  be  considered. 

5.  A  return  of  7  per  cent  on  the  value  of  heating  property  is 
justified  under  present  abnormal  conditions  when  there  is  taken  into 
consideration  the  fact  that  the  rate  of  return  allowed  is  safeguarded 
to  the  greatest  degree  possible  under  state  regulation,  that  the  rate 
of  return  is  net  after  the  tax  burden  has  been  discharged,  that  a  con- 
siderable part  of  the  capital  is  borrowed  and  bears  a  low  interest 
rate,  that  there  is  no  showing  of  extraordinarily  efficient  service,  and 
that  the  heating  utility  is  an  advantageous  addition  to,  though  not  a 
by-product  operation  of,  a  greater  utility  operation. 

Return  —  Operating  expenses  —  Heating  plant  —  Coal  consumption. 

6.  The  Indiana  Commission  stated  that  eighty  pounds  of  coat 
consumption  per  square  foot  of  radiation  per  season  should  be  the 
maximum  allowance  for  coal  for  the  heating  service  of  a  combined 
electric  and  hot  water  heating  plant.  * 

Discrimination  —  Rates  —  Free  service  to  public  library. 

7.  In  accordance  with  the  provisions  of  the  Indiana  statute,  the 
Commission  in  establishing  a  schedule  of  rates  for  a  heating  plant, 
excluded  any  revenue  for  service  rendered  to  a  public  library,  where 
the  original  franchise  of  the  company  required  such  service  to  be 
rendered  free,  although  the  franchise  had  been  surrendered  for  an 
indeterminate  permit,  and  the  Commission  had  previously  ordered  such 
free  service  to  be  discontinued. 

Commissions  —  Powers  —  Validity  of  statute. 

8.  The  Indiana  Commission  is  not  a  court  and  has  no  power  to 
pass  upon  the  validity  of  a  statute  requiring  a  utility  to  render  free 
service  to  municipalities  or  institutions  or  agencies  of  the  municipality 
in  accordance  with  the  terms  of  its  franchise, 
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Kates  — •  Kind  —  Cost-plus  plan. 

Discussion  of  cost-plus  plan  of  charging  for  hot  water  service,  p. 
493. 

Depreciation  —  Effect  of  high  degree  of  maintenance  —  Efficiency  of 
service. 

Discussion  of  effect  of  high  degree  of  maintenance  and  of  efficiency 
of  service  upon  amount  allowed  for  accrued  depreciation,  p.  496. 

Valuation  —  Overheads  —  Allowance. 

Discussion  of  factors  to  be  considered,  in  making  an  allowance  for 
overhead  expenses,  p.  496. 

Rates  —  Kind  —  Cost-plus  plan. 

Discussion  of  difference  between  cost-plus  plan  of  determining 
rates  and  ordinary  method,  p.  498. 

Return  —  Reasonableness  —  Necessity. 

Discussion  of  necessity  of  fixing  a  reasonable  return  for  public 
utilities,  p.  499. 

Return  —  Operating  expenses  —  Heating  —  Coal  consumption. 

Formula  for  showing  amount  of  coal  chargeable  to  heating  service 
of  combined  heating  and  electric  plant,  p.  501. 

Discrimination  —  Rates  —  Validity  of  statute  requiring  free  service. 

Discussion  of  validity  of  Indiana  statute  requiring  the  rendering 
of  free  service  in  accordance  with  franchise  provisions,  notwithstanding 
franchise  has  been  surrendered  for  indeterminate  permit,  p.  504. 

(Van  Auken,  Commissioner,  dissents.) 

[November  7,  1919.] 

Petition  for  approval  of  a  new  schedule  for  hot  water  heat- 
ing service  at  Marion ;  new  schedule  established. 

Appearances:  John  E.  Brown,  and  William  T.  Haymondy 
attorneys,  for  petitioner;  Marshall  Williams,  City  Attorney, 
Thomas  E.  Petrie,  George  R.  Daniels,  and  William  E.  White, 
members  of  board  of  public  works,  D.  H.  Blumenthal,  pres- 
ident, library  board,  and  John  Frasier,  county  commissioner  of 
Grant  county,  for  city  of  Marion;  William  H.  Charles,  attor- 
ney, for  First  National  Bank  and  other  large  consumers. 

By  the  Commission:  On  September  3,  1919,  the  Indiana 
General  Service  Company  filed  with  the  Commission  a  petition 
averring:  That  it  is  an  Indiana  public  service  corporation  hav- 
ing iV  principal  office  and  place  of  business  at  Alexandria;  that, 
as  one  phase  of  its  business  it  is  engaged  in  furnishing  hot  water 
heating  service  in  the  city  of  Marion ;  that  the  rate  in  effect  for 
haid  service  prior  to  August  24,  1918iwas  17.5  cents  per  square 
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foot  of  radiating  surface  per  season ;  that  on  said  date,  this  Com- 
mission, in  Cause  No.  3992  authorized  a  temporary  surcharge 
of  7.5  cents  per  square  foot  of  radiation;  that  said  order  pro- 
vided that  petitioner  should  charge  the  full  rate  of  25  cents  per 
square  foot  of  radiation  per  season  for  all  service  theretofore 
furnished  free  to  the  county  or  municipality;  that  such  provi- 
sion, in  so  far  as  it  provided  for  a  charge  for  heating  service 
furnished  the  Marion  public  library,  was  nullified  by  the  enact- 
ment of  Chapter  168  of  the  Acts  of  the  General  Assembly  of 
1919;  that  during  the  heating  season,  1918-1919,  petitioner 
received  no  revenue  for  heat  furnished  said  public  library ;  that 
the  rate  authorized  was  based  on  estimates  of  revenue  which 
included  payment  of  service  to  said  public  library;  that  the  net 
operating*  revenues,  omitting  certain  small  items  of  nonoperat- 
ing  revenues,  show  a  deficit  of  $2,542.39,  or  1.84  cents  per 
square  foot  of  radiating  surface,  for  the  year  ending  May  31. 
1919 ;  that  petitioner  has  every  expectation  that  operating  costs 
and  expenses  will  not  lessen,  and  that  they  may  be  even  greater ; 
that  its  business  conditions  are  in  a  most  uncertain  state  and 
the  costs  of  fuel,  labor,  transportation,  and  other  items  are*  ex- 
tremely uncertain  and  not  subject  to  reasonably  accurate  fore- 
cast. * 

Petitioner  prayed  an  order  authorizing  a  rate  of  30  cents 
per  square  foot  of  radiation  for  the  heating  season  1919-1920 
and  thereafter. 

On  October  8,  1919,  petitioner  filed  an  amended  petition  in 
which  it  prays  that  instead  of  the  specific  rate,  the  Commission 
approve  and  authorize  the  following: 

Hot  Water  Heating  Tariff 
Exhibit  "A" 
Service  Charge. 

For  each  square  foot  of  connected  direct  radiation  12  cents 
per  season. 

The  above  service  charge  is  payable  in  eight  monthly  instal- 
ments, and  in  addition  thereto,  each  month,  the  following: 

Hot  Water  Charge. 

The  charge  for  hot  water  per  square  foot  of  radiation  con- 
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nected  will  be  based  -upon  the  actual  delivered  coat  per  square 
foot  of  radiation  connected  at  customer's  premises,  during  each 
month  of  each  heating  season.  Such  costs  to  be  determined  from 
the  operating  statements  of  the  company,  kept  in  accordance 
with  the  standard  system  of  accounting  established  by  the  Pub- 
lic Service  Commission  of  Indiana  and  segregated  to  the  heat- 
ing department  in  a  manner  approved  by  the  Commission. 

Delayed  Payment  Charge. 

Bills  for  heating  service  will  be  dated  the  15th  of  each  month 
for  service  supplied  during  the  previous  month,  and  are  pay- 
able within  ten  days  of  date.  On  all  bills  not  so  paid,  an  addi- 
tional charge  of  £  cent  per  square  foot  of  connected  radiation 
but  not  less  than  $1  will  be  made. 

Minimum. 

The  above  tariff  is  subject  to  a  minimum  monthly  charge  equal 
to  the  service  charge  applicable  to  each  customer. 

After  due  notice  the  matters  of  this  petition  came  on  for 
hearing  in  the  City  Hall,  Marion,  on  October  28,  1919. 

The  Evidence. 

The  evidence  introduced  by  petitioner  is  that  the  hot  Water 
heating  service  is  furnished  by  a  combined  electrical  and  heating 
plant  which,  generally  speaking,  is  maintained  in  good  con- 
dition; that  generally  the  heating  service  is  satisfactory;  that, 
since  issuance  of  the  Commission's  order  in  Cause  No.  3992, 
there  have  been  further  increases  in  operating  costs,  notably  in 
wages ;  that  petitioner  has  made  a  favorable  coal  contract  which, 
on  the  date  of  hearing,  reduced  the  average  delivered  price  of 
coal  from  $3.19  paid  in  1918  to  $2.54  per  ton;  that,  as  the  result 
of  a  law  enacted  by  the  general  assembly  of  1919,  free  heating 
service  has  been  restored  to  the  public  library;  that  this  free 
service  results  in  a  loss  of  approximately  $1,652  of  revenue  con- 
sidered by  the  Commission  in  fixing  the  surcharge  for  heating; 
that  the  result  of  operation  under  the  25  cent  rate  during  the 
heating  season  1918-1919  was  a  deficit  of  $2,542.39  in  net 
operating  revenues  and  $2,401.98  in  gross  income;  that  such 
deficits  are  shown  after  payment  of  all  taxes  and  an  allowance 
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of  $2,216.74  to  cover  depreciation,  but  do  not  include  any  return 
to  petitioner  on  the  value  of  its  property. 

[1]  The  Commission  caused  its  accounting  and  engineering 
departments  to  make  an  audit  of  petitioner's  records  and  a  tenta- 
tive appraisal  of  its  plant  The  Commission's  audit  reveals 
deficits  of  $2,542.39  in  net  operating  revenues  and  $2,401.98  in 
gross  income.  There  is,  however,  included  in  the  list  of  taxes 
an  item  of  $816.49  Federal  income  tax  which,  on  the  theory  of 
such  taxation,  discussed  in  previous  rulings  of  the  Commis- 
sion, should  be  deducted.  If  then  there  were  added  the  $1,652.25 
of  revenue  lost  by  the  re-establishment  of  free  service  to  the 
public  library,  the  deficit  shown  would  practically  be  eliminat- 
ed. In  other  words,  the  company  would  have  approximately 
"broken  even"  in  operation,  with  no  return  on  investment. 

[2]  The  evidence  reveals  that  approximately  8  per  cent  of 
the  gross  revenue  of  the  combined  electric  and  heating  utility  is 
realized  from  the  heating  service.  Counsel  representing  patrons 
insisted  that  the  hot  water  heating  was  originally  representied 
to  be  a  by-product  operation  connected  with  the  electrical  prop- 
erty. Such  representation  may  have  been  made  at  the  time  of 
the  installation  of  the  plant  two  decades  ago,  but  records  in  this 
and  numerous  other  causes  establish  the  fact  that,  under  present 
conditions,  such  hot  water  heating  plants  cannot  be  considered 
as  by-product  operations. 

The  testimony  sustains  the  appeal  of  the  petitioner  for  a  re- 
adjustment of  rates.  No  utility  can  continue  operation  at  a 
loss  of  return  on  investment,  and  such  is  not  contemplated  by 
the  law  nor  generally  desired  by  patrons  served. 

The  Cost-Plus  Plan. 

The  first  consideration  to  be  decided  by  the  Commission  is 
whether  it  shall  follow  the  usual  plan  for  ascertaining  and 
fixing  an  arbitrary  rate  for  the  season,  or  whether  it  shall  adopt 
the  method  presented  in  the  amended  petition,  namely,  a  more 
flexible  rate  structure  based  on  (1)  a  "service  charge"  which 
shall  be  fixed  and  provide  a  return  on  the  value  of  the  property 
devoted  to  public  use,  and  (2)  a  "hot  water  charge"* which  shall 
cover  and  include  all  operating  and  service  expenses,  taxes,  and 
depreciation. 
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It  is  argued  in  behalf  of  such  a  flexible  method  that  all  un- 
certainties of  operating  costs  will  be  equitably  met,  the  rate  to 
the  consumer  advancing  as  the  cost  of  operation  advances,  and 
decreasing  as  such  operating  costs  decrease.  No  specific  objec- 
tion to  such  method  was  made  at  the  hearing.  Th^  Commission 
is  favorably  inclined  to  test  such  a  rate  structure  in  the  field 
of  hot  water  heating. 

Valuation. 

In  adopting  such  a  rate  structure,  the  first  requirement  of 
the  Commission  is  to  ascertain  and  to  fix  the  value  of  the  physi- 
cal property.  In  reaching  such  decision  the  Commission  has 
available  a  tentative  appraisal  of  the  said  hot  water  heating  prop- 
erty made  by  the  engineering  department  of  the  Commission, 
as  of  August  1,  1919,  the  summary  of  which  is  as  follows: 


A.  Land 

B.  Distribution  system 

C.  Building  and  miscellaneous  structures   ...... 

D.  Plant  equipment   

£.  General  equipment 

F.  Paving   '. 

12%   (See  note  below)  ^ 

H.  Materials  and  supplies 


Cost  of  Re- 

Present 

production. 

Value. 

$875 

$875 

64,112 

48,508 

10.759 

9,275 

51,327 

41,477 

1,174 

1,001 

7,130 

5.348 

16,245 

12.778 

3.446 

3,446 

$155,068 


$122,703 


Note. — 12  per  cent  allowed  on  the  total  of  all  items  exclusive  of  materials 
and  supplies  to  cover  engineering,  superintendence,  interest  during  construe- 
tion,  taxes  during  construction,  fire  and  liability  insurance,  small  omissions 
of  inventory,  contingencies,  etc. 

The  Commission  also  has  available  an  appraisal  made  by 
petitioner  and  presented  by  its  expert  witness*  John  M.  Arga- 
brite,  the  summary  of  which  ia  as  follow*; 

F.U.R.1920A. 


BE  INDIANA  GENERAL  SERVICE  CO. 


495 


1  Real  estate 

2,  3  and  4,  building  and  structures  . 
5  to  23  inc.  Boiler  plant  equipment 

24  Steam  plant  piping 

25  to  34  inc.  Heating  plant  equipment 
3d  Heating  plant  piping 

36  Material  and  supplies 

37  Material  and  supplies 

38  Tools  and  implements 

39  Office  furniture  and  fixtures 

40  Distribution  system 


Field  construction  overheads  21  per  cent 


Depreciated 
Value. 


$7,000 
37,600 
76,334 
29,876 
12,614 

8.118 

13,245 

100 

4,800 
10,000 
73,526 


Ratio  of 
Apportion- 
ment 

between 

Heat  and 

Electricity. 


87* 
75 
75 
76 


12* 
25 
25 
25 
Heat 
Heat 
25     :75 
Heat 
12*   :87i 
7      :93 
Heat 


Total  depreciated  field  value 
Working  cash  capital 


Going  concern  and  other  intangible  values 

Total  present  day  going  value  of  the  heating  department  . . 


Value 

Applicable 

to  Heat. 


$875 

9,415 

19,084 

5,219 

12,614 

8.118 

3,311 

100 

600 

700 

73,526 


$133,562 
28,048 


$161,610 
5,500 


$167,110 
25,000 


$192,110 


To  obtain  figures  that  are  comparable,  the  item  of  12  per  cent 
included  in  the  tentative  appraisal  made  by  the  engineering 
department  of  the  Commission  to  covev  engineering,  superin- 
tendence during  construction,  interest  during  construction,  taxes 
during  construction,  fire  and  liability  insurance,  small  omissions 
of  inventory  and  contingencies,  should  be  deducted.  Such  de- 
duction leaves  a  total  of  $109,930  as  the  value  of  the  physical 
property,  less  such  allowance,  as  compared  with  $135,562  shown 
in  petitioner's  valuation. 

[3]  Petitioner's  engineer  testified  that  he  adopted  the  repro- 
duction new  method  of  evaluation,  used  the  ten  year  average 
range  of  prices  of  the  American  District  Steam  Company,  and 
from  these  unit  prices  made  certain  deductions.  On  many  items 
the  tentative  appraisal  of  the  engineering  department  of  the 
Commission  uses  what  the  Commission  believes  is  a  sounder 
basis,  viz.,  original  investment — especially  in  building  and  plant 
equipment,  and  estimates  of  original  cost  on  other  items,  such 
as  boilers.  In  the  absence  of  original  data  on  transmission  and 
distribution  systems,  ten  year  average  prices  were  used.     Such 
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an  average,  applied  as  of  August  1,  1919,  reflects  some  of  war 
period  high  prices. 

Most  of  the  difference  of  $23,632  lies  in  the  greater  percent- 
age of  depreciation  placed  on  the*  distribution  system  by  the  Com- 
mission's engineers.  The  evidence  is  that  the  distribution  sys- 
tem is  buried  under  pavements.  It  has  been  practically  im- 
possible to  inspect  it  closely  for  a  considerable  number  of  years. 
In  placing  their  percentages  of  depreciation  on  this  property,  the 
Commission's  engineers  relied  principally  on  estimated  life  of 
the  different  segments,  but  also  took  into  consideration  evidences 
of  present  service  condition.  Petitioner's  engineer  made  his  esti- 
mate more  largely  on  the  basis  of  condition  as  indicated  by  pres- 
ent efficiency.  In  support  of  such  position  he  insisted  that  main- 
tenance is  kept  up  to  a  very  high  degree,  and  that  with  such 
maintenance  continued,  the  property  would  last  indefinitely. 

The  evidence,  Jiowever,  reveals  that  the  insulating  of  petition- 
er's mains  is  of  temporary  character.  The  Commission  is  in- 
clined to  give  greater  weight,  in  this  instance,  to  its  staff  as  basis 
of  estimating  the  depreciation.  Efficient  service  might  be  ren- 
dered almost  to  the  actual  collapsing  of  mains.  Many  men  are 
highly  efficient  and  are  highly  "maintained"  at  sixty  and  even  at 
eighty  years  of  age,  but  it  is  known  that  most  of  their  durabil- 
ity is  gone.  Utility  plants  do  not  escape  the  law  of  depletion  of 
life  or  durability,  and  in  addition,  are  subject  to  the  element 
of  obsolescence. 

In  the  matter  of  allowance  to  be  made  to  cover  engineering, 
superintendence  during  construction,  taxes  during  construction, 
interest  during  construction,  fire  and  liability  insurance,  small 
omissions  of  inventory,  contingencies,  etc.,  the  engineers  of  the 
Commission  adopted  12  per  cent  as  proper.  Petitioner's  ap- 
praisal includes  an  allowance  of  21  per  cent  to  cover  field  con- 
struction overhead.  The  12  per  cent  allowance  amounts  to 
$12,778;  the  21  per  cent  amounts  to  $28,048,  a  difference  of 
$15,270. 

Petitioner  presents  testimony  that  it  actually  pays  an  engi- 
neering department  10  per  cent  of  the  cost  of  all  construction 
work.  The  evidence  reveals  that  most  of  the  property  of  peti- 
tioner was  built  and  reconstructed  before  petitioner  became  the 
possessor  of  it.    The  fact  that  petitioner  now  pays  an  engineer- 
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ing  department  10  per  cent  of  the  cost  of  all  construction  does 
not  apply  with  force  to  this  property,  which  was  built  from  1901 
to  1906,  and  extensively  reconstructed  in  1908.  During  the 
vears  of  such  construction  and  reconstruction,  it  was  not  uncom- 
mon  for  engineering  and  superintendence  to  be  carried  and . 
covered  as  an  operating  expense.  The  evidence  is  such  as  to 
raise  doubt  whether  interest  and  taxes  during  construction,  did 
spread  over  a  nonoperating  an<J  nonrevenue  producing  period 
which  petitioner  uses  as  a  basis  for  reimbursement  to  cover  those 
items. 

On  cross-examination  petitioner's  expert  witness  admitted  that 
the  21  per  cent  was  an  estimate  based  on  the  building  of  the 
property  at  this  time,  a  hypothetical  condition  which  does  not 
exist.  Eecognizing  the  inevitability  of  certain  such  costs  and 
omissions,  but  taking  into  consideration  the  period,  and  the  con- 
ditions, when  the  property  was  constructed  and  reconstructed, 
the  Commission  is  of  the  opinion  that  a  12  per  cent  allowance 
is  ample  to  cover  not  only  these  items,  but  also  breakage,  loss, 
and  waste. 

[4]  The  inclusion  of  an  item  of  paving  in  the  Commission's 
tentative  appraisal  of  the  property  is  justified  on  the  ground  that 
alleys  and  streets  were  paved  prior  to  the  installation  of  the 
system  and  its  reconstruction  and  a  capital  expenditure  was  there- 
fore made  in  cutting  and  repaving. 

Petitioner  adds  $5,500  for  working  cash  capital  in  addition 
to  materials  and  supplies.  The  rules  and  regulations  under 
which  petitioner  now  operates  are  for  a  heating  season  of  seven 
months,  i.  e.,  from  October  1st  to  May  1st  and  provide  for  col- 
lection monthly  of  one-seventh  of  the  total  compensation,  the 
collections  being  after  the  service  is  rendered.  Under  such  con- 
ditions petitioner  is  carrying  in  each  month  of  the  seven  months 
of  the  heating  season  approximately  $5,300  in  bills  for  service 
rendered  but  for  which  payment  has  not  been  made. 

Petitioner's  evaluation  includes  $25,000  for  going  concern 
and  other  intangible  values. 

Taking  all  elements  into  consideration,  including  incomplete 
historic  or  original  construction  data,  the  Commission  is  of  the 
opinion  that  the  fair  value  of  the  property  used  and  useful  in 
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rendering  said  service,  and  of  the  utility  as  an  assembled,  high- 
ly perfected,  and  organized  going  concern,  is  as  follows: 

Physical  property — including  $700  apportionment  office  equipment  $123,500 

Working  capital   6,500 

Going  value  and  cost  of  bringing  service  to  now  state  of  efficiency      16,000 

$145,000 

Bate  of  Return. 

The  cost-plus  plan  herein  adopted,  when  analyzed,  is  a  pro- 
posal that  the  usual  sequence  of  the  listing  and  consideration  of 
elements  on  which  the  rate  is  determined,  shall  he  reversed. 
Under  the  usual  method  of  building  a  rate  structure,  there  is 
first  determined  the  amount  estimated  to  cover  all  operating 
costs;  second,  an  amount  estimated  to  cover  taxes;  third,  an 
amount  set  aside  to  cover  depreciation,  and  last,  the  return  on 
the  value  of  property.  Should  the  fluctuation  of  patronage  or 
operating  costs  be  considerable,  the  result  would  be  reflected 
in  the  fourth  factor' — that  is,  the  return.  It  would  be  the  bal- 
ance left  after  operating  expenses,  taxes,  and  depreciation  have 
been  met.  It  might  either  exceed,  or  fall  short  of  the  estimated 
per  cent  return  allowed  on  investment.  Such  uncertainties  are 
made  the  more  probable  during  periods  of  unforeseen  conditions 
arising  almost  constantly.  It  must  be  borne  in  mind  that  under 
the  cost-plus  plan,  return  is  to  be  transposed  from  last  to  first 
consideration  and  the.  rate  structure  is  to  be  so  devised  that  it 
will  exempt  the  public  utility  from  any  uncertainty  of  exact 
percentage  of  return. 

The  proposal  seems  to  be  just.  The  intent  of  the  law  is  to 
provide  a  stability  in  public  utility  finances  and  thus  remove 
them  absolutely  from  the  speculative  to  the  operating  field.  In 
the  long  run,  the  system  cannot  work  to  the  disadvantage  of  the 
patrons  inasmuch  as  rates  would  cover  cost  of  service,  plus  a 
fair  return  on  the  plant  placed  at  the  public  service.  There  is 
no  valid  reason  why  patrons  should  be  served  on  a  basis  which 
does  not  yield  a  self-sustaining  profit  to  the  utility,  be  it  private- 
ly or  municipally  owned. 

[5]  The  Commission  recognizes  the  strong  arguments  that 
are  made  for  a  higher  rate  of  return  than  7  per  cent.  In  isolated 
instances  where  exceptional  service  or  conditions  have  warranted 
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it,  and  under  the  pressure  of  increased  interest  costs,  the  Cora- 
mission  has  gone  to  an  8  per  cent  basis.  There  can  be  little 
doubt  that  unless  there  is  a  readjustment,  higher  rates  of  re- 
turn must  be  allowed  or  capital  vital  to  development,  and  main- 
tenance of  service  will  not  be  available  for  utilities.  There  is 
weight  in  the  argument  that  when  money  can  be  placed  in  abso- 
lutely safe  investments,  earning  6  or  even  7  per  cent,  a  7  per 
cent  return  under  the  hazards  of  utility  operation  that  cannot 
be  entirely  eliminated  even  by  regulation,  is  not  such  as  to  at- 
tract new  capital.  There  is,  however,  another  side  to  consider. 
Speaking  broadly,  the  patrons  of  utilities  are  facing  as  great 
difficulties  of  readjustment  as  the  utilities  are  facing.  Keadjust- 
ment  must  not  be  made  in  such  a  way  as  to  create  even  greater 
difficulties.  Taking  into  consideration:  (1)  that  the  rate  of 
return  allowed  on  the  property  is  safeguarded  to  the  greatest 
degree  possible  under  state  regulation;  (2)  that  the  rate  of  re- 
turn is  not  after  the  tax  burden  (except  Federal  income  tax) 
has  been  discharged;  (3)  that  a  considerable  part  of  the  capital 
which  petitioner  has  borrowed  bears  a  low  interest  rate;  (4)  that 
there  is  no  showing  in  this  case  of  extraordinarily  efficient  serv- 
ice, though  it  is  true  that  there  is  practically  no  complaint  as 
to  its  quality;  and  (5)  that  the  heating  utility  is  an  advanta- 
geous adjunct  to,  though  not  a  by-prodttct  operation  of,  a  greater 
utility  operation,  the  Commission  will  hold  to  the  7  per  cent 
basis  of  return. 

The  Commission  would  point  out  to  those  who  urge  that 
the  rate  of  return  on  investment  be  reduced  below  this,  that  such 
a  policy  would  not  only  be  contrary  to  the  requirements  of  the 
Indiana  law  which  is  founded  upon  reasonable  rates  for  service 
and  reasonable  return,  but  would  remove  the  public  utilities  from 
active  competition  for  investment  or  credit  Eventually  this 
would  produce  results  similar  to  those  which  finally  became  so 
manifest  in  the  railroad  situation  as  to  be  generally  recognized 
as  detrimental  to  the  interests  of  those  served.  The  Commis- 
sion is  of  the  opinion  that  it  should  recognize  and  encourage 
efficiency  and  good  service.  It  believes  that  the  greatest  en- 
couragement to  good  service  is  to  be  derived  from  placing  the 
financial  appeal  of  public  utility  investments  on  a  sound,  con- 
servative basis  and  that  is  attempted  in  this  order, 
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The  Service  Charge 

The  theory  of  the  cost-plus  plan  is  that  the  service  charge 
shall  yield  the  fixed  rate  of  return  on  investment  and  no  more. 
A  7  per  cent  return  on  $145,000  calls  for  $10,150  per  annum. 
Petitioner  has  on  its  lines  approximately  139,000  square  feet 
of  radiation  that  is  subject  to  billing.  The  service  charge  will, 
therefore,  amount  to  approximately  7.3  cents'  per  square  foot 
of  radiation  per  season  or  approximately  .912  cent  per  square 
foot  of  radiation  per  month  of  the  heating  season.  The  service 
charge  would  rise  or  fall  in  the  same  ratio  as  the  total  number 
of  square  feet  or  radiation  billed  is  increased  or  decreased.  As 
an  illustration,  if  the  6,250  square  feet  of  radiation  in  the  pub- 
lic library  were  billed,  the  service  charge  would  be  reduced  from 
7.3  cents  to  7  cents. 

Apportionment  of  Expenses. 

The  heating  charge  covers  all  costs  of  rendering  service  ex- 
cept the  return  on  the  value  of  the  property  which  is  included 
in  the  service  charge.  The  Commission  is  confronted  with  cer- 
tain handicaps  in  inaugurating  the  system  in  this  instance.  The 
Commission  is  of  the  opinion  that  the  apportionment  made  by 
its  auditors  and  applied  on  pages  17-23  of  the  audit,  of  all 
operating  expenses  other  than  that  of  steam  generation,  may  be 
accepted.  In  other  words,  "distribution,"  "consumption,"  and 
"commercial"  expenses  should  be  charged  directly;  "general" 
and  "undistributed"  expenses  and  taxes  should  be  charged  direct- 
ly, if  possible,  and  if  not  possible,  apportioned  on  the  basis  of 
operating  revenues.  Federal  income  tax,  which  is  a  burden 
placed  on  the  stockholders  that  should  not  be  shifted  to  patrons, 
should  of  course  be  eliminated.  Depreciation  should  be  charged 
directly. 

■ 

Coal  Consumption* 

The  coal  apportionment  data  is  not  satisfactory.  Coal  con- 
sumption is  the  big  factor  in  the  consideration  of  a  rate  case 
of  this  character.  Central  station  heating  service  is  nothing 
more  or  less  than  transmission  of  heat  units  contained  in  coal 
at  the  plant*  by  the  medium  of  water,  to  the  premises  of  pa- 

P.U.R.1920A. 


RE  INDIANA  GENERAL  SERVICE  00.  501 

trons,  where  they  are  released  by  radiation.  Though  the  audit 
made  by  the  Commission's  accounting  department  includes  a 
-  four-year  month  by  mpnth  record  of  coal  consumption,  analysis 
of  these  forty-eight  months  does  not  afford  a  definite  or  satis- 
factory basis  for  apportionment  of  coal  used  in  the  combined 
utilities.  Petitioner's  apportionment  has  been  made  on  the 
basis  of  poun4s  of  coal  per  kilowatt  hour  generated  in  the  year 
June  1,  1915-May  31,  1916.  Plant,  load,  and  other  conditions 
have  changed  in  such  manner  as  to  make  the  1915-1916  basis 
unacceptable  for  the  present  or  future.  Petitioner  proposed  to 
ascertain  the  correct  apportionment  by  connecting  one  of  its  four 
heaters  directly  to  the  live  steam  feeder,  and  to  supply  the  other 
three  heaters  with  steam  exhausted  from  the  electric  plant  Con- 
densation records  are  to  be  kept  and  it  is  proposed  that  an  al- 
lowance for  electric  energy  generated  shall  be  made  according  to 
the  following  formula: 

(A)  Average  water  rate  of  turbines  per  kilowatt  hour. 

(B)  Kilowatt  hour  generated  per  month. 

(C)  Total  condensation  from  exhaust  heater. 

(D)  C-  (A  x  B)=pounds  water  chargeable  to  heating  system  at 

average  cost  of  evaporation  determined  each  month. 

The  Commission  is  of  the  opinion  that  such  tests  and  records 
should  be  made,  and  that  such  data  covering  the  period  of  an 
operating  season  should  be  presented  for  consideration  before  it 
is  finally  accepted  as  a  basis  of  apportionment. 

The  records  of  the  Commission  contain  much  expert  testimony 
and  data  covering  the  operation  of  numerous  hot  water  heating 
utilities  in  Indiana.  These  utilities  are  of  three  types:  (1) 
Isolated  heating  utilities  that  have  no  connection  with  any 
other  utilities;  (2)  plants,  such  as  petitioner's  connected  with, 
and  secondary  to,  electric  utilities;  and  (3)  a  hot  water  heating 
utility  that  has  connected  with  it  an  electric  operation  which  is 
wholly  secondary  to  the  hot  water  heating  operation. 

[6]  Such  expert  evidence  in  the  hearings  of  more  than  thirty 
rate  cases,  and  records  of  operation  of  all  such  utilities  in  the 
state,  establish  pretty  definitely  a  standard  of  efficient  operation 
as  measured  by  pounds  of  coal  consumed  per  square  foot  of 
radiation  per  season.  Petitioner's  plant  is  operated  in  a  com- 
pact area.    Considering  this  and  other  conditions  of  service,  the 
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Commission  is  of  the  opinion  that  eighty  pounds  of  coal  con- 
sumption per  square  foot  of  radiation  per  season  should  be  the 
maximum  allowance  for  coal,  until  such  time  as  petitioner  has 
presented  records  of  accurate  and  acceptable  tests  covering  a 
heating  season. 

Free  Service  to  Public  Library. 

[7,  8]  The  franchise  under  which  this  utility  was  per- 
mitted to  enter  the  city  two  decades  ago,  carried  with  it  a  stipu- 
lation for  certain  free  service.  Free  service  was  rendered  to 
the  Marion  public  library  until  the  issuance  of  an  order  by  thifr 
Commission  in  Cause  No.  8992,  on  August  24,  1918.  Ad- 
ministering the  Public  Service  Commission  Act  which  specifi- 
cally forbids  free  service  and  unjustly  discriminatory  service, 
the  Commission  ordered  such  free  service  discontinued.  The 
General  Assembly  of  1919,  however,  passed  an  act  (Acts  1919,  p. 
709r  chap.  168)  which  provides:  "That  nothing  in  this  act 
contained  shall  be  construed  to  prohibit  any  public  utility  from 
supplying  or  furnishing  free  service  or  service  at  special  rates 
to  any  municipality  or  any  institution  or  agency  of  such  mu- 
nicipality in  cases  where  the  supplying  or  furnishing  of  such 
free  service  or  service  at  special  rates  is  stipulated  in  any  pro- 
vision of  the  franchise  under  which  such  public  utility  is  now- 
operating,  or  in  the  event  that  such  franchise  shall  have  been 
surrendered,  from  supplying  or  furnishing  such  free  service  or 
service  at  special  rates  until  such  time  as"  the  franchise  would 
have  expired  had  it  not  been  surrendered  under  the  provisions 
of  this  act;  and  it  shall  be  the  duty  of  any  utility  operating 
under  any  franchise,  stipulating  for  free  service  or  service  at 
special  rates  to  municipality,  or  any  institution  or  agency  of 
such  municipality,  to  furnish  such  free  service  or  service  at 
special  rates  and  it  shall  be  the  duty  of  any  utility  which  ha* 
surrendered  a  franchise  stipulating  for  such  free  service  or 
service  at  special  rates  and  receiving  in  lieu  thereof  an  indeter-, 
minate  permit  under  the  provisions  of  the  act,  to  furnish  such, 
free  service  or  service  at  special  rates  until  such  time  as  the 
franchise  would  have  expired  had  it  not  been  surrendered." 

After  said  enactment  petitioner  conformed  to  its  provisions. 
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and  restored  free  service  to  the  Marion  public  library.  At  the 
hearing  of  this  cause,  petitioner  did  not  propose  to  discontinue 
said  free  service,  and  the  city  insisted  on  the  fulfillment  of  the 
stipulations  of  the  franchise. 

The  Marion  Light  &  Heat  Company,  which  was  the  prede- 
cessor of  petitioner,  had  previously  surrendered  its  franchise  in 
Marion,  for  an  indeterminate  permit  as  provided  by  law. 

The  Commission  is  not  a  court  set  up  to  pass  on  the  legality 
of  acts  of  the  legislature.  It  is  instead  an  administrative  body 
created  to  carry  into  effect  the  acts  of  the  legislature.  The  Gen- 
eral Assembly  of  1913,  having  especially  prohibited  free  service, 
it  was  incumbent  on  this  Commission  in  the  rate  hearing  origi- 
nating in  Cause  No.  3992,  to  order  such  free  service  discon- 
tinued. The  General  Assembly  of  1919  having  enacted  the  act 
above  set  forth,  the  Commission  deems  it  incumbent  on  it  to 
carry  its  provisions  into  effect.  It,  therefore,  excludes  from  its 
calculations,  any  revenue  for  service  rendered  to  said  public 
library. 

There  is  installed  in  said  public  library  6,250  square  feet  of 
radiating  surface.  Its  exclusion  from  billing  under  the  25-cent 
rate  prevailing  during  the  last  heating  season  would  result  in 
a  loss  of  approximately  $1,562.  The  burden  of  such  an  exemp- 
tion must  be  borne  ultimately  by  those  who  pay  for  the  service. 
The  sixty  patrons  of  petitionees  hot  water  heating  service  are 
required  to  pay  for  the  heating  of  the  public  library.  On  the 
basis  of  last  heating  season's  rates,  this  average  of  approximately 
$26  would  fall  on  each  heating  patron.  Further,  the  stipulation 
of  free  service  in  the  franchise  is  without  time  limit.  In  other 
words,  the  act  of  the  general  assembly  removes  all  burden  of 
heating  the  public  library  from  the  tax  payers  of  the  city  of 
Marion  for  all  time,  as  far  as  the  terms  of  the  franchise  are  con- 
cerned, and  places  it  en  the  few  people  in  the  city  served  by 
the  heating  utility.  It  is  needless  to  maintain  that  the  company 
must  carry  this  cost.  Eendering  this  service  falls  on  operating 
charges  or  constitutes  a  tax.  The  Public  Service  Commission 
Act  correctly  provides  the  only  permanent  basis  of  regulation': 
revenues  to  cover  (1)  operating  costs;  (2)  taxes;  (3)  deprecia- 
tion; (4)  return  on  the  value  of  property  used  and  useful  in 
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The  Commission  being  fully  advised  in  the  premises,  finds 
that  the  rate  now  in  effect  does  not  produce  sufficient  revenue 
to  meet  the  reasonable  requirements  of  petitioner,  and  that  such 
rates  should  be  adjusted;  that  an  allowance  should  be  made  for 
depreciation  of  4  per  cent  on  the  value  of  petitioner's  depreciable 
property,  to  be  held  and  administered  in  the  manner  hereinafter 
provided;  that  the  cost-plus  plan  herein  proposed  should  be 
adopted ;  that  the  free  service  rendered  the  public  library  should 
be  continued;  and  that  petitioner  should  put  into  effect,  the 
state  standards  for  central  station  hot  water  heating  service. 

Van  Auken,  Commissioner,  dissenting:  The  Commission's 
order  in  the  above-entitled  cause  is  in  all  things  concurred  in, 
except  that  part  of  the  order  which  construes  the  provisions  of 
Chapter  168  of  the  Act  of  1919.  The  act  is  set  out  in  full  in 
the  order.  The  Commission's  order  states  that:  "The  General 
Assembly  of  1919  having  enacted  the  act  above  set  forth,  the 
Commission  deems  it  incumbent  on  it  to  carry  its  provisions  into 
effect." 

It  appears  from  the  evidence  that  petitioner  herein  was 
granted  a  franchise  to  operate  a  hot  water  heating  plant  and 
•system  in  Marion,  which  franchise  was  surrendered  by  authority 
of  the  Public  Service  Commission  Act.  It  appears  further  that 
the  original  franchise  provided  that  the  utility  should  furnish 
certain  free  service,  including  free  service  to  the  Marion  public 
library.  The  Commission  in  Cause  No.  3992,  under  date  of 
August  24,  1918,  specifically  ordered  this  free  service  discon- 
tinued, which  order  was  complied  with  by  the  utility.  The  evi- 
dence shows  that  under  the  rate  prevailing  for  the  season  1918- 
1919,  a  charge  for  heat  was  made  against  the  public  library  of 
$1,562.  It  appears  further  that  the  cost  of  operation  of  this 
utility  is  further  increased,  so  that  under  the  rates  authorized 
by  the  order,  the  granting  of  free  service  to  the  public  library 
will  mean  a  loss  in  revenue  to  the  utility  of  more  than  $1,562. 
The  order  herein  finds  that  petitioner  is  entitled  to  earn  its 
proper  operating  expenses,  including  taxes  and  depreciation, 
together  with  a  return  of  7  per  cent  on  the  value  of  its  property. 
Necessarily,  if  one  consumer  is  given  the  service  for  nothing, 
the  charge  against  each  of  the  remaining  consumers  will  be  in- 
creased. 
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The  question  is  whether  the  last  clause  of  chapter  108  of  the 
Acts  of  1919,  should  be  construed  literally  and  alone,  or  whether 
the  Public  Service  Commission  should  deem  it  its  duty  to  con- 
strue and  comply  with  the  Public  Service  Commission  Act  as  a  . 
whole. 

The  clause  of  the  Act  of  the  General  Assembly  of  1919  by  au- 
thority of  which  this  free  service  is  restored,  should  not  be  con- 
strued literally  and  alone,  for  the  reason  that  such  a  construction 
would  be  in  direct  conflict  with  the  intent,  purpose,  and  policy 
of  the  Public  Service  Commission  Act,  as  expressed  in  its  en- 
tirety. 

The  franchise  contract  was  a  contract  between  the  state  of 
Indiana  on  the  one  hand  and  the  utility  on  the  other,  and  by 
the  enactment  of  the  Public  Service  Commission  Act,  the  state, 
which  was  one  party  to  the  contract,  authorized  the  utility, 
which  was  the  other  party  to  the  contract,  to  surrender  such 
franchise  contract.  When  such  franchise  contract  was  sur- 
rendered by  the  utility  by  the  authority  of  the  state,  it  ceased 
to  exist  and  cannot  now  be  revived  by  one  party  thereto,  without 
the  consent  of  the  other,  as  it  is  proposed  to  do  in  this  case. 

The  intent  and  purpose  of  the  Public  Service  Commission  Act, 
is  that  the  rates  to  be  charged  by  the  public  utility,  shall  be  rea- 
sonable, and  there  is  no  evidence  in  this  case  that  the  rates,  here- 
tofore charged  the  public  library  of  the  heating  consumers,  were 
unreasonable.  If  free  service  is  granted  to  one  or  more  patrons, 
it  will  without  doubt  result  in  an  unreasonable  rate  to  those  who 
are  not  granted  the  free  service. 

The  intent  and  purpose  of  the  Public  Service  Commission 
Act,  is  that  there  shall  be  no  unjust  discrimination,  and  there  is 
no  evidence  in  this  case  that  the  rate  prescribed  by  the  Commis-  * 
sion,  which  is  presumed  to  be  fair  and  equal,  if  applied  to  the 
public  library  would  be  discriminatory.  It  could  not  be  denied 
that  the  proposal  to  grant  free  service  to  a  certain  consumer  or 
a  certain  class  of  consumers,  would  be  pure  discrimination. 

The  intent  and  purpose  of  the  Public  Service  Commission 
Act,  is  that  the  power  to  fix  and  change  rates,  shall  be  vested 
exclusively  in  the  Public  Service  Commission,  and  that  the  Com* 
mission  should  decline  to  change  or  modify  any  rate  unless  it  is 
shown  to  be  unjust,  unreasonable,  insufficient,  unjustly  discrimi- 
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natory,  preferential,  or  otherwise  in  violation  of  the  law,  and 
there  is  no  evidence  in  this  case  that  the  rate  charged  the  public 
library  comes  within  these  provisions  of  the  statute. 

It  must  be  presumed  that  the  rate  authorized  by  the  Public 
Service  Commission  is  fair  and  reasonable.  If  the  rate  to  one 
consumer  or  one  class  of  consumers  is  arbitrarily  lowered,  or  if 
free  service  is  granted  to  one  consumer  or  one  class  of  consumers, 
the  difference  in  the  income  of  the  utility  will  necessarily  have 
to  be  made  up  by  the  other  consumers  whose  rates  are  now  pre- 
sumed to  be  reasonable  and  whose  rates  would  then  be  unjust- 
ly high.  A  special  rate  or  free  service  to  one  consumer  as 
authorized  in  the  order,  could  only  be  construed  as  preferential 
and  discriminatory.  It  is  in  fact  just  that.  The  public  library 
of  the  city  of  Marion  bears  exactly  the  same  relation  to  the 
utility  as  any  private  consumer  and  any  preference  given  to  it, 
places  an  unjust  burden  on  the  private  consumers. 

For  these  and  other  reasons  that  will  readily  appear,  it  is 
believed  that  the  clause  of  the  Act  of  1919,  heretofore  referred 
to,  is  invalid  and  against  public  policy  and  should  not  be  con- 
sidered in  force. 

The  order  itself  states  that  if  the  public  library  were  billed 
at  the  authorized  rate,  the  charge  to  the  consumers  would  be 
materially  lower.  The  cost  of  heating  the  public  library  should 
be  paid  by  the  supporters  and  patrons  of  the  public  library  and 
should  not  be  paid  by  the  private  heating  customers  of  this 
utility  alone.  The  Commission's  order  should  be  changed  and 
modified  so  that  the  public  library  of  Marion  would  be  required 
to  pqj  its  just  proportion  of  the  cost  of  maintaining  the  operat- 
ing of  this  utility. 
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BE  YARMOUTH  LIGHTING  COMPANY. 

£F.  C.  257.J 

Monopoly  and  competition  —  Occupied  territory  —  Character  of  emUt- 
ing  service. 

An  electric  utility  ought  not  to  expect  protection  from  competition 
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where  it  cannot  or  will  not  extend  service  to  applicants  in  cases  where 
little  or  no  additional  equipment  is  necessary  to  render  such  service. 


Service  —  Extensions  —  Cost  •—  By  whom  borne. 

m 

Discussion  of  right  of  utility  to  make  applicants  for  service  bear 
cost  of  extension  without  arrangement  for  a  definite  return  of  money 
so  invested,  p.  508. 

[November  10,  1919.] 

• 

Investigation  by  Commission  on  its 'own  motion  of  certain 
matters  connected  with  the  service  of  the  Yarmouth  Lighting 
Company;  extension  to  designated  applicants  ordered. 

By  the  Commission:  This  matter  grows  out  of  the  receipt 
by  the  Commission  of  a  considerable  number  of  informal 
complaints  against  the  Yarmouth  Lighting  Company,  and 
their  investigation  by  the  Commission.  The  matters  were 
taken  up  by  correspondence  with  the  company,  and  after  a  some- 
what prolonged  correspondence,  the  Commission,  on  October  1, 
1919,  instituted  upon  its  own  motion  a  formal  complaint  against 
this  respondent,  and  on  October  20th  gave  notice  of  a  public 
hearing  to  be  held  at  the  common  council  rooms  in  the  Municipal 
Building  in  Portland,  on  November  3,  1919,  at  9 :30  o'clock  in 
the  forenoon.  Notice  was  proved  to  have  been  given  as  ordered. 
The  Yarmouth  Lighting  Company  was  not  in  any  way  represent- 
ed, and  various  citizens  of  Yarmouth,  who  desired  service  from 
the  company,  were  present  in  person  or  represented  by  counsel. 

The  Yarmouth  Lighting  Company  was  authorized  to  render 
service  for  electric  light  and  power  in  the  town  of  Yarmouth. 
It  does  not  generate  its  own  current,  but  obtains  it  from  the 
Cumberland  County  Power  &  Light  Company  under  a  contract. 
During  the  past  few  months  the  Commission  has  received  and 
investigated  several  informal  complaints  wherein  the  parties 
interested  have  stated  to  the  Commission  their  desire  for  serv- 
ice for  lighting  and  small  power  purposes,  and  their  inability  to 
obtain  such  service.  The  Commission,  after  investigating  the 
several  complaints,  undertook  to  arrange  matters  between  the 
company  and  its  customers  through  correspondence.  On  August 
16,  1919,  a  letter  was  received  from  Mr.  A.  Lovering,  treasurer 
and  general  manager  of  the  company,  from  his  office  in  Boston, 
in  which  occurs  the  following  statement:     "With  reference  to 
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its  position  that  insofar  as  is  possible  the  rights  of  a  public  utility 
company  within  the  territory  which  it  occupies  will  be  pro- 
tected. But  there  is  a  limit  beyond  which  the  Commission 
ought  not  and  cannot  go.  However  unfortunate  it  may  be 
that  the  respondent  company  is  unable  to  fully  serve  its  territory, 
the  rights  of  customers  can  by  no  means  be  ignored. 

If  the  respondent  company  can  only  serve  such  customers  as 
it  now  has  connected  up  and  there  are  other  customers  who  desire 
service  and  who  can  be  served  through  the  agency  of  another 
company,  it  is  very  doubtful  if  the  Commission  would  be  war- 
ranted in  withholding  its  consent  to  such  a  company,  if  it  asked 
permission  to  enter  the  field  and  serve  these  unserved  people. 
It  is  probably  true  that  if  the  Cumberland  County  Power  & 
Light  Company,  for  instance,  should  be  permitted  to  enter  Yar- 
mouth, its  service  would  be  of *a  character  which  would  gradually 
deprive  the  respondent  of  at  least  some  of  its  present  customers. 
It  would  result  in  a  somewhat  expensive  duplication  of  facili- 
ties, and  present  a  situation  where,  in  a  territory  which  one  com- 
pany might  well  serve,  two  were  attempting  to  either  exist  or 
obtain  the  mastery.  Such  a  condition  is  not  desirable,  and 
should  not  be  invited  or  encouraged,  except  as  a  last  resort. 

As  showing  what  seems  to  be  an  absolute  failure  upon  the 
part  of  the  respondent  company  to  appreciate  its  duties  and 
the  rights  of  its  customers,  our  attention  was  called  to  the 
case  of  H.  P.  Frank,  Esq.,  who  has  a  summer  home  within  the 
territory  of  this  respondent.  He  personally  tried  to  arrange  for 
service,  and  then  asked  the  assistance  of  the  Commission.  We 
tried  to  arrauge  the  matter,  and  after  some  correspondence  sug- 
gested that  Mr.  Frank  again  take  up  the  matter  with  the  com- 
pany. Mr.  Frank  understood  that  the  company  would  set  one 
pole  on  his  land,  and  that  he  (Frank)  would  furnish  at  his  own 
expense  all  the  necessary  materials  required  to  make  the  exten- 
sion necessary  to  give  him  service,  the  company  was  to  per- 
form the  labor,  and  Mr.  Frank  was  thereafter  to  be  served  at 

• 

regular  rates.  At  the  time  of  the  hearing,  although  Mr.  Frank 
had  for  more  than  two  months  had  all  of  the  materials  necessary 
to  make  the  extension  in  his  stable  and  had  notified  the  local 
agent  of  the  company  to  that  effect,  and  although  the  only  thing 
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for  the  company  to  do  other  than  to  string  the  wires  was  to  set 
one  pole,  nothing  has  been  done  toward  supplying  the  demand 
of  this  customer. 

The  evidence  in  the  case  showed  that  other  customers  had 
made  all  reasonable  efforts  to  obtain  service  but  had  absolutely 
failed. 

If  the  company  is  in  such  a  serious  condition  that  it  finds 
itself  unable  to  take  advantage  of  even  so  liberal  an  offer  as 
that  of  Mr.  Frank,  if  it  is  so  situated  that  it  is  unable  to  finance 
a  simple  extension  to  a  customer  immediately  contiguous  to  its 
line,  it  is  unfortunate  and  regrettable;  but  the  Commission  is 
not  thereby,  as  we  look  at  it,  relieved  of  the  performance  of  its 
duty.  The  rights  of  the  customer  are  still  to  be  considered,  and 
cannot  be  ignored.  We  believe  that  if  Mr.  Levering,  or  someone 
having  authority  to  represent  the  company,  would  devote  a 
little  time  to  going  amongst  the  customers  and  trying  to  arrange 
the  details  of  service,  and  offered  anywhere  near  a  fair  proposi- 
tion, he  would  meet  with  no  difficulty,  but,  so  far  as  we  know  or 
have  been  informed,  no  one  responsibly  representing  the  company 
has  been  to  the  customers  and  even  talked  matters  over.  We 
have  not  yet  been  given,  and  cannot  think  of  any,  reason  why  this 
company  should  not  perform  its  public  duty,  or,  if  it  finds  it- 
self unable  to  do  so,  should  not  yield  to  the  necessities  of  pros- 
pective customers  and  permit  some  other  public  utility  to  perform 
the  service. 

We  have  given  a  full  hearing  to  the  complaining  customers, 
and  opportunity  for  hearing  to  the  company,  and  the  matter  is 
ready  for  decision. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  re- 
spondent, Yarmouth  Lighting  Company,  not  later  than  Janu- 
ary 1,  1920,  connect  its  lines  and  furnish  service  for  lighting  and 
small  power  uses  to  the  following  individuals  having  a  desire 
for  such  service  within  the  territory  of  the  respondent:  H.  P. 
Frank,  Esq.,  William  N.  Taylor,  Patrick  Ward,  Howard  Rus- 
sell, Wallace  Stoddard,  Nesmith  Loring,  William  Crowdis,  War- 
ren Mitchell. 

It  is  further  ordered  that  the  respondent  within  thirty  days 

notify  this  Commission  whether  or  not  it  will  comply  with  this 

order. 
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Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  10th  day  of  November,  A.  D.  1919. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Her- 
bert F.  Trafton,  and  Albert  Greenlaw,  Commissioners. 


NEW  YORK  SUPREME  COURT,  SPECIAL  TERM,  NEW  YORK 

COUNTY. 

BBONX  GAS  &  ELECTRIC  COMPANY 

v. 
PUBLIC  SEBVICE  COMMISSION,  FIRST  DISTRICT  et  al. 

[108  Miac  180,  178  N.  Y.  Supp.  172.] 

Rates  —  Jurisdiction  of  court  —  Injunction  —  Establishing  rate. 

The  court  has  no  jurisdiction  to  enjoin  the  Public  Service  Com- 
mission from  interfering  with  the  enforcement  of  a  new  rate  which  the 
utility  has  filed  with  the  Commission,  the  statute  fixing  a  lower  rate 
having  been  declared  confiscatory  as  to  the  rate  but  effective  to  prevent 
the  Commission  from  fixing  a  higher  rate,  since  the  granting  of  the 
injunction  would,  in  effect,  result  in  the  determination  by  the  court 
that  the  specific  rate  sought  to  be  enforced  by  the  utility  waa  a  reason- 
able rate,  and  the  court  has  no  power  to  fix  rates. 

< 

•  [July,  1919.] 

Motion  by  plaintiff  to  overrule  a  demurrer  and  for  judgment 
on  the  pleadings  in  a  suit  for  an  injunction  to  prevent  the  Pub- 
lic Service  Commission  from  interfering  with  the  enforcement 
of  a  rate  filed  with  it;  denied. 

See  also  post,  517. 

Appearances :  Atwater  &  Cruikshank,  of  New  York  City,  for 
plaintiff ;  Terence  Farley,  of  New  York  City  (Godfrey  Goldmark, 
of  New  York  City,  of  counsel),  for  defendant  Nixon  and  the  Pub- 
lic Service  Commission. 

McAvoy,  J.  The  corporate  plaintiff  seeks  an  injunction 
against  the  Public  Service  Commission  and  other  public  officers 
to  restrain  them  from  enforcing  the  provisions  of  chapter  125  of 
the  Laws  of  1906,  fixing  the  maximum  price  of  gas  at  $1  per 
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1,000  cubic  feet  in  the  territories  served  by  the  plaintiff  company, 
and  to  prevent  any  interference  upon  the  part  of  public  officials 
charged  with  the  duty  in  the  premises  with  the  collection  of  a 
higher  rate  which  the  plaintiff  company  fixes  as  a  reasonable  rate, 
to  wit,  $1.50.  Plaintiff  has  separated  its  grounds  for  relief  into 
two  distinct  causes  of  action,  the  one  to  declare  the  rate  of  $1  as 
a  confiscatory  rate  because  it  is  impossible,  due  to  the  charges  for 
necessary  ingredients  used  in  the  manufacture  of  gas,  to  realize 
any  profit  upon  such  manufacture,  or,  indeed,  to  pay  for  the  cost 
thereof,  and  as  an  incident  to  this  injunctive  relief  it  is  asked, 
in  the  other  cause  of  action,  that  the  court  should  go  further  and 
fix  a  reasonable  rate,  the  enforcement  whereof  would  be  protected. 
It  is,  of  course,  obvious  that  the  existing  rate  statutes  must  be 
adjudged  to  be  invalid  and  inoperative  before  there  would  be  a 
right  to  the  additional  injunctive  relief  which  is  sought,  and  there 
is  no  contention  but  that  the  plaintiff  is  entitled  to  bring  an  equity 
action  to  have  such  statutes  declared  unconstitutional  and  void, 
if  it  is  shown  that  the  rates  prescribed  are  not  sufficient  to  supply 
the  cost  of  manufacture  of  gas  and  realize  a  reasonable  profit. 
The  validity  of  the  act  (Laws  1906,  chap.  125)  is  the  point  to  be 
determined  under  the  allegations  of  plaintiff's  second  cause  of 
action. 

The  first  oause  of  action  is  based  upon  the  theory  that,  the  cost 
of  production  of  plaintiff's  gas  has  increased  so  much  by  reason 
of  the  general  advance  in  the  price  of  labor  and  supplies  that  it- 
has  been  costing  plaintiff  much  more  than  $1  to  produce  and  de- 
liver gas,  so  that,  instead  of  paying  dividends  on  its  stock,  plaintiff 
has  been  losing  $200  a  day  on  its  gas  department ;  that  therefore 
the  rate  statutes  have  become  unconstitutional  and  nugatory,  and 
because  of  this  the  plaintiff  has  undertaken  to  increase  its  gas 
rate  to  $1.50  per  1,000,  and  has  filed,  pursuant  to  the  Public 
Service  Commissions  Law  (Consol.  Laws,  chap.  48)  and  the 
Commission's  regulations,  a  thirty  day  notice  or  schedule  with 
the  Public  Service  Commission,  stating  that  on  and  after  April 
11, 1919,  its  rate  would  be  increased  to  the  sum  of  $1.50.  Plain- 
tiff asserts  that  the  defendants  have  threatened  to  prevent  this 
increase  by  prosecutions,  suits,  demands  for  penalties,  etc.,  and 
the  remedy  is  asked,  under  the  first  cause  of  action,  to  enjoin  de- 
fendants from  interfering  with  plaintiff  in  the  enforcement  of  its 
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new  rate,  and  repeats  as  an  incident  the  demand  of  the  second 
cause  of  action  that  the  rate  statutes  be  declared  unconstitutional. 
Although  there  is  but  one  prayer  for  relief  attached  to  the  amend- 
ed complaint,  there  are  no  facts  alleged  in  such  amended  com- 
plaint which  would  entitle  the  plaintiff  to  the  relief  of  restraint 
of  the  public  officials  from  enforcing  the  $1.50  rate,  unless  it  were 
for  the  matter  set  forth  in  the  first  cause  of  action.  The  Public 
Service  Commission  answers  the  second  cause  of  action  and  de- 
murs to  the  first  cause  of  action. 

[1,  2]  The  real  objection  seems  to  be  on  the  part  of  the  de- 
fendant raised  by  its  demurrer  to  the  first  cause  of  action  to  the 
relief  demanded  therein,  and  to  the  facts  alleged  in  such  cause  as 
judicial  ground  for  affording  that  relief.  It  is  trut*  as  a  rule  of 
law  that  a  demurrer  will  not  lie  purely  to  the  nature  of  the  relief 
demanded  if  from  the  facts  alleged  any  cause  of  action  may  be 
predicated  thereon,  but  since  the  intent  of  the  pleader,  evidenced 
by  his  obvious  demand  embodied  in  the  prayer  for  relief,  goes  in 
its  essential  nature  to  the  question  whether  the  facts  set  forth  in 
the  first  cause  of  action  are  sufficient  to  empower  his  court  to 
grant  an  injunction  against  interference  with  plaintiff's  new  gas 
rate  of  $1.50  per  1,000  cubic  feet,  a  decision  on  the  merits  of  the 
controversy  is  really  proposed  by  this  motion  for  judgment  by 
plaintiff  on  the  pleadings.  I  pass,  therefore,  a  point  which  may 
be  conceded,  that  the  first  cause  of  action  might  be  construed  as 
merely  a  repetition  of  the  second  cause  of  action,  and,  therefore, 
would  allow  of  a  judgment  declaring  the  acts  complained  of  as 
unconstitutional,  and  will  consider  whether  any  cause  is  laid,  of 
which  this  court  may  take  cognizance,  to  enjoin  the  public  offi- 
cials, defendants  herein,  from  interference  with  the  $1.50  rate 
because  of  danger  of  multiplicity  of  suits,  burdensome  litiga- 
tions, imminence  of  bankruptcy,  the  public  policy  of  enabling 
plaintiff  to  continue  its  public  service  for  the  benefit  of  the  com- 
munity, and  kindred  equitable  grounds. 

[3]  Of  course,  the  principal  difficulty  of  holding  that  the 
power  of  the  court  exists  lies  in  the  rule  of  law  that  the  judicial 
power  does  not  extend  to  the  fixation  of  a  rate,  and  by  whatever 
term  this  relief  is  denominated,  it  would  ultimately  result  in  the 
determination  of  a  court  that  the  specific  rate  the  interference 
with  which  is  sought  to  be  enjoined  was  a  reasonable  rate.    The 
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situation  that  arises  from  this  alleged  lack  of  power  is  this:  The 
plaintiff  would,  after  an  expensive  and  protracted  litigation,  if 
it  be  able  to  show  that  the  restrictive  statutes  are  unconstitutional 
have  accomplished  a  declaration  that  the  statutes  complained  of 
compelled  the  furnishing  of  and  the  delivery  of  gas  at  the  former 
rate — an  exercise  of  power  which  is  confiscatory  in  its  result. 
Thereafter,  and  in  an  entirely  new  proceeding,  it  will  be  required 
to  show  what  is  a  reasonable  price  which  it  may  charge  for  the 
furnishing  of  gas  to  consumers. 

[4]  The  Public  Service  Commission  would  have  no  authority 
to  fix  any  rate  for  gas  in  excess  of  the  price  fixed  by  statute,  be- 
cause, although  the  statute  may  be  unconstitutional  as-  a  matter 
of  fact,  in  so  far  as  it  fixes  too  low  a  rate  for  the  earning  of  profits 
by  the  company,  it  is  nevertheless  valid  as  a  restriction  on  the 
Public  Service  Commission's  power  to  fix  any  other  rate.  Munic- 
ipal Gas  Co.  v.  Public  Service  Commission,  225  N.  Y.  89, 
P.U.K.1919C,  364,  121  N.  E.  772.  Even  if  and  when  the 're- 
strictive statutes  are  adjudged  as  confiscatory,  the  power  of  the. 
Public  Service  Commission  will  not  thereby,  in  view  of  this  rul- 
ing, be  increased.  The  argument  is  made,  in  view  of  this  con- 
dition, that  the  fixing  of  a  rate  in  this  case  would  be  merely  a 
secondary  or  incidental  result  to  the  granting  of  proper  equitable 
relief,  and  that  where  such  a  state  of  facts  arises,  due  to  the  fail- 
ure of  the  legislature  to  exercise  its  primary  functions  of  rate 
regulation,  the  equitable  power  may  be  invoked,  that  the  court 
should  act  to  prevent  a  gross  injustice,  and  because  of  the  failure 
sif  the  rate-making  authority  to  act.  It  seems  to  me  that  these 
are  arguments  of  expediency  and  policy  which  must  be  ad- 
dressed to  the  legislature,  and  cannot,  because  of  the  awkward- 
ness or  difficulty  of  the  situation,  be  made  a  base  from  which 
authority  not  conferred  may  be  assumed  in  necessity  to  arise. 

[5]  When  the  court  determines  what  is  a  reasonable  charge 
as  an  incident  to  a  determination  that  the  rate  statutes  are  con- 
fiscatory, such  a  charge  cannot  be  enforced  as  a  fixed  charge  for 
services  for  any  purpose  other  than  to  determine  the  particular 
controversy  between  the  parties  before  the  court  and  those  whom 
they  represent.  Attempting:  to  enforce  the  rate  which  the  court 
determined  to  be  a  reasonable  one,  as  a  prescribed  future  charge, 
would  in  an  indirect  way  usurp  the  legislative  prerogative  of  pre- 
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scribing  by  rule  the  compensation  for  a  future  public  service.  If 
a  law  be  adjudged  invalid,  the  court  may  not,  in  the  same  decree 
declaring  its  invalidity,  attempt  to  enact  a  law  upon  the  same  sub- 
ject which  shall  be  obnoxious  to  no  legal  objections.  It  is  bound 
to  stop  with  simply  passing  its  judgment  upon  the  validity  of  the 
act.  It  is  quite  apparent  to  me  that  the  considerations  which  in- 
hibit a  tribunal  from  fixing  a  rate  to  be  charged  in  the  future 
are  equally  potent  to  prevent  its  effecting  the  same  end  through 
the  enjoining  power,  forbidding  interference  with  the  rate  which 
it  finds  to  have  been  sufficient  under  previous  conditions  and 
prices.  The  situation,  if  the  existing  rate  statutes  are  declared 
confiscatory,  will  be  identical  with  the  establishment  of  a  new 
utility,  .created  after  the  decree  declaring  the  acts  confiscatory 
has  been  filed.  The  company  must  decide  for  itself,  in  the  first 
instance,  what  rate  shall  be  charged,  the  legislative  rate  having 
been  annulled  by  judicial  decree ;  the  Commission  having  no  pow- 
er' to  fix  a  rate  due  to  the  inhibition  of  its  statutory  power,  which 
does  npt  fall  with  the  declaration  of  the  invalidity  of  the  rate. 
Such  a  rate  named  by  the  utility  company  will  control  until  it 
is  found  by  the  court  to  be  unreasonable. 

There  lie  but  two  things  in  the  path  of  the  right  of  this  com- 
pany to  exercise  its  common-law  privilege  to  charge  any  rate 
which,  by  agreement  with  its  consumers,  it  can  secure.  The  first 
is  the  legislative  prescription  of  the  $1  rate ;  the  second  is  such 
restrictions  as  are  imposed  by  statute  to  the  fixation  of  a  new  rate 
in  the  absence  of  the  authority  by  the  Public  Service  Commission 
to  establish  such  new  rate.  If  the  first  be  removed  by  decree  of 
the  court,  and  the  necessary  preliminary  conditions  to  the  charge 
of  the  new  rate  be  complied  with  under  the  Public  Service  Com- 
missions Law,  the  company  is  left  free  to  take  the  initiative. 
There  can  be  no  illegality  if  the  courts  have  held  invalid  the  act 
of  the  legislature,  and  the  company  has  complied  with  the  neces- 
sitous terms  for  establishing  the  new  rate,  until  the  legislature 
establishes  another  rate  by  appropriate  enactment  or  gives  its 
delegate,  the  Public  Service  Commission,  authority  to  do  so. 
Therefore  the  motion  by  the  plaintiff  to  overrule  the  demurrer 
and  for  judgment  on  the  pleadings  is  denied,  with  costs. 

Motion  denied,  with  costs, 
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HKW   YORK   SUPREME   COURT,    SPECIAL   TERM,   NBW  YORK 

COUNTY. 

BBONX  GAS  &  ELECTKIC  COMPANY 

v. 

PUBLIC  SERVICE  COMMISSION  et  al. 

[108  Misc.  204,  178  N.  Y.  Supp.  218.] 

Return  —  Confiscatory  statutes  —  Injunction  —  Prima  facie  case, 

1.  A  sufficiently  convincing  prima  facie  case  for  a  preliminary 
injunction  against  an  alleged  confiscatory  rate  statute  is  made  out 
where  the  evidence  points  very  directly  to  the  probability  that  the 
plaintiff  has  been  suffering  loss  for  a  considerable  period. 

Return  —  Reasonableness  as  a  whole  —  Confiscation, 

2.  The  return*  from  a  gas  company's  electrical  department  can- 
not be  considered  on  the  question  whether  a  statute  fixing  gas  rates  is 
confiscatory. 

Return  —  Reasonableness  —  Confiscation  — •  Losses  during  war, 

3.  It  is  not  a  sufficient  answer  to  an  allegation  that  a  statutory 
public  utility  rate  has  been  confiscatory  since  a  certain  date,  in  an 
action  to  enjoin  the  enforcement  of  such  rate,  that  the  period  of  loss 
has  laid  wholly  within  the  period  of  the  war. 

Return  —  Reasonableness  —  Confiscation  —  Injunction  — » Jurisdiction 
of  court  to  fix  rate. 

4.  An  action  to  enjoin  the  enforcement  of  an  alleged  confiscatory 
utility  rate  statute  should  be  dismissed  in  toto,  where  it  appears  that 
its  primary  purpose  is  the  fixation  by  the  court  of  a  new  rate  rather 
than  an  injunction  against  a  confiscatory  statutory  rate,  since  the 
courts  have  no  power  to  fix  rates. 

[July,  1919.] 

Action  for  injunction  by  the  Bronx  Gas  &  Electric  Com- 
pany against  the  Public  Service  Commission,  the  attorney  gei>- 
eral,  the  district  attorney  of  Bronx  County,  the  city  of  New 
York,  and  customers,  consumers,  etc.,  of  the  plaintiff  company* 
Motion  for  injunction,  pendente  lite,  denied  if  purpose  of  action 
is  to  fix  rate,  but  granted  if  purpose  is  merely  to  secure  relief 
against  the  enforcement  of  the  existing  statutory  rate. 

Appearances :  Atwater  &  Cruikshank,  of  New  York  city  (Al- 
fred B.  Cruikshank,  of  New  York  city,  of  counsel),  for  plaintiff; 
Godfrey  Goldmark,  of  New  York  city,  for  Public  Service  Com- 
mission; Charles  D.  Newton,  attorney  general,  pro  se;  Francis 
Martin,  district  attorney  of  New  York  city,  pro  se;  William  P. 
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Burr,  corporation  counsel,  of  New  York  city,  for  city  of  New 
York. 

Mullan,  J.:  The  plaintiff  is  a  gas  and  electric  light  com- 
pany, operating  exclusively  in  the  borough  of  the  Bronx,  city 
of  New  York.  The  only  restriction  upon  its  price  for  gas  is  to 
be  found  in  the  statutes  hereinafter  referred  to.  On  February 
8,  1918,  it  petitioned  the  Public  Service  Commission,  First 
District,  for  leave  to  charge  $1.50  per  1,000  cubic  feet.  On  April 
18,  1918,  the  petition  was  dismissed  upon  the  stated  ground  that 
the  Commission  was  without  power  in  the  premises.  The  ruling 
of  the  Commission  was  upheld  by  the  appellate  division  on  July 
17,  1918  (People  ex  rel.  Bronx  Gas  &  Elec.  Co.  v.  Public  Service 
Commission,  185  App.  Div.  891,  171  N.  Y.  Supp.  1095)  ;  the 
court  of  appeals  having  held,  in  the  meantime,  that  the  Public 
Service  Commission  had  no  power  to  supersede  the  statutory 
rate  (People  ex  rel.  Municipal  Gas  Co.  v.  Public  Service  Com- 
mission, 224  N.  Y.  156,  P.TJ.R.1918F,  781, 120  N.  E.  132).  On 
March  11,  1919,  the  plaintiff  filed  with  the  Commission,  and 
published,  a  notice  that  on  and  after  April  11,  1919,  its  rate 
for  .gas  to  the  general  public  would  be  $1.50  per  1,000  cubic 
feet. 

Thereafter  it  brought  this  action  to  procure  a  decree  (1)  de- 
claring confiscatory  and  i:nconstitutional  the  statute  (Laws  of 
1906,  chap.  125)  fixing  $1  per  1,000  cubic  feet  as  the  maximum 
price  for  gas  furnished  to  the  general  public;  (2)  declaring  con- 
fiscatory and  unconstitutional  the  statute  (Laws  of  1905,  chap. 
736)  fixing  75  cents  per  1,000  cubic  feet  as  the  maximum  price 
for  gas  furnished  to  the  city  of  New  York;  (3)  declaring  un- 
constitutional certain  provisions  of  the  Public  Service  Commis- 
sions Law  allowing  Public  Service  Commissions  to  fix  the  price 
of  gas;  and  (4)  enjoining  (a)  the  defendants  generally  from 
enforcing  the  mentioned  statutes,  from  collecting  or  attempting 
to  collect  penalties  thereunder,  from  instituting  civil  or  criminal 
proceedings  thereunder,  from  interfering  with  plaintiff  in  the 
collection  of  a  price  of  $1.50  per  1,000  cubic  feet  of  its  gas,  or 
such  price  as  to  this  court  may  seem  reasonable;  (b)  the  Pub- 
lic Service  Commission,  First  District,  from  the  fixation  of 
any  rate  or  price  to  be  charged  by  plaintiff  for  its  gas,  and  from 
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instituting  any  proceeding  against  plaintiff  for  that  purpose; 
and  (e)  the  defendant  consumers  of  gas,  customers  of  plaintiff, 
from  prosecuting  a  proceeding  instituted  by  them  and  pending 
before  the  Public  Service  Commission,  First  District,  to  procure 
a  reduction  of  the  plaintiff's  present  price  for  its  gas;  and  (5) 
granting  other  and  incidental  relief;  and  it  now  moves  for  an 
injunction,  pendente  lite,  granting  substantially  all  the  relief 
it  would  be  entitled  to,  if  it  should  prevail  upon  the  trial. 

Plaintiff  in  its  complaint  and  affidavits  alleges  that  prior  to 
January  1,  1917,  the  statutory  rates  were  accepted  by  it,  and 
sets  out  at  length  facts  designed  to  show  that  the  cost  to  plain- 
tiff to  make  each  1,000  cubic  feet  of  gas  was,  in  1917,  $1.18442 ; 
in  1918,  $1,37241;  and  in  1919,  $1.39,  and  asserts  that  no 
rate  less  than  $1.50  per  1,000  cubic  feet  will  produce  a  reim- 
bursement of  cost  and  a  reasonable  profit. 

In  the  opposing  affidavits  of  the  defendants  it  is  sought  to 
show  that  the  plaintiff's  cost  data  are  inaccurate  and  misleading ; 
that  the  plaintiff's  valuation  of  its  investment  in  the  gas  busi- 
ness is  grossly  inflated,  and  that  upon  accurate  cost  data,  and 
a  fair  appraisement  of  the  investment,  the  statutory  rate  affords 
to  plaintiff  a  reasonable  profit.  In  respect  of  the  actual  cost 
of  manufacture  for  1918,  it  is  claimed  by  the  defendants:  (1) 
That  the  plaintiff's  item  of  6.26  cents  per  1,000  cubic  feet  for 
legal  services  is  excessive,  in  that  in  no  former  year  did  that  item 
exceed  .4  cents  per  1,000;  (2)  that  the  plaintiff's  apportionment 
of  taxes  between  its  gas  and  electrical  departments  is  unfair, 
in  that  it  casta  upon  the  gas  department  5.86  cents  per  1,000 
more  than  its  proper  share  of  the  burden ;  (3)  that  the  plaintiff's 
leakage  item  of  37,552,670  cubic  feet  is  unreasonably  large,  and 
amounts  to  15.21  per  cent,  as  against  the  8  per  cent  leakage  loss 
of  other  companies  of  nearly  similar  size  in  Greater  New  York, 
and  that  reasonable  efficiency  in  controlling  leakage  would  reduce 
the  cost  4.53  cents  per  1,000;  (4)  that  the  plaintiff's  amortization 
reserve  of  12  cents  per  1,000  is  excessive  to  the  extent  of  5  cents 
per  1,000,  for  the  reason  that  the  plaintiff  actually  expended  7 
cents  per  1,000  for  repairs  and  maintenance;  (5)  that  plaintiff 
fails  to  offset  against  its  operating  cost  the  item  of  2  cents  per 
1,000  received  by  it  as  revenue  from  sources  other  than  the 
sale  of  gas;  and  that  the  foregoing  inaccuracies,  misstatements, 
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and  omissions  improperly  increase  the  apparent  cost  for  gas  for 
1918  by  18.19  cents  per  1,000  feet. 

In  the  defendant's  affidavits  it  is  also  sought  to  be  shown  that 
the  plaintiffs  valuation  of  its  investment  is  excessive  for  the 
following  reasons:  (1)  That  included  in  the  issued  capital  stock 
of  $486,500,  is  an  item  of  $216,000,  representing  a  stock  divi- 
dend; (2)  that  the  appraisal  of  the  plaintiffs  property  made  by 
the  Public  Service  Commission  in  1908  was  excessive,  and  that 
the  valuation  at  the  end  of  1918  of  $900,000,  based  on  that  ap- 
praisal, and  withdrawals  therefrom  and  additions  thereto,  is  con- 
sequently excessive.  The  defendants  further  endeavor  to  show 
that  the  plaintiff's  claim  of  a  right  to  a  margin  of  profit  of  13 
cents  per  1,000  cubic  feet  for  dividends  and  surplus  is  excessive  to 
the  extent  of  7  cents  per  1,000;  their  argument  being  that  no 
allowance  should  be  made  for  a  surplus  during  a  period  of  ab- 
normally high  costs,  and  that  a  6  cents  per  1,000  charge  for  divi- 
dends would  suffice  to  pay  a  7  per  cent  dividend  on  the  plaintiff's 
investment  properly  appraised. 

In  its  replying  affidavits  the  plaintiff  answers  the  criticisms  of 
its  cost  data  by  seeking  to  show:  (1)  That  its  item  for  legal  ex- 
penses was  larger  in  1918  than  formerly,  and  will  continue  to  be 
heavy,  because  of  its  necessity  to  procure  judicial  determination 
that  it  is  not  receiving  a  fair  return;  (2)  that  its  tax  apportion- 
ment was  fair,  attaching  an  itemized  statement  showing  how  the 
apportionment  was  made  and  the  reasons  therefor;  (8)  that  the 
defendants'  leakage  criticism  is  unfair,  as  the  companies  held  up 
as  standards  charge  a  purely  arbitrary  leakage,  and  have  a  low 
actual  leakage,  for  the  reason  that  they  do  not  manufacture  gas, 
and  manufacturing  companies  in  a  similar  situation  to  that  of 
plaintiff  have  leakages  varying  between  10  and  18  per  cent ;  (4) 
that  the  criticism  of  the  size  of  the  amortization  reserve  is  un- 
sound, for  the  reason  that  experience  of  10  years  has  shown  that 
a  reserve  of  12  cents  per  1,000  cubic  feet  is  needed,  and  the  Pub- 
lic Service  Commission  has  recommended  a  reserve  of  15  cents 
per  1,000 ;  the  plaintiff  remaining  silent  upon  the  criticism  that 
it  had  not  taken  into  account  its  revenue  of  2  cents  per  1,000 
cubic  feet  from  sources  other  than  the  sale  of  gas. 

Replying  to  the  criticism  in  respect  of  the  valuation  of  its  prop* 
erty,  the  plaintiff  asserts  that  the  stock  dividend  of  $216,000  rep- 
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resented  properly,  services,  and  profits  invested  in  its  plant  over 
a  period  of  eight  years,  during  which  no  dividends  were  paid, 
and  that,  as  the  valuation  of  1908  was  the  official  appraisement  of 
the  Public  Service  Commission,  it  is,  at  least  prima  facie,  to  be 
presumed  to  be  a  correct  valuation,  and  that  in  point  of  fact  it 
was  less  than  the  actual  value  of  the  property.  It  is  the  plain- 
tiff's contention  that,  even  if  its  stock  had  been  watered,  as  de- 
fendants claim  it  was,  but  which  assertion  the  plaintiff  denies, 
that  fact  would  have  no  relevancy,  as  the  proper  basis  for  a  com- 
putation of  profits  is  the  present  value  of  its  investment.  The 
plaintiff  states  that  its  outstanding  obligations,  stocks  and  bonds, 
amount  to  $1,677,500;  that  the  book  value  of  its  investment  at 
the  close  of  1918  was  $1,813,316,  without  allowance  for  franchise 
or  going  concern  value,  and  including  the  land  at  its  assessed 
valuation;  that  the  lowest  present  valuation  made  by  plaintiff's 
appraisers,  added  to  the  assessed  land  valuations,  amounts  to 
$2,404,009 ;  and  that  it  suffered  a  loss,  in  its  gas  department,  in 
1917,  of  $32,855.53,  or  16.377  cents  per  1,000  cubic  feet,  and  in 
1918  of  $72,446.42  or  34.775  cents  per  1,000  cubic  feet. 

[1]  The  conflicting  claims  and  contentions  of  the  plaintiff,  on 
the  one  hand,  and  oi  the  public  officials,  on  the  other,  present  ques- 
tions of  sufficient  complexity  to  make  impracticable  at  this  time 
a  detailed  analysis  or  other  extended  treatment.  It  will  suffice  to 
say  that,  considering  the  action  as  one  brought  to  procure  a  decree 
declaring  the  fixation  statutes  unconstitutional  at  the  present 
time,  I  am  of  opinion  that  the  plaintiff  has  made  out  a  sufficiently 
convincing  prima  facie  case  to  compel  me  to  grant  a  preliminary 
injunction  restraining  the  enforcement  of  the  statutory  rate.  I 
am,  of  course,  restricted  to  merely  superficial  indicia,  but  these 
point  very  directly  to  the  probability  that  the  plaintiff  has  been 
suffering  a  loss  in  its  gas  business  since  January  1,  1917.  The 
public  official  defendants  point  out  that  their  examination  of  the 
plaintiff's  figures  was  necessarily  hasty  and  somewhat  cursory; 
but,  even  with  the  making  of  due  allowance  for  the  brevity  and 
incompleteness  of  their  investigation,  their  criticisms  are  not 
convincing,  while  the  plaintiff's  explanations  of  its  questioned 
items  seem,  on  their  face,  to  be  reasonable  and  sound.  It  may,  of 
course,  very  well  be  that  upon  a  trial  it  could  and  will  be  shown 
that  the  plaintiff's  figures  are  inaccurate  and  misleading;  but,  as 
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I  have  said,  I  must  confine  myself  to  a  conclusion  based  wholly 
upon  the  apparent  situation  disclosed  by  the  papers.  On  these 
alone  the  plaintiff  presents  a  strong  case,  that  ifl  not  substantiaUy 
weakened  by  the  opposing  proofs. 

[2,  3]  Nor  can  there  be  injected  into  the  case  the  question 
whether  the  plaintiff's  total  business,  which  includes  its  electrical 
department,  is  or  is  not  being  conducted  at  a  loss.  That  precise 
holding  was  made  in  Municipal  Gas  Co.  v.  Public  Service  Com- 
mission, 225  N.  T.  89,  P.U.R.1919C,  364,  121  ST.  E.  772. 
Neither  is  it  a  sufficient  answer  that,  assuming  the  correctness 
of  the  plaintiff's  figures,  and  that  the  statutory  rate  has  been 
confiscatory  since  January  1,  1917,  the  period  of  loss  has  lain 
wholly  within  the  period  of  the  war,  with  its  vast  economic  dis- 
turbances. Under  the  rule  stated  by  Judge  Cardozo  in  the 
Municipal  Gas  Co.  Case,  I  think  that,  at  least  "till  all  the  evi- 
dence is  in,"  a  sufficient  period  of  loss  has  been  shown,  regardless 
of  its  cause,  and  that,  in  respect  of  the  future,  prophecy  must  not 
be  at  the  possible  expense  of  the  plaintiff.  There  is  ample  author- 
ity for  granting  pendente  lite  relief  to  a  utility  company  in  such 
a  situation  as  that  in  which  plaintiff  apparently  finds  itself.  Chi- 
sago &  N.  W.  R.  Co.  v.  Dey  (C.  C.)  35  Fed.  866,  1  L.R.A.  744; 
New  Memphis  Gas  &  L.  Co.  v.  Memphis  (CO.)  72  Fed.  952; 
Southern  Pacific  Co.  v.  Railroad  Commission  (C.  C.)  78  Fed. 
236;  Indianapolis  Gas  Co.  v.  Indianapolis,  82  Fed.  245;  Metro- 
politan Trust  Co.  v.  Houston  &  T.  C.  R.  Co.  (C.  C.)  90  Fed. 
683;  Cleveland  City  R.  Co.  v.  Cleveland  (C.  C.)  94  Fed.  385; 
Western  Union  Teleg.  Co.  v.  Myatt  (C..C.)  98  Fed.  335;  Kim- 
ball v.  Cedar  Rapids  (C.  C.)  99  Fed.  130;  Spring  Valley  Water- 
works v.  San  Francisco  (C.  C.)  124  Fed.  574 ;  Ozark-Bell  Teleph. 
Co.  v.  Springfield  (C.  C.)  140  Fed.  666;  Matter  of  Arkansas  R. 
Rates  (C.  C.)  163  Fed.  141 ;  San  Joaquin  &  Kings  River  Canal 
&  I.  Co.  v.  Stanislaus  County  (C.  C.)  163  Fed.  567;  Contra 
Costa  Water  Co.  v.  Oakland  (C.  C.)  165  Fed.  518;  Spring  Valley 
Water  Co.  v.  San  Francisco  (C.  C.)  165  Fed.  667;  Bonbright  v. 
Geary  (D.  C.)  210  Fed.  44;  Pacific  Gas  &  Elec.  Co.  v.  San 
Francisco  (D.  C.)  211  Fed.  202;  Boyle  v.  St.  Louis  &  S.  F.  R 
Co.  (D.  C.)  222  Fed.  539,  P.U.R.1916A,  49;  Springfield  Gas  & 
E.  Co.  v.  Barker  (D.  C.)  231  Fed.  331 ;  Landon  v.  Public  Utili- 
ties Commission  (D.  C.)  234  Fed.  152,  P.U.R.1917A,  120. 
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[4]  But  the  plaintiff,  if  I  understand  its  position  correctly, 
does  not  appear  to  be  content  to  procure  relief  against  the  statu- 
tory rate.  Upon  the  extended  oral  argument  its  learned  counsel 
again  and  again  stated  that  he  was  not  seeking  a  mere  declaration . 
that  the  statutory  rate  was  confiscatory,  but  that  he  insisted  upon 
a  fixation  by  the  court  of  the  $1.50  rate,  or  such  other  rate  as 
might  be  fixed  by  the  court  as  reasonable.  He  stated  repeatedly 
that  any  decree  that  fell  short  Df  fixing  a  rate  would  not  answer 
the  purpose  of  his  client,  and  would  furnish  no  relief  at  all,  or  at 
least  none  that  was  adequate.  In  taking  this  position  he  very 
dearly  followed  the  burden  and  trend  of  the  complaint  itself,  for 
there,  in  paragraph  XL,  it  is  alleged: 

"That  all  the  aforesaid  reasons  why  the  question  of  the  validity 
of  the  statutory  rates  aforesaid  be  settled  at  once  in  this  action 
apply  with  equal  force  to  the  question  of  the  fairness  of  the  $1.50 
rate  intended  to  be  collected  by  plaintiff.  That  the  Public 
Service  Commission  has  no  power  to  fix  plaintiff's  rates.  That, 
even  if  it  had  the  power,  it  is  so  doubtful  it  could  only  be  exer- 
cised to  any  good  effect  after  a  long  delay  and  much  litigation. 
That  the  present  exigency  is  great,  as  plaintiff  is  threatened  with 
insolvency.  That  the  mere  expense  of  the  preparation  of  this 
case  is  very  great,  amounting  to  many  thousands  of  dollars  for 
counsel  fees,  and  many  thousands  of  dollars  for  appraisals  and 
valuations,  which  plaintiff  at  present  finds  it  difficult  to  meet. 
That  plaintiff  should  not  be  remitted  to  another  tribunal  to  repeat 
this  litigation,  or  go  through  one  substantially  the  same  on  the 
same  facts.  That  the  mere  declaration  by  the  court  that  the  $1 
rate  is  confiscatory  is  and  will  be  insufficient  relief  for  all  parties 
interested,  under  the  circumstances  of  this  case,  which  are  un- 
usual. That,  therefore,  it  is  absolutely  necessary,  for  the  pur- 
poses aforesaid,  and  for  the  protection  of  the  plaintiff,  as  well 
as  the  public,  that  an  injunction  be  forthwith  granted  against  all 
interference  with  the  plaintiff  in  the  collection  of  at  least  $1.50 
per  1,000  feet  for  its  gas." 

The  prayer  for  relief  seems  also  to  have  been  drawn  with  that 
dominating  idea  in  mind.  If  it  be  the  case,  therefore,  that  the 
plaintiff  seeks  primarily  the  fixation  of  a  new  rate,  that  the  other 
relief  it  desires  is  merely  incidental  to  and  complementary  of 
such  a  fixation,  and  that  it  desires  no  relief  unless  it  shall  procure 
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the  fixation  it  so  urgently  insists  upon,  I  shall  deny  its  motion 
in  toto.  I  do  not  think  that  anything  could  very  well  be  clearer 
than  that,  under  the  American  form  of  government,  our  courts 
are  without  power  to  fix  a  rate,  and  statements  in  and  the  rea- 
soning of  numerous  decisions  confirm  what  appears  to  be  so  plain 
upon  principle.  Chicago  &  G.  T.  R.  Co.  v.  Wellman,  143  U.  S. 
339,  344,  12  Sup.  Ct.  400,  36  L.  ed.  176;  Reagan  v.  Farmers' 
Loan  &  Trust  Co.  154  U.  S.  362,  397,  14  Sup.  Ct  1047,  38  L.  ed. 
1014;  St.  Louis  &  San  Francisco  R.  Co.  v.  Gill,  156  U.  S.  649, 
663, 15  Sup.  Ct.  484,  39  L.  ed.  567 ;  Interstate  Com.  Commission 
v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  167  XJ.  S.  479,  499,  17  Sup. 
Ct.  896,  42  L.  ed.  243 ;  Minnesota  Rate  Cases,  230  TJ.  S.  352, 
433,  33  Sup.  Ct.  729,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151, 
Ann.  Cas.  19 16 A,  18;  Western  Union  Teleg.  Co.  v.  Myatt  (C. 
C.)  98  Fed.  335,  343 ;  Spring  Valley  Water  Works  v.  San  Fran- 
cisco, 82  Cal.  286,  307,  22  Pac.  910,  1046,  6  L.R.A.  756,  16 
Am.  St.  Rep.  116.  Nor  can  I  conceive  of  any  possible  situation 
involving  even  the  most  exceptional  hardship  to  a  utility  com- 
pany, that  would  justify  a  court  in  departing  from  its  proper 
sphere  of  action  by  arrogating  to  itself  what  heretofore  has  been 
regarded  as  an  exclusively  legislative  right  It  may  be  true  that 
no  court  has  heretofore  had  occasion  directly  and  expressly  to 
pass  upon  an  application  for  a  fixation  by  it  of  a  rate ;  but  the 
judges  who  wrote  in  the  cases  I  have  referred  to,  did  have  occa- 
sion to  define  the  extent  of  judicial  power  in  respect  of  rate  mat- 
ters, and  their  expressions,  dicta  though  many  or  all  of  them  may 
possibly  be,  leave  not  the  least  room  for  doubt  that  in  their  view 
the  fixation  power  is  wholly  legislative;  and  plaintiff's  counsel 
appears  to  have  been  unable  to  discover  a  single  expression  of 
a  contrary  view  in  any  adjudicated  case. 

It  is  urged  that  the  plaintiff's  situation  is  unusual  in  that  un- 
der a  recent  decision  (July  24,  1918)  of  Ex- Justice  Charles 
E.  Hughes,  sitting  as  a  referee  in  the  case  of  Brooklyn  Borough 
Gas  Co.  v.  Public  Service  Commission,  17  State  Dept.  Rep.  81,  a 
mere  declaration  that  the  statutory  rate  is  confiscatory  would 
leave  the  plaintiff  without  recourse  to  any  existing  governmental 
agency,  except  a  legislature  not  in  session,  for  the  fixation  of  a 
reasonable  rate.  Counsel  for  the  Public  Service  Commission 
takes  a  different  view,  and  contends  that  a  judicial  declaration 
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that  the  existing  statutory  rate  is  confiscatory  would  leave  the 
Public  Service  Commissions  free  to  fix  a  rate  under  the  powers 
vested  in  them  by  the  Public  Service  Commissions  Law.  I  ex- 
press no  opinion  upon  the  subject,  as  I  believe  the  question  has 
no  relevancy  here.  The  plaintiff,  if  its  view  of  the  matter  be 
correct,  is  in  no  worse  case  than  if  there  were  no  Public  Service 
Commissions  in  existence,  and  surely  that  absence  of  a  very  mod- 
ern example  of  a  delegated  authority  to  exercise  legislative  func- 
tions cannot  be  given  the  effect  of  vesting  in  courts  of  law  powers 
that  are  not  only  wholly  foreign  to  their  history  and  purpose,  but 
the  ex6?cise  of  which  by  courts  would  subvert  our  entire  scheme 
of  a  division  of  government  into  the  executive,  legislative,  and 
judicial  departments. 

I  am  not  satisfied,  however,  that  the  plaintiff  is  willing  to  stand 
or  fall,  in  respect  either  of  preliminary  or  final  relief  upon  its 
demand  for  a  judicial  fixation  of  a  reasonable  rate.  Had  the 
complaint  been  so  drawn  as  to  allow  no  escape  from  the  con- 
clusion that  such  a  fixation  was  intended  to  be  a  sine  qua  non, 
the  denial  of  the  motion  before  me  would  necessarily  follow.  So, 
if  plaintiff's  counsel  shall  notify  me  that  the  plaintiff  will  be 
satisfied  with  nothing  short  of  the  fixation  of  a  rate,  I  shall  deny 
the  motion.  If,  however,  he  shall  notify  me  that  his  client  will 
be  satisfied  with  an  injunction  against  the  enforcement  of  the 
existing  statutory  rate,  with  appropriate  relief  incidental  to  such 
an  injunction,  I  shall  grant  the  motion  to  that  extent,  in  which 
case  I  shall  require  a  bond  sufficient  for  the  protection  of  the  con- 
sumers. 

Judgment  accordingly; 
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BE  BOISE  VALLEY  TRACTION  COMPANY. 

[Case  F-265,  Order  No.  608.] 

■ 

Return  —  Street  railways  —  Municipal  aid. 

1.  There  is  no  law  in  Idaho  permitting  or  authorizing  municipalities 
to  give  financial  aid  to  street  railways. 
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Service  —  Street  railways  —  One-man  care. 

2.  The  Idaho  Commission  will  not  consent  to  the  operation  of  one- 
man  street  cars  if  it  feels  that  it  will  interfere  materially  with  the 
public  convenience  of  safety. 

Service  —  Street  railways  —  One-man  care, 

3.  The  Idaho  Commission  refused  to  permit  a  street  railway  com- 
pany to  operate  one-man  cars  on  lines  crossing  street  steam  railroads, 
where  the  cost  of  watchmen  at  such  crossings  would  practically  equal 
the  savingB  in  operating  one-man  cars. 

Service  —  Street  railways  —  One-man  cars. 

4.  The  Idaho  Commission  will  not  authorize  ordinary  street  cars 
to  be  operated  by  one  man  until  they  are  fully  equipped  with  proper 
safety  devices. 


Return  —  Gross  revenues  —  Street  railways. 

Discussion  of  weight  to  be  given  to  petitions  of  citizens  and  the 
views  of  employees,  in  passing  upon  financial  need  of  street  railways, 
p.  530. 

Return  —  Gross  revenues  —  Effect  of  increased  street  railway  fares* 
Discussion  of  effect  of  increasing  street  railway  fares  to  reduce 
patronage,  p.  532. 

Service  —  Street  railways  —  One-man  cars. 

Discussion  of  advantages  of  operation  of  one-man  oars  on  street 
railways,  p.  533. 

[October  31,  1919.] 

Application  for  permission  to  operate  electric  cars  on  certain 
lines  within  the  city  of  Boise,  with  only  one  employee;  granted 
in  part 

Appearances:  Hawley  &  Hawley,  of  Boise,  Idaho,  Attorneys 
for  Applicant ;  J.  P.  Pope,  of  Boise,  Idaho,  Attorney  for  Inter- 
venor,  Local  No.  398,  Amalgamated  Association  of  Street  Elec- 
tric Railway  Employees  of  America;  S.  L.  Tipton,  City  Attor- 
ney of  Boise,  Idaho,  Attorney  for  Boise  City,  and  Frank  B. 
Kinyon,  of  Boise,  Idaho,  Attorney  for  the  Central  Labor  Coun- 
cil of  Idaho. 

By  the  Commission:  In  May,  1917,  applicant  herein  made  a 
formal  application  to  the  Commission  for  authority  to  operate 
its  electrically  propelled  cars  on  its  lines  in  and  adjacent  to  Boise 
with  one  operator  for  each  car,  but  through  manipulation  or 
understanding  between  applicant  and  the  State  Board  of  Equali- 
zation, applicant  filed  a  motion  to  dismiss  the  proceeding  and  said 
motion  was  sustained  and  said  action  was  dismissed  on  March 
6,  1918. 
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The  application  herein  was  filed  on  April  3,  1919,  but  hearing 
was  delayed  because  of  a  desire  that  the  matter  be  considered  by 
the  full  membership  of  the  Commission,  a  vacancy  in  the  mem- 
bership of  the  Commission  existing  from  January  13,  1919  to 
May  23,  1919.  The  application  was  heard  before  Commission- 
ers Freehefer  and  Sweeley  on  July  9,  1919.  At  the  request  of 
intervenor,  Local  No.  398  Amalgamated  Association  of  Street 
Electric  Railway  Employees  of  America,  the  case  was  held  open 
for  further  evidence  and  final  hearing  was  held  on  September  11, 
1919,  before  Commissioner  Erb. 

The  applicant  seeks  permission  and  authority  of  the  Commis- 
sion to  operate  its  passenger  cars  on  its  lines  within  the  city  lim- 
its of  Boise,  known  as  the  Belt  line,  and  on  what  are  known  as 
the  South  Boise  line,  and  the  Hillcrest  loop,  with  but  one  man 
instead  of  two  men  per  car,  a  motorman  and  conductor,  as  said 
lines  are  now  operated. 

The  desire  and  necessity  for  a  one-man  operation  of  cars  as 
stated  in  the  application  are  based  upon  the  financial  condition 
of  the  applicant.  Applicant  alleges  that  the  entire  operating 
revenues  of  the  passenger  service  on  all  of  said  lines  or  upon  each 
separate  line  for  the  years  1917  and  1918  are  not  sufficient  to 
pay  operating  and  maintenance  expenses  for  these  years  without 
any  allowance  whatever  for  general  or  overhead  expense,  depre- 
ciation, or  return  on  investment. 

Applicant  gives  as  reasons  for  its  financial  condition  the  very 
general  use  of  automobiles  as  a  means  of  passenger  transportation 
in  competition  with  its  electric  cars,  and  the  general  increase  in 
operating  expenses,  especially  in  cost  of  labor  and  supplies.  Ap- 
plicant represents  that  the  granting  of  its  request  for  authority 
to  operate  one-man  cars  will  result  in  a  saving  in  its  operating 
expenses  of  about  $1,000  per  month,  and  alleges  that  if  it  is  not 
granted  adequate  relief  it  must  abandon  its  service. 

Intervenor,  Local  No.  398  Amalgamated  Association  of  Street 
Electric  Railway  Employees  of  America  whose  members  are  em- 
ployees of  applicant  herein,  in  its  answer  in  intervention,  objects 
to  the  granting  of  the  application  on  the  ground  that  the  operation 
of  one-man  cars  is  and  will  be  inconsistent  with  the  public  safety, 
and  alleges  that  the  period  from  January  1,  1917  to  December  31, 
1918,  which  applicant  used  in  showing  its  financial  losses,  was  an 
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unusual  and  abnormal  period  as  affecting  passenger  traffic  on  elec- 
tric railways  in  and  about  Boise,  and  does  not  fairly  represent 
the  conditions  under  which  applicant  is  now  operating. 

No  formal  objections  were  made  By  the  other  intervenors,  but 
they  appeared  at  the  hearing  and  participated  in  the  examination 
of  witnesses. 

The  Boise  Valley  Traction  Company,  applicant  herein,  owns 
and  operates  an  electric  railway  system  composed  of  various  lines 
known  as : 

1.  Belt  line  of  2.9  miles  serving  a  large  residence  district  in 
the  Northwestern  part  of  the  city. 

2.  South  Boise  line  of  3.1  miles,  serving  South  Boise  prin- 
cipally and  extending  about  .5  of  a  mile  beyond  the  city  limits. 

3.  Hillcrest  loop  of  4.79  miles,  serving  the  Fair  Ground,  City 
Cemetery,  and  residents  on  the  Beach  south  of  the  Boise  River, 
and  forming  a  connection  with  the  South  Boise  line. 

4.  Cole  School  line  of  1.39  miles,  extending  from  the  South- 
west city  limits  into  and  serving  the  Cole  School  district. 

5.  Boise  Valley  loop  of  59.35  miles,  extending  down  the  Valley 
from  Boise  on  the  north  side  of  the  Boise  River  to  Caldwell, 
thence  to  Nampa  and  back  to  Boise  on  the  south  side  of  the  Boise 
River. 

6.  McDermott  stub  of  4  miles,  branching  off  from  the  South- 
ern division  of  the  Boise  Valley  loop  at  Onweiler  Junction  and 
extending  thence  to  McDermott. 

The  interurban  passenger  cars  on  the  Boise  Valley  loop  are 
being  operated  with  two  employees,  a  conductor  and  a  motorman, 
and  there  is  no  desire  on  the  part  of  applicant  to  change  that  plan 
of  operation. 

Cole  School  line  and  McDermott  stub  are  now  operated  by  one 
employee  per  car,  hence  only  lines  Nos.  1,  2,  and  3  are  involved 
in  this  application. 

Applicant  introduced  a  voluminous  exhibit  showing  in  detail 
increases  in  wages  of  employees  and  in  cost  of  supplies  and  ma* 
terials,  and  an  analysis  of  earnings  and  expenses  and  operations 
generally  under  present  conditions.  The  following  table,  taken 
from  said  exhibit,  contains  a  summary  of  the  results  of  opera- 
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tion  on  the  lines  affected  by  this  application  for  the  twenty-four 
months'  period  ended  December  31,  1918: 

[The  table  referred  to  is  omitted.] 

The  expenses  as  shown  in  each  of  the  foregoing  tables  do  not 
include  any  portion  of  general  expense,  interest  charges,  or  any 
allowance  for  depreciation. 

It  will  be  noted  that  a  substantial  increase  in  passenger  traffic 
for  the  first  five  months  in  1919  over  the  same  months  of  1918 
was  experienced  on  the  Belt  line  and  South  Boise  line,  but  the 
resulting  increase  in  earnings  was  more  than  absorbed  by  the  in- 
creased expenses  during  that  period  and  the  net  result  was  a  sub- 
stantial increase  in  the  minus  revenues. 

It  is  shown  in  the  exhibit  that  the  average  increase  in  wages 
and  monthly  salaries  of  the  employees  of  applicant  from  May  1, 
1917  to  the  time  of  the  hearing  has  been  31  per  cent  and  that  the 
increase  in  cost  of  the  principal  items  of  materials  and  supplies 
used  in  the  maintenance  of  its  lines  for  the  year  1918  over  1914 
was  over  76  per  cent. 

A  detailed  statement  in  the  exhibit,  of  the  savings  to  be  effect^ 
ed  by  one  man  operation  of  cars  on  the  lines  covered  by  the  ap- 
plication, shows  an  estimated  saving  of  $12,098.48  per  annum. 

T.  L.  Billingsly,  superintendent  of  street  car  lines  in  Salem, 
Oregon,  H.  L.  Reed,  assistant  superintendent  of  Great  Falls 
Street  Railroad  Company,  Great  Falls,  Montana,  and  F.  L.  Ring, 
traffic  manager  of  the  street  car  company  of  Walla  Walla,  Wash- 
ington, were  presented  as  witnesses  by  applicant,  and  each 
testified  that  one-man  cars  were  being  operated  under  his  manage- 
ment ;  that  one-man  operation  had  resulted  in  the  practical  elim- 
ination of  what  are  known  in  street  car  traffic  as  step  accidents ; 
that  considering  all  kinds  of  accidents  incident  to  street  car  traf- 
fic, his  experience  had  shown  that  one-man  operation  of  street 
cars  is  safer  to  the  public  than  two-man  operation ;  and  that  the 
public  in  his  city  was  well  satisfied  with  one-man  operation.  The 
deposition  of  H.  L.  Bickenbach,  superintendent  of  Missoula  Street 
Railway  Company,  of  Missoula,  Montana,  was  taken  on  behalf  of 
applicant.  Mr.  Bickenbach  says :  "Generally  the  results  of  op- 
eration of  one-man  cars  has  proven  a  complete  success  in  Missoula 
qs  it  allows  more  frequent  schedules  and  the  public  is  very  well 
pleased  as  it  provides  a  good  service  in  many  cases  where  two-man 
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operation  could  not  be  given  on  account  of  the  additional  ex- 
pense ;  also  it  gives  the  very  safest  service  possible  to  the  travel- 
ing public."  He  says  that  in  his  judgment  there  is  no  good  reason 
for  not  changing  every  street  car  system  in  cities  of  less  than 
100,000  population  to  one-man  operation. 

Intervenor,  Local  No.  398,  Amalgamated  Association  of 
Street  Electric  Railway  Employees  of  America  was  giv- 
en time  to  secure  and  file  depositions  in  rebuttal  of  the 
foregoing  testimony  or  in  support  of  its  petition  in  inter- 
vention, and  the  taking  of  testimony  was  not  finally  closed 
until  September  11,  1919.  Depositions  on  behalf  of  said 
intervenor  by  G.  P.  Elliott,  a  street  car  operator  of  eighteen 
months'  experience  in  operating  a  one-man  car  in  Salem, 
Oregon,  and  R.  R.  Robertson,  of  Salem,  Oregon,  who  states  that 
he  has  operated  on  a  two-man  car  five  years  and  a  one-man  car 
twenty-six  months,  were  received  in  evidence.  Each  of  these 
witnesses  stated  that  he  is  a  member  of  Amalgamated  Association 
of  Street  Electric  Railway  Employees  of  America,  and  each  in 
answer  to  the  direct  interrogatory  "State  what  has  been  your 
observation  as  to  the  safety  and  convenience  of  the  public  in  the 
operation  of  one-man  cars  as  compared  with  the  operation  of 
two-man  cars,"  testified  substantially  as  follows:  "My  observa- 
tion has  been  the  one-man  operated  cars  are  more  convenient  to 
the  public  than  the  two-man  operated  cars.  I  have  never  heard 
any  complaint  against  one-man  operated  cars.  On  one-man  oper- 
ated cars  there  is  no  chance  for  step  accidents.  On  all  other  acci- 
dents the  one-man  is  equally  as  good  as  the  two-man  car." 

Onlv  one  other  witness  was  sworn  on  behalf  of  said  intervenor, 
P.  E.  Marrinan,  who  testified  that  he  was  an  operator  on  street 
car  lines  in  Boise  from  1907  to  1909  and  had  experience  on  both 
one-man  and  two-man  cars.  He  stated  that  in  his  opinion  the 
operation  of  one-man  cars  in  Boise  would  be  a  highly  dangerous 
procedure  to  the  public  and  suggested  that  the  motorman  is  only 
human  and  having  the  entire  responsibility  for  both  car  and  pas- 
sengers could  not  safeguard  the  passengers  and  public  as  effi- 
ciently as  could  be  done  through  two-man  operation. 

Petitions  signed  by  nearly  600  citizens  and  residents  of  Boise 
protesting  against  the  granting  of  the  application  were  presented 
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to  the  Commission.  No  doubt  these  petitioners  have  made  their 
protest  in  good  faith  in  the  belief  that  one-man  operation  will 
interfere  seriously  with  the  safety,  comfort,  and  convenience  of 
the  public,  but  in  a  hearing  such  as  this,  where  the  matters  in 
issue  are  subject  to  review  by  the  courts,  little  if  any  weight  can 
be  given  to  petitions.  The  question,  as  it  effects  the  people  of 
Boise  and  vicinity,  is  bigger  and  broader  than  a  matter  of  the 
labor  situation  which  at  most  affects  comparatively  few  men,  or 
the  opinion  of  citizens  expressed  through  a  petition,  who  per- 
haps have  no  reliable  information  as  to  the  financial  difficulties 
of  the  situation.  Applicant  cannot  be  expected  to  continue  the 
operation  of  its  street  cars  indefinitely  at  a  financial  loss. 

The  problem  of  continued  operation  of  and  efficient  service  by 
street  railways  confronts  the  people  of  the  entire  United  States. 
In  June,  1919,  President  Wilson  appointed  a  Commission  of 
eight  prominent  men  known  aa'  Federal  Electric  Railway  Com- 
mission "to  investigate,  study,  and  report  upon  the  general  prob- 
lem and  status  of  the  electric  railway  industry  of  America  gen- 
erally, without  taking  up  any  local  situation,  in  order  that  state 
and  municipal  authorities  and  others  may  have  the  benefit  of  full 
information  and  of  any  conclusions  reached." 

In  a  letter  to  the  President  by  the  Secretary  of  Commerce  and 
the  Secretary  of  Labor  urging  the  appointment  of  such  a  Com- 
mission, it  was  pointed  out  that  more  than  fifty  city  street  rail- 
way systems  were  then  in  the  hands  of  receivers ;  that  the  whole 
industry  was  practically  bankrupt;  and  that  Federal  aid  was 
needed  in  considering  the  problems  of  preventing  the  financial 
disaster  threatening  the  industry.  That  Commission  has  not  yet 
completed  its  investigation  but  plans  for  relief  have  been  suggest- 
ed from  time  to  time  in  reports  of  hearings  which  have  been 
carried  on  continuously  since  July  16,  1919. 

Three  general  plans  have  been  suggested : 

1.  Increased  fares. 

2.  Municipal  aid. 

3.  Reduction  of  expenses. 

The  applicant  could  escape  a  continuation  of  its  financial 

losses  by  abandoning  its  service  and  junking  its  property,  but  we 
P.UJU920A. 


532  IDAHO  PUBLIC  UTILITIES  COMMISSION. 

apprehend  that  this  method  of  relief  would  be  even  less  satisfac- 
tory to  the  public  than  to  the  applicant 

Mr.  Ring,  of  Walla  Walla,  Washington,  in  his  testimony  in 
this  case  relative  to  the  effect  of  increased  fares  said:  ccWe  got 
permission  to  increase  our  fares  effective  November  15,  1918, 
from  5  to  8  cents  which  is  an  increase  of  60  per  cent.  Our  volume 
of  traffic  has  fallen  off  from  35  to  40  per  cent  thereby  eliminating 
practically  all  we  asked  for  in  obtaining  an  increase  in  fare." 

The  Massachusetts  Public  Service  Commission  in  passing  upon 
the  application  of  Bay  State  Street  Railway  Company  for  in- 
creased fares,  December,  1918,  P.TLR.1919A,  817,  said  at  p. 
820 :  "Street  railway  fares  have  been  more  frequently  and  more 
generally  raised  in  Massachusetts  than  in  any  other  part  of  the 
country ;  and  while  it  cannot  be  said  that  no  advantage  to  the 
companies  has  resulted,  it  is  true  that  in  nearly  every  case  the 
gain  in  revenue  has  been  less— and  often  far  less— than  the  prior 
estimates.  Other  factors  have  entered  in,  but,  making  all  due 
allowances,  it  is  quite  clear  that  increases  in  fares  impose  a  bur- 
den upon  the  public  which  considerably  exceeds  the  benefit  which 
they  bring  to  the  companies." 

No  doubt  a  great  many  people  served  by  the  lines  of  applicant 
would  be  willing  to  pay  an  increased  fare  to  insure  the  continu 
ance  of  street  car  service,  but  the  public  generally  has  been  ac- 
customed to  the  nickel  fares  and  the  Commission  believes  that 
any  increase  in  fare  would  induce  many  people  to  adopt  other 
means  of  transportation  and  would  provide  little  if  any  increase 
in  revenue  to  applicant. 

[1]  There  is  no  law  in  Idaho  permitting  or  authorizing 
municipalities  to  give  financial  aid  to  street  railways  so  that 
plan  is  not  available. 

Under  the  third  suggestion  the  only  possible  chance  for  reduc- 
tion in  the  operating  expenses  of  applicant  in  any  adequate  sum 
is  the  performing  of  the  present  duties  of  conductor  and  motor- 
man  by  one  operator. 

[2]  The  Commission  would  not  consent  to  or  authorize  this 
plan  if  it  felt  that  it  would  interfere  materially  with  the  public 
convenience  or  safety,  but  the  evidence  presented  in  this  case  leads 
us  to  conclude  that  one-man  operation  of  street  cars  in  Boise  will 
not  increase  but  will  probably  decrease  the  public  hazard  and  will 
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not  materially  affect  the  convenience  and  comfort  of  the  patrons 
of  applicant. 

The  question  of  rates  paid  by  applicant  for  electrical  power  for 
the  operation  of  its  cars  was  gone  into  on  cross-examination  of 
applicant's  witnesses  in  an  effort  to  show  that  operating  expenses 
might  be  reduced  by  lowering  the  rates  charged  for  power.  The 
fact  that  applicant  purchases  its  electric  energy  from  the  Idaho 
Power  Company  which  company  is  closely  related  to  or  allied 
with  applicant,  might  perhaps  create  a  suspicion  in  the  minds  of 
some  people  that  the  power  charge  is  excessive.  The  rate  paid  the 
Idaho  Power  Company  by  applicant  for  its  power  is  1.27  cents 
per  kilowatt  hour.  The  rate  paid  for  electric  current  for  street 
railway  operation  at  Salem,  Oregon,  where  the  street  car  com- 
pany has  no  financial  interest  in  the  Power  Company,  is  1.25 
cents  per  kilowatt  hour,  and  at  Eugene,  Oregon,  by  the  same  com- 
pany is  1.5  cents  per  kilowatt  hour,  and  at  Great  Palls,  Montana, 
the  rate  is  around  2  cents  per  kilowatt  hour,  and  at  Walla  Walla, 
Washington,  one  cent  per  kilowatt  hour.  The  Commission  is  not 
able  at  present  to  determine  what  is  a  reasonable  rate  for  the  elec- 
tric energy  used  by  applicant  because  of  lack  of  data,  but  under 
the  law  of  1919  requiring  all  public  utilities  to  submit  an  inven- 
tory of  their  physical  properties,  it  expects  to  be  in  a  position  in 
the  near  future  to  fix  rates  for  all  the  services  of  the  Idaho  Power 
Company,  based  on  a  valuation  of  that  company's  property  de- 
voted to  public  use.  We  cannot,  on  the  evidence  before  us  in  this 
<*ase,  order  a  reduction  in  the  power  rates  paid  by  applicant. 

The  Massachusetts  Public  Service  Commission  in  passing  up- 
on an  application  to  operate  one-man  cars,  Ke  Connecticut  Valley 
Street  Railway  Company,  P.U.E.1919A,  683  at  page  587  said: 
"The  Commission  is  fully  aware  of  the  financial  straits  in  which 
many  street  railways  of  the  commonwealth  now  find  themselves, 
under  war  time  prices  and  wages,  and  appreciates  the  benefit 
which  may  come  both  to  the  public  and  to  the  companies  from 
the  extension  of  one-man  operation  along  well-considered  lines. 
It  is  our  belief  that  such  operation  ought  to  be  encouraged,  and 
the  Commission  is  ready  to  approve  the  use  by  the  petitioner  upon 
its  Millers  Falls  division  of  new  one-man  cars  of  modern  design, 
or  of  old  cars  properly  reconstructed  for  such  use." 

The  application  in  the  above  case  was  denied  because  it  was 
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proposed  to  use  the  old  two-man  cars  for  one-man  operation  by 
closing  the  rear  doors  and  requiring  passengers  to  enter  and  leave 
by  the  front  end. 

The  same  Commission  in  Re  Bay  State  Street  Railway  Com- 
pany, P.U.R.1918A,  836  says:  "In  the  Bay  State  Rate  Case, 
decided  August  31, 1916,  4  Am.  Rep.  Mass.  P.  S.  C.  61,  P.U.R. 
1916P,  221,  the  use  of  one-man  cars  was  strongly  urged  by  the 
remonstrants  against  higher  fares  as  a  means  of  giving  better 
service  and  increasing  the  net  income  of  the  company,  and  such 
use  has  also  been  advocated  by  operating  experts  who  have  ex- 
amined  the  property,  including  Bion  J.  Arnold,  Peter  Witt,  and 
John  A.  Beeler.  Cars  of  this  type  have  recently  been  introduced 
with  success  on  street  railway  systems  in  various  parts  of  the 
country.  The  following  comment  is  from  a  recent  work  on  'Elec- 
tric Railway  Transportation :'  i Among  the  most  hopeful  develop- 
ments in  economical  operation  is  the  one-man  car,  now  in  use  on 
more  than  125  roads.  The  dividing  line  between  loss  and  profit 
in  towns  below  25,000  population,  and  on  big  city  lines  of  weak 
or  moderate  traffic,  is  so  thin  that  the  change  from  two-men  to 
one-man  per  car,  producing  lower  platform  cost  or  better  head- 
ways at  less  expense,  may  convert  loss  into  profit.  On  the  small 
town  properties  of  the  Illinois  Traction  System  such  cars  have 
produced  a  saving  of  from  8  to  14  per  cent  of  the  gross  earn- 
ings.' " 

And  further  in  the  same  case  at  page  839 : 

"It  is  reported  that  similar  cars  in  use  in  other  parts  in  the 
country  have  so  far  proved  in  actual  practice  safer,  if  anything, 
than  the  cars  operated  by  two  men.  This  seems  to  be  due  chiefly 
to  the  fact  that  all  passengers  board  and  alight  directly  under  the 
eye  of  the  motorman-conductor." 

In  the  light  of  all  the  evidence  in  this  case  we  have  reached  the 
conclusion  that  the  financial  relief  necessary  to  continued  and 
efficient  street  car  service  by  applicant  in  the  city  of  Boise  can  be 
given  best  by  reduction  in  operating  expenses,  and  that  the  opera- 
tion of  cars  by  one  man  instead  of  the  present  two-man  operation 
offers  the  most  feasible  and  only  adequate  relief  at  this  time. 

[3]  An  examination  of  applicant's  exhibit  and  an  analysis  of 
the  figures  applicable  to  the  different  lines  involved  in  this  appli- 
cation shows  that  nearly  all  the  estimated  saving  in  expenses  will 
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result  from  one  man  operation  of  cars  on  the  Belt  line.  Appli- 
cant's manager  testified  that  it  would  be  necessary  to  place  a 
watchman  at  the  Oregon  Short  Line  Railroad  (a  steam  road) 
crossing  on  the  Hillcrest  loop  and  that  the  expense  would  be  prac- 
tically the  same  as  the  expense  of  the  present  two-man  operation 
of  cars.  There  is  also  an  Oregon  Short  Line  crossing  on  the  South 
Boise  line,  and  applicant  testified  that,  on  account  of  the  light 
traffic  on  the  steam  road  at  the  latter  crossing,  a  watchman  would 
not  be  necessary  at  that  point.  The  Commission  is  not  satisfied 
that  conditions  at  the  two  crossings  are  so  different  as  to  require 
a  watchman  at  one  and  not  at  the  other.  The  service  at  these 
crossings  can  be  performed  as  well  by  a  conductor  on  applicant's 
cars  as  by  a  watchman;  and  the  physical  conditions  existing  on 
the  Hillcrest  loop  and  South  Boise  line  may  be  such  as  to  make 
the  services  of  a  conductor  on  these  lines  more  necessary  and  con- 
venient to  patrons  than  on  the  city  belt  line.  They  may  be  con- 
sidered as  country  line£  and  faster  schedules  are  maintained  than 
on  city  lines.  Many  of  the  stops  are  at  country  road  crossings  at 
which  no  platforms  and  no  lights  are  maintained.  The  Commis-^ 
sion  feels  that,  while  it  is  clear  that  these  lines  are  being  operated 
at  a  loss,  the  showing  made  as  to  the  safety  of  operation  by  one 
man  per  car  at  the  steam  road  crossings,  and  the  saving  to  be  af- 
fected by  one-man  operation,  is  not  sufficient  to  justify  an  order 
permitting  one-man  operation  on  these  lines  at  this  time. 

[4]  The  Commission  will  not  authorize  the  operation  of  any 
car  now  in  use  by  applicant  by  one  operator  until  same  shall  have 
been  remodeled  and  equipped  with  safety  appliances,  such  safety 
appliances  to  consist  of  folding  steps,  doors  under  control  of  the 
motorman,  closed  rear  platform  and  bars  over  windows  on  out- 
side. All  cars  under  one-man  operation  shall  make  what  is  known 
as  the  near  side  stop  for  receiving  and  discharging  passengers. 

Findings. 

The  Commission  finds : 

1.  That  applicant  herein  is  entitled  to  financial  relief  in  the 
operation  of  its  electric  street  car  system  in  Boise  and  the  public 
interest  will  be  served  best  by  granting  such  relief  through  reduc- 
tion of  the  operating  expenses  of  applicant. 

2.  That  the  operation  of  one-man  cars  properly  equipped  with 
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advance  for  the  call,  and  the  connection  would  be  made  through 
the  hotel  switchboard  to  the  guest's  room. 

This  system  the  defendant  refused  to  initiate  or  permit,  and 
upon  the  hearing  it  finally  became  evident  that  this  was  the  true 
bone  of  contention  as  between  the  parties ;  the  defendant  insist- 
ing that  if  the  toll  booth  had  to  be  used  at  all,  the  conversation 
would  have  to  be  conducted  through  the  toll  booth,  and  the  hotel 
management  insisting  that  they  were  entitled  to  pay  for  toll  calls 
in  advance  through  the  telephone  booth  and  then  have  the  calls 
switched  to  guests'  rooms,  if  they  so  desired. 

[1]  The  complaint  of  the  complainant  with  regard  to  a  cessa- 
tion of  service  is  not  tenable  as  set  out,  for  the  reason  that  it  is 
not  in  accordance  with  the  rules  of  the  defendant  which  have  here- 
tofore been  approved  by  the  Commission,  governing  service,  and 
the  standard  practice  for  hotels  thereunder.  Rules,  as  formulated 
by  utilities  and  approved  by  the  Commission,  are  intended  to  be, 
and  must  be,  equally  applicable  in  all  places,  and  there  is  no  more 
justification  in  the  utilities  putting  them  aside  in  one  instance  at 
the  request  of  a  patron  than  there  would  be  in  another.  Under 
such  a  practice  it  would  be  impossible  to  avoid  discrimination  as 
between  patrons. 

Section  2412  of  the  Compiled  Statutes  of  Idaho  is  as  follows: 
"Every  public  utility  shall  furnish,  provide,  and  maintain  such 
service,  instrumentalities,  'equipment,  and  facilities  as  shall  pro- 
mote the  safety,  health,  comfort,  and  convenience  of  its  patrons, 
employees,  and  the  public,  and  as  shall  be  in  all  respects  adequate, 
efficient,  just,  and  reasonable." 

Section  2417  is,  in  part,  as  follows:  "Unless  the  Commission 
otherwise  orders,  no  change  shall  be  made  by  any  public  utility  in 
any  .  .  .  service,  or  in  any  privilege  or  facility  except  after 
30  days'  notice  to  the  Commission  and  to  the  public  as  herein  pro- 
vided." 

Section  2416  is  as  follows:  "The  Commission  shall  have  the 
power,  from  time  to  time,  in  its  discretion,  to  determine  and  pre- 
scribe by  order  such  changes  in  the  form  of  the  schedules  referred 
to  in  the  two  preceding  sections  as  it  may  find  expedient,  and  to 
modify  the  requirements  of  any  of  its  orders,  rules,  or  regulations 
in  respect  to  any  matter  in  this  section  referred  to." 

Section  2455  provides:  "The  Commission  shall  prescribe  rales 
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and  regulations  for  the  performance  of  any  service  or  the  furnish- 
ings of  any  commodity  of  the  character  furnished  or  supplied  by 
any  public  utility,  and,  on  proper  demand  and  tender  of  rates, 
such  public  utility  shall  furnish  such  commodity  or  render  such 
service  within  the  time  and  upon  the  conditions  provided  in  such 
rules." 

Under  the  above  sections  of  the  statute,  it  is  our  opinion  that 
the  service,  which  a  utility  may  not  change  without  the  consent 
of  the  Commission,  is  a  service  which  is  being  furnished  or  sup* 
plied  under  the  rules  adopted  by,  or  accepted  by,  the  Commission, 
and  that  the  only  change,  which  can  properly  be  made  in  a  service 
not  covered  by  the  rules  of  a  utility  which  the  Commission  has 
approved,  is  one  which  will  bring  such  service  within  the  ap- 
proved rules.  For  that  reason  the,  service  which  complainant  al- 
leges was  withdrawn  from  him,  being  one  contrary  to  the  rules 
governing  said  service  which  the  Commission  had  approved,  was 
not  a  service  to  which  he  was  entitled,  and  is  not  one  which  he  is 
entitled  to  have  restored.  * 

[2]  The  further  contention  between  the  parties  as  to  the  second 
type  of  service  desired,  to  wit :  That  when  the  party  called  for  by 
a  guest  shall  have  been  secured,  the  clerk  shall  make  payment  in 
advance  through  the  toll  booth  of  the  charges  for  such  a  call,  and 
the  call  then  be  switched  to  the  guest's  room,  is  open  to  the  same 
objection  as  the  one  just  previously  referred  to. 

[3]  In  both  cases  there  is  a  further  objection  which  the  com- 
plainant has  evidently  not  considered.  The  method  of  operation 
proposed  will  require  upon  each  long  distance  call  from  the  hotel 
extra  service  by  the  telephone  company  which  is  not  covered  in  the 
rates  now  in  effect,  and  which  probably  should  take  at  least  the 
usual  local  toll  required  when  calls  are  put  in  through  the  toll 
booth.  Under  such  a  system  when  the  party  called  for  has  been 
secured,  the  toll  operator  at  central  calls  up  the  hotel,  and  informs 
the  clerk  on  duty  of  the  call  and  the  amount  of  the  charge.  If  the 
clerk  immediately  goes  to  the  toll  booth  to  make  payment  of  the 
amount,  the- toll  operator  must  cut  in  on  the  toll  booth  line  to 
listen  for  the  fall  of  the  coins,  holding  the  toll  connection  during 
this  time,  and  then  await  the  clerk's  return  to  the  board  for  the 
guest  to  be  called  in  his  room.  The  result  is  an  extra  responsibil- 
ity placed  upon  the  toll  operator,  and  also  in  a  delay  upon  the  toll 
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lines  represented  by  the  length  of  time  which  it  takes  the  clerk  to 
go  from  the  desk  to  the  toll  booth,  drop  in  the  required  amount 
and  return  to  the  hotel  board,  for  which  the  telephone  company 
has  no  means  of  charging  because  the  call  is  not  completed  until 
the  clerk  calls  the  guest  in  his  room.  These  extra  services  are,  as 
above  suggested,  not  contemplated  by  the  rates  now  in  effect,  but 
we  see  no  reason  why,  if  a  patron  desires  a  special  service  of  this 
kind  and  is  willing  to  enter  into  a  contract  therefor,  a  special 
rate  properly  covering  the  situation  should  not  be  applied  for  and 
put  into  effect. 

We  cannot  do  this  in  the  instant  proceeding,  because  the  record 
is  not  full  enough  to  permit  us  to  determine  what  such  a  rate 
should  be,  and  the  matter  was  not  gone  into  by  either  party  upon 
the  hearing  or  dealt  with  in  the  briefs. 

For  the  reasons  above  suggested  it  is  my  opinion  that  the  com- 
plaint should  be  dismissed  and  I  recommend  the  following  form 
of  order :  It  is  therefore  ordered,  That  the  complaint  of  the  com- 
plainant herein  be  dismissed,  and  that  the  defendant  be  required 
to  render  to  the  complainant  service  under  its  usual  and  regular 
routine  applicable  in  the  premises. 


MASSACHUSETTS   PUBLIC   SERVICE   COMMISSION* 

BE  WILLIAM  0.  McGOWAN  et  al. 

[P.  S.  C.  2467.] 

BE  EASTEBN  MASSACHUSETTS  STEEET  EAILWAT 

COMPANY. 

[P.  S.  C.  2470.] 

Commissions  —  Powers  —  Appeal  from  city  ordinances. 

Upon  appeal  from  an  ordinance  regulating  motor  vehicle!  of  the 

streets  of  a  municipality,  the  Public  Service  Commission  cannot  inter* 
,        fere  with  the  power  of  the  local  authorities,  provided  the  regulation* 

are  not  found  to  be  unreasonable  by  the  Commission. 

[November  15,  1919.] 

Petition  appealing  from  certain  regulations  governing  the 
operation  of  jitneys  in  the  city  of  Brockton;  dismissed. 
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By  the  Commission:  These  are  petitions  appealing  from  the 
aotion  of  the  Board  of  Aldermen  of  the  city  of  Brockton  in  adopt- 
ing §  7  of  the  ordinance  entitled,  "An  Ordinance  further  amend- 
ing Chapter  XIX  of  the  Revised  Ordinances,"  adopted  July  28, 
1919.    Section  7  is  as  follows : — 

Section  7.  No  license  for  the  operation  of  any  such  motor 
vehicle,  Shall  be  issued  or  granted  for  a  period  exceeding  one  year 
and  shall  not  become  operative  until  the  licensee  named  therein 
shall  deposit  with  the  Treasurer  of  the  City  of  Brockton  security, 
by  bond  or  otherwise,  approved  by  the  City  Treasurer,  conditioned 
to  pay  any  final  judgment  obtained  against  the  principal  named 
in  the  bond  for  any  injury  to  person  or  property  or  damage  for 
causing  the  death  of  any  person  by  reason  of  any  negligent  or 
unlawful  act  on  the  part  of  the  principal  named  in  said  bond,  his 
or  its  agents,  employees  or  drivers,  in  the  use  or  operation  of  any 
such  vehicle.  The  security  deposited  under  the  provisions  of  this 
paragraph  shall  be  in  the  sum  of  $500  for  a  motor  vehicle  having 
a  seating  capacity  of  5  persons  or  less,  and  for  a  motor  vehicle 
having  a  seating  capacity  of  6  or  more,  in  the  sum  of  $500  and 
$100  additional  for  each  passenger  seat  in  excess  of  5,  provided 
that  any  licensee*  who  files  with  the  city  clerk  a  certificate  from 
the  city  or  town  clerk  in  any  city  or  town  in  which  said  motor 
vehicle  is  duly  licensed  to  operate,  setting  forth  that  said  licensee 
has  filed  in  said  city  or  town  a  bond  which  is  in  accordance  with  • 
the  provisions  of  this  paragraph,  shall  be  exempted  from  filing 
any  further  bond.    * 

At  the  hearing  the  sole  objection  made  by  the  petitioners  to 
the  section  was  the  inadequacy  of  the  bond,  or  other  security, 
required  thereunder.  It  was  contended  by  counsel  for  various 
persons  operating  motor  vehicles  in  Brockton  that  the  petitioners 
were  not  persons  or  corporations,  within  the  meaning  of  General 
Statutes  1918,  chapter  226,  authorized  to  appeal  to  the  Public 
Service  Commission,  and  that  the  provisions  of  §  7,  so  far  as  they 
related  to  the  amount  of  the  bond,  or  other  security,  were  not 
regulations  within  the  meaning  of  that  statute,  and  that  conse- 
quently the  Commission  had  no  jurisdiction  in  the  premises. 

It  is  unnecessary  to  determine  these  questions.  In  an  opinion 
given  by  the  attorney  general  July  14,  1919,  this  Commission 
was  advised  that,  upon  appeal  under  the  provisions  of  General 
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Statutes  1918,  chapter  226,  the  Commission  was  limited  to  either 
approving  or  disapproving  the  orders,  rules  and  regulations  adopt- 
ed by  a  city  or  town.  The  attorney  general  also  stated  'that  he 
was  of  the  opinion  "that  it  was  not  the  intention  to  interfere  with 
the  power  of  the  local  communities,  accepting  the  provisions  of 
said  chapter  293*,  to  regulate  in  such  manner  as  they  may  deter- 
mine the  operation  of  motor  vehicles  coming  within  the  provisions 
of  the  act,  provided  such  regulations  are  not  found  to  be  unrea- 
sonable by  the  Public  Service  Commission  upon  appeal."  As  we 
feel  constrained  to  follow  the  opinion  of  the  attorney  general  we 
cannot  say  that  the  provisions  of  the  section  are  unreasonable  in 
the  sense  that  the  word  is  used  in  his  opinion. 

It  is  therefore  ordered  that  the  petitions  be  dismissed. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

BE  ST.  JOSEPH  BAILWAY,  LIGHT,  HEAT  &  POWER 

COMPANY. 

[Cases  Nob.  1540,  1568,  1700,  1840.] 

Valuation  —  Ascertainment  —  Reproduction  cost  —  Average  prices, 

1.  Ratepayers  should  be  required  to  pay  a  return  only  on  the 
value  of  the  utility  based  on  average  unit  prices  covering  a  period  of 
one  to  ten  years  antedating  the  abnormal  war  conditions,  supplement- 
ing this  with  invoice  prices  of  new  construction  when  prudently  made 
during  the  abnormal  war  period. 

Return  —  Electricity  —  Amount. 

2.  The  Missouri  Commission  refused  to  increase  the  rates  of  an 
electric  company,  although  such  rates  were  producing  a  return  of  only 
4.64  per  cent  on  the  value  of  the  property,  where  it  appeared  that 
the  company  had  lost  business  and,  therefore,  lost  revenue  because  of 
its  failure  to  keep  its  generating  plant  in  a  good  operating  condition, 
and  it  further  appeared  that  the  average  earnings  of  the  electric  de- 
partment during  the  last  five-year  period  would  still  exceed  a  reason- 
able return. 


Public  utilities  —  Regulations. 

Statement  showing  recent  date  of  Commission  regulation  of  utili- 
ties, p.  546. 

*  General  Acts  1916,  c  293. 
P.U.R.1920A. 
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Valuation  —  Original  cost  —  Lack  of  evidence* 

DiBcuaaion  of  lack  of  evidence  of  original  cost  of  utility  due  to  lack 
of  early  regulation,  p.  546. 

Valuation  —  Reproduction  cost «— ■  Average  prices. 

Discussion  of  change  of  attitude  of  utilities  toward  unit  priceB  to 
be  used  in  ascertaining  reproduction  cost,  p.  546. 

Depredation  —  Method  of  handling  depreciation  account. 

Discussion  of  proper  method  of  handling  depreciation  account,  p. 
558. 

[November  20,  1919.] 

Petition  for  increase  in  street  railway,  electric,  and  heating 
rates ;  increase  in  street  railway  rates  authorized,  but  petition  dis- 
missed as  to  heating  and  electric  rates. 

I. 

Simpson,  Comnii  ssioner:  The  applicant  in  its  corporate  capac- 
ity operates  at  the  city  of  St.  Joseph  the  street  railway,  electric 
lighting,  and  steam  heating  business.  During  the  year  1918  and 
the  present  year  various  hearings  have  been  had  by  the  Commis- 
sion, both  at  the  city  ojf  St.  Joseph  and  at  the  home  office  of  the 
Commission  in  Jefferson  City,  incident  to  rates  and  charges,  as 
well  as  service  complaints  concerning  defective  service  on  the 
.  part  of  applicant.  At  these  hearings  the  company,  the  city  of  St. 
Joseph,  various  city  organizations,  and  many  individual  con- 
sumers have  appeared  and  participated  therein.  However,  an 
adjudication  of  the  defective  service  complaints  is  not  included 
in  this  report,  as  those  cases  are  pending  independently  of  the 
issues  herein  decided.  The  Commission  issued  its  order  on  June 
4,  1918,  for  a  valuation  and  appraisal  of  the  physical  property  of 
the  applicant,  as  well  as  an  audit  of  its  books  of  entry.  All  other 
cases  as  enumerated  in  the  caption  of  this  report  have,  by  consent 
of  interested  parties,  been  consolidated  therewith,  the  inventories, 
appraisals,  and  audits  duly  introduced  in  the  record  evidence, 
with  final  briefs  and  argunjents  submitted  to  the  Commission  and 
the  consolidated  case  is  now  properly  before  the  Commission  for 
final  determination. 

The  applicant  is  a  Missouri  corporation,  of  date  November, 
1895,  and  at  the  present  time  has  an  authorized  capital  stock  of 
$6,000,000,  consisting  of  $2,500,000  preferred  and  $3,500,000 
common  stock.  It  has  a  funded  debt  of  $5,805,000,  consisting  of 
the  following  items: 
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First  mortgage  5  per  cent  gold  bonds,  dated  November  1,  1902, 

and,  maturing  November  1,  1937 $5,000,000.00 

First  and  refunding  bonds,  dated  July  1, 1916,  due  July  1, 1946, 

bearing  5  per  cent  interest 751,000.00 

Car  trust  certificates,  dated  February  1, 1918,  and  due  February 

1,  1923,  bearing  interest  at  7  per  cent 64,000.00 

II. 

We  deem  it  superfluous  to  enter  into  any  analytical  review  of 
the  inventories  covering  the  detail  of  the  physical  property  of 
applicant  now  an  integral  part  of  the  record  evidence  in  this  case. 
One  was  prepared  by  F.  C.  Hamilton,  a  consulting  engineer  of 
New  York  city,  in  behalf  of  the  applicant,  and  another  by  the 
engineering  department  of  our  Commission,  under  the  immediate 
supervision  of  our  chief  engineer,  J.  L.  Harrop.  Both  engineers 
have  classified  the  property  as  a  whole  into  four  primary  ele- 
ments, viz. :  electric,  railway,  heating,  and  St.  Joseph  &  Savan- 
nah Interurban  Railway. 

A  careful  examination  of  the  inventories  shows  such  a  marked 
similarity  existent  incident  thereto,  jthat  for  all  ordinary  purposes 
one  is  practically  a  replica  of  the  other.  However,  this  peaceful 
equilibrium  achieved  by  these  engineers  relative  to  their  inven- 
tories is  greatly  disturbed  when  they  proceed  to  place  an  appraisal 
value  upon  the  manifold  units  as  detailed  in  their  individual  in- 
ventories. There  is  such  a  manifest  divergence  in  their  conclu- 
sions as  to  fair  present  value,  that  their  results  are  almost  non- 
comparable.  That  a  more  comprehensive  view  may  be  had  of 
the  independent  conclusions  reached  by  the  engineers,  we  make 
recital  of  the  following  summarized  table,  which  conclusions  co- 
incide as  to  time,  being  of  June  30,  1919 : 


Electric  dept. . . . 

Railway  dept.  . . 

St.  Joseph  &  Sa- 
vannah Inter- 
urban Ry 

Heating  dept.  & 
live  steam  •  •  • 


Total 


Harrop. 


Cost  of 

Reproduction 

New. 

$1,786,814.25 
3,388,458.50 


333,250.32 
276,360.00 


$5,784,883.07 


Cost  of  Repro- 
duction Less 
Depreciation. 

$1,500,432.38 
2,380,436.58 


333,250.32 
213,724.57 


$4,427,843.85 


Hamilton. 


Cost  of 

Reproduction- 

New. 


$3,228,362.00 
7,195,333.00 


Cost  of  Repro- 
duction Less 
Depreciation. 


688.392.00 

509,552.00| 
$11,521,639.00'! 
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It  will-  be  readily  seen  from  the  foregoing  table  that  the  repro- 
duction new  value  as  found  by  Engineer  Hamilton  is  approxi- 
mately double  the  same  indicated  value  as  found  by  the  Commis- 
sion's engineering  department.  Mr.  Hamilton  has  furnished  the 
Commission  with  no  depreciated  value,  and  the  depreciated 
value  as  found  by  our  engineering  department  will  be  discussed 
later  on  in  this  report,  Neither  conclusion  by  the  two  engineers 
includes  any  intangible  value,  such  as  is  usually  termed  "going 
value,"  but  each  includes  percentages  to  cover  constructional 
overheads. 

Moreover,  it  might  not  be  amiss  at  this 'time  to  state  these  con- 
structional overhead  allowances  as  provided  for  by  each  engineer. 
Mr.  Harrop  places  a  percentage  overhead  charge  of  19  per  cent 
on  all  inventoried  property,  save  and  except  the  St  Joseph  & 
Savannah  Interurban  Railway  and  upon  this  property  he  makes 
provision  for  only  6  per  cent. 

Mr.  Hamilton  places  an  overhead  percentage  charge  upon  the 
electric  department  of  41.2  per  cent,  railway  department  of  38.2 
per  cent,  heating  department  of  43.9  per  cent  and  upon  the  St. 
Joseph  &  Savannah  Interurban  Railway  of  5.7  per  cent. 

A  mathematical  computation  of  the  aforementioned  overhead 
costs  will  show  that  the  mean  average  of  the  conclusions  of  Mr. 
Harrop  is  18.1  per  cent,  against  37.1  per  cent  as  found  by  Mr. 
Hamilton. 

Making  a  general  summary  of  the  various  values  as  detailed 
in  evidence,  we  have  the  following: 

Book  value  as  shown  by  the  books  of  the  applicant  and  desig- 
nated "plant,  property,  and  franchises,"  of  $11,714,197.05;  an 
adjustment  of  the  aforementioned  value  by  the  accounting  de- 
partment of  our  Commission  of  $7,180,193.58,  but  the  major  por- 
tion of  this  adjusted  plant  value,  as  found  by  our  accountants,  is 
predicated  upon  a  single  book  entry  on  the  books  of  the  applicant 
and  impossible  of  verification  by  our  accountants,  because  of  the 
very  good  reason  that  the  books  of  the  applicant  prior  to  January 
1,  1903,  were  unavailable. 

We  have  in  addition  to  the  above,  as  heretofore  recited,  a  re- 
production new  value  by  Mr.  Hamilton  of  $11,521,639,  a  like 
value  by  Mr.  Harrop  of  $5,784,883.07,  and  an  aggregate  funded 
debt  of  $5,805,000.    It  will  readily  be  seen  that  the  crux  of  this 
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whole  subject  matter  in  finding  a  base  rate  value  of  this  utility 
is  the  unit  values  as  used  by  the  two  engineers.  Mr.  Hamilton 
based  all  his  values  on  current  prices  as  of  June  30,  1919.  Mr. 
Harrop  used  an  average  cost  of  a  five-year  period  ending  Decem- 
ber 31,  1918,  upon  which  to  base  a  value  of  all  units  governed  by 
a  comparative  short  life  existence.  Track,  paving,  and  buildings 
were  valued  upon  an  average  five-year  prewar  cost;  land  values 
were  found  by  taking  its  reasonable  market  value  of  June  30, 
1918.  All  items  installed  during  the  war  were  valued  at  cost, 
and  as  well  all  power  plant  equipment  was  included  at  cost,  ex- 
cept a  few  minor  items  that  were  estimated  on  a  five-year  pre- 
war cost  basis. 

[1]  This  brings  the  Commission  again  face  to  face  with  the 
proposition  as  to  whether  or  not  it  is  going  to  find  a  base  rate 
value  upon  utilities  over  which  it  possesses  controlling  jurisdic- 
tion bottomed  upon  abnormal  prices  caused  by  abnormal  condi- 
tions incident  to  the  world's  war. 

It  is  fast  becoming  an  important  question  for  final  solution  by 
regulatory,  bodies,  for  this  utility  is  not  alone  in  pressing  before 
our  Commission  a  claim  to  be  granted  rates  and  charges  predi- 
cated upon  current  price  value  of  property.  It  is  common  knowl- 
edge that  state  regulation  of  public  service  corporations  is  of  com- 
paratively recent  origin.  Ten  to  fifteen  years  will  suffice  to  cover 
the  life  of  practically  all  our  various  state  regulatory  bodies,  and 
as  to  our  own  state  we  have  not  as  yet  reached  our  seventh  year 
of  organized  action. 

Therefore,  it  is  only  natural  that  the  books  of  original  entries 
of  our  utilities  which  should  plainly  depict  the  original  cost  of 
the  various  units  constituting  the  full  assembled  utility  should 
be  found  in  an  unconvincing,  chaotic  condition.  The  operation 
of  these  utilities  was  under  only  private  control,  and  there  was 
no  regulatory  arm  of  the  state  to  reach  out  and  require  them  to 
classify  and  preserve  their  accounts  as  we  now  require.  For  this 
reason,  all  original  investment  cost  prior  to  governmental  regula- 
tion necessarily  becomes,  in  practically  all  instances,  purely  esti- 
mated and  conjectural.  If  true  original  cost  were  in  any  case 
obtainable,  it  would  be,  subject  to  some  adjustments,  one  of  the 
safest  base  values  upon  which  to  bottom  rates. 

Supplemental  to  original  cost  value,  with  other  companion  esti- 
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mated  values,  courts  and  regulating  Commissions  have  recognized 
a  plan  to  find  value,  which  is  usually  designated  as  a  reproduc- 
tion new  basis.  Back  in  the  early  days  of  Commission  regulation, 
the  utilities  were  the  parties  who  complained  of  using  current 
prices  to  find  value  by  reproduction,  assigning  the  reason  that  it 
would  result  in  a  confiscation  of  their  property,  because  the  then 
current  prices  were  below  prices  controlling  at  the  date  of  orig- 
inal construction  of  their  property.  But  now,  When  we  find  cur- 
rent prices  ranging  the  highest  in  the  world's  history,  we  have  the 
utilities  laying  a  great  stress  upon  the  claim  that  current  prices 
constitute  the  true  basis  of  fair  present  value.  The  query  natu- 
rally arises  that,  if  a  great  panic  should  arise  at  the  present  time, 
demoralizing  the  financial  and  economic  fabric  of  our  country, 
entailing  a  downward  trend  of  current  prices  to  below  that  of  *a 
fair  average  of  prewar  prices,  would  these  utility  operators  be 
found  pressing  claims  for  current  prices  before  regulatory  bodies  ? 

This  Commission  has  lately  had  before  it  the  proposition  of 
finding  a  rate  base  value  bottomed  upon  current  price  costs  (Ke 
City  Light  &  Traction  Co.  of  Sedalia,  Mo.,  No.  2040,  not  yet  re- 
ported), and  held:  "The  position  taken  by  this  company  and  by 
many  applicant  utilities  now  before  this  Commission  is  that  we 
not  only  provide  a  rate  that  will  absorb  their  greatly  increased 
operating  expenses,  consisting  principally  of  increased  cost  of 
labor,  fuel  and  material,  but  as  well  that  the  Commission  allbw 
them  a  return  on  an  abnormally  high  value  based  on  high  current 
prices  of  the  various  units  of  their  property,  all  of  which  are  at- 
tributable practically  in  their  entirety  to  abnormal  economic  con- 
ditions incident  to  the  war. 

"The  former,  after  close  scrutiny,  and  in  many  instances,  ma- 
terial adjustments,  the  Commission  has  felt  constrained  to  allow, 
but  the  latter  the  Commission  has  steadfastly  refused  to  grant; 
the  Commission  holding  to  the  view  that  the  equities  of  the  situa- 
tion controlling  are  of  such  a  nature  that  the  consuming  public 
should  only  be  required  to  contributean  investment  return  upon 
the  value  of  the  utility  bottomed  upon  an  average  unit  price  cover- 
ing normal  periods  of  from  one  to  ten  years  antedating  the  pres- 
ent abnormal  economic  conditions  covered  by  the  great  war,  and,' 
when  available,  current  unit  prices  prevailing  at  date  of  construc- 
tion.   Supplementary  to  this,  however,  the  Commission  has  urii- 
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£ ormly  permitted  invoice  prices  of  new  construction  replacements, 
and  betterments,  when  prudently  made,  during  this  abnormal 
price  period. 

"The  Commission  is  without  inclination  in  this  case  to  accept 
present  day  unit  prices  upon  applicant's  property,  believing  the 
proffered  enhanced  value  thereof  to  be  an  unearned  increment, 
and  upon  which  the  consumers  should  not  be  required  to  pay  an 
investment  return. 

"This  Commission  has  held,  Springfield  City  W.  Co.  v.  Spring- 
field, 7  Mo.  P.  S.  C.  361,  that  it  is  unjust  and  unfair  to  fix  values 
for  rate-making  purposes  on  the  basis  of  abnormally  high  current 
prices.  Justice  Hughes  in  the  recent  case  Brooklyn  Borough  Gas 
Co.  v.  Public  Service  Com.,  pages  347  and  348,  takes  the  same 
position  in  the  following  language : 

•  "  'While  it  is  important  to  consider  the  cost  of  reproduction  in 
determining  the  fair  value  of  a  plant  for  rate-making  purposes, 
it  cannot  be  said  that  there  is  a  constitutional  right  to  have  the 
rates  of  a  public  service  corporation  based  upon  the  estimated 
cost  of  the  reproduction  of  its  property  at  a  particular  time  re- 
gardless of  circumstances.  To  base  rates  upon  a  plant  valuation 
simply  representing  a  hypothetical  cost  of  reproduction  at  a  time 
pf  abnormally  high  prices  due  to  the  exceptional  conditions  would 
be  manifestly  unfair  to  the  public,  and  likewise  to  base  rates  upon 
an  estimated  cost  of  reproduction  far  lower  than  the  actual  bona 
fide  and  prudent  investment  because  of  abnormally  low  prices 
would  be  unfair  to  the  company.  This  question  of  taking  the 
hypothetical  reproduction  cost  under  abnormal  conditions  as  a 
rate  base  should,  of  course,  not  be  confused  with  the  necessity  of 
recognizing  actual  costs  of  operation  even  though  abnormal.  A 
public  service  corporation  is  entitled  to  be  reasonably  compen- 
sated for  its  service,  and  the  actual  cost  of  its  operations  must 
always  be  taken  into  consideration  in  determining  whether  or 
not  it  receives  a  fair  compensation  above  that  cost.  But  it  is  a 
different  thing,  after  cost  has  been  defrayed,  and  the  question  is 
as  to  the  compensation  to  be  allowed  in  excess  of  cost,  to  take  as 
the  basis  for  a  compensatory  return  an  asserted  plant  value,  far 
above  the  actual  investment,  which  is  reached  merely  by  expert 
estimates  of  a  cost  of  reproduction  under  abnormal  conditions. 
This  would  result  in  allowing  a  public  service  corporation  to  take 
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advantage  of  a  public  calamity  by  increasing  its  rates  above  what 
would  be  a  liberal  return  not  only  on  actual  investment,  but  upon 
a  normal  reproduction  cost,  in  the  view  that  unless  it  could  make 
an  essentially  exorbitant  demand  upon  the  public  it  would  ble 
deprived  of  its  property  without  due  process  of  law.  The  enforce- 
ment of  the  constitutional  guaranty  does  not  require  the  applica- 
tion of  any  artificial  formula.  It  has  constantly  been  pointed  out 
that  the  rate  base  must  be  what  is  called  'the  fair  value  of  the 
property/  and  that  as  to  this  there  must  be  a  reasonable  judgment 
based  on  a  proper  consideration  of  all  relevant  facts.    .     .     . 

"  'If,  however,  we  are  not  to  take  the  actual  cost  of  reproduc- 
tion at  the  present  time,  or  within  a  year  or  so,  because  it  would 
be  an  abnormal  cost,  and  we  are  to  seek  some  fairer  basis  of  esti- 
mating the  value  of  plaintiff's  property  for  the  purpose  of  deter- 
mining the  validity  of  rates,  it  would  be  difficult  to  find  any  basis 
more  just  than  the  appraisal  carefully  made  by  public  authority 
and  based  on  reproduction  cost  before  the  outbreak  of  the  Euro- 
pean war,  with  proper  consideration  of  thg  actual  investments 
since  that  time.     .     .     .' " 

We  see  no  reason  at  this  time  to  depart  from  our  former  con- 
clusion in  the  Sedalia  case. 

III. 

It  appears  after  careful  consideration  that  the  fair  present 
value  of  the  applicant's  property  for  rate-making  purposes  is  not 
less  than  $5,789,750.  The  property  was  carefully  inventoried 
and  conservatively  priced,  principally  on  the  basis  of  contracts, 
vouchers,  and  other  records  in  the  company's  files. 

The  cost  of  reproduction  new  was  estimated  at  $5,784,883.07$ 
and  the  same  less  accrued  depreciation  at  $4,427,843.85.  lit 
other  words,  accrued  depreciation  was  estimated  at  approximate- 
ly 24  per  cent.  This  estimate  was  based  partially  on  the  use  of 
life  tables,  and  in  part  on  inspection.  Attention  is  directed  to 
the  fact  that  the  Commission  engineers  examined  the  property 
during  the  summer  of  1918,  at  a  time  when  considerable  deferred 
maintenance  had  unavoidably  accumulated  on  account  of  the  war; 
This  was  a  temporary  condition,  and  we  see  no  reason  why  the 
applicant  should  be  penalized  therefor.  In  fact,  part  of  this  de- 
ferred maintenance  has  been  eliminated,  and  conditions  will  b* 
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further  improved  when  the  changes  ordered  by  the  Commission 
in  case  No.  1915  have  been  completed.  The  company  is  making 
good  progress  on  this  work.  It  can  be  reasonably  stated  that  from 
10  to  15  per  cent  of  the  estimated  accrued  depreciation  is  due  to 
abnormal  conditions  and  is  of  a. temporary  nature.  Because  of 
the  many  unusual  and  abnormal  conditions  surrounding  and  gov- 
erning the  depreciated  value  of  the  property  as  found  by  our  en- 
gineering department,  we  find  the  same  to  be  entirely  too  low.  It 
it  only  fair  to  our  chief  engineer  to  here  state  that  it  is  his  con- 
clusion the  aggregate  percentage  used  by  his  department  in  de- 
preciating the  property,  at  the  time  and  under  the  abnormal  con- 
ditions the  same  was  calculated,  should  now  be  reduced  by  as 
much  as  one  half  of  the  reduction  as  found  in  his  report. 

Attention  is  further  directed  to  the  fact  that  the  total  funded 
debt  is  $5,805,000. 

..  In  xcase  jSTo.  292,  this  Commission  approved  the  issuance  of 
bonds  to  the  amount  of  $168,000,  said  bonds  to  be  payable  No- 
vember 1, 1937,  and  to  bear  interest  at  5  per  cent. 

In  case  'No:  1004  this  Commission  authorized  the  company  to 
create  a  mortgage  and  to  issue  bonds  to  the  amount  of  $15,000,000 
face  value,  said  bonds  to  be  payable  on  the  first  day  of  July,  1946, 
and  to  bear  interest  at  5  per  cent,  said  bonds  to  be  secured  by 
said  mortgage  or  deed  or  trust  upon  all  property,  real  and  person- 
al of  said  St.  Joseph  Railway  Light,  Heat  &  Power  Company, 
and  said  St.  Joseph  and  Savannah  Interurban  Railway  Company, 
$5,000,000  of  said  bonds  to  be  set  aside  for  the  purpose  of  retir- 
ing the  present  outstanding  bonds  of  said  St.  Joseph  Railway 
Light,  Heat  &  Power  Company,  amounting  in  the  aggregate  to 
$5,000,000 ;  $326,000  of  said  bonds  to  be  issued  at  this  time  for 
the  purpose  of  retiring  $326,000  of  outstanding  bonds  of  said  St. 
Joseph  &  Savannah  Interurban  Railway  Company;  $425,000  of 
said  bonds  to  be  issued  at  the  present  time  for  making  extensions, 
betterments,  and  improvements  to  the  property. 

In  case  No.  1525,  this  Commission  authorized  the  lease  and 
purchase  of  one-man  cars  and  the  execution  of  certain  lease  agree- 
ments which  are  covered  by  the  car  trust  certificates  to  the  amount 
of  $54,000. 

The  city  of  St.  Joseph  introduced  no  evidence  as  to  the  value 
of.  the  company's  property,  but  the  city  counselor  says  in  his 
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brief,  at  page  10,  "To-day — just  as  in  former  years — the  bonded 
debt  represents  at  least  the  value  of  the  property." 

Page  5,  of  the  Commission  accountants'  report,  shows  that  the 
additions  to  plant  from  January  1,  1903,  to  June  30,  1018, 
amount  to  $3,000,029.30.  Applicant's  Exhibit  No.  7  shows  addi- 
tions to  plant  during  the  year  ended  June  30, 1919,  to  the  amount 
of  $166,040.86,  making  the  total  additions  from  January  1, 1903, 
to  June  30,  '1919,  $3,166,070.16.  In  addition  to  this  amount, 
page  5  of  the  Commission  accountants'  report  shows  two  items : 
one  amounting  to  $35,082,  and  the  other  $286,288.16,  or  a  total 
of  $321,370.53.  This  amount  added  to  $3,166,070.16,  makes  a 
total  of  $3,487,440.69,  which  subtracted  from  $5,789,750  leaves 
$2,302,309.31  as  the  approximate  value  of  the  property  at  July 
1, 1902. 

The  minutes  of  the  directors,  October  21, 1902,  places  the  value 
of  the  assets  of  the  company  at  $3,858,793.75.  It,  therefore,  ap- 
pears that  the  directors  capitalized  franchise  value  and  perhaps 
other  items  that  must  be  excluded  in  fixing  the  fair  present  value 
for  rate-making  purposes. 

After  full  and  careful  consideration  of  all  the  evidence  as  to 
value  submitted  in  this  case,  the  Commission  finds  the  present 
fair  value  of  this  utility  for  rate-making  purposes,  as  of  June  30, 
1919,  including  all  elements  of  value,  tangible  and  intangible,  to 
be  $5,800,000. 

,      IV. 

The  proposition  of  revenue  and  expenses  is  treated  in  detail 
by  tables  numbered  from  1  to  6,  inclusive,  hereinafter  set  forth. 
These  detailed  tables  are  within  themselves  self-explanatory,  but 
in  order  that  the  casual  reader  may  fully  comprehend  them  with- 
out being  required  to  make  an  analytical  study  of  each  support- 
ing detail,  we  make  the  following  comments : 

(a)  Electric  department. 

Table  No.  1  shows  the  gross  earnings,  operating  expenses,  and 
net  earnings  from  operation  for  the  years  ended  June  30,  1916 
to  1919,  inclusive.  The  item  "net  earnings  from  operation"  is 
then  adjusted  as  explained  in  the  note  at  the  bottom  of  Table  No. 
1.  A  further  adjustment  is  then  made  on  the  basis  of  operating 
results  for  the  year  ended  June  30,  1919,  to  cover  estimated  in- 
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crease  in  wages.  After  making  this  adjustment,  it  will  be  noted 
that  there  will  be  available  for  depreciation,  return,  surplus,  and 
contingencies,  an  amount  equivalent  to  8.14  per  cent  on  $1,795,- 
000,  and  that  after  providing  3.5  per  cent  for  depreciation,  there 
will  be  available  for  return,  surplus  and  contingencies  an  amount 
equivalent  to  4.64  per  cent  on  $1,795,000,  provided  there  is  no 
increase  in  operating  efficiency.  This  is  less  than  a  reasonable 
return  on  the  fair  present  value  of  the  property  assignable  to  the 
electric  department,  but  the  company  is  partially  to  blame  for 
this  condition  by  failing  to1  maintain  its  plant  in  economical  op- 
erating condition.  The  evidence  in  case  No.  1915  before  this 
Commission  shows  that  during  the  winter  of  1918-1919  there 
were  frequent  and  serious  interruptions  of  service,  due  in  part 
to  failure  of  the  company  to  keep  its  generating  plant  in  good 
operating  condition.  The  evidence  also  shows  that  as  a  result  of 
this  condition  the  company  lost  business,  and  consequently  lost 
revenue.  With  these  conditions  in  mind,  the  Commission  has 
decided  that  the  balance  necessary  to  pay  a  7  per  cent  return 
must  come  to  the  company  through  increased  economy  in  opera- 
tion and  not  from  increased  rates. 

A  further  factor  in  reaching  this  conclusion,  is  the  results 
shown  on  Table  1,  which  indicate  that  percentages  available  for 
return,  surplus,  and  contingencies,  after  allowing  3.5  per  cent  for 
depreciation  were,  during  the  years  ended  June  30,  1919.  1918, 
1917,  and  1916,  respectively,  6.33,  6.9,  12.2,  and  15.7  per  cent, 
and  that  the  average  for  these  four  years  was  10.28  per  cent.  It 
will  be  observed  that  even  though  the  electric  department  should 
be  unable  to  earn  more  than  4.64  per  cent  for  return,  surplus,  and 
contingencies  during  the  next  year,  the  average  earnings  during 
the  five  years  available  for  these  items  would  be  9.15  per  cent. 
In  other  words,  the  average  earnings  of  the  electric  department 
during  the  five-year  period  would  still  exceed  a  reasonable  return. 

(b)  Railway  department. 

Table  No.  2  shows  that  during  the  year  ended  June  30,  1919, 
the  railway  department  earned  for  depreciation,  return,  surplus, 
and  contingencies  an  amount  equivalent  to  3.41  per  cent  on  $3,- 
395,000,  or  0.41  per  cent  after  allowing  3  per  cent  for  deprecia- 
tion. 

After  making  provisions  for  increased  wages,  there  will  be 
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available  for  depreciation,  return,  surplus,  and  contingencies  only 
$31,291.68,  or  0.92  per  ceht  on  $3,395,000.  Table  No.  1  shows, 
further,  that  to  provide  7  per  cent  on  $3,395,000  to  cover  return, 
surplus,  and  contingencies,  it  will  be  necessary  to  increase  the  net 
operating  revenue  by  approximately  $308,000. 

After  considering  the  possibilities  for  the  further  use  of  one- 
man  cars,  the  Commission  has  concluded  that  a  part  of  the  in- 
creased net  revenue  necessary  to  pay  7  per  cent  return  must  come 
through  the  efforts  of  the  company  in  reducing  operating  costs. 

The  Commission*  estimates  that  a  schedule  of  rates  providing 
for  adult  cash  fare  7  cents,  adult  ticket  fare  two  for  13  cents; 
children's  cash  fare  4  cents,  and  children's  ticket  fare  four  for 
13  cents,  will  provide  an  amount  for  return,  surplus,  and  contin- 
gencies equivalent  to  5.9  per  cent  on  $3,395,000. 

Table  No.  3  covers  the  joint  operations  of  urban  and  suburban 
railway  properties. 

Table  No.  4  covers  the  operations  of  the  St.  Joseph  &  Savannah 
Interurban  Railway  only. 

These  tables  are  self-explanatory.  There  is  no  application  be- 
fore this  Commission  for  an  increase  in  rates  for  transporting 
passengers  on  the  St.  Joseph  &  Savannah  Interurban  Railway. 

(c)  Heating  department. 

Table  No.  5  shows  the  gross  revenues,  operating  expenses  and 
net  revenues  from  operation  as  reported  by  the  company.  The 
net  revenue  is  adjusted  by  the  Commission  as  explained  in  the 
footnote,  Table  No.  1. 

It  appears  from  examination  of  Table  No.  5  that  the  heating 
department  earnings  for  the  year  ended  June  30,  1919,  were 
equivalent  to  7.2  per  cent  for  return,  surplus,  and  contingencies 
on  $197,500. 

It  is,  therefore,  evident  that  the  company's  application  for  an 
increase  in  heating  rates  should  be  denied. 

Table  No.  6  also  covers  the  operations  of  the  live  steam  depart- 
ment. There  is  no  application  before  this  Commission  for  an  in- 
crease in  rates  for  service  rendered  by  this  department 

(d)  The  property  as  a  whole. 

Table  No.  6  shows  that  the  property,  as  a  whole,  earned  an 
amount  during  the  year  ended  June  30,  1919,  equivalent  to  2.67 
per  cent  on  $5,800,000  for  return,  surplus,  and  contingencies. 
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TABLE  NO.  6. 

Revenues  and  Expenses. 

St.  Joseph  Railway  Light,  Heat  <£  Power  Company. 


Total  Property. 

Year  Ended 
June  30,  1919. 

Proposed. 

Gross  revenue  from  operation 

$1,824,917.97 
1,499,954.70 

$2,095,360.62 
1,499,954.70 

Operating  expenses 

Net  revenue  from  operation  

$324,963.27 
14,000.00 

$595,405.92 

14,000.p0 

• 

$338,963.27 
184,025.00 

$609,405.92 

Estimated  increased  "wapes   ................. 

112,597.80 

$496,808.12 
184,025.00 

Amount  available  for  return,  surplus  and  con- 
tingencies   

$154,938.27 
2.67 

$312,783.12 
5.4 

Per  cent  available  for  return,  surplus,  and  con- 
tingencies on  $5,800,000 

It  is  estimated  that  under  the  increase  in  street  railway  fares 
granted  herein,  that  the  property  as  a  whole  will  earn  an  amount 
equivalent  to  5.4  per  cent  on  $5,800,000  for  return,  surplus,  and 
contingencies.  We  are  confident  that  this  return  can  be  increased 
through  'increased  operating  efficiency  of  the  generating  plant, 
and  by  the  increased  use  of  one-man  cars. 

The  n^anner  in  which  this  utility  has  attempted  to  handle  its 
account  to  create  a  depreciation  reserve  is  to  a  great  extent  farci- 
cal. We  have  no  inclination  to  enter  into  a  detailed  discussion  of 
its  many  patent  defects,  but  let  it  suffice  for  us  to  say  that  it  has 
not  been1  kept  in  harmony  with  the  spirit  and  intent  of  the  law  of 
our  state  and  the  uniform  holdings  of  this  Commission,  and  a 
continuance 'thereof  will  not  be  tolerated  by  the  Commission, 
Heretofore  recited  in  this  report,  the  Commission  has  clearly 
indicated  what  are  proper  rates  to  cover  a  depreciation  reserve, 
and  the  Company  will  be  required  to  create  a  depreciation  reserve 
by  crediting  same  annually  with  these  percentages  heretofore  in- 
dicated on  the  values  of  the  constituent  elements,  or  primary  divi- 
sions, of  the  fair  present  value  of  its  property  designated  hereto- 
fore and  in  the  aggregate  of  $5,800,000.  These  charges  created 
and  set  aside  for  the  depreciation  reserve  should  correspond  in  a 
like  amount  concurrently  debited  to  operating  expenses.  Such  a 
reserve  is  necessary  in  order  to  distribute  the  costs  of  renewals 
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nnif OTmly  from  year  to  year  in  operating  expenses  and  to  protect 
the  integrity  of  the  entire  investment.  When  additions  and  bet- 
torments  are  made,  the  company  will  be  expected  to  charge  oper- 
ating expenses  with  these  percentages  of  the  amount  of  said  addi- 
tions and  betterments,  and  concurrently  credit  a  like  amount  to 
the  reserve  for  accrued  depreciation  per  annum.  When  plant  is 
displaced,  its  original  cost  must  be  credited  to  the  fixed  capital 
account  and  charged  to  the  reserve  for  depreciation ;  the  reserve 
must  also  be  charged  with  cost  of  removal  and  credited  with  the 
salvage,  the  latter  being  concurrently  charged  to  supplies.  The 
new  plant,  which  displaces  the  old,  must  be  charged  to  the  fixed 
capital  account  under  appropriate  subaccounts. 

It  should  here  be  stated  that  the  Commission  herein  takes  full 
cognizance  of  its  decision,  concurrently  issued,  in  case  No.  2185, 
wherein  an  additional  operating  expense  is  put  upon  the  applicant 
in  the  amount  of  $112,000  caused  by  increased  pay  to  its  em- 
ployees. The  applicant  will  be  permitted  to  file  a  schedule  of 
rates  covering  its  charges  for  transportation  of  passengers  over 
its  railway  system  in  conformity  with  the  designated  schedule 
heretofore  mentioned.  The  application  for  increase  in  its  heat- 
ing rates  will  be  denied. 

The  order  of  the  Commission  will  issue  agreeable  hereto. 

All  concur. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

SCHOOL  DISTRICT  OF  ST.  JOSEPH 

v. 

ST.  JOSEPH  RAILWAY,  LIGHT,  HEAT  &  POWEB 

COMPANY. 

[Case  No.  2032.] 

Discrimination  —  Hates  —  Special  rates  to  school  districts. 

1.  An  organized  public  school  district,  although  a  public  corpora- 
tion supported  by  taxation,  is  not  entitled  under  the  statutes  of  Mis- 
souri, to  rates  other  than  those  offered  to  other  consumers. 

Discrimination  —  Hates  —  Large  consumers  —  Several  installations. 

2.  It  is  discriminatory  to  permit  an  organized  school  district  to 
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This  case  does  not  come  before  the  Commission  with  rates  spe- 
cifically prescribed  by  a  franchise  contract,  and  where  we  are 
asked,  by  virtue  of  the  police  power  of  the  state,  to  disturb  such 
franchise  contracts. 

The  complainant  occupies  the  same  legal  status  as  any  other 
private  consumer,  uneffected  by  any  prior  franchise  agreements 
between  the  municipality  of  St.  Joseph  and  the  defendant. 

This  brings  us  to  a  consideration  of  the  remaining  two  conten- 
tions of  the  complainant,  which  will  be  treated  jointly. 

[2]  Since  it  is  practically  impossible  to  fix  a  schedule  of  rates 
for  each  customer  of  a  public  utility,  this  fact  being  conceded  by 
everyone,  one  of  the  large  problems  in  rate  making  is  to  classify, 
or  place  in  groups,  the  various  customers  that  have  similar  char- 
acteristics and  uses  of  the  service  and  then  determine  the  rate 
to  be  charged.  In  the  cause  at  issue,  the  complainant  asks  that 
the  bills  rendered  to  it  be  made  cumulative  in  order  that  it  may 
enjoy  the  lower  rates  of  the  schedule  provided  for  residence  light- 
ing, and  the  schedule  under  which  service  is  furnished  the  com- 
plainant, or  that  a  special  rate  be  devised,  because  of  the  fact 
that  the  present  schedule  under  which  the  complainant  is  served 
is  discriminatory  against  it. 

In  Case  No.  1734,  "In  the  Matter  of  the  Suspension  of  Pro- 
posed Electric  rates  and  charges  of  the  Union  Electric  Light  & 
Power  Company  at  St.  Louis,  Missouri,"  in  which  the  Commis- 
sion had  under  investigation  a  practice  of  the  Union  Electric 
Light  &  Power  Company  of  St.  Louis  of  billing  customers  who 
had  two  kinds  of  service  in  the  same  building  cumulatively,  or 
in  other  words,  adding  the  two  bills  together  in  order  that  the  cus- 
tomer might  enjoy  the  purchase  of  a  greater  amount  of  current  at 
the  lower  steps  of  the  schedule,  the  Commission  found  that  such 
practice  was  discriminatory  because  of  the  fact  that  the  cost  of 
each  service  to  the  company  was  practically  as  much  as  if  the  two 
services  were  furnished  to  two  different  individuals.  To  grant 
the  complainant  in  this  cause  the  privilege  of  having  its  electrical 
energy  billed  cumulatively  would  likewise  be  discriminatory. 
Were  this  not  true  any  customer  of  the  company  could  also  de- 
mand the  same  .advantage.  And  to  devise  a  special  rate  for  the 
school  district,  in  view  of  the  exhibits  furnished,  might  justify 
the  establishing  of  a  rate  not  so  favorable  to  the  complainant  as 
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the  one  under  which  it  is  now  served.    This  is  due  to  the  very  low 
load  factor  this  class  of  business  enjoys. 

[3]  From  the  complainant's  exhibits  the  total  connected  load 
is  152  kilowatts,  and  the  defendant  shows  that  in  March,  which  is 
considered  an  average  month,  the  total  number  of  kilowatt  hours 
used  was  6,625 ;  whereas,  if  the  total  connected  load  had  been 
.  used  the  entire  month  the  number  of  kilowatt  hours  consumed 
would  have  been  about  110,000,  or  the  percentage  use  of  the  con- 
nected load  was  a  little  over  5  per  cent  Or  assuming  that  the 
.  maximum  demand  is  one  half  of  the  connected  load  the  complain- 
ant's load  factor  would  be  only  about  10  per  cent,  which  is  very 
low  when  compared  to  the  load  factor  of  residence  service.  With 
the  load  factor  as  low  as  10  per  cent  it  is  safe  to  assume  that  for 
every  kilowatt  hour  sold  there  must  be  placed  on  the  switchboard 
at  least  three  or  four  kilowatt  hours.  Records  are  available  show- 
ing that  in  cities  whose  load  factor  varies  from  30  per  cent  to  50 
per  cent,  about  one  half  of  the  current  placed  on  the  system  for 
distribution  is  recorded  bv  the  customer's  meter.  Since  the  com- 
nlainant  cannot  wisely  bind  itself  to  take  the  service  during  off- 
peak  hours  it  is  necessary  for  the  defendant  company  to  provide 
plant  facilities  and  distribution  facilities  sufficient  to  carrv  any 
load  up  to  the  maximum  that  the  complainant  may  desire  at  any 
time.  Customers,  who  contract  for  offpeak  service,  are  usually 
those  who  are  long-hour  users  and  can  regulate  their  business  so 
it  is  convenient  to  never  use  the  service  during  peak  hours.  This 
applies  mostly  to  manufacturing  plants.  It  can  readily  be  seen 
that  the  school  districts  of  St.  Joseph  cannot  regulate  the  use  of 
the  electric  service  in  this  manner,  for  it  might  be  very  desirable 
and  practically  necessary  to  use  the  maximum  load  once  a  month 
or  once  every  six  months  at  the  time  of  the  peak  load  and  it  can 
be  seen  that  special  contract  cannot  be  made  each  time  the  com- 
plainant anticipates  using  the  maximum  load.  It  is,  therefore, 
necessary  that  the  defendant  install  and  maintain  continuously 
equipment  and  apparatus  for  delivering  the  energy  at  any  hour. 

The  conclusion,  then,  is  obvious  that  complainant  is  not  an  off-- 
peak  customer,  and  that  it  is  not  entitled  to  demand  a  cumulative 
billing  of  its  monthly  account. 

The  Commission  finds  that  the  complaint  is  without  merit, 
and  an  order  will  issue  dismissing  same. 
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PUBLIC  SERVICE  COMMISSION 

v. 

SOUTHWESTERN  BELL  TELEPHONE  COMPANY  et  al. 

[Case  Nob.  2121,  2128-2136,  2149.] 

Discrimination  —  Hates  —  Telephones  —  Installation  charge. 

1.  A  service  connection  or  installation  charge  by  a  telephone  com- 
pany is  discriminatory  as  against  new  subscribers  and  in  favor  of  old 
subscribers  who  were  not  required  to  pay  such  charges. 

Bates  —  Telephones  —  Service  connection  charges. 

2.  A  telephone  service  connection  charge,  applicable  to  all  new 
subscribers,  cannot  be  justified  on  the  theory  that  it  protects  the  utility 
against  the  additional  cost  of  short  time  subscribers. 

Rates  —  Telephones  —  Charges  for  moves  and  changes. 

3.  The  Missouri  Commission  will  not  approve  a  schedule  of  charges 
for  moves  and  changes-  applicable  to  all  telephone  companies,  since  the 
cost  of  this  service  varies  in  different  localities. 


Rates  —  Telephones  —  Service  connection  charges. 

Discussion  of  theory  on  which  telephone  service  connection  charges 
are  based,  p.  566. 

(Busby,  chairman,  concurs  in  result;  Simpson,  Commissioner,  dissents.) 

[November  26,  1919.] 

Order  directing  respondent,  Southwestern  Bell  Telephone 
Company,  Cass  County  Telephone  Company,  Missouri  Central 
Telephone  Company,  Boonville  Telephone  Company,  Buffum 
Telephone  Company,  Pattonsburg  Home  Telephone  Company, 
Kansas  City  Long  Distance  Telephone  Company,  Kansas  City 
Telephone  Company,  Home  Telephone  Company,  Kinloch  Tele- 
phone System,  and  Commercial  Telephone  Company,  to  show 
cause,  if  any,  why  they  should  be  permitted  to  continue  after 
December  1st,  1919,  to  collect  the  charges  for  service  connec- 
tions and  moves  and  changes  established  by  the  Postmaster  Gen- 
eral while  the  companies  were  under  Federal  control;  charges 
ordered  discontinued. 

By  the  Commission :  The  Commission  having  heretofore  en- 
tered orders  in  Cases  Nos.  2121,  2128,  2129,  2130,  2131,  2132, 
2133,  2134,  2135,  2136,  and  2149,  requiring  the  telephone  com- 
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panies  named  as  defendants  therein,  as  set  forth  in  the  fore- 
going caption  of  this  report  and  order,  to  appear  and  show 
causg  to  this  Commission,  if  any,  why  they  should  be  permitted 
to  continue  to  collect  and  receive  within  this  state  the 
charges  authorized  by  the  Postmaster  General  of  the  United 
States  by  his  Order  No.  2352,  effective  on  the  1st  day  of 
December,  1918,  providing  for  charges  for  service  connec- 
tion and  move  charges,  which  said  charges  were  continued 
in  effect  by  Act  of  Congress  until  the  1st  day  of  December,  1919. 
Said  cases  were  duly  heard  together  and  submitted  for  decision. 
The  ruling  of  the  Commission  upon  the  propriety  of  continuing 
in  force  the  charges  for  service  connection  and  move  charges  as 
prescribed  by  the  Postmaster  General  beyond  the  1st  day  of 
December,  1919,  follows.  The  charges  for  telephone  service 
under  consideration  here  will  be  divided  for  convenience  into 
two  classes:  (1)  Charges  for  service  connections;  (2)  Charges 
for  moves  and  changes.  The  charges  now  in  force  for  service 
connections,  as  fixed  by  the  Postmaster  General,  effective  the  1st 
day  of  December,  1918,  are  as  follows: 

1.  For  individual  and  party  line  service $3.60 

2.  For  each  extension  station  connected  with  any  class  of  telephone 

service   '. 3.50 

3.  For  Private  Branch  Exchange  service  the  charge  for  establishing 

service  connection: 

(a)  For  each  trunk  line  connecting  the  private  branch  ex- 

change with  a  central  office 3.50 

(b)  For  each  telephone  connected  to  the  private  branch  ex- 

change, except  operators'  telephone  sets 3.50 

4.  To  cover  directory,  account  circuit,  and  switchboard  expenses  in 

cases  where  service  is  established  by  the  use  of  instrumentalities 
already  in  place  in  the  subscribers'  premises  and  no  change  is 
made  in  the  type  or  location  of  such  instrumentalities 1.60 

The  charges  for  moves  and  changes  are  as  follows: 

1*  Charges  for  changes  of  location  of  telephone  equipment  or  wiring 
on  the  subscribers'  premises  on  and  after  December  1,  1918, 
to  be: 

(a)  For  moving  a  telephone  set  from  one  location  to  another 

on  the  same  premises,  a  charge  of $3.00 

(b)  For  moving  any  other  equipment  or  wiring  from  one  loca- 

tion to  another  on  the  same  premises,  a  charge  based  on 

the  cost  of  labor  and  material. 
t.    Charges  for  changes  other  than  moves,  in  wiring  and  equipment  on 
the  subscribers'  premises,  made  on  the  initiative  of  the  sub- 
scriber to  be: 

(a)  For  change  in  type  or  style  of  telephone  set,  a  charge  of  $3.00 

(b)  For  other  changes  in   equipment  or  wiring,  a  charge 

based  on  the  cost  of  labor  and  material, 
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3.  The  charges  specified  above  not  to  apply  if  the  changes  or  moves 

are  required  for  the  proper  maintenance  of  the  equipment  or 
service. 

4.  The  charges  specified  above  not  to  apply  if  the  changes  are  required 

because  of  a  change  in  the  class  or  grade  of  service. 

5.  The  charges  specified  above  in  no  case  to  exceed  the  service  con- 

nection charge  applicable  to  the  entire  service  of  the  particular 
subscriber. 

Service  Connection  Charge. 

The  propriety  of  continuing  this  service  connection  charge 
will  be  considered  first.  The  service  connection  charges  are 
levi,ed  against  all  new  subscribers  for  telephone  service  in  addi- 
tion to  the  regular  monthly  exchange  rates  paid  by  all  sub- 
scribers for  telephone  service  and  the  service  connection  charge 
a§  provided  must  be  paid  before  telephone  service  will  be  fur- 
nished to  new  subscribers.  The  amount  of  the  charge  is  $3.50, 
excepting  in  cases  where  there  is  no  change  made  in  equipment 
upon  the  subscriber's  premises,  then  it  is  $1.50. 

The  service  connection  charge  is  rested  upon  the  theory  that 
a  large  number  of  telephone  subscribers  use  the  service  for  a 
short  time,  and  that,  in  addition  to  the  usual  exchange  rates 
paid  by  all  subscribers  for  telephone  service,  the  new  subscribers 
should  pay  additional  charges  toward  reimbursing  the  company 
for  the  cost  incurred  in  putting  in  and  taking  out  telephone 
equipment  to  meet  the  needs  of  the  short  time  users. 

[1,  2]  The  Commission  holds  that  the  service  connection 
charge,  as  authorised  by  the  Postmaster  General,  should  be  dis- 
continued entirely.  The  ruling  of  the  Commission  in  the  case 
of  Simms  v.  Columbia  Teleph.  Co.  2  Mo.  P.  S.  C.  256,  P.U.R. 
1915C,  366,  which  was  affirmed  by  the  supreme  court,  State 
ex  rel.  v.  Atkinson,  271  Mo.  36,  37,  is  invoked  against  it. 

The  service  connection  charge  is  unreasonable  and  constitutes 
unlawful  discrimination  against  the  new  subscribers  for  tele- 
phone service. 

A  telephone  company  is  required  by  law  to  furnish  the  wires 
and  instruments  necessary  to  accommodate  its  patrons  and  is 
entitled  to  add  the  cost  thereof  to  its  plant  account,  upon  which 
it  is  entitled  to  earn  a  fair  return,  and  should  not  be  permitted 
to  shift  any  part  of  that  burden  to  telephone  subscribers  by 
means  of  a  charge  against  new  subscribers  as  now  prided. 

The  charges  now  in  force  apply  to  all  new  subscribers  repa1"1- 
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less  of  whether  they  become  users  of  the  service  for  a  short 
or  a  long  time.  In  the  case  of  Bradford  v.  Citizens  Teleph.  Co. 
161  Mich.  385,  the  court  said : 

"While  it  is  probably  true  that  the  cost  of  operating  a  tele- 
phone exchange  increases  with  the  increased  volume  of  business, 
it  is  equally  true  that  the  whole  body  of  subscribers,  whether 
new  or  old,  makes  the  added  expense,  and  reaps  the  added  bene- 
fit. A  telephone  exchange  with  1,000  members  is  manifestly 
more  valuable  to  every  subscriber  than  one  with  100  members, 
but  it  is  equally  valuable  to  each  member  in  the  same  class,  and 
its  value  to  the  subscriber  does  not  depend,  in  any  degree,  upon 
whether  he  is  a  new  subscriber  or  an  old  one.  It  is  difficult  to 
understand  why  new  subscribers  should  pay  any  more  for  the 
right  to  talk  to  old  members  than  the  latter  do  for  the  right  to 
talk  to  new  ones." 

The  cost  to  the  telephone  company  for  serving  a  new  subscriber 
for  long  time  service  is  not  greater  than  the  cost  of  serving  an 
old  subscriber  for  long  time  service,  yet  under  the  service  con- 
nection charge  the  new  subscriber  who  continues  the  service  will 
pay  a  higher  rate  for  the  same  service  than  the  old  subscriber 
will  pay. 

The  service  connection  charge  as  now  in  effect  requires  the 
new  subscribers  for  telephone  service  to  pay  more  for  the  same 
service  that  is  paid  by  the  subscribers  who  begin  to  take  service 
before  the  service  connection  charge  was  put  in  force,  hence,  the 
service  connection  charge  is  an  unlawful  discrimination  against 
the  new  subscribers.  Subsections  2  and  3,  §  87,  Public  Service 
Commission  Law. 

For  the  reasons  set  out  above  this  Commission  holds  that  the 
service  connection  charge  should  be  discontinued  on  and  after 

the  1st  day  of  December,  1919. 

. 

Charges  for  Moves  and  Changes. 

[3]  Before  the  Federal  control  of  telephone  companies  was 
inaugurated  a  large  number  of  such  companies  had  filed  with 
the  Commission  schedules  of  rates  containing  charges  for  the 
kind  of  work  embraced  in  the  Federal  charges  for  moves  and 
changes.  If  the  Federal  charges  are  not  authorized  by  the  Com- 
mission, the  charges  for  moves  and  changes,  as  heretofore  filed 
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with  the  Commission,  will  become  effective  on  the  1st  day  of 
December,'  1919.  The  cost  of  moves  and  changes  of  telephones 
is  not  uniform  in  each  locality.  The  Commission  will  not  ap- 
prove any  sum  as  a  standard  to  be  applied  to  all  companies  for 
moves  and  changes  and  will  not  sanction  a  continuance  of  the 
Federal  rates  for  moves  and  changes.  Telephone  companies  de- 
siting  to  begin  such  charges  may  seek  to  do  so  by  appropriate 
proceedings  for  that  purpose. 

Busby,  Chairman  concuhring  in  results:  I  concur  in  the 
result  only  reached  by  the  majority  report  and  order  herein. 

In  my  opinion  this  Commission,  in  the  case  of  Simms  v. 
Columbia  Teleph.  Co.  2  Mo.  P.  S.  C.  256,  and  the  supreme 
court  of  this  State,  in  State  ex  rel.  v.  Atkinson,  271  Mo.  36, 
have  clearly  held  against  the  justness  and  lawfulness  of  an  in- 
stallation charge  and  what  is  called  a  change  of  name  charge, 
and  it  is  the  duty  of  the  Commission  to  folWw  the  decision  of 
the  supreme  court  where  the  court  has  clearly  spoken  as  in  this 
case. 

It  is  true  that  these  decisions  by  the  Commission  and  the 
supreme  court  were  rendered  prior  to  the  war  and  it  may  be 
that  the  court  would  reach  a  different  conclusion  upon  the  record 
now  before  us,  showing  increased  installation  and  other  costs  on 
behalf  of  the  companies,  but  I  feel  that  until  this  decision  by 
the  supreme  court  is  reviewed  by  that  court,  it  must  control 
the  action  of  the  Commission. 

Simpson,  Commissioner,  dissenting :  I  am  much  disappointed 
in  the  action  of  the  majority  of  our  Commission  in  refusing  to 
inaugurate  telephone  installation  and  moving  charges  in  our 
state.  I  cannot  but  think  that  we  have  taken  a  backward  step 
in  the  march  of  modern  progress.  It  is  axiomatic  as  well  with 
administrative  bodies  as  with  individual  minds  that  instances 
arise  and  mileposts  are  reached  in  their  journey  whereat  a  for- 
ward step  may  be  taken  in  aid  of  scientific  progress,  or  they  may 
stand  by  the  roadside  and  watch  the  procession  go  by. 

I  think  a  decision  directly  the  reverse  of  what  this  Commis- 
sion has  done  was  warranted  by  both  law  and  evidence  and  should 
have  been  the  action  of  our  Commission,  therefore,  I  have  de- 
cided to  set  forth  my  views, 
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This  new  classification  of  installation  and  moving  charge  has 
been  much  misunderstood  by  the  public,  and  our  Commission, 
as  well. as  other  state  Commissions,  have  been  the  recipients  of 
an  appreciable  amount  of  criticism  thereto  concerning.  With 
many  who  are  uninformed  because  of  a  lack  of  study  of  this 
question,  a  hasty  conclusion  is  reached  that  the  revenue  derived 
from  installation  and  moving  charges  revert  to  the  exclusive 
benefit  of  the  telephone  companies.  Nothing  could  be  further 
from  the  fact  than  such  a  fallacious  conclusion. 

Back  under  the  old  regime  of  exclusive  telephone  competition 
that  line  of  argument  would  have,  in  many  instances,  been  ten- 
able, but  in  this  modern  day  when  practically  every  move  these 
utilities  make  covering  finance,  rates,  and  service  are  under  the 
direct  supervision  of  governmental  authorities,  they  who  assume 
that  this  character  of  revenue  does  not  inure  to  the  particular 
benefit  of  all  telephone  users,  are  possessed  of  a  degree  of  pueril- 
ity in  the  extreme.  There  is  no  hidden  mystery  as  to  the  source 
of  operating  revenue  of  a  prseent  day  public  service  litilitj. 
It  is  the  prescribed  legal  duty  of  the  governmental  regulatory 
body  to  grant  it  a  reasonable  rate  of  investment  return  upon  the 
value  of  its  property  used  and  useful  for  the  benefit  of  the  pub- 
lic, a  reasonable  allowance  for  yearly  depreciation,  and  like- 
wise its  legitimate  operating  expenses. 

These  charges  are  completely  reflected  and  made  up  in  their 
entirety  by  the  rates  it  collects  from  its  patrons.  So  it  should  be 
plainly  understood  as  a  fundamental  in  this  case  that  all  revenue 
a  telephone  company  collects  for  installing  or  moving  a  telephone 
instrument  must  be  paid  by  the  patron  who  is  demanding  this 
particular  character  of  service;  that  is  to  say,  pay  the  expense 
directly  incident  thereto,  or  have  all  other  users  of  telephones 
pay  it  for  him. 

The  owners  of  these  telephone  companies  in  no  instance  are 
either  a  gainer  or  loser  by  reason  of  this  new  classified  operating 
revenue.  The  law  protects  them  in  their  investment  from  any 
onslaught  of  measures  or  requirements  pertaining  of  a  confisca- 
tory nature,  and  it  is  the  legal  bounden  duty  of  this  Commission 
to  see  that  they  are  accorded  a  fair  investment  return,  supra, 
just  so  long  as  that  end  may  be  reached  by  same  falling  within 
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the  purview  of  reasonable  rates  and  charges  of  their  output  to 
the  consuming  public 

Hence,  I  maintain,  and  will  further  on  herein  attempt  to 
justify  my  position,  that  this  new  class  of  operating  revenue  re- 
flects and  directly  inures  to  the  benefit  of  the  general,  permanent 
telephone  using  public  by  requiring  the  party  who  directly  con- 
tributes and  causes  an  unusual  and  irregular  operating  expense 
against  the  general  users  of  the  telephone  service  to  bear  the 
burden  thereof,  and  is  manifestly  a  just  charge  bottomed  upon 
present  day,  scientific  rate  making. 

Telephone  rate  making,  owing  to  the  many  diversified  in- 
terests the  result  will  necessarily  reach,  is  of  an  ultra  intricate 
nature. 

I  do  not  think  it  incumbent  upon  me  in  this  instance  to  dis- 
cuss the  generally  accepted  scientific  principles  upon  which  the 
rate  fabric  of  present  day  rates  rests. 

The  much  desired  goal  to  be  reached  by  a  rate-making  body 
is  to  formulate  rates  whereby  each  user  of  service  will  only  be 
required  to  pay  the  true  value  of  his  individual  requirements. 
However,  all  existent  rates  fall  far  short  of  this  equitable  status. 
Our  Commission  has  uniformly  recognized  three  fundamental 
classifications  in  telephone  service,  viz.,  a  rate  for  business,  resi- 
dence, and  rural  telephone  users.  Each  of  these  is  subject  to 
subdivision  or  secondary  classification,  but  it  a  will  serve  no  use- 
ful purpose  to  review  them  at  this  time. 

Keeping  step  with  the  march  of  progress  the  telephone  com- 
panies of  Missouri  have  petitioned  our  Commission  for  permis- 
sion to  add  an  additional  classification  to  their  aforementioned 
primary  classes,  to  wit,  an  installation  and  moving  charge. 

Statistical  evidence  shows  that  the  telephone  companies  of 
our  state  have  subscribers  of  a  reasonably  permanent  character 
of  approximately  85  per  cent,  against  a  transient  or  shifting 
class  of  patrons  about  15  per  cent.  This  small  minority,  be- 
cause of  their  shifting,  changing  condition  place  a  heavy  ex- 
[>ense  burden  upon  the  company,  and  in  turn  upon  the  perma- 
nent subscribers  by  reason  of  the  fact  that  they  cause  the  tele- 
phone company  large  operating  expense  in  providing  telephone 
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facilities  to  them  with  no  proper  corresponding  revenue  return. 

This  transient  element  of  telephone  users  is  constituted  princi- 
pally of  the  flotsam  and  jetsam  of  the  general  business  life  of 
•our  country.  The  demands  of  this  small  minority  of  telephone 
users  upon  a  telephone  company  for  installation  and  moving 
requirements  reaches  large  proportions.  A  concrete  instance 
thereof,  founded  upon  competent  evidence  incident  to  the  city 
of  Joplin,  Missouri,  shows  that  the  Home  Telephone  Company 
of  Joplin  for  every  1,000  telephone  subscribers  it  connects  to  its 
exchange  during  the  present  time,  that  it  loses  900  thereof  and 
<5an  only  retain  100  out  of  the  1,000  upon  any  reasonable  basis 
of  permanency.  Practically  the  same  conditions  exist  as  to  the 
city  of  St.  Louis  and  other  centers  of  our  state.  That  is  to 
say,  this  small  15  to  20  per  cent  of  temporary  users  of  telephones 
cause  very  nearly  all  the  installation  and  moving  expense.  Is 
#  more  cogent  reason  needed  to  prove  why,  at  least,  a  part  of 
this  unusual  expense  should  be  classified  against  this  particular 
olass  of  telephone  users  and  not  be  required  to  be  collected  off. 
the  regular,  permanent  subscriber  as  must  necessarily  be  done 
by  the  present  action  of  the  majority  of  our  Commission? 

Installation,  removal  and  kindred  charges  are  designed  to  as- 
sess the  cost  of  extra  or  added  service  to  the  class  of  consumers 
creating  such  added  cost ;  and  to  relieve  the  patron  who  does  not 
contribute  to  such  extra  cost  from  the  unjust  burden  or  perpet- 
ually paying  an  excessive  rate  in  order  that  a  special  service 
may  be  rendered  to  a  particular  class  of  customers  at  a  less  than 
cost  rate.  In  other  words,  it  is  a  commendable  step  in  the  direc- 
tion of  distributing  the  burden  of  cost  of  service  in  proportion 
to  the  service  rendered. 

Mr.  J.  G.  Crane,  general  manager  of  the  Home  Telephone 
Company  of  Joplin,  Missouri,  testified  that  an  analysis  of  thirty 
stations  of  the  Joplin  exchange. shows  an  average  cost  of  instal- 
lation of  $15.72  divided  as  follows: 

Labor    « , . .     $2.27 

Material 12.96 

Auto  Expense •• .49 

915.72 
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That  when  the  phone  is  removed  there  is  a  loss  of  $5.04  per 
station,  made  up  as  follows: 

Loss  on  Labor $2.27 

Loss  on  Material  1.30 

Auto  Ex  pen  Be .49 

Labor  Removing 98> 

$5.04 

He  found  the  loss  at  Carthage  per  station  to  be  $5. 37, 

J.  M.  McShane,  former  chief  accountant  of  our  Commission,, 
who  had  been  employed  to  make  detail  study  of  this  particular 
question,  testified  an  enumerated  the  constituent  items  making 
up  the  operating  account  incident  to  installation  and  moving 
charges  and  showed  that  each  service  connection  created  an  in- 
dividual expense  account  of  from  $3.27  to  $6.16  over  and 
above  any  proper  charge  to  capital  account. 

These  operating  charges,  exclusive  of  any  capital  charge,  vary 
in  amounts  over  our  state,  such  as  Joplin,  $5.04;  Carthage, 
$5.37;  Jefferson  City,  about  $6,  with  other  points  of  our  state 
in  like  proportion. 

The  two  stumbling  blocks  before  our  Commission  upon  the 
facts  in  this  case  appeared  to  be:  1st,  a  duplication  of  income 
to  the  companies,  and  2nd,  an  unjust  discrimination  as  to  the 
old  long  time  subscriber  and  the  new  long  time  subscriber.  I 
have  been  unable  to  see  any  supporting  merit  to  either  conten- 
tion. 

I  do  not  think  there  could  possibly  be  any  duplication  of  in- 
come result  from  the  service  connection  charge  for  the  following 
reason :  The  cost  of  material  used  and  labor  consumed  in  origi- 
nal installation  is  capitalized  and  the  company  earns  a  return 
on  that  amount,  but  there  is  also  an  expense  estimated  in  the 
record  evidence  from  $3  to  $8.93,  which  is  not  capitalized  but  i& 
charged  into  operating  expense.  The  connection  charge  of  $3.50' 
or  $2.50,  or.  whatever  the  Commission  might  allow,  not  in  ex- 
cess of  the  additional  expenses  incurred,  supra,  will  be  credited 
to  revenue  and  offset  or  partially  offset  this  operating  expense 
and  when  the  operating  expense  are  deducted  from  the  operat- 
ing revenues,  it  leaves  the  net  profit  on  operations  for  the  period. 
Then  the  revenue  accruing  from  this  service  connection  charge 
will  correspondingly  increase  this  net  profit  on  operations,  and 
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when  the  net  profit  on  operations  is  divided  by  the  plant  original 
cost,  it  will  absolutely  show  just  what  the  company's  results  of 
operating  are. 

Moreover,  I  cannot  see  that  there  will  be  any  discrimination 
between  the  old  long  time  subscriber  and  the  new  long  time  sub- 
scriber. The  new  long  time  subscriber  will  pay  his  installation 
fee  when  connected  up  and  will  be  forever  relieved  from  paying 
costs  created  by  other  new  short  time  subscribers.  The  old  long 
time  subscriber  will  not  be  assessed  now  and  will  share  in  the 
same  immunity  from  new  short  time  subscribers'  costs,  but  he 
has  borne  the  cost  of  such  added  service  in  the  past  which  the 
new  long  time  subscriber  has  not.  The  old  long  time  subscriber 
has  carried  this  unfair  operating  expense  for  years  by  having 
same  proportionately  reflected  in  his  exchange  rates,  and  likewise 
the  new  long  time  subscriber  will  carry  the  same  class  of  unfair 
burden  if  we  are  to  refuse  to  be  guided  by  this  new  classifica- 
tion. Both  the  new  and  old  long  time  subscribers  will  be  benefit- 
ed by  the  change;  whereas,  if  this  new  classification,  correct  in 
principle  and  progressive  in  conception  is  denied,  both  classes 
of  permanent  patrons  will  continue,  as  they  have  in  the  past,  to 
shoulder  a  portion  of  a  cost  that  they  in  no  wise  create  and  the 
discrimination  is,  in  my  opinion,  exclusively  against  both  these 
users. 

Regarding  the  charge  for  change  of  name,  the  same  principles 
involved  in  the  installation  charge  are  operative  here.  The  evi- 
dence shows  that  the  gross  cost  incident  to  the  change  in  name 
amounts  to  $2.02. 

I  can  readily  see  how  a  difference  of  opinion  might  arise  as 
to  what  would  be  a  proper  charge  covering  all  this  class  of  serv- 
ice. The  classification  is  yet  young  in  service.  I  think  the  vari- 
ous charges  should  be  so  graded  that  an  appreciable  burden  can 
be  lifted  from  permanent  subscribers,  and  yet  fall  safely  within 
a  margin  which  would  permit  of  a  normal  development  of  the 
business.  However,  a  final  proper  standard  of  charges  could 
be  reached  in  the  future  as  actual  experience  of  the  companies 
indicated  the  results,  but  that  some  charge  should  be  made  there- 
for at  this  time,  I  entertain  not  the  least  doubt.  That  I  may 
get  nxy  ideas  more  cogently  set  forth  herein.    I  incorporate  the . 
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following  as  to  what  I  think  this  Commission  should  have  ordered 
in  this  case: 

1.  For  complete  establishment  of  individual  or  party  line 
service : 

(a)  In  exchanges  with  1,000  or  more  company  owned  stations $2.50 

(b)  In  exchanges  with  500  or  more  and  less  than  1,000  company  owned 

stations    2.00 

(c)  In  exchanges  with  less  than  500  company  owned  stations  ........     1.50 

2.  For  each  extension  station  connected  with  any  class  of 
telephone  service: 

(a)  In  exchanges  with  1,000  or  more  company  owned  stations $1.25 

(b)  In  exchanges  with  less  than  1,000  company  owned  stations 1.00 

3.  For  the  establishment  of  a  private  branch  exchange  service : 

(a)  For  each  trunk  line  connecting  the  private  branch  exchange  with 

the  central  office $2.50 

(b)  For  each  telephone  connected  with  the  private  branch  exchange, 

except  operators'  telephone  sete% 1.25 

■ 

4.  For  the  establishment  of  service  by  the  use  of  instrumen- 
talities already  in  place  upon  the  subscribers'  premises,  and 
where  no  change  is  made  in  the  type  or  location  of  these  instru- 
mentalities, to  cover  directory,  switchboard,  and  circuit  expense 
on  each  line: 

(a)  In  exchanges  with  1,000  or  more  company  owned  stations $1.00 

(b)  In  exchanges  with  500  or  more,  but  less  than  1,000  stations 75 

(c)  In  exchanges  with  le9s  than  500  company  owned  stations 50 

5.  Service  connection  charges  are  not  to  supersede  mileage 
charges  or  installation  and  construction  charges  made  because 
of  unusual  cost,  but  are  to  apply  in  addition  to  such  charges. 

6.  Service  connection  charges  are  not  to  apply  to  the  service 
known  as  "service  stations"  or  "switching  service." 

7.  Service  connection  charges  are  not  to  apply  to  "public 
telephones"  or  to  "public  pay  stations"  where  service  is  estab- 
lished primarily  for  the  benefit  of  the  public.  This  exception 
does  not  include  such  service  as  semi  public  guaranteed  or  rental 
pay  stations. 

8.  Service  connection  charges  are  not  to  apply  to  private  line 
equipment  not  connected  with  a  central  office  for  exchange  or 
toll  service. 

9.  All  charges  herein  described  are  to  be  collected  from  all 
applicants  for  new  service  of  the  classes  specified  above  at  the 
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time  of  application  and  prior  to  the  establishment  of  such  serv- 
ice, except  that  the  utility  may  establish  service  in  advance  of 
collection  in  case  of  modification  or  additions  to  service  of  exist- 
ing  subscribers. 

10.  Charges  for  changes  of  location  (inside  moves)  of  tele- 
phone equipment  or  wiring: 

(a)  For  moving  a  telephone  from  one  location  to  another  in  the  same 

room    $1.00 

(b)  For  moving  a  telephone  from  one  location  to  another  on  the  same 

floor  within  the  building  1.25 

(c)  For  moving  a  telephone  from  one  location  to  another  in  the  same 

building,  but  not  on  the  same  floor 1.50 

11.  Charges  for  changes  other  than  moves  in  wiring  and 
equipment,  made  on  the  initiative  of  the  subscriber: 

(a)  For  changes  in  type  of  telephone  set $1.00 

(b)  For  other  changes  in  equipment  or  wiring  a  charge  shall  be  made 

not  to  exceed  the  cost  of  labor  and  material. 

12.  Charges  under  rules  10  and  11  shall  not  apply  if  the 
changes  or  moves  are  required  by  the  company  for  the  proper 
maintenance  of  service  or  equipment. 

13.  Charges  for  moves  or  changes  specified  above  shall  in  no 
case  exceed  the  service  connection  charges  applicable  to  the 
entire  service  of  the  particular  subscriber. 

14.  Charges  herein  specified  shall  not  apply  if  changes  are 
required  on  account  of  changes  in  class  or  grade  of  service. 

These  present  charged  rates  for  installation  and  moving  of 
telephones  have  been  in  vogue  in  our  state,  by  virtue  of  Federal 
authority,  for  several  months  and  constitute  an  integral  part 
of  the  operating  revenue  of  telephone  companies  doing  business 
in  our  state.  Our  Commission  has  passed  upon  numerous  cases 
for  increased  rates  and  in  each  case  has  taken  account  of  this 
revenue  result  in  the  gross  operating  revenue  of  the  company 
appearing  before  it.  We  refrained  from  passing  upon  the  direct 
issue  as  to  the  merits  or  demerits  of  the  new  charge  for  services, 
but  nevertheless  we  took  into  account  the  results  therefrom. 
Since  this  revenue  is  now  lost  it  will  necessarily  result  in  a  re- 
classification of  revenue  in  many  past  cases,  which  in  the  end 
can  only  result  in  this  lost  revenue  being  reflected  proportion- 
ately in  increased  rates  to  present  regular  telephone  subscribers. 
With  this  condition  confronting  the  Commission,  among  many 
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others  of  patent  merit  kindred  thereto,  my  position  has  been 
that  injustice  to  the  companies  of  our  state,  aftd  as  well  the  regu- 
lar, dependable  subscriber,  that  our  Commission  should  not 
precipitately  disturb  the  present  status  of  the  matter,  until  such 
time  as  bur  courts  might  pass  upon  in  review  this  new  question 
of  rate  classification.  The  exact  amount  of  this  new  class  of 
revenue  is  to  some  extent  conjecture,  but  from  the  best  evidence 
available  from  the  record  in  this  case,  I  am  confirmed  in  my  opin- 
ion that  same  will  exceed  $200,000  per  annum  in  our  state. 

The  Commission  majority  have  predicated  their  position  as 
to  the  law  in  this  case  upon  the  decision,  Bradford  v.  Citizens 
Telephone  Company,  161  Mich.  385,  and  upon  Simms  v.  Colum- 
bia Telephone  Company,  passed  upon  by  our  Missouri  supreme 
court- under  the  title  of  State  ex  rel.  v.  Atkinson,  271  Mo.  36, 
I  maintain  that  the  instant  case  before  this  Commission  is  not 
controlled  by  either  of  these  decisions,  for  the  very  good  reason 
that,  the  issues  involved  in  our  case  have  never  been  in  either 
court. 

The  issues  involved  in  the  Bradford  case,  supra,  are  clearly 
dissimilar  from  those  of  the  instant  case.  A  statement  of  the 
facts  by  the  court  in  the  body  of  the  opinion  says :  "The  facts 
are  not  much  in  dispute.  The  answer  of  defendant  practically 
admits  the  facts  as  set  forth  in  the  bill,  but  denies  that  it  dis- 
criminates against  complainant.  It  appears  that  in  1898  the 
defendant  purchased  the  telephone  exchange  in  said  city  from 
the  Ottawa  Telephone  Company,  and  since  that  time  the  said 
telephone  exchange  has  been  operated  and  carried  on  in  said 
city  by  the  defendant  In  the  summer  of  1907  the  defendant 
installed  an  automatic  telephone  exchange,  taking  out  the  phones 
which  had  been  previously  used,  and  replaced  them  with  new 
phones  connected  with  the  automatic  system.  Upon  installing 
the  automatic  system  aforesaid,  the  rates  charged  to  all  sub- 
scribers were  fixed  at  $15  for  residences,  and  $24  for  business 
places,  and  contracts  for  service,  for  ten  years  in  some  instances 
and  five  years  in  others,  were  entered  into  between  the  defend- 
ant and  some  of  its  patrons,  at  these  rates,  and  other  contracts 
for  three  and  two  years  were  also  entered  into  by  the  defendant 
and  some  of  its  patrons,  at  the  same  rate.  However,  on  the  1st 
day  of  January,  1908,  the  defendant  fixed  new  rates  for  all  new 
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subscribers  at  $18  for  residences,  and  at  $30  for  business  places. 
The  new  subscribers  were  to  be  served  with  identically  the  same 
service,  and  were  to  use  the  same  fixtures  as  the  old  subscribers. 
The  phones  were  placed  free  to  all  patrons,  whether  new  or  old 
subscribers.  Upon  the  hearing,  a  decree  was  entered  for  com- 
plainant and  defendant  appeals." 

Evidently  the  Michigan  utility  endeavored  to  inaugurate  an 
increased  charge  for  new  consumers,  based  on  the  fact  that  the 
more  consumers  the  utility  served,  the  greater  would  be  the 
unit  cost  per  consumer,  and  while  this  is  an  acknowledged  and 
generally  understood  peculiarity  of  the  telephone  business,  yet 
it  is  clearly  patent  that  though  the  unit  cost  per  consumer  in- 
creases with  additional  subscribers,  nevertheless,  the  unit  cost 
of  service  would  be  uniform  over  the  total  patrons  at  any  one 
time.  The  increased  cost  would  be  followed  by  increased  value 
of  service,  more  patrons  would  be  accessible  to  each  customer, 

A 

but  the  number  would  be  equally  available  to  each.  Consequent- 
ly, the  Michigan  court  ruled  only  on  the  points  at  issue,  supra; 
that  is,  that  while  the  unit  cost  of  service  increased  with  added 
patrons  that  nevertheless,  for  the  service  received  by  each,  viz., 
new  and  old  subscribers,  the  cost  was  equal  and  the  value  of  the 
service  equal,  and  hence  to  place  the  two  classes  on  different 
rates  would  be  discriminatory. 

In  the  CQse  now  before  the  Missouri  Commission,  the  question 
is  entirely  dissimilar.  There  are  three  classes  of  patrons  to  be 
considered,  the  old  permanent  subscriber,  the  new  permanent 
subscriber,  and  the  new  transient  subscriber.  The  claim  of 
discrimination  seems  to  lie  in  the  comparison  of  the  new  per- 
manent patron  with  the  old  permanent  patron,  for  the  reason 
that  the  new  permanent  consumer  will  pay  $2.50  (or  whatever 
the  charge  may  be),  whereas,  the  old  permanent  subscriber  will 
secure  the  same  benefits  as  will  inure  to  the  new  permanent  pa- 
tron without  paying  anything  for  such  benefits.  But  right  here 
is  what  the  majority  Commission's  claim  for  discrimination 
overlooks :  The  old  permanent  subscriber,  according  to  the  testi- 
mony of  Mr.  Crane,  based  on  conditions  at  Joplin  and  assuming 
80  per  cent  permanent  and  20  per  cent  transient,  is  paying  10 
cents  per  month  for  costs  he  does  not  incur  (that  is  the  changes 
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required  by  transients),  and  10  cents  per  month  equals  $1.20 
per  year,  and  at  that  rate  an  old  permanent  subscriber  of  2£ 
years  standing  would  have  paid  (exclusive  of  interest  accumula- 
tions) $3,  or  if  he  is  of  five  years  standing  he  would  have  paid 
$6  over  and  above  a  just  rate.  Now  compared  with  the  $2.50 
required  of  the  new  permanent  subscriber,  it  seems  to  me  that 
the  discrimination  claim  becomes  lost. 

It  seems  to  me  that  to  oppose  this  charge  is  doing  an  injustice 
to  the  great  body  of  telephone  users.  Eighty  per  cent  to  95  per 
cent,  according  to  statistics  submitted,  are  substantial,  conserva- 
tive customers ;  5  to  20  per  cent  are  transients.  The  five  to  20 
per  cent  are  because  of  whim  or  restlessness  creating  a  cost  that 
benefits  only  themselves,  and  in  all  justice  they  should  surely 
bear  their  own  costs.  To  saddle  it  upon  the  permanent  patron 
is  unjust  and  certainly  a  discrimination. 

If  this  Simms  case,  supra,  is  decisive  of  the  issues  involved  in 
the  instant  case  now  before  our  Commission,  I  must  confess  my 
obtuseness  in  being  able  to  discern  the  component  elements  of 
similarity  between  the  two  cases. 

The  history  of  this  case,  2  Mo.  P.  S.  C.  256,  P.U.R.1915C, 
366,  shows  that  what  is  usually  the  happening  with  suph  cases, 
a  valuation  of  the  entire  property  of  the  company  was  made 
by  the  Commission,  and  that  the  valuation  phase  of  the  case 
assumed  commanding  prominence  throughout  its  %  pendency. 
The  other  issues  therein  involved  were  never  of  more  than  a 
collateral  secondary  proposition.  But  separate  and  apart  this 
general  description  of  the  Simms  case,  I  cannot  see  wherein  it 
can  be  construed  to  cover  the  issues  of  this  new  classification  of 
revenues  because  the  proposition  in  the  Simms  case  was  a  cash 
deposit  and  forfeiture  matter  wholly  incident  to  a. rental  pay- 
ment for  general  telephone  service.  What  is  said  herein  as  to 
the  $3  charge  in  the  Simms  case  is  also  applicable  to  the  50  cent 
moving  charge  therein,  for  it  was  decided  by  this  Commission 
and  approved  by  the  supreme  court  upon  review  by  the  same 
principles  of  law  that  controlled  the  $3  charge.  The  prescribed 
rule  of  the  telephone  company  in  that  case  was  as  follows :  "A 
deposit  of  three  dollars  shall  be  made  with  each  order  for  serv- 
ice in  the  city  exchange,  which  deposit  will  be  credited  on  ac- 
count of  service  in  the  concluding  we^V*  of  a  full  yesuu* 
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Before  our  Commission  and  by  the  supreme  court  on  review 
this  proposition  was  at  all  times  treated  upon  the  theory  that 
it  was  an  increased  rental  charge  in  favor  of  the  long  time  user 
and  against  the  short  time  user  for  the  same  general  class  of 
telephone  service. 

The  case  before  covered  by  the  new  classification  is  not  only 
nonpartaking  of  a  rental  charge,  but  is  devoid  of  any  discrimina- 
tory features  as  heretofore  recited. 

I  do  not  know  how  to  make  my  position  plainer  as  to  the  dis- 
similarity of  issues  in  the  Simms  case  and  the  case  now  before 
us  than  to  incorporate  the  following  excerpts  from  the  decision 
in  the  Simms  case  as  held  by  our  Commission  and  our  supreme 
court: 

"This  Commission  has  no  desire  to  deny  to  any  telephone 
company  the  right  to  reasonably  protect  itself  against  loss 
through  the  inability  or  unwillingness  of  its  customers  to  pay.1 
We  see  no  reason  why  a  charge  for  three  months  in  advance  for 
every  telephone  when  installed,  with  charges  monthly  in  advance 
thereafter,  will  not  fairly  and  reasonably  protect  the  company 
against  loss.  It  is  possible  that  rare  and  exceptional  cases  might 
occur  when  such  a  method  of  payment  would  not  be  adequate 
protection.  As  in  the  case  of  private  enterprises,  public  utili- 
ties must  expect  to  take  some  chances.  All  business  involves 
some  risk.  We  believe  that  if  the  company  be  allowed  to  charge ' 
three  months  in  'advance  at  the  time  of  installing  the  telephone, 
and  thereafter  to  collect  for  one  month  in  advance,  it  will  be 
fairly  and  reasonably  protected.  Such  a  course  will  do  away 
with  the  discrimination  complained  of,  and  remove  very  much 
of  the  friction  and  ill  feeling  which  has  been  engendered  against 
defendant  by  the  exacting  of  the  three  dollar  deposit.  It  is  the 
opinion  of  the  Commission  that  the  custom  of  requiring  a  de- 
posit of  three  dollars  upon  the  installation  of  the  telephone 
should  be  discontinued,  and  that  in  lieu  thereof,  defendant  com- 
pany should  be  permitted  to  charge  for  three  months  in  ad- 
vance as  a  condition  precedent  to  the  installation  of  the  tele- 
phone, and  that  thereafter  one  month's  advance  payment  may  at 
all  times  be  required."    2  Mo.  P.  S.  C.  L  c.  288-84. 

"III.  Complaint  (5)  relates  (a)  to  an  installation  charge  of 
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three  dollars;  (b)  to  an  alleged  removal  charge  of  50  cents. 
These  charges  were  decided  by  the  Commission  to  be  unreason- 
able. The  first  (a)  is  called  an  installation  fee,  but  appellant's 
counsel  in  their  brief  insist  that  it  is  not  an  installation  fee,  but 
is  merely  a  cash  deposit  required  to  secure  the  payment  of  bills. 
If  the  service  is  continued  until  the  end  of  the  year  the  sub- 
scriber is  given  credit  for  the  amount  on  the  last  two  months 
of  the  year.  If  service  is  discontinued  before  the  end  of  the 
year  the  deposit  is  forfeited  as  being  in  the  nature  of  an  addition- 
al charge  for  short-time  service.  It  is,  therefore,  merely  a  pledge 
which  the  subscriber  puts  up  to  secure  his  payments.  The  com- 
pany by  requiring  this  advance  payment' secured  additional  work- 
ing capital  on  which  it  pays  no  interest.  Whether  that  is  the  pur- 
pose of  the  requirement  or  not,  that  is  the  effect.  It  disregards 
the  principle  that  a  pledgee  is  always  liable  to  the  pledgor  for  the 
profit  which  he  receives  from  the  thing  pledged.  (Houston  v. 
Holliday,  5  Am.  Dec.  (N.  C.)  522;  Gilson  v.  Martin,  49  Vt 
474 ;  Hunsaker  v.  Sturgis,  29  Cal.  142 ;  Geron  v.  Geron,  50  Am. 
Dec.  143.)  In  giving  credit  for  this  amount  at  the  end  of  the 
year  it  seems  that  the  regulation  does  not  add  interest  to  the 
amount  so  credited  and  used  by  the  company  for  the  year.  #  The 
Commission  in  passing  upon  this  complaint  held  that  the  com- 
pany had  a  right  to  adopt  reasonable  regulations  to  secure  the 
payment  for  service,  but  also  held  that  it  was  unusual  to  charge 
extra  for  short-time  service  and  that  this  regulation  was  un- 
reasonable. In  this,  it  is  the  opinion  of  the  court  that  the  Com- 
mission was  right  The  Commission  suggested  that  the  company 
might,  if  it  chose,  require  of  any  subscriber  three  months'  pay- 
ment in  advance  for  service,  which  we  think  was  a  very  liberal 
provision  for  the  company.  The  Commission  has  not  attempted 
to  make  any  rule  but  suggests  one  which  the  company  might 
make."    271  Mo.  1.  c.  36-37. 

I  think  our  Commission  is  in  error  in  this  whole  subject- 
matter,  and  I  file  the  foregoing  as  my  dissenting  views, 
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EE  OCEAN  GEOVE  CAMP  MEETING  ASSOCIATION. 

Security  issues  —  Mortgages  —  Inclusion  of  nonutility  property. 

The  New  Jersey  Commission  refused  to  approve  a  mortgage  given 
by  a  religious  association  which  covers  nonutility  property  as  well  as 
utility  property,  since  in  the  event  of  default  of  payment  of  interest4 
on  the  bonds,  it  could  not  be  ascertained  whether  the  default  was  due 
to  the  operation  of  the  utilities  or  to  the  operation  of  the  nonutility 
property* 

# 

[October  9,  1939.] 

Petition  for  approval  of  an  issue  of  bonds  secured  by  a  mort- 
gage; dismissed. 

Appearances:  James  H.  Isbills,  for  petitioner* 

By  the  Board:  The  petitioner  is  a  private  corporation  in- 
corporated March  8,  1870,  under  a  special  act  of  the  legislature 
of  this  state  entitled  "An  Act  to  Incorporate  the  Ocean  Grove 
Camp  Meeting  Association  of  the  Methodist  Episcopal  Churchy" 
Pamphlet  Laws  1870,  p.  397. 

The  objects  and  purposes  expressed  in  the  charter  is  that  "of 
providing  and  maintaining  for  members  and  friends  of  the 
Methodist  Episcopal  Church  a  proper,  convenient  and  desirable 
permanent  camp  meeting  ground,  and  Christian  Seaside  Re- 
sort." It  has  the  power  to  purchase  and  hold  real  and  personal 
estate  and  to  acquire  such  lands  in  this  state  as  it  might  deem 
necessary,  proper  or  desirable  for  the  purposes  and  objects  of 
the  association,  and  to  dispose  of  the  same  or  any  part  thereof 
in  parcels  or  otherwise,  in  fee  simple  or  otherwise,  on  such  terms, 
conditions,  and  restrictions  as  they  might  deem  fit. 

The  third  section  of  the  act  provides  as  follows :  "And  be  it 
enacted  that  it  shall  be  lawful  for  said  corporation  to  construct 
and  provide  all  necessary  works  to  supply  the  said  premises 
with  water  and  artificial  light,  and  to  provide  all  other  conven- 
iences and  make  all  other  improvements  which  may  be  deemed 
necessary  or  desirable." 

The  management  of  the  corporation  is  vested  by  said  act  in  a 
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self  perpetuating  board  of  trustees.  The  real  and  personal 
property  of  the  association,  not  to  exceed  an  annual  value  of 
five  thousand  dollars,  was  exempted  all  assessments  and  taxation, 
and  any  surplus  funds  remaining  to  the  corporation  after  de- 
fraying the  necessary  expenses  thereof  for  improvements  or 
otherwise,  shall  be  devoted  to  such  charitable,  benevolent,  or 
religious  subjects,  for  purposes  as  may  be  agreed  on  by  the  said 
board  of  trustees. 

The  trustees  have  power  to  appoint  such  peace-officers  as  may 
be  deemed  necessary  for  the  purpose  of  keeping  order  on  the 
camp  ground,  and  premises  of  the  corporation,  which  officers -have 
the  same  power,  authority,  and  immunities  which  constables 
and  other  peace  officers  when  on  duty  possess  and  enjoy  as 
such,  and  also  the  power  to  enforce  obedience  on  the  camp  ground 
and  premises  of  the  association  to  any  rule  or  regulations  of 
the  board  of  trustees  for  the  preservation  of  quiet  and  good 
order. 

In  the  year  1870  the  association  acquired  the  title  to  a  tract 
of  land  between  Asbury  Park  on  the  north,  and  the  Borough  of 
Bradley  Beach  on  the  south,  fronting  on  the  Atlantic  Ocean,  and 
is  known  as  "Ocean  Grove."  This  tract  was  laid  out  into 
streets  and  avenues,  lots  and  plots,  which  were  disposed  of  by 
the  association  under  leases  for  said  lots  or  plots  for  the  term  of 
ninety-nine  years,  for  a  yearly  rental  specified.  The  premises 
are  leased  subject  to  the  rules  and  regulations  which  may  from 
time  to  time  be  adopted  by  the  association  as  to  the  character 
of  building  permitted  to  be  erected,  etc.  The  association  also 
acquired  and  owns  title  to  certain  land  in  the  Borough  of  Brad- 
ley Beach  outside  of  the  tract  known  as  Ocean  Grove,  and  it 
also  held  title  to  certain  lands  in  the  township  of  Neptune  at 
Bradley  Park,  Monmouth  County,  New  Jersey,  which  are  also 
in  the  vicinity  of,  but  outside  of,  Ocean  Grove. 

The  petition  alleges  that  incidental  to  its  ownership  and  use 
of  said  lands  for  camp  grounds  at  Ocean  Grove,  and  as  a  con- 
venience to  its  said  property  there  situated,  and  as  improve- 
ments thereto  for  the  benefit  of  its  said  lands  and  itself  and  the 
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and  plant  and  electric  lighting  plant  or  system  including  all 
buildings,  works,  machinery,  electric  generators,  conductors, 
switches,  and  switchboards,  poles,  wires,  lamps,  pumps,  meters, 
conduits,  subways,  superstructures,  connections,  engines,  appa- 
ratus, appliances,  poles  necessary  and  needed  in  and  about  such 
electric  lighting  plant  or  system  for  the  supplying  of  light  and 
electric  current  to  its  said  tract  of  land  and  for  the  benefit  there- 
of, and  of  its  lessees  who  purchase  such  light  or  current  from 
your  petitioner ;  and  also  has  constructed  and  maintains  a  water 
plant  or  system  including  all  the  buildings,  shops,  engines, 
pumps,  standpipes,  reservoirs,  tanks,  water  mains,  water  pipes, 
hydrants,  meters,  gates,  valves,  connections,  apparatus,  appli- 
ances, necessary  or  needful  for  such  water  plant  or  system,  and 
which  water  is  supplied  by  means  of  artesian  wells  drilled  upon 
the  property  of  your  petitioner,  and  which  wells  are  owned  by 
your  petitioner  as  part  of  its  said  water  plant  or  system  and  the 
water  is  supplied  for  the  benefit  of  your  petitioner's  said  lands 
and  itself,  and  also  of  its  aforesaid  lessees  who  purchase  the 
same  from  your  petitioner,  and  also  has  constructed  and  main- 
tains a,  sewerage  system  including  a  septic  tank,  and  all  sewers, 
main,  lateral  or  branch,  sewer  pipes  drain  pipes,  connections, 
basins,  manholes  necessary  or  needful  in  and  about  such  sewerage 
system,  and  which  .sewerage  system  is  constructed  through  the 
said  lands  of  your  petitioner  at  Ocean  Grove,  and  is  used  for 
the  benefit  of  its  iaijl  lands  and  premises. 

For  the  purpose  of  paying  the  outstanding  debts  and  obliga- 
tions, and  for  other  corporation  purposes,  the  association  made 
a  mortgage  or  deed  of  trust  securing  its  forty  year  5  per  cent 
bonds  of  denomination  of  $1000  each  for  the  aggregate  prin- 
cipal amount  of  $750,000.  The  principal  and  interest  of  all 
of  said  bonds  is  secured  by  mortgage  or  deed  of  trust  to  the  New 
Jersey  Title  Guarantee  &  Trust  Company,  covering  all  of  the 
lots,  plots,  and  tracts  of  .tend  and  premises,  shore  front  property, 
and  riparian  rights  situated  at  Ocean  Grove,  together  with  all 
buildings,  improvements,  structures,  and  piers  which  are  ufcon 
the  lands  and  premises  including  the  Northend  hotel  owned  and 
operated  by  the  association,  and  other  buildings,  stores,  booths, 
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fishing  piers,  pavilion,  office  building,  commercial  building,  m$ 
well  as  the  lands  where  the  power  house  of  the  association  is 
located,,  situated  in  the  borough  of  Bradley  Beach,  as  well  as  the 
lands  and  premises  situated  at  Bradley  Park.  There  is  also 
included  in  said  mortgage  or  deed  of  trust  the  power  plant  and 
electric  plant  or  system,  the' artesian  wells,  and  water  plant  or 
system,  and  the  sewerage  plant  and  system,  including  the  septic 
tank.  / 

The  approval  of  this  mortgage  or  deed  of  trust  and  the  bonds 
issued  or  to  be  issued  thereunder  is  sought 

The  pertinent  power  of  this  Board  is  found  in  chap.  195  of 
the  Laws  of  1911.  "18:  No  public  utility  herein  defined  shall: 
.  .  .  without  the  approval  of  the  Board  sell,  lease,  mortgage 
or  otherwise  dispose  of,  or  encumber  its  property,  franchises* 
privileges  or  rights,  or  any  part  thereof ;  .  .  .  every  sale* 
lease,  mortgage,  disposition,  incumbrance,  merger  or  consolida- 
tion made  in  violation  of  provisions  hereof,  it  shall  be  void  and 
of  no  effect  :..,*" 

The  mortgage  or  deed  of  trust  covers  all  of  the  property  of  the 
association,  including  the  utilities  properties.  The  revenues  re- 
ceived from  the  operation  of  the  utilities  are  mingled  with  the 
revenues  received  from  the  other  properties  of  the  association, 
and  disbursements  for  the  maintenance  of  all  properties  and 
expenses  of  the  association  are  paid  out  of  the  common  fund* 
Under  the  circumstances  it  could  not  be  ascertained,  in  the  event 
of  default  of  payment  of  interest  on  the  bonds,  whether  the  de- 
fault was  due  to  the  operation  of  the  utilities  or  to  the  opera- 
tion of  the  other  properties. 

Public  policy  requires  the  segregation  of  utilities  properties 
so  that  any  lien  placed  thereon  may  be  commensurate  with  its 
value.  The  Board  therefore  declines  to  approve  of  the  mort- 
gage presented. 

Board  of  Public  Utility  Commissioners,  John  W.  Slocum, 
President;  Alfred  S.  March,  George  F.  Wright,  Andrew  Gaul, 
Jr.,  and  Harry  L.  Knight,  Commissioners. 
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MISSOURI  PUBLIC  SERVICE  COMMISSION. 

L.  N.  MOORE 
v. 

UNITED  STATES  RAILROAD  ADMINISTRATION,  WALKER 
D.  HINES,  DIRECTOR  GENERAL  OF  RAILROADS— ST. 
LOUIS-SAN  FRANCISCO  RAILROAD. 

[Case  No.  2158.] 

Service  —  Pouter  of  Commission  —  Effect  of  Federal  control, 

1.  The  powers  of  the  Missouri  Commission  with  respect  to  spur 
tracks  are  at  broad  and  comprehensive  over  railroads  under  Federal 
control  as  they  were  over  railroads  prior  to  such  control. 

Service  —  Railroads  —  Spur  tracks  —  Apportionment  of  cost. 

2.  The  Missouri  Commission  has  not  adopted  a  hard  and  fast  rule 
that  a  railroad  company  should  bear  the  entire  cost  of  constructing  a 
spur  or  switch  on  its  own  right  of  way. 

MHserintination  —  Service  —  Construction  of  spur  track. 

3.  In  case  of  spur  tracks  put  in  in  compliance  with  General  Order 
No.  15  and  Supplement  No.  1  of  the  United  States  Railroad  Adminis- 
tration, it*  is  not  discriminatory  to  apportion  the  cost  thereof  in  dif- 
ferent proportions,  since  each  case  must  stand  upon  its  own  set  of 
facts. 

[November  16,  1919.] 

Petition  for  an  order  requiring  the  construction  and  opera- 
tion of  a  spur  track;  granted. 

Blair,  Commissioner:  The  petition  in  this  case  is  based  on 
the  provisions  of  §  28  of  the  Public  Service  Commission  Law. 
Petitioner  asks  for  an  order  requiring  the  Director  General  of 
Railroads,  referred  to  as  "respondent/'  to  construct  and  operate 
a  spur  track  to  an  industry  operated  by  petitioner  at  Willow 
Springs. 

Petitioner  made  application  to  respondent  for  the  construc- 
tion of  such  spur  track  in  accordance  with  the  provisions  of  said 
§  28,  and  upon  failure  of  agreement  as  to  compensation  to  re- 
spondent for  cost  of  construction,  and  refusal  on  the  part  of 
respondent  to  construct  same,  complaint  was  filed  with  this 
Commission. 

Evidence  was  submitted  before  one  of  the  Commissioners  at  a 
hearing  in  Springfield,  Missouri,  on  September  29,  1919,  and 
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the  case  was  argued  b.efore  the  Commission  at  Jefferson  City 
and  submitted  for  decision  on  November  5,  1919. 

Petitioner  operates  a  creamery  under  lease  from  the  Green 
Hill  Company,  and  his  creamery  is  known  as  Willow  Springs 
Creamery  Company.  Petitioner's  plant  is  located  on  property 
abutting  on  the  west  line  of  the  right  of  way  of  the  St.  Louis- 
San  Francisco  Eailroad  and  just  north  of  a  public  highway 
running  west  from  said  city.  The  creamery  has  no  switch  con- 
nection at  present^  and  all  its  freight  and  express  shipments 
inbound  and  outbound  are  hauled  to  and  from  either  the  freight 
or  passenger  station  or  the  team  track.  The  team  track  is  ap- 
proximately half  a  mile  from  the  creamery.  The  Frisco  Rail- 
road has  no  competition  at  Willow  Springs. 

The  freight  and  express  shipments  outbound  consist  almost 
entirely  of  butter  and  empty  cream  cans.  The.  inbound  ship- 
ments consist  of  creamery  supplies,  coal  and  cream  in  cans. 
The  outbound  freight  shipments  include  6  to  8  carload  lots  of 
butter  monthly,  as  well  as  less  than  carload  lots.  The  inbound 
freight  shipments  average  from  1J  to  2  car  load§  per  month. 
The  freight  charges  on  inbound  freight  paid  by  petitioner  since 
1916  are  as  follows: 

Year  1917,  $1,394.94;  Year  1918,  $1,851.81;  7  months  of 
year  1919,  $1,626.71. 

Petitioner  did  not  keep  a  record  of  freight  charges  on  out- 
going freight  because  these  are  shipped  f.  o.  b.  Willow  Springs. 
Respondent's  agent  reported  that  the  revenue  on  freight  ship- 
ments would  amount  to  $800  per  month.  This  would  amount 
to  $9,600  per  year.  A  statement  of  shipments  made  by  peti- 
tioner for  year  ended  August  31,  1919,  furnished  by  F.  C. 
Freiberg,  freight  accountant,  shows  freight  paid  on  local  ship- 
ments $2,169.11,  and  on  interline  shipments  $9,479.60.  The 
growth  of  the  creamery  business  is.  further  evidenced  by  a  com- 
parison of  payments  by  petitioner  for  inbound  express  for  1917, 
1918,  and  first  seven  months  of  1919,  as  follows:  1917,  $5,- 
794.86;  1918,  $9,091.42,  and  seven  months  of  1919,  $8,206.68. 

There  can  be  no  doubt  under  the  evidence  that  petitioner's 
business  is  rapidly  growing  and  is  a  good  revenue  producer  for 
respondent.  In  fact,  it  is  practically  conceded  that  he  should 
have  a  spur  track  built  to  his  industry.    Neither  is  there  any 
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question  as  to  the  manner  and  plan  of  constructing  same.  Re- 
spondent introduced  in  evidence  a  blue  print  drawing  showing 
the  proposed  location  of  trfcck  to  serve  the  creamery,  and  same 
concededly  is  the  best  arrangement  that  can  be  made.  The 
Commission  therefore  approves  same  without  further  discus- 
sion thereof.  Petitioner  introduced  no  evidence  in  contradic- 
tion of  the  estimates  of  respondent's  witnesses  that  the  construc- 
tion of  the  spur  would  cost  $1,968,  of  which  the  cost  of  that 
portion  of  the  spur  140  feet  in  length  from  switch  point  to 
clearance  point  amounted  to  $963  and  the  cost  of  the  remaining 
275  feet  of  the  spur,  including  cost  of  moving  tool  house, 
amounted  to  $1,005.-  We  therefore  assume  the  estimates  to  be 
correct. 

The  only  issue  in  the  case  is  the  apportionment  of  the  cost- 
Respondent  offered  to  bear  the  cost  of  construction  and  mainte- 
nance of  that  portion  of  the  spur  from  switch  point  to  clearance 
point,  if  petitioner  would  bear  the  cost  of  construction  and  main- 
tenance of  the  remainder  of  the  track.  The  assistant  industrial 
commissioner  of  respondent  testified  that  he  made  the  additional 
proposal  to  pay  petitioner  the  value  of  the  metal  material  of  his 
portion  of  the  spur,  if  at  any  time  the  track  should  be  taken  up. 
Petitioner  refused  the  offer  and  contends  respondent  should 
bear  the  entire  cost  of  construction  and  maintenance,  because 
the  proposed  spur  wrll  be  entirely  on  the  right  of  way  of  re- 
spondent. 

Respondent  contends  that  by  General  Order  No.  15  and  Sup* 
plement  No.  1  thereto,  pleaded  in  his  answer  and  introduced  in 
evidence,  the  portion  of  the  expense  of  this  spur  to  be  borne  by 
the  Railroad  Administration  should  not  exceed  the  cost  of  con- 
struction and  future  maintenance  of  that  part  thereof  from 
switch  point  to  clearance  point  and  that  under  the  evidence  the- 
business  of  petitioner  is  not  such  as  to  justify  any  portion  of  the 
cost  being  borne  by  the  Railroad  Administration  and  that  the 
entire  cost  of  the  spur  should  be  borne  by  petitioner,  subject  to' 
refund  under  the  provisions  of  Supplement  No.  1  to  General 
Order  No.  15.  The  portions  of  General  Order  No.  15  and  Sup- 
plement No.  1  thereto  deemed  pertinent  to  this  case  are  here 

quoted. 

"The  following  requirements  must  be  observed  in  respect  of 
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the  construction,  maintenance  and  operation  of  new  industry 
tracks  and  in  respect  of  the  operation  and  maintenance  of  exist- 
ing  industry  tracks: 

1.  As  to  new  industry  tracks: 

(a)  The  industry  shall  pay  for,  own,  and  maintain  that  part 
of  the  track,  beyond  the  right  of  way  of  the  railroad  company ; 

(b)  The  railroad  company  shall  pay  for,  own,  and  maintain 
that  part  of  the  track  on  the  right  of  way  from  the  switch  point 
to  the  clearance  point; 

(c)  Generally  speaking,  an  industry  shall  pay  for  and  main- 
tain (although  in  special  cases  the  railroad  company  may  do 
so),  and  the  railroad  company  shall  own  that  part  of  the  track  . 
on  the  right  of  way  from  the  clearance  point* to  the  right  of  way 
line;    ... 

(e)  The  railroad  company  shall  have  the  right  to  use  the 
track  when  not  to  the  detriment  of  the  industry ; 

(f)  The  foregoing  terms  and  conditions  should  be  embodied 
in  a  written  contract  between  the  industry  and  the  railroad  com- 
pany.    .     .     . 

4.  The  requirements  of  state  statutes  and  of  state  Commis- 
sions in  respect  of  the  construction,  maintenance  and  operation 
of  industry  tracks  shall  be  complied  with,  but  in  cases  where 
such  compliance  involves  what  appears  to  be  an  unreasonable 
burden  upon  the  United  States  Railroad  Administration  the 
circumstances  should  be  brought  to  the  attention  of  the  Regional 
Director,  who  will  report  thereon  to  the  Director  General,  if  the 
conditions  seem  to  warrant. 

W.  G.  McAdoo 

Director  General  of  Railroads." 

"General  Order  No.  15,  dated  March  26th,  1918,  is  hereby 
supplemented  as  follows: 

1.  General  Order  No.  15  is  not  to  be  construed  as  requiring 
or  authorizing  a  Federal  manager  to  enter  into  a  contract  on 
behalf  of  the  Director  General  to  pay  for  that  part  of  an  in- 
dustry track  on  the  right  of  way  from  the  switch  point  to  the 
clearance  point  where,  in  the  judgment  of  the  Federal  manager, 
the  amount  of  traffic  to  be  derived  by  the  United  States  Rail- 
road Administration  from  the  construction  of  the  industry  track 
is  not  sufficient  to  justify  such  expenditure.    In  cases  where,  in 
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the  judgment  of  the  Federal  manager,  the  circumstances  justify 
the  construction  of  an  industry  track,  but  the  amount  of  reve- 
nue to  be  derived  therefrom  by  the  United  States  Railroad  Ad- 
ministration does  not  justify  the  payment  by  the  Director  Gen- 
eral of  the  cost  of  that  part  of  the  track  on  the  right  of  way 
from  the  switch  point  to  the  clearance  point,  an  agreement  may 
be  made,  otherwise  in  accordance  with  General  Order  No.  15, 
but  providing  for  the  payment  of  the  entire  cost  of  the  track  by 
the  shipper  with  a  provision  for  refund  up  to,  but  not  exceeding, 
the  cost  of  the  part  of  the  track  from  the  switch  point  to  the 
clearance  point,  at  the  rate  of  $2  per  car  of  carload  freight 
yielding  road  haul  revenue,  delivered  on  or  shipped  from  the 
track  during  Federal  control." 

Petitioner  contends  that  the  requirements  set  forth  in  Gen- 
eral Order  No.  15  and  Supplement  No.  1  thereto  are  not  con- 
trolling on  the  Commission,  because  the  United  States  Railroad 
Administration  on  February  20,  1919,  issued  its  General  Or- 
der No.  58,  a  portion  of  which  is  here  quoted. 

"In  order  to  clarify  the  relationship  between  the  United 
States  Railroad  Administration  and  the  state  railroad  and  Pub- 
lic Service  Commissions,  all  officers  and  employees  of  the  Unit- 
ed States  Railroad  Administration  shall  be  governed  by  the 
policies  and  regulations  herein  set  forth. 

1.  Transportation  systems  under  Federal  control  continue 
subject  to  the  lawful  police  regulations  of  the  several  states 
which  were  and  are  applicable  to  privately  operated  transporta- 
tion systems,  in  such  matters  as  spur  tracks,  railroad  crossings, 
safety  appliances,  track  connections,  train  service,  the  establish- 
ment, maintenance,  and  sanitation  of  station  facilities,  the  in- 
vestigation of  accidents,  and  all  other  matters  of  local  seryice, 
safety,  and  equipment.  It  will  be  the  policy  of  the  Director 
General  to  cause  the  orders  of  the  state  Commissions  in  these 
matters  to  be  carried  out. 

2.  In  all  proceedings  of  the  character  specified  in  paragraph 
1  hereof,  formal  or  informal,  officers  and  employees  of  the  Unit- 
ed States  Railroad  Administration  shall  recognize  the  jurisdic- 
tion of  the  state  Commissions  and  shall  assist  them  ib  develop- 
ing the  facts  and  in  applying  such  remedy  as  may  be  necessary 
and  shall  fully  co-operate  with  them."  f 
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• 

N  [1]  From  the  foregoing  it  is  apparent  that  the  powers  of  the 
Commission  in  respect  to  spur  tracks  are  now  just  as  broad  and 
comprehensive  as  they  were  before  the  railroads  were  placed 
under  Federal  control,  because  the  Railroad  Administration  has 
tyy.  General  Order  No.  58,  relinquished  whatever  control  over 
such  matters  it  may  have  had  prior  to  such  order. 

[2]  Petitioner  claims  that  under  the  ruling  of  the  Commis- 
sion in  Mound  City  Mill  &  Elevator  Co.  v.  Chicago,  B.  &  Q.  R. 
Co.  5  Mo.  P.  S.  C.  278,  the  entire  cost  of  the  construction  of 
the  spur  here  involved  should  be  borne  by  respondent  because  it 
will  be  built  entirely  on  the  railroad  right  of  way.,  We  do  not 
understand  that  case  as  adopting  the  hard  and  fast  rule  that  the 
railroad  should  bear  the  entire  cost  of  constructing  a  spur  or 
swittih  on  its  own  right  of  way.  In  the  Mound  City  case  the 
industry  was  located  at  some  distance  from  the  right  of  way 
fend  the  greater  portion  of  the  cost  fell  upon  the  industry.  The 
industry  was  also  required  to  contribute  a  portion  of  the  cost  of 
work  to  be  done  on  the  right  of  way. 

*.  [3]  Respondent  submitted  a  long  list  of  spur  tracks  put  in 
lender  the  Railroad  Administration  in  full  compliance  with  Gen- 
coral  Order  No.  15  and  Supplement  No.  1  .thereto  and  contends 
that  an  order  requiring  respondent  to  pay  a  greater  portion  of 
the  cost  of  the  switch  than  provided  for  in  General  Order  No. 
15  would  be  a  discrimination  in  favor  of  petitioner.  .We  are 
not  very  much  impressed  with  this  argument.  Every  case  de- 
cided by  this  Commission  must  stand  on  its  own  set  of  facts. 
We  entertain  no  doubt  that  if  the  railroad  had  competition  in 
its  business  at  Willow  Springs,  it  would  be  glad  to  'construct 
a. spur  to  petitioner's  creamery  and  pay  the  entire  cost  thereof. 

We  feel  that  petitioner  should  bear  a  portion  of  the  cost  of 
constructing  the  spur  to  his  industry,  because  of  the  saving  of 
time  and  money  that  will  accrue.  Besides,  it  is  doubtful,  as  an 
operating  proposition,  just  what  use  can  be  made  of  the  spur 
for  express  business  and  less  than  carload  lots  of  freight. 

We  deem  it  unnecessary  to  attempt  to  pass  on  the  operating 
questions  involved  to  which  so  much  of  the  testimony  was  di- 
rected at  the  hearing. 

It  is  the  opinion  of  the  Commission  that  respondent  should 
be  required  to  construct  the  spur  track  to  petitioner's  creamery 
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?n  accordance  with  the  blue  print  marked  Exhibit  D,  and  to 
bear  cost  of  maintenance  of  same,  upon  the  payment  to  him  by 
petitioner  of  the  sum  of  $500  within  ten  days  after  the  effective 
date  of  the  order  as  compensation  therefor* 
An  order  will  issue  accordingly. 
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TULSA  STREET  RAILWAY  COMPANY 

v. 

OKLAHOMA  UNION  RAILWAY  COMPANY. 

[No.  9629.] 

(—  OkU.  —,  184  Pac.  71.) 

Commissions  —  Jurisdiction  —  Transportation  and  transmission  com- 
panies. 

1.  By  |  18,  art.  9,  Williams'  Constitution,  the  Corporation  Commis- 
sion is  vested  with  the  power  of  regulating  and  controlling  all  trans- 
portation and  transmission  companies  doing  an  intrastate  business  in 
all  matters  relating  to  their  public  duties. 

Service  —  Jurisdiction  —  Physical  connection  of  street  railroads. 

2.  The  statutes  of  this  state  confer  power  upon  the  Corporation 
Commission  to  investigate  all  complaints  in  reference  to  the  physical 
connections  and  transfers  at  all  junction  points,  incorporated  towns, 
villages,  and  communities,  and  upon  investigation  of  such  complaint, 
or  upon  its  own  motion,  may  require  any  street  railway  company  to 
make  physical  connection,  or  establish  and  maintain  such  transfer 
facilities  as  the  public  interests  may  reasonably  require,  and  as  may 
be  reasonable  and  fair  to  the  companies  to  be  affected;  and  in  a  case 
where  the  complainant  in  its  complaint  prays  for  an  order  to  be  made 
permitting  it  to  use  jointly  with  another  street  railway  its  track  or 
line  and  span  wires,  and  fixing  the  terms  of  such  joint  use,  the  Com- 
mission upon  a  hearing  of  such  complaint,  after  proper  notice,  may 
make  a  valid  order  that  a  transfer  system  be  installed  by  the  two 
companies,  designating  the  point  of  transfer,  and  fixing  the  rate  to  be 
charged  for  joint  service,  and  providing  how  and  when  a  division  of 
such  charges  between  the  companies  may  be  made. 

Appeal  and  review  —  Commission  order  —  Presumption. 

3.  Record  examined,  and  it  is  held  that  this  case  comes  within  the 
rule  that,  prima  facie,  just  reasonable,  and  correct,  in  §  22,  art.  9,  of 
the  Constitution,  is  a  presumption  arising  upon  the  finding  of  the  Cor- 
poration Commission  that  the  order  baaed  upon  such  facts  is  presumed 
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on  appeal  in  this  court  to  be  just,  reasonable,  and  correct,  subject  to  be 
overcome  or  rebutted  by  the  facts  in  the  record,  as  weighed  and  found 
by  this  court  in  reviewing  the  same. 

[April  15,  1919.] 

Appeal  from  an  order  of  the  Corporation  Commission  in  an 
action  by  the  Tulsa  Street  Railway  Company  against  the  Okla- 
homa Union  Railway  Company;  affirmed. 

Appearances:  J.  P.  O'Meara,  Charles  E.  Bush,  and  A.  F» 
Moss,  all  of  Tulsa,  for  plaintiff  in  error;  A.  J.  Biddison  and 
Harry  Campbell,  both  of  Tulsa,  for  defendant  in  error. 

Johnson,  J.;  This  is  an  appeal  from  an  order  of  the  Cor- 
poration Commission.  This  appeal  brings  in  review  an  order 
of  the  Corporation  Commission  made*  on  the  14th  day  of  Sep- 
tember, 1917,  in  an  action  instituted  before  the  Corporation 
Commission  by  the  plaintiff  in  error,  against  the  defendant  in 
error  (for  convenience  the -parties  will  be  designated  as  com- 
plainant and  defendant  as  they  appeared  before  the  Corporation 
Commission),  asking  for  an  order  to  permit  complainant  to 
use  jointly  with  the  defendant  the  railway  line  on  the  approach- 
es to  the  reinforced  concrete  bridge  across  the  Arkansas  river 
which  is  located  within  the  city  of  Tulsa,  Oklahoma,  and  to 
permit  the  complainant  to  use  jointly  the  span  of  wires  now  in 
place  on  said  bridge  approaches,  for  the  purpose  of  supporting 
the  trolley  wires  of  the  complainant,  and  for  an  order  fixing 
the  terms  under  which  the  complainant  should  jointly  use  with 
the  defendant  said  tracks  and  span  wires,  and  for  an  order  cov- 
ering the  schedules  and  operation  of  cars  over  said  tracks  and 
said  approaches  and  over  the  reinforced  concrete  bridge  con- 
trolled by  the  county  of  Tulsa,  Oklahoma;  the  said  tracks  on 
said  approaches  being  of  a  length  of  529  feet. 

The  essential  facts  involved  in  this  case  are  substantially  as 
follows : 

Both  plaintiff  in  error  and  defendant  in  error  are  operating 
street  car  lines  in  the  city  of  Tulsa,  and  the  defendant  in  error 
is  constructing  an  interurban  line  from  Tulsa,  through  West 
Tulsa  and  Red  Fork,  to  Sapulpa.  It  has  acquired  the  Sapulpa 
Electric  &  Interurban  line  from  Sapulpa  to  Kiefer.  The  Tulsa 
street  railway  company  was  operating  under  an  ordinance  or 
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franchise  dated  the  5th  day  of  April,  1907,  giving  Charles  H. 
Bosler  and  his  assigns  the  right  to  construct  a  street  car  line  on 
the  streets  of  the  city  of  Tulsa,  except  certain  streets.  This  or- 
dinance was  accepted  by  Bosler  at  that  time. 

Said  ordinance  provided  as  follows:  "That  at  the  expira- 
tion of  ten  years  from  the  date  of  acceptance  of  this  ordinance, 
any  or  all  streets  herein  named  not  in  actual  use  by  the  grantees 
for  street  railroad  purposes  shall  revert  to  the  city  of  Tulsa, 
and  said  streets  shall  not  be  bound  by  this  franchise." 

In  March,  1917,  Tulsa  county  completed  a  new  bridge  across 
the  Arkansas  river  between  Tulsa  and  West  Tulsa,  and  thereon 
a  railway  track.  The  defendant,  Oklahoma  Union  Railway 
Company,  constructed  a  track  on  the  approach  to  each  end  of 
said  bridge  and  entered  into  a  contract  with  the  county  commis- 
sioners to  use  said  bridge  for  the  sum  of  $200  per  month.  The 
length  of  track  in  the  approaches  to  said  bridge  constructed  by 
the  defendant  in  error  was  between  500  and  600  feet. . 

After  said  track  was  laid  and  said  contract  with  the  county 
commissioners  was  procured  by  the  defendant,  it  commenced 
running  its  cars  over  said  bridge  to  and  from  West  Tulsa. 

The  plaintiff  in  error,  Tulsa  Street  Railway  Company,  was 
also  trying  to  cross  the  said  bridge;  but  the  defendant  acquired 
possession  of  the  approaches,  laid  its  tracks  thereon,  connected 
with  the  track  on  the  bridge  at  each  end,  procured  a  contract 
from  the  county  commissioners  for  that  purpose,  and  estab- 
lished its  right  to  the  use  of  the  approaches  and  the  bridge. 

The  complainant  Tulsa  Street  Railway  Company's  amended 
complaint  is  quite  lengthy,  and  in  paragraph  3,  thereof,  will  be 
found  allegations  upon  which  complainant  based  its  right  of  ac- 
tion, but  the  following  quotation,  we  think,  contains  a  sufficient 
summary  thereof  for  the  purposes  of  this  opinion: 

"Complainant  further  alleges  that  it  is  necessary  in  the  oper- 
ation of  its  said  line  into  what  is  known  as  West  Tulsa,  to  use 
about  539  feet  of  the  track  of  the  defendant  over  the  approaches 
to  said  bridge  in  order  to  operate  its  said  line  of  street  railway 
from  the  main  part  df  Tuka  into  West  Tulsa,  and  this  com- 
plainant has  offered  to  pay  to  the  defendant  any  reasonable  sum 
for  the  right  to  use,  in  connection  with  the  defendant  the  street 
railway  tracks  upon  the  approaches  to  said  bridge,  and  has  of 
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fered  to  enter  into  any  reasonable  contract  to  maintain  and  keep 
in  repair  the  tracks  on  said  approaches,  and  has  offered  to  in- 
stall any  and  all  reasonable  safety  devices  necessary  for  the  pro- 
tection of  the  defendant  and  the  public  at  the  junctions  or  con- 
nections on  said  line,  and  has  offered  to  pay  any  reasonable 
sum  to  the  defendant  for  the  use  of  the  span  of  wires  on  said 
bridge  and  approaches  which  are  erected  for  the  purpose  of  sus- 
taining the  trolley  wires  over  and  across  said  bridge  and  ap- 
proaches. 

"Complainant  further  alleges  that  the  joint  use  of  said  tracks 
on  said  approaches  would  not  interfere  with  the  schedules  of  the 
defendant  in  the  operation  of  its  said  line  of  railway,  but  would 
be  a  great  benefit  to  the  public  who  are  compelled  to  go  to  and 
from  West  Tulsa  from  the  main  portion  of  Tulsa. 

"Complainant  further  avers  that  there  is  no  other  bridge  or 
highway  over  which  the  plaintiff  can  cross  the  Arkansas  river 
except  the  bridge  mentioned  herein. 

"Wherefore,  this  complainant  prays  that  the  aforesaid  de- 
fendant be  required  to  answer  the  charges  herein,  and  after  due 
hearing  and  investigation,  that  an  order  be  made  permitting  this 
complainant  to  use  jointly  with  the  defendant  the  railway  line 
on  each  approach  to  the  said  reinforced  concrete  bridge  across 
said  Arkansas  river,  and  to  us&  jointly  the  span  of  wires  now  in 
place  on  said  bridge  and  approaches  for  the  purpose  of  support- 
ing the  trolley  wires  of  this  complainant,  and  for  an  order  fix- 
ing the  terms  under  which  this  complainant  shall  jointly  use 
said  track  and  span  of  wires,  and  for  a  further  order  covering 
schedules  and  operation  of  cars  over  said  track  on  said  approach- 
es and  over  said  reinforced  concrete  bridge,  and  for  such  other 
and  further  order  as  this  Commission  may  deem  necessary  and 
just." 

On  July  24,  1917,  a  hearing  was  had  by  the  Commission,  at 
which  time  the  following  conclusions  and  order  were  made: 

"Order. 

"The  pleadings,  the  transcript,  and  the  briefs  in  this  case 
have  all  been  reviewed  and  considered  by  the  Commission,  but 
at  this  time  expression  of  opinion  upon  the  merits  of  the  case  is 
deferral. 
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"The  Commission  finds  that  if  both  the  lines  under  considera- 
tion should  extend  their  service  to  West  Tulsa  such  act  upon  the 
part  of  the  line,  which  is  not  at  present  operating  in  West  Tulsa, 
would,  as  a  matter  of  course,  supplement  the  present  service  and 
thus  afford  an  added  public  convenience,  but  on  this  point  the 
Commission  is  also  of  the  opinion  that  the  public  would  be  equal- 
ly as  well  served  and  the  public  convenience  thus  promoted  if 
some  arrangement  or  agreement  could  be  reached  by  the  two 
companies  whereby  the  patrons  of  the  Tulsa  Street  Railway 
Company  could  reach  West  Tulsa  without  being  subject  to  ex- 
cessive toll  for  the  payment  of  double  fare. 

"The  Commission  for  the  reason  stated,  has  decided  to  defer 
further  consideration  of  the  case  and  the  rendition  of  opinion 
and  final  order  therein  until  the  parties  have  been  afforded  the 
opportunity  of  carrying  out  the  suggestion  above  made;  and 
hence  the  Commission  issues  this  order. 

"Wherefore,  the  premises  considered  and  the  Commission 
being  fully  advised,  it  is  ordered  that  a  copy  of  this  paper  be 
served  on  both  parties  hereto;  that  thereafter  they  both  forth- 
with confer  with  each  other  and  thereupon  appear  before  this 
Commission  at  its  office  in  the  state  house  at  Oklahoma  City, 
Oklahoma,  on  the  6th  day  of  August,  1917. 

"The  said  parties  are  hereby  advised  that  the  matter  of  prop- 
er fare  or  charge  for  transportation  or  service  between  Tulsa 
and  West  Tulsa  or  between  Wert  Tulsa  and  Tulsa  will  be  con- 
sidered and  that  the  matter  of  requiring  transfer  tickets  by  one 
company  good  over  the  line  of  the  other  company  when  used 
in  trips  between  the  places  aforesaid,  will  also  be  considered. 

"And  it  is  so  ordered. 

"Done  at  Oklahoma  City,  Oklahoma,  iij.  the  regular  order  of 
business  on  this  the  24th  day  of  July,  1917." 

Following  this,  the  parties  filed  their  respective  statements 
and  objections,  and  on  September  14,  1917,  a  final  hearing  was 
had  by  the  Commission,  at  which  time  the  Commission  made 
its  final  statement,  findings  of  fact,  and  order,  which  were  as 
follows : 

"The  parties  are  public  service  corporations  operating  street 
cars  in  Tulsa,  Oklahoma.  The  Tulsa  Street  Railway  Company 
asks  for  a  connection  with  the  Oklahoma  Union  Railway  Com- 
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pany's  rails  and  other  facilities  except  trolley  wire  on  the  ap- 
proaches of  the  Arkansas  river  bridge  between  Tulsa  and  West 
Tulsa,  The  Oklahoma  Union  Railway  Company  has  a  single 
track  railroad  on  the  approaches  to  said  bridge.  Tulsa  county 
owns  a  bridge  with  a  single  track  thereon  connecting  the  afore- 
said track  on  the  approaches. 

"The  north  approach  is  2.5  per  cent,  descending  grade,  and 
the  connection  desired  by  the  complainant  is  300  feet  north  of 
the  bridge.  The  connection  desired  on  the  south  approach  is 
240  feet  from  the  end  of  the  bridge  and  is  1.5  per  cent  descend- 
ing grade.  The  bridge  proper  is  1,470  feet  long.  The  com- 
plainant proposes  to  bear  the  expenses  of  making  connection 
with  the  defendant  and  to  install  its  own  trolley  wire  on  sup- 
ports owned  by  Tulsa  county  and  the  defendants,  and,  in  addi- 
tion, to  pay  defendant  rent  for  the  use  of  its  Tails  and  fixtures 
and  rent  to  Tulsa  county  for  the  use  of  the  bridge  and  track 
thereon. 

"The  embankments  or  approaches  and  bridge  were  built  by 
Tulsa  county.  The  county  leased  the  use  of  track  over  the 
bridge  to  the  Oklahoma  Union  Railway  Company,  which  com- 
pany operates  cars  between  Tulsa  and  West  Tulsa. 

"The  complainant  showed  that  it  was  opefating  about  10 
miles  of  street  railway  in  Tulsa  and  that  it  had  laid  3,000  feet 
of  track  in  West  Tulsa.  And  it  proposes  to  install  a  15-minute 
service  between  Tulsa  and  West  Tulsa  if  it  can  obtain  access  to 
the  bridge. 

"The  said  bridge  has  a  30-foot  roadway  with  car  tTack  in  cen- 
ter. The  Oklahoma  Union  Railway  Company  is  now  operating 
a  street  car  system  in  Tulsa,  and,  as  above  stated,  it  operates 
between  Tulsa  and  West  Tulsa,  and  its  interurban  line  extends 
from  Tulsa  to  Red  Fork  while  it  has  12  miles  of  line  in  opera- 
tion between  Kiefer  and  Sapulpa.  When  these  lines  are  con- 
nected defendant  will  have  31  miles  of  railroad.  All  the  inter- 
urbans  will  operate  over  the  Arkansas  river  bridge. 

"The  defendant  expects  to  install  a  30-minute  service  between 
Red  Fork  and  Tulsa  and  hourly  service  between  Sapulpa  and 
Tulsa.  It  willthen  have  7  cars  each  way  or  14  cara  in  all  pass- 
ing over  said  bridge  every  hour. 

"The  defendant  is  now  carrying  from  4,000  to  5,000  passes 
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gers  a  day  across  the  bridge.  It  requires  two  minutes  to.  oross 
the  bridge  proper,  while  considerable  more  time  is  needed  in 
passing  over  the  bridge  and  approaches  or  between  the  proposed 
points  of  connection  between  the  complainant  and  defendant. 

"Business  on  said  bridge  is  already  congested,  and  the  indi- 
cations are  that  in  the  near  future  the  public  will  require  the 
entire  use  of  said  bridge  and  the  railways  will  have  to  abandon 
the  use  thereof. 

"The  Commission  after  considering  the  testimony  heard  at 
the  first  hearing  was  of  the  opinion  that  in  consideration  of  the 
heavy  traffic  over  said  bridge  the  joint  use  of  the  same  by  the 
railway  companies  is  impractical.  The  complainant  testified 
that  its  cars  could  follow  the  cars  of  the  defendant  company  over 
the  bridge  and  that  schedules  could  be  so  arranged  that  hoth 
companies  could  operate  thereon,  but,  as  indicated,  the  Commis- 
sion does  not  consider  this  feasible  nor  advisable.  The  Commis- 
sion is  of  the  opinion  that  the  public  had  better  have  a  safe  and 
satisfactory  service  by  one  company  than  unsafe  and  unsatis- 
factory service  by  two  companies  in  the  matter  of  transportation 
between  Tulsa  and  West  Tulsa. 

"The  order  above  set  out  was  issued,  and  pursuant  thereto 
the  cause  came  on  for  hearing  and  was  finally  submitted  on  Au- 
gust 13,  1917.  It  was  agreed  that  A.  I.  Thompson,  Esq.,  en- 
gineer of  the  Commission,  should  proceed  to  Tulsa  and  investi- 
gate and  report  on  the  propriety  of  installing  a  transfer  system 
between  the  companies  in  Tulsa.  The  said  engineer  had,  prior 
to  the  original  hearing,  visited  the  bridge  and  had  taken  notice 
of  traffic  conditions,  and  he  testified  as  a  witness* in  the  case. 
Upon  returning  to  Tulsa  and  reviewing  the  lines  of  the  com 
panies  and  the  bridge,  he  made  a  report,  a  copy  of  which  was 
served  on  both  companies,  the  original  being  filed  as  a  part  of 
the  papers  in  this  case. 

i  "Mr.  Thompson's  report  defines  the  location  of  the  different 
street  car  systems  in  Tulsa  noting  the  length  of  lines  and  streets 
traversed.  At  present  the  Tulsa  Street  Railway  Company  and 
the  Sand  Springs  Interurban  Railway  Company  (the  latter  be- 
ing not  involved  herein)  use  a  transfer  at  Third  and  Maple 
streets  which  is  on  the  basis  of  a  5-cent  fare,  each  company  re- 
ceiving 2.5  cents  on  transfers  collected  by  the  other  company. 
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Under  this  arrangement  one  can  ride  7.7  miles  for  one  5-cent 
fare. 

"The  transfer  system  is  used  in  Oklahoma  City  and  in  said 
city  one  can  ride  10.76  miles  for  one  5-cent  fare. 

"There  is  an  immense  amount  of  street  car  traffic  between 
Tulsa  and  West  Tulsa.  In  the  latter  place  a  great  many  in- 
dustrial concerns  are  located  employing  many  hundreds  of  labor- 
ers who  reside  in  Tulsa,  some  along  the  lines  of  one  company 
and  some  along  the  lines  of  the  other  company.  At  the  present 
time  those  residing  along  the  lines  of  the  complainant  company 
have  to  pay  a  double  street  car  fare  in  going  to  and  from  their 
work  at  West  Tulsa. 

"The  engineer  of  the  Commission  suggests  a  point  of  transfer 
at  Fourth  and  Main  streets,  Tulsa,  and  the  Commission  finds 
that  this  is  the  logical  point  for  transfer  between  the  lines  of  the 
two  companies.  The  defendant  rompany  suggested  a  point  of 
transfer  which  is  not  practical,  the  lines  of  the  companies  being 
too  far  apart,  the  street  being  unpavcl,  and  the  track  in  each 
instance  not  being  visible  to  a  party  at  the  other  track.  If  the 
point  of  transfer  be  at  Fourth  and  Main  streets,  the  longest  dis- 
tance a  passenger  could  be  carried  for  one  fare  is  5.5  miles,  of 
which  3.5  miles  would  be  on  the  Tulsa  Street  Railway  Company 
and  2  miles  on  the  Oklahoma  Union  Railway  Company.  Most 
of  the  traffic,  however,  will  be  for  a  much  shorter  distance  and 
will  involve,  to  a  great  extent,  the  transportation  ^of  the  many 
hundreds  of  laborers  working  in  the  industrial  concerns  at  West 
Tulsa.  A  great  advantage  to  the  public  will  accrue  if  the  trans- 
fer  system  is  installed,  the  point  of  transfer  being  Fourth  and 
Main  streets,  the  basis  of  transfer  being  the  5-cent  fare,  the 
same  being  voluntary  rate  of  the  defendant  company  heretofore 
charged,  and  now  in  effect 

"Wherefore,  the  premises  considered  and  the  Commission 
being  fully  advised,  it  is  ordered  that  a  transfer  system  be  in- 
stalled by  the  two  companies  on  or  before  October  1,  1917 ;  that 
the  point  of  transfer  be  Fourth  and  Main  streets  in  Tulsa,  Okla- 
homa (at  the  present  time  there  is  no  use  of  designating  a  point 
of  transfer  on  West  Tulsa  side,  because  the  complainant  is  not 
in  readiness  to  operate  over  its  tracks  in  West  Tulsa,  and  when 
it  completes  its  West  Tulsa  trackage  a  point  of  transfer  can  be 
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designated) ;  that  the  basis  of  transfer  be  the  5-cent  fare ;  that 
the  division  of  the  fare  be  one-half  to  each  company;  that  set- 
tlements be  made  monthly  not  later  than  the  10th  day  of  the 
calendar. 

"Now  as  both  companies  will  be  receiving  benefits  from  the 
Tulsa  county  bridge,  and  as  the  Oklahoma  Union  Railway  Com- 
pany is  now  paying  Tulsa  county  $200  per  month  as  rental  for 
the  use  of  the  bridge  for  street  and  interurban  railway  pur- 
poses, the  Tulsa  Street  Railway  Company  should  bear  a  portion 
of  this  rental  to  equalize  the  indirect  benefits  #  received. 

"The  amount  of  rental  to  be  paid  by  the  Tulsa  Street  Rail- 
way Company  to  the  Oklahoma  Union  Railway  Company  should 
be  the  ratio  of  passengers  transferred  to  the  total  number  of 
passengers  carried  over  the  bridge.  Necessary  statements  and 
settlements  should  be  made  and  effected  monthly  on  or  before 
the  10th  day  of  the  calendar." 

On  the  17th  day  of  September,  1917,  the  motion  for  new  trial 
was  overruled.  Exceptions  being  saved,  the  complainant  was 
given  time  to  make  and  serve  case-made  and  to  file  supersedeas 
bond,  which  was  accordingly  done,  and  the  order  complained  of 
is  now  properly  before  this  court  on  appeal  from  the  Corpora- 
tion Commission  for  review. 

From  the  order  made  by  the  Commission  on  the  4th  day  of 
September,  1917,  complainant  appealed  to  this  court  and  as- 
signs error  as  follows: 

"(1)  That  said  Commission  erred  in  overruling  the  plain- 
tiffs in  error  motion  for  new  trial. 

"(2)  Said  Commission  erred  in  not  rendering  judgment  in 
accordance  with  the  prayer  of  the  plaintiff  in  error,  and  spe- 
cifically erred  in  finding  that  the  public  would  be  equally  well 
served  by  a  transfer  system  as  indicated  on  pages  105,  106,  and 
107  of  the  case-made. 

"(3)  The  Commission  erred  in  not  finding  that  the  plain- 
tiff in  error  has  as  a  matter  of  law  the  right  to  use  the  bridge 
across  the  Arkansas  river  between  Tulsa  and  West  Tulsa. 

"(4)  The  Commission  erred  in  attempting  to  make  an  order 
not  supported  by  the  pleadings  and  not  asked  by  either  the  plain- 
tiff in  error  or  the  defendant  in  error. 

"(5)  The  Commission  has  no  jurisdiction  to  make  or  render 
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also  executive,  administrative,  and  judicial  powers.  •  •  • 
Though  it  may  be  necessary  for  the  Commission  to  make  and 
preserve  a  record,  it  does  not  follow  that  a  strict  or  narrow  rule 
as  to  procedure  shall  prevail  as  in  trials  at  common  law.  In- 
terstate Commerce  Com.  v.  Baird,  194  U.  S.  25,  24  Sup.  Ct 
Rep.  563,  48  L.  ed.  860.  The  fact  that  the  petition  may  have 
asked  for  the  regulation  of  interstate  commerce,  yet  if  the  order 
of  the  Corporation  Commission  made  thereon  did  not  interfere 
with  interstate  commerce,  the  Commission  had  jurisdiction  to 
enter  same.  Its  jurisdiction  does  not  depend  upon  any  special 
form  of  pleading,  the  test  being,  not  the  relief  prayed  for,  but 
that  granted.  In  fact,  it  is  not  essential  for  any  petition  to  be 
filed,  but  that  notice  shall  be  had." 

The  same  rule  is  announced  by  this  court  in  St.  Louis  &  S. 
F.  R.  Co.  v.  Zalondek,  28  Okla.  746,  115  Pac.  867;  Missouri, 
O.  &  G.  R  Co.  v.  State,  53  Okla.  8<1,  156  Pac.  1155.  A  very 
exhaustive  discussion  of  the  questions  involved  will  be  found  in 
State  of  Florida  v.  Atlantic  Coast  line  R.  Co.  32  L.R.A.(N.S.) 
639,  56  Fla.  617,  47  So.  969. 

[3]  We  have  examined  the  entire  record,  including  the  testi- 
mony of  the  witnesses  and  the  report  of  the  engineer,  which  is 
very  full  and  complete,  covering  every  detail  of  the  physical 
facts  surrounding  the  situation  of  the  properties  of  the  parties 
as  well  as  the  bridge  and  the  approaches  thereof,  the  number  of 
passengers  handled  by  each  of  the  parties  in  a  given  period,  the 
number  of  transfers  and  the  revenue  derived  therefrom  by  each, 
the  amount  of  travel  over  the  bridge,  the  congested  condition 
thereof  during  the  daytime  and  nighttime,  the  time  required  to 
make  the  crossing  of  the  bridge  by  the  cars,  and  the  number  of 
cars  that  are  now  required  by  the  defendant  to  handle  the  traffic 
and  maintain  an  adequate  schedule  for  the  convenience  of  the 
public  and  would  be  required  if  the  joint  operation  were  in- 
stalled, and  in  concluding  his  report  said: 

"I  deem  it  what  the  people  require  is  service,  and  contend 
that  one  company  can  operate  over  the  single  track  between 
Tulsa  and  West  Tulsa  and  give  better  service*  than  two  com- 
panies. It  is  immaterial  what  kind  of  a  block  system  was  in- 
stalled; two  systems  would  be  bound  to  cause  delay  in  operat- 
ing over  bridge.    If  the  Commission  ordered  connection  on  the 

P.UJL1920A. 


TULSA  STREET  R.  CO.  t.  OKLAHOMA  UNION  R.  00.  603 

east  approach  of  the  Arkansas  river  bridge  as  prayed  for  by  the 
Tulsa  Street  Railway  Company,  they  would  still  be  unable  to 
operate  until  they  had  permanent  injunction  dissolved  which 
forbids  them  to  operate  from  Twelfth  street  to  desired  connec- 
tion. I  think  the  proper  solution  is  to  give  the  public  equal 
transportation  facilities  between  Tulsa  and  West  Tulsa,  and  a 
transfer  system  at  Fourth  and  Main:  between  the  Tulsa  Street 
Railway  Company  and  the  Oklahoma  Union  Railway  Company, 

#  

would  do  this.  The  Tulsa  Street  Railway  Company  transfer 
would  be  good  for  continuous  passage  on  the  lines  of  the  Okla- 
homa Union  Railway  from  Fourth  and  Main  to  Center  avenue 
in  West  Tulsa.  The  Oklahoma  Union  Railway  transfer  would 
be  good  for  a  continuous  passage  from  Fourth  and  Main  on  any 
line  of  the  Tulsa  Street  Railway.  The  Tulsa  Street  Railway 
and  the  Oklahoma  Union  Railway  are  charging  a  5-cent  fare. 
About  the  longest  route  on  the  Tulsa  Street  Railway  is  5  miles, 
and  on  the  Oklahoma  Union  Railway  4£  miles.  A  passenger 
can  now  get  on  the  Tulsa  Street  Railway  at  Kendall  college, 
and  transfer  to  Sand  Springs  interurban  at  Third  and  Maple, 
and  ride  7.7  miles  for  5  cents,  under  the  present  transfer  sys- 
tem between  these  companies.  If  a  transfer  between  the  Tulsa 
Street  Railway  Company  and  the  Oklahoma  Union  Railway 
Company  at  Fourth  and  Main  be  established  on  the  same  basis 
the  longest  route  a  passenger  could  be  carried  is  5.5  miles,  of 
which  3.5  miles  would  be  on  the  Tulsa  Street  Railway  and  2 
miles  on  the  Oklahoma  Union  Railway. 

"Both  railway  systems  in  Tulsa  are  handicapped  in  trying 
to  operate  on  a  single  track,  and  is  now  double-tracking.  The 
Oklahoma  Union  Railway  Company  has  submitted  a  proposi- 
tion to  the  city  of  Tulsa  to  extend  its  track  from  Elwood  on 
Fourth  to  its  line  along  the  Frisco.  This  extension,  when  in- 
stalled, will  materially  assist  in  operating  cars  from  Main  street 
to  Center  avenue  in  West  Tulsa.  If  the  company  would  double- 
track  from  Elwood  to  Main  on  Fourth,  it  would  benefit  oper- 
ating conditions. 

"As  I  formerly  stated,  I  think  it  is  only  a  matter  of  time 
until  all  railroads  will  have  to  cease  using  the  present  highway 
bridge  as  the  public  will  demand  its  full  capacity,  and  that  the 
street  and  interurban  lines  will  be  compelled  to  provide  their 
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own  bridge.  It  would  be  of  advantage  to  the  Tulsa  Street  Rail- 
way Company  to  extend  its  line  from  Twelfth  and  Frisco  to 
Fifteenth  and  construct  a  bridge  across  the  Arkansas  river  be- 
tween Fifteenth  street  in  Tulsa  and  Mitchell  in  West  Tulsa, 
It  is  going  to  be  necessary  for  the  Oklahoma  Union  Railway 
Company  to  increase  its  service  in  car  capacity  and  in  time  in 
operating  between  Main  and  Center  avenue  in  West  Tulsa.  It 
seems  about  as  fast  as  they  can  operate  cars  over  the  bridge  and 
clear  it  is  from  nine  to  ten  minutes.  This  they  will  be  unable 
to  do  to  an  advantage  until  they  get  their  loop  completed  on 
Fourth  street  and  double  to  Main,  and  double-track  from  Mitch- 
ell to  Center  avenue  in  West  Tulsa.  It  is  impossible  to  keep 
schedule  and  give  adequate  service  on  a  single  track  unless  same 
is  operated  on  a  loop.  I  am  attaching  a  map  to  the  Commis- 
sion's report  showing  location  of  all  street  and  interurban  lines 
now  in  operation  in  Tulsa,  and  West  Tulsa. 

"As  I  advised  heretofore,  I  have  attached  to  Commission's 
report  the  Tulsa  Street  Railway  and  the  Sand  Springs  interurban 
transfers.  I  can  see  no  reason  why  the  same  forms  of  transfer 
are  not  applicable  between  the  Tulsa  Street  Railway  Company 
and  the  Oklahoma  Union  Railway  Company.  I  fail  to  see  where 
there  would  be  any  difficult  accounting  feature  in  handling  these 
transfer  coupons.  I  do  not  think  a  transfer  system  as  outlined 
heretofore  is  unreasonable.  As  noted,  the  longest  haul  on  a 
transfer  would  be  5.5  miles,  which  you  can  see  from  the  map 
would  be  a  very  rare  occurrence.  In  Oklahoma  City,  a  passen- 
ger by  using  the  transfer  system  now  in  vogue,  can  ride  10.7ft 
miles  for  one  5-cent  fare. 

"If  this  transfer  system  is  installed,  both  companies  will  be 
receiving  benefits  from  the  Tulsa  highway  bridge,  and  as  the 
Oklahoma  Union  Railway  Company  is  now  paying  Tulsa  coun- 
ty $200  a  month  rental  for  the  use  of  the  bridge  for  street  and 
interurban  railway  purposes,  I  believe  it  should  be  reimbursed 
by  the  Tulsa  Street  Railway  Company  for  a  portion  of  this 
rental  to  equalize  the  indirect  benefits  received  by  the  Tulsa 
Street  Railway  Company.  A  fair  amount  of  this  rental  to  be 
paid  by  the  Tulsa  Street  Railway  Company  to  the  Oklahoma 
Union  Railway  Company  would  be  the  ratio  the  transfer  tickets 
collected  by  the  Oklahoma  Union  Railway  Company  bears  to 
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the  total  number  of  passengers  carried  over  the  bridge.  This 
settlement  should  be  made  not  later  than  five  days  after  the 
last  day  of  each  calendar  month. " 

We  think  that  the  authorities  cited  are  conclusive  upon  the 
two  propositions  under  consideration — had  the  Commission 
jurisdiction  to  make  the  order,  and  was  the  order  reasonable 
and  just — and  that  both  questions  must  be  answered  in  the 
affirmative,  which  are  the  only  questions  involved  in  this  appeal, 
or  at  least  are  the  ones  that  should  and  must  control. 

That  the  Commission  was  legally  authorized  and  empowered 
to  hear  and  determine  this  case,  we  think  there  can  be  no  doubt. 
Then  was  its  order  sustained  by  the  evidence  in  the  record  sup- 
ported by  its  prima  facie  presumption  to  such  an  extent  that  we 
cannot  say  that  it  is  unjust  and  unreasonable?  After  a  careful 
reading  of  the  record,  we  must  answer  in  the  affirmative. 

The  actions  of  the  Commission  are  in  all  things  affirmed. 

Rehearing  denied  October  7,  1919. 
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ST.  LOUIS  &  SAN  FRANCISCO  BAILWAY  COMPANY 

v. 

STATE  et  al. 

[No.  9377.] 

(—  Okla.  — ,  184  Pac  442.) 

MaOroads  —  Duty  to  receive  and  carry. 

1.  The  general  rule  is  that  it  is  the  duty  of  every  common  carrier  to 
receive  for  carriage  and  to  carry  goods  of  any  person  tendered  to  it  for 
transportation,  provided  the  goods  are  such  as  it  holds  itself  out  as 
willing  to  carry;  and  it  is  ordinarily  the  duty  of  the  common  carrier 
to  furnish  vehicles  suitable  in  every  respect  for  the  safe  transportation 
of  the  various  kinds  of  property  which  are  usually  carried  by  it,  and 
any  failure  to  observe  its  duty  in  this  regard  will  render  it  liable  for 
loss  or  injury  caused  thereby. 

Service  —  Railroads  —  Tank  cars  —  Duty  to  furnish.  H 

2.  Where  articles  of  an  extraordinary  character  are  offered,  a  car- 
rier is  not  bound  to  accept  them,  or  provide  facilities  of  a  different 
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kind  from  those  usually  furnished  for  transportation ;  hence  a  railroad 
company  was  not  required,  under  {  18,  art.  9,  of  the  Constitution,  to 
furnish  tank  cars  to  carry  the  oils  of  a  refinery. 

[October  7,  1010.] 

Appeal  from  an  order  of  the  Corporation  Commission  on 
complaint  by  the  Lawton  Refining  Company  against  the  St 
Louis  &  San  Francisco  Railway  Company  to  enjoin  it  from 
withdrawing  certain  tank  cars,  and  praying  that  it  be  required 
to  furnish  additional  tank  cars.  The  order  required  the  rail- 
road to  furnish  such  cars;  reversed  with  directions  to  dismiss 
the  complaint. 

Appearances:  W.  E.  Evans,  of  St.  Louis,  Mo.,  and  R.  A. 
Kleinschmidt,  of  Oklahoma  City,  for  appellant ;  S.  P.  Freeling, 
of  Oklahoma  City,  for  the  State ;  and  B.  M.  Parmenter,  of  Law- 
ton,  for  appellee,  Lawton  Refining  Co. 

Owen,  C.  J.:  The  refining  company,  a  corporation  doing 
business  at  Lawton,  Oklahoma,  buying,  selling,  and  shipping 
crude  and  refined  oils,  complained  that  the  railroad  company 
heretofore  had  furnished  four  tank  cars  for  the  use  of  the  re- 
fining company  in  transporting  its  merchandise,  both  crude  and 
refined  oils,  but  had  given  notice  that  such  cars  would  be  with- 
drawn from  its  use,  and  the  volume  of  business  would  require 
the  use,  not  only  of  these  four  cars,  but  additional  tank  cars, 
and  prayed  the  railroad  company  be  restrained  and  enjoined 
from  taking  the  four  cars  out  of  its  use,  and  be  required  to  fur- 
nish additional  tank  cars.  The  Corporation  Commission  made 
an  order  requiring  the  railroad  company  to  furnish  the  refining 
company  the  tank  cars  as  requested. 

[1,  2]  The  railroad  company  contends  the  Corporation 
Commission  was  without  jurisdiction  or  authority  to  make  the 
order,  or  to  make  any  order  respecting  the  subject  matter  of  the 
complaint.  The  question  necessary  for  determination  is  whether 
it  was  the  duty  of  the  railroad  company,  under  §  18,  art.  9,  of 
the  Constitution,  to  furnish  tank  cars  to  be  used  by  the  refin- 
ing company  in  the  transportation  of  its  products  over  the  rait 
road  company's  tracks. 

The  general  rule  is  well  settled  that  it  is  the  duty  of  every 
common  carrier  to  receive  for  carriage  and  to  carry  the  goods 
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of  any  person  tendered  to  it  for  transportation,  provided  the 
goods  are  such  that  it  holds  itself  out  as  willing  to  carry.  10 
a  J.  65 ;  Covington  Stock-Yards  Co.  v.  Keith,  139  U.  S.  128, 
11  Sup.  Ct.  461,  35  L.  ed.  73 ;  Elliott  on  Railroads,  §  1465. 
Subject  to  some  exceptions,  it  is  also  the  duty  of  the  common 
carrier  to  furnish  cars  suitable  in  every  respect  for  the  safe 
transportation  of  the  various  kinds  of  property  which  are  usual- 
ly carried  by  it  Special  cars  must  be  furnished  in  some  in- 
stances for  transportation  of  perishable  products,  refrigerator 
cars  for  vegetables  and  meats,  and  other  cars  particularly  adapt- 
ed for  the  goods  transported,  as  stock  cars  for  cattle,  and  any 
failure  to  observe  its  duty  in  this  regard  will  render  the  carrier 
liable  for  loss  or  injury  caused  by  such  failure.  10  C.  J.  85; 
Hutchinson  on  Carriers,  §  505;  Atlantic  Coast  R.  Co.  v.  Ger- 
aty,  91  C.  C.  A.  602,  166  Fed.  10,  20  L.RA.(N.S.)  310.  This 
general  rule,  however,  is  not  without  exception  and  qualifica- 
tion. Elliott  on  Railroads,  §  1474;  United  States  v.  Pennsyl- 
vania R.  Co.  242  U.  S.  208,  37  Sup.  Ct  95,  61  L.  ed.  251; 
Chicago  R.  I.  &  P.  R.  Co.  v.  Lawton  Refin.  Co.  253  Fed.  705,  * 
165  C.  C.  A.  299.  In  the  case  of  United  States  v.  Pa.  Ry.  Co. 
supra,  tank  cars  were  held,  to  be  an  exception  to  the  general  rule. 
It  was  also  held  the  Interstate  Commerce  Commission  was  with- 
out authority  or  power  to  require  the  common  carrier  to  furnish 
such  cars,  and  that  case  was  followed  by  the  Circuit  Court  of 
Appeals  in  the  case  of  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lawton 
Refin.  Co.  supra,  where  it  was  said: 

"Where  articles  of  an  extraordinary  character  are  offered,  a 
carrier  is  not  bound  to  accept  them,  or  provide  facilities  of  a 
different  kind  from  those  usually  furnished  for  transportation ; 
hence  a  railroad  company  was  not  required  to  furnidh  tank  cars 
to  carry  the  oils  of  a  refinery. " 

In  Re  Private  Cars,  50  Interstate  Commerce  Commission  R. 
652,  the  Interstate  Commerce  Commission  found  there  are  59 
varieties  of  liquids  regularly  transported  in  tank  cars,  and  that 
cars  used  for  transportation  of  one  kind  of  liquid  ordinarily 
cannot  be  used  for  transportation  of  another  of  the  varieties, 
many  of  these  liquids  requiring  especially  constructed  cars,  with 
special  fittings.    In  that  case,  among  other  things,  it  was  said: 

"It  is  more  economical  and  more  efficient  for  the  refiner  to 
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furnish  a  tank  car,  either  owning  it  or  leasing  it  from  some  con- 
cern, than  for  the  railroad  company  to  own  it.  A  refiner  pro- 
ducing two  kinds  of  oil,  gasoline  and  residuum,  requires  two 
kinds  of  cars.  Another  refiner,  producing  all  grades  of  oil, 
from  the  lighter  oil  down  to  coke,  will  require  several  kinds  of 
cars:" 

Counsel  rely  upon  the  case  of  Atlantic  Coast  R.  Co.  v.  Ger- 
aty,  supra,  where  the  railroad  company  was  held  liable  in  damages 
for  a  failure  to  furnish  refrigerator  cars  for  transportation  of 
vegetables;  but  the  facts  of  that  case  easily  distinguish  it  from 
the  instant  case.  There  the  railroad  company  had  induced 
plaintiff,  and  other  vegetable  growers  in  that  region,  to  plant 
certain  crops,  expecting  that,  if  they  raised  vegetables,  refrig- 
erator cars  necessary  for  such  vegetables  would  be  obtained,  and 
under  these  facts  it  was  held  the  plain  ciff  was  entitled  to  recover 
damages  sustained  by  the  carrier's  refusal  to  furnish  refrig- 
erator cars  on  reasonable  demand  for  transportation  of  plain- 
tiff's cabbages.    It  was  said: 

"Where  plaintiff,  owning  a  farm  in  a  truck  region,  was  in- 
duced to  plant  a  large  quantity  of  cabbages  by  assurance  of 
defendant  railroad  company  that  refrigerator  cars  would  be  fur- 
nished to  transport  the  cabbages  to  market,  which  it  refused  to 
do  on  reasonable  demand,  plaintiff  was  entitled  to  recover  for 
unharvested  cabbage  which  spoiled  because  of  defendant's  re- 
fusal to  furnish  refrigerator  cars.     .    .    ." 

In  the  instant  case,  the  action  is  not  for  damages,  but  one  to 
compel  the  common  carrier  to  furnish  tank  cars  under  an  alleged 
duty  resting  upon  the  common  carrier  and  not  by  virtue  of  any 
contract.  Counsel  also  rely  npon  the  case  of  State  v.  Cincin- 
nati, W.  &  B.  R.  Co.  47  Ohio  St  130,  23  N.  E.  928,  7  L.R.A. 
319,  but  the  question  involved  there  was  a  discrimination  in 
the  rates  charged.  No  such  question  is  presented  in  this  case. 
The  Corporation  Commission  was  without  authority  to  make 
the  order. 

The  case  is  therefore  reversed,  with  directions  to  dismiss  the 
complaint 

Harrison  and  Bailey,  JT.,  did  not  participate. 
The  other  Justices  concur. 
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PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

/ 

C.  A.  PAGAN  et  al.  RECEIVERS  OP  THE  PITTSBURGH 

RAILWAYS  COMPANY 

v. 

PITTSBURGH  TRANSPORTATION  COMPANY. 

» 

[Complaint  Docket  No.  2840.] 

Proceedings  —  Commissions  —  Not  bound  by  strict  rules  of  pleading. 

1.  The  Pennsylvania  Commission  in  the  investigation  of  complaints 
against  public  utilities,  is  not  bound  by  the  strict  rules  of  pleading. 

Orders  —  When  not  unwarranted  by  pleading, 

2.  An  order  to  the  effect  that  the  respondent  ceased  from  operating 
autobusses  in  the  streets  of  a  city  except  as  provided  for  in  its  certifi- 
cate of  public  convenience,  is  not  unwarranted  under  a  complaint  alleg- 
ing that  the  respondent  was  operating  autobusses  on  routes  in  streets 
not  specified  in  its  certificate  of  public  convenience,  and  citing  as  one 
specific  instant,  the  operation  on  a  designated  day  of  specifically  desig- 
nated autobusses  bearing  the  number  of  the  certificate  of  public  con- 
venience on  streets  not  designated  therein. 

Incorporation  —  Certificate  of  approval  —  Effect. 

3.  A  certificate  by  the  Pennsylvania  Commission,  approving  the 
application  for  the  incorporation  of  an  automobile  transportation  com- 
pany, does  not  confer  the  right  upon  the  company  to  begin  operation 
within  the  territory  covered  by  its  charter,  but  it  must  procure  a 
tertificate  of  public  convenience. 

(Killing,  Commissioner,  dissents.) 

[October  14,  1910.] 

Complaint  that  respondent  is  operating  autobusses  as  a  com- 
mon carrier  on  streets  and  highways  other  than  those  authorized 
by  its  certificate  of  public  convenience  and  necessity;  order 
directing  that  operation  be  discontinued;  reaffirmed  on  rehear- 
ing.   For  original  order,  see  P.U.R.1919E,  990. 

Reed,  Commissioner:  This  application  for  rehearing  is  predi- 
cated, first,  on  the  contention  that  the  report  and  order  of  the 
Commission,  heretofore  made,  is  broader  than  the  issue  framed 
by  the  pleadings,  and,  second,  that  the  Commission  erred  in  its 
interpretation  and  application  of  the  Public  Service  Company 
Law  to  the  facts  before  it  for  consideration. 

The  receivers  of  the  Pittsburgh  Railways  Company  filed  a 
complaint  alleging  that  the  Pittsburgh  Transportation  Com- 
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pany  was  operating  autobusses  on  routes  and  vario.us  streets  and 
highways  not  specified  in  its  certificate  of  public  convenience 
issued  at  No.  A.  1423-1917,  and  cited  as  one  specific  instance 
the  operation,. May  27,  1919,  of  three  specially  designated  auto- 
busses  bearing  license  Nos.  96426,  53469,  and  53470  respective- 
ly, all  bearing  P.  S.  C.  Pa.  Certificate  No.  A.  1423-1917,  off 
the  route  therein  described,  and  states  in  a  concluding  paragraph 
that  the  operation  of  said  autobusses  on  routes,  streets,,  and 
highways  not  authorized  by  said  certificate,  and  especially  the 
operation  of  said  autobusses  on  May  27,  1919,  was  violative  of 
this  certificate,  and  concluded  with  the  prayer  that  the  respond- 
ent be  restrained  from  operating  autobusses  on  any  other  than 
the  routes  designated  in  said  certificate.  The  transportation 
company  replied  to  this  complaint  that  it  had  obtained  from  the 
Commission  a  certificate  of  public  convenience  No.  A.  211-1916 
(a  certificate  approving  its  application  for  incorporation)  which 
authorized  it  to  furnish  a  general  autobuss  service  in  the  city 
of  Pittsburgh  and  county  of  Allegheny,  and  that  it  had  been 
furnishing  such  service  thereunder,  and  denied  that  any  service 
specially  referred  to  as  being  furnished  on  May  &7,  1919,  was  in 
violation  of  any  order  of  the  Commission,  and  averred  that  such 
service  was  furnished  in  accordance  with  the  certificate  of  pub- 
lic convenience  No.  A.  211-1916. 

On  the  hearing  it  was  developed  that  respondent  was  operat- 
ing its  autobusses  in  a  general  service  throughout  the  city  of 
Pittsburgh^  and  the  respondent  maintained  both  by  its  testi- 
mony and  in  its  brief  of  argument  that  such  right  was.  secured 
by  the  certificate  of  public  convenience  No.  A.  211-1916,  evidenc- 
ing its  incorporation. 

[1,  2]  It  is  to  be  observed  that  the  subject  of  complaint  is 
the  operating  of  autobusses  off  the  route  designated  in  certificate 
No.  A.  1423-1917 ;  the  reference  to  certain  designated  auto- 
busses which  were  being  so  operated  could  have  no  other  signifi- 
cance than  that  of  identification.  In  any  event  the  order  of  the 
Commission  is  confined  to  the  subject  of  the  complaint,  and  if 
the  Commission  in  its  investigation  of  complaints  were  subject 
to  the  strict  rules  of  pleading,  which  it  is  not,  its  order  in  this 
case  could  not  be  held  to  violate  such  rules. 
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Under  the  pleadings  and  evidence,  and  the  respondent's  con- 
tention based  thereon  that  it  had  a  right  to  operate  autobusses 
anywhere  in  the  city  of  Pittsburgh  and  county  of  Allegheny 
under  the  certificate  approving  its  application  for  incorporation, 
the  contention  that  the  order  heretofore  entered  is  unwarranted 
under  the  pleadings,  cannot  be  sustained.  New  York  &  P.  Co. 
v.  New  York  C.  R.  Co.  5  Pa.  C.  R.  392. 

* 

[3]  The  contention  that  the  certificate  approving  its  appli- 
cation for  incorporation  conferred  the  right  to  begin  the  exercise 
of  its  franchises  within  the  territory  covered  by  its  charter  can- 
not, in  the  opinion  of  the  Commission,  be  sustained. 

The  respondent's  application  for  incorporation  sets  forth  that 
"said  corporation  is  formed  for  the  purpose  of  transporting  pas- 
sengers  or  freight  by  motor  or  other  vehicles,  and  for  these  pur- 
poses to  buy,  sell,  lease,  and  otherwise  deal  in  automobiles  and 
other  vehicles."  Its  petition  to  the  Commission  states  that  the 
same  is  filed  "for  the  approval  of  its  incorporation."  While  the 
petition  contains  a  general  averment  as  to  the  kind  of  service  it 
intends  to  furnish,  it  does  not  contain  an  application  or  prayer 
for  the  right  to  begin  the  exercise  of  this  proposed  service.  The 
Commission  did  not  have  before  it  for  consideration  anything 
except  the  question  of  the  approval  of  the  application  for  in- 
corporation, and  was  not  furnished  with  any  data  or  informa- 
tion in  the  application  for  such  approval  whereby  it  could  either 
adjudicate  or  regulate  the  exercise  of  the  corporation's  franchises 
within  the  territory  covered  by  the  charter  when  granted.  The 
Commission,  therefore,  in  acting  upon  the  respondent's  petition, 
confined  its  order  to  the  approval  of  the  application  for  incorpo- 
ration, reciting  therein  that  the  petition  presented  w'as  by  the 
incorporators  for  the  approval  of  the  incorporation  of  the  "Pitts- 
burgh Transportation  Company  for  the  purpose  of  transporting 
passengers  or  freight  by  motor  or  other  vehicles,  and  for  those 
purposes  to  buy,  sell,  lease,  and  otherwise  deal  in  automobiles 
and  other  vehicles,"  thus  following  the  averment  of  purposes 
set  forth  in  the  application  for  a  charter,  and  concluded  the  order 
as  follows:  "It  is  ordered  that  a  certificate  of  public  conven- 
ience be  issued,  evidencing  the  Commission's  approval  of  said 
incorporation."    It  may  be  noted  parenthetically  that  the  charter 
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is  state  wide  in  character  and  not  confined  even  to  Allegheny 
county.  It  follows  then,  if  respondent's  contention  be  correct, 
that  it  may  now,  without  seeking  Commission's  approval,  en- 
gage in  business  in  every- portion  of  the  commonwealth;  in 
Philadelphia  as  well  as  Pittsburgh 

Subsection  M  of  §  1,  Article  IL,  of  the  Public  Service  Com- 
pany Law  expressly  requires  a  common  carrier  to  furnish  a  suffi- 
cient number  of  safe  cars,  vehicles,  or  other  facilities,  and  to 
run  and  operate  the  same  with  such  motive  power  as  may  reason- 
ably be  required  in  the  conveyance  of  passengers  or  property, 
and  to  run  and  operate  its  said  cars,  vehicles,  or  other  facilities 
with  such  frequency,  at  such  reasonable  and  proper  times,  and 
to  and  from  such  stations  or  points  as  the  Commission,  having 
regard  to  the  general  convenience  and  safety  of  the  public,  may 
require,  etc.  It  is  not  reasonable  to  suppose  that  it  was  intend- 
ed in  the  case  of  a  corporation  that  all  these  details  should  be  set 
forth  in  the  application  for  its  incorporation.  It  is  not  necessary 
that  they  should  be,  since  it  is  provided  in  subsections  "a"  and 
"b"  of  §  2,  Art  III.  (a)  that  upon  the  approval  of  the  Commis- 
sion, evidenced  by  its  certificate  of  public  convenience,  it  shall 
be  lawful  for  any  proposed  public  service  company  to  be  in- 
corporated, organized,  or  created,  and  (b)  to  begin  the  exercise 
of  any  right,  power,  franchise,  or  privilege,  under  any  ordinance, 
municipal  contract,  or  otherwise. 

To  hold  that  the  approval  of  incorporation  vests  the  company 
with  the  right  to  begin  the  exercise  of  its  franchises  within  the 
territory  covered  by  its  charter  would  be  to  ignore  subsection 
"b"  or  deprive  it  of  any  effective  purpose  in  the  administration 
of  the  act  in  its  entirety.  But  when  §  2,  Article  III.  is  read 
and  interpreted  in  connection  with  §  18,  Article  V.,  and  in  the 
light  of  subsection  "M"  of  §  1,  Article  IL,  it  becomes  clear  that 
the  approval  of  an  application  for  incorporation  and  the  right  to 
begin  the  exercise  of  the  corporate  franchises  are  separate  and 
distinct  subjects  for  consideration  by  the  Commission,  and  that 
the  approval  of  the  application  for  incorporation  does  not  in- 
volve an  adjudication  of  the  right  to  begin  business  coextensive 
with  the  charter  franchises.  That  corelated  sections  and  pro- 
visions of  the  act  should  be  read  and  interpreted  in  connection 
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with  each  other  is  a  principle  of  law  so  well  settled  as  to  scarce- 
ly need  the  citation  of  authorities  in  support  of  it.  It  was  so 
determined  in  the  case  of  Lycoming  Edison  Co.  v.  Public  Serv- 
ice Commission,  67  Pa.  Super.  Ct  608;  also  in  the  Pennsyl- 
vania Railroad  Co.  v.  Public  Service  Commission,  64  Pa.  Super. 
Ct.  586.  If  both  these  subjects  may  be  embodied  in  one  peti- 
tion and  acted  upon  by  the  Commission  at  the  same  time,  the 
petition  must  contain  the  necessary  averment  of  facts  to  enable 
the  Commission  to  do  so,  which  was  not  done  in  this  case.  If 
the  respondent,  by  the  Commission's  approval  of  its  application 
for  incorporation,  thereby  acquired  the  right  to  begin  the  exer- 
cise of  its  franchises  within  the  territory  covered  by  its  chartei, 
then  it  must  be  conceded  that  it  acquired  undefined  and  un- 
limited rights  in  disregard  of  subsection  "M"  of  §  1,  Art.  II. 
It  is  manifest,  however,  that  such  interpretation  of  the  act  of  ap- 
proval of  an  application  for  incorporation  would  violate  and 
render  meaningless  the  other  provisions  of  the  act  of  assembly 
hereinbefore  specially  cited.  In  Pennsylvania  Utilities  Co.  v. 
Lehigh  Nav.  Elec.  Co.  254  Pa.  289,  98  Atl.  950,  the  supreme 
court,  in  a  per  curiam  opinion,  plainly  indicates  that  a  corpo- 
ration, after  the  effective  date  of  the  Public  Service  Company 
Law,  before  beginning  the  exercise  of  its  franchises,  must  first 
obtain  the  permission  of  the  Commission,  evidenced  by  its  cer- 
tificate of  public  convenience.  In  Bethlehem  City  Water  Co. 
v.  Public  Service  Commission,  70  Pa.  §uper.  Ct.  499,  it  ap- 
pears that  the  Northampton  County  Water  Company  was  in- 
corporated in  1916  for  the  purpose  of  supplying  water  to  the 
public  in  the  borough  of  Freemansburg.  The  Act  of  May  21, 
1901,  P.  L.  270,  conferred  upon  it  the  power  and  authority  to 
extend  its  plant  or  works  for  the  supply  of  water  to  lots  of  land 
in  any  tract  or  district  adjacent  to  said  borough  upon  the  re- 
quest of  the  owners  of  a  majority  of  the  lots  of  land  in  such 
tract  or  district,  with  such  rights,  and  subject  to  such  duties 
within  such  tract  or  district  as  may  have  been  conferred  and 
imposed  by  its  charter  within  the  borough  therein  designated. 
In  other  words  upon  compliance  with  this  act  of  assembly  the 
company  acquired  charter  rights  in  territory  adjacent  to  the 
borough  of  Freemansburg.    The  superior  court  held  that  the 
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company  was  obliged  to  apply  to  this  Commission  and  secure 
a  certificate  of  public  convenience  before  its  original  charter 
rights  could  be  so  extended.  This,  as  the  writer  interprets  it, 
mbans  that  before  the  company  could  exercise  this  new  charter 
right  acquired  under  the  act  of  assembly,  it  had  to  secure  the 
permission  of  the  Commission  to  do  so  evidenced  by  its  cer- 
tificate of  public  convenience. 

.  The  Commission  is  not  convinced  that  any  error  is  involved 
in' the  order  heretofore  entered,  and  for  the  reasons  stated  the 
application  for  a  rehearing  is  refused. 

Killing,  Commissioner,  dissenting:  On  June  27,  1916,  the 
Commission  approved  an  Application  (No.  211)  of  the  respond- 
eat^ the, Pittsburgh  Transportation  Company,  for  incorporation, 
under  paragraph  (a)  of  §  2,  Art.  III.,  of  the  Public  Service 
(Jompany  Law,  and  issued  its  certificate  of  public  convenience 
evidencing  such  approval.  The  purpose  for  which  respondent 
was  incorporated,  as  stated  in  its  charter,  is  "Said  corporation 
is  formed  for  the  purpose  of  transporting  passengers  or  freight 
by  motor  or  other  vehicles  and  for  these  purposes  to  buy,  sell, 
lease,  and  otherwise  deal  in  automobiles  and  other  vehicles." 

Respondent  company,  after  its  incorporation,  began  business 
in  the  city  of  Pittsburgh  without  making  any  application  to  the 
Commission  under  paragraph  (b)  of  said  §  2,  supra. 

On  May  16,  1917,  the  Pittsburgh  Eailway  Company  filed 
a  complaint  (No.  1500)  against  respondent  company  alleging 
that  it  was  operating  jitney  cars  over  certain  streets  in  the  city  of 
Pittsburgh  on  which  complainant  was  operating  its  line  of  street 
railway.  After  hearing,  respondent,  at  the  suggestion  of  the 
Commission,  made  an  application  (No.  1423)  to  the  Commission 
ior  a  certificate  of  public  convenience  for  the  right  to  operate 
its  autobusses  on  certain  streets  in  the  city  of  Pittsburgh  and 
a  certificate  was  granted  to  it  on  August  14,  1917,  evidencing 
the  Commission's  approval  of  respondent's  beginning  the  exercise 
of  its  right  to  operate  autobusses  over  certain  streets  therein 
named  in  the  city  of  Pittsburgh,  and  on  the  same  day  the  Com- 
mission  also  issued  an  order  against  respondent  requiring  it  to 
ce^tse  a^d  desist  from  operating  autobusses  on  certain  other 
streets  in  the  city  of  Pittsburgh  named  in  said  order. 
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On  June  20,  1919,  the  receivers  of  the  Pittsburgh  Railways 
Company  files  a  second  complaint  (No.  2849)  against  respondent 
alleging  that  it  was  operating  autobusses  on  certain  streets 
therein  mentioned,  other  than  those  authorized  by  the  former 
certificate  issued  by  the  Commission,  and  after  hearing  the  Com- 
mission on  August  12,  1919,  Fagan  v.  Pittsburgh  Transp.  Co. 
P.TJ.R.191&E,  990,  issued  its  report  and  order  to  the  effect  that 
respondent  should  cease  and  desist  from  operating  autobusses 
in  the  city  of  Pittsburgh  or  Allegheny  county,  except  as  provided 
for  in  the  certificate  theretofore  issued  to  it  on  August  14,  1917, 
and  on  application  being  made  for  a  rehearing  the  Commission 
filed  a  further  report  adhering  to  its  former  action. 

We  are  not  in  accord  with  the  conclusions  reached  by  the 
Commission.    Our  objections  may  be  stated  as  follows : 

(a)  That  respondent  having  been  incorporated,  with  the  ap- 
proval of  the  Commission,  it  cannot  be  required  to  make  a  second 
application  to  the  Commission  for  the  approval  of  the  beginning 
of  the  exercise  of  its  right  to  operate  and  carry  on  the  business 
for  which  it  was  incorporated. 

(b)  When  respondent's  application  for  incorporation  was  ap- 
proved by  the  Commission,  and  it  also  received  executive  ap- 
proval and  had  its  charter  issued,  its  charter  rights  were  duly 
set  forth  therein,  which,  we  contend,  carries  with  it  the  right 
to  begin,  and  continue  to  render,  the  public  service  for  which  it 
was  incorporated,  and  that  the  territory  in  which  it  may  operate 
is  not  less  than  the  city  of  Pittsburgh  and  may  be  greater. 

(c)  There  is  no  authority  vested  in  the  Commission  to  de- 
termine or  pass  upon  the  charter  rights  of  respondent,  as  set 
forth  in  its  charter,  nor  to  make  any  order  restricting  the  same. 
The  extent  of  respondent's  charter  rightis  are,  and  can  only  be, 
determined  thrdugh  judicial  inquiry,  and,  therefore,  the  orders 
made  by  the  Commission  permitting  it  to  operate  on  certain 
streets  in  the  city  of  Pittsburgh  did  not  grant  to  it  any  right 
it  does  not  already  possess,  and  that  the  orders  preventing  it 
from  operating  on  other  streets  are  violative  of  ite  charter  rights, 
and,  therefore,  null  and  void.  That  if  respondent's  charter  does 
not  give  it  the  right  to  operate  on  the  streets  of  Pittsburgh,  ite 
charter  is  a  nullity,  and  the  certificate  of  the  Commission  can- 
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not  grant  it  any  such  right,  as,  by  so  doing,  it  would  be  enlarg- 
ing respondent's  charter  rights. 

Section  2,  of  Article  III  of  the  Public  Service  Company  Law 
is  as  follows:  'TTpon  the  approval  of  the  Commission  evidenced 
by  its  certificate  of  public  convenience,  first  had  and  obtained, 
and  not  otherwise,  it  shall  be  lawful  for  any  proposed  public 
service  company: 

(a)  To  be  incorporated,  organized,  or  created :  Provided,  that 
existing  laws  relative  to  the  incorporation,  organization,  and  crea- 
tion of  such  companies,  shall  first  have  been  complied  with  prior 
to  the  application  to  the  Commission  for  its  certificate  of  public 
convenience. 

(b)  To  begin  the  exercise  of  any  right,  pbwer,  franchise,  or 
privilege,  under  any  ordinance,  municipal  contract,  or  other* 
wise." 

Under  the  provisions  of  the  Public  Service  Company  Law, 
a  public  service  company  may  be  either  a  corporation  .or  an 
individual.    A  "proposed"  public  service  company  may  be : 

(a)  Where  three  or  more  persons  having  associated  them- 
selves, and  executed  an  application  for  a  charter  which  has  been 
certified  by  the  secretary  of  the  commonwealth  to  the  Commis- 
sion for  its  approval  under  paragraph  (a)  of  §  2  supra.  If  the 
application  is  approved  by  the  Commission  it  goes  to  the  gov- 
ernor for  executive  action ;  if  approved  by  the  governor,  upon  the 
recording  of  its. charter  as  provided  by  law,  it  ceases  to  be  a 
"proposed"  public  service  company  and  becomes  one  in  fact. 

(b)  An  individual  being  in  esse  becomes  a  proposed  public 
service  company  when  he  makes  application  to  the  Commission 

under  paragraph   (b)   §  2,  supra,  for  the  right  to  begin  the 

i 

exercise  of  any  right,  power,  franchise,  or  privilege  under  any 
ordinance,  municipal  contract,  or  otherwise.  As  soon  as  such 
right  is  approved  by  the  Commission,  he  ceases  to  be  a  proposed 
public  service  company  and  becomes  one  in  fact  Section  2, 
above  quoted,  as  therein  stated  treats  only  of  proposed  public 
service  companies,  and  in  our  opinion  paragraph  (a)  thereof, 
relates  solely  to  proposed  corporation  public  service  companies, 
and  paragraph  (b)  to  individuals. 

In  the  case  of  Pennsylvania  Utilities  Co.  v.  Lehigh  Navigation 
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Elec.  Co.  254:  Pa.  289,  98  Atl.  950,  cited  in  the  Commission's 
report,  both  companies  were  incorporated  before  the  approval  of 
the  Public  Service  Company  Law,  with  charter  rights  to  do 
business  in  the  same  municipal  districts.  The  utilities  company, 
the  complainant,  having  exercised  its  right,  was  doing  a  public 
service  business  in  certain  municipalities,  and  the  respondent, 
the  Lehigh  Navigation  Electric  Company,  sought,  after  the 
enactment  of  the  Public  Service  Company  Law,  to  exercise  its 
charter  rights  therein,  which  was  objected  to  by  the  utilities 
company,  contending  that  the  respondent  had  not  begun  to  exer- 
cise any  of  its  rights,  powers,  franchises,  or  privileges  therein, 
and  asked  the  Commission  to  restrain  it  from  invading  the  terri- 
tory already  served  by  complainant.  To  this  complaint  respond- 
ent filed  its  demurrer,  contending  the  Commission  had  no 
jurisdiction  of  the  matter.  In  the  report  of  the  Commission  dis- 
missing the  complaint,  2  Pa.  C.  R.  p.  74,  speaking  through 
Commissioner  Pennypacker  it  said: 

"Paragraph  (a)  of'  the  section  under  consideration  applies 
only  to  the  incorporation,  organization,  and  creation  of  char- 
tered companies.  It,  therefore,  became  necessary  to  add  a  para- 
graph to  cover  the  other  class  of  public  service  companies  con- 
sisting of  persons  engaged  for  profit  in  the  same  business.  This 
appears  to  have  been  the  purpose  of  paragraph  (b).  Such  an 
interpretation  harmonizes  all  of  the  related  sections  of  the  act 
and  is  strengthened  by  the  use  of  the  word  'proposed.'  This 
descriptive  word  cannot  be  applied  to  a  corporation  in  existence 
with  all  of  its  powers,  and  franchises  before  the  passage  of  the 
act  It  fits  exactly  the  case  of  a  combination  of  persons  or  an 
individual  intending  to  engage  for  profit  in  that  kind  of  business, 
but  who  do  not  become  a  public  service  company  until  they  begin 
the  exercise  of  the  rights  conferred  upon  them." 

Upon  an  appeal  being  taken  in  this  case  the  action  of  the 
Commission  dismissing  the  complaint  was  affirmed  by  the  su- 
preme court  in  a  per  curiam  opinion. 

In  the  case  of  Pine  Grove  Elec.  L.  H.  &  P.  Co.  v.  Eastern 
Pennsylvania  L.  H.  &  P.  Co.  5  Pa.  C.  R.  427,  P.1LR.1917F, 
879,  the  facts  were  as  follows: 

The  complainant,  incorporated  in  1912,  was  rendering  pub* 
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lie  service  in  Pine  Grove  borough  and  the  adjacent  territory 
in  Pine  Grove  township.  The  application  of  the  Eastern  Penn- 
sylvania Electric  Light,  Heat  &  Power  Company  of  Pine  Grove 
township  to  do  business  in  Pine  Grove  township  was  duly  ap- 
proved by  the  Commission  and  a  charter  issued  to  it,  and  soon 
thereafter  it  was  consolidated  with  the  Eastern  Pennsylvania 
Light,  Heat  &  Power  Company,  which  consolidation  was  also 
approved  by  the  Commission.  No  application  was  made  to,  nor 
approval  given  by,  the  Commission  to  either  the  Pennsylvania 
Light,  Heat  &  Power  Company  of  Pine  Grove  township  at  the 
time  it  was  chartered,  or  to  the  Eastern  Pennsylvania  Light, 
Heat  &  Power  Company,  at  the  time  the  Commission  approved 
the  agreement  of  consolidation  between  it  and  the  Eastern  Penn- 
sylvania Light,  Heat  &  Power  Company  of  Pine  Grove  town- 
ship, for  the  approval  of  the  beginning  of  the  exercise  of  the 
right  to  do  business  under  paragraph  (b)  §  2,  supra.  When 
the  consolidated  company  began  its  business  in  Pine  Grove  town- 
ship  the  Pine  Grove  Electric  Light,  Heat  &  Power  Company 
filed  a  complaint,  alleging  that  respondents  were  about  to  be- 
gin the  supplying  of  electricity  in  a  portion  of  Pine  Grove 
township  and  should  be  ordered  by  the  Commission  to  desist 
from  exercising  the  right  to  render  service  therein,  one  of  the 
reasons  alleged  being  as  follows:  "First.  Because  the  Eastern 
Pennsylvania  Light,  Heat  &  Power  Company  of  Pine  Grove 
township  has  not  secured  from  the  Commission  a  certificate  of 
public  convenience  evidencing  the  Commission's  approval  of  the 
beginning  of  the  exercise  of  its  rights,  powers,  franchises,  and 
privileges,  under  the  provisions  of  Article  III,  §  2,  clause  (b)  of 
the  Public  Service  Company  Law." 

The  Commission  dismissed  the  complaint  and  in  its  report 
held:  "After  the  incorporation  of  the  Eastern  Pennsylvania 
Light,  Heat  &  Power  Company  of  Pine  Grove  township,  it 
and  the  other  respondent  applied  to  this  Commission  for  the  ap- 
proval of  an  agreement  of  sale  by  which  the  first  named  com- 
pany and  a  number  of  other  companies  transferred  all  their 
rights  and  property  to  the  Eastern  Pennsylvania  Light,  Heat  & 
Power  Company,  and  after  public  hearing  and  investigation  by 
the  Commission  of  the  objects  sought  to  be  accomplished  by  this 
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consolidation,  the  Commission  issued  its  certificate  approving  the 
same.  In  so  doing,  the  Commission  approved  the  exercise  by  the 
Eastern  Pennsylvania  Light,  Heat  &  Power  Company  of  Pine 
Grove  township  of  its  right  and  power  to  consolidate  with  an- 
other electric  company  actively  engaged  in  furnishing  electricity 
to  the  public.  The  complaint  in  this  case  cannot,  therefore,  be 
sustained  for  the  first  reason  advanced  by  the  complainant." 

The  consolidated  company  did  not  acquire  any  higher  rights  in 
Pine  Grove  township  than  were  held  by  its  constituent  com- 
pany incorporated  to  do  business  therein,  which  had  not  asked 
for,  nor  received,  the  approval  of  the  Commission  of  its  right- to 
begin  the  exercise  of  its  powers  as  contained  in  its  charter. 
The  Commission  approved  the  merger  under  paragraph  (c)  of 
§  III,  the  application  therefor  being  made  by  a  public  service 
company  and  not  by  a  proposed  one. 

The  only  action  to  be  taken  by  the  Commission  under  the 
authority  vested  in  it  by  said  §  2,  we  contend,  is  that  of  ap- 
proval. Webster  defines  approval  as  "to  sanction  efficiency;  to 
ratify;  to  confirm."  There  is  nothing  in  said  section  that  can  be 
extended  to  permit  the  Commission  to  do  more  than  say  "Yes" 
or  "No,"  when  application  is  made  to  it  under  paragraph  (a). 
The  language,  contained  therein,  does  not  permit  the  Commis^ 
sion,  in  granting  its  approval,  either  to  enlarge  or  restrict  the  ap- 
plication for  incorporation  as  made,  or  make  any  conditions 
Thereto  that  will  in  any  manner  change  the  same. 

In  §  18,  Article  V,  it  is  provided  that  before  the  Commission 
shall  approve  any  application  made  to  it  under  the  several  provi- 
sions of  the  Public  Service  Company  Law,  it  shall  find  and 
determine  that  "such  approval  in  each  and  every  such  case  or 
kind  of  application  shall  be  given  only  if,  and  when,  the  said 
Commission  shall  find  or  determine  that  the  granting  or  approval 
of  such  application  is  necessary  or  proper  for  the  service,  ac- 
commodation, convenience,  or  safety  of  the  public." 

The  first  part  of  the  section  being  merely  a  recital  of  the 
several  kinds  of  applications  provided  for  in  the  act. 

The  necessity  for  the  public  service,  therefore,  is  the  question 
for  the  Commission  to  determine  before  granting  any  approval 
ander  §  2.    If  the  public  necessity  is  not  required  and  approval 
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is  withheld,  the  proposed  corporation  public  service  company, 
making  application  under  paragraph  (a),  cannot  be  chartered, 
and  if  an  individual  makes  application  under  paragraph  (b), 
he  cannot  engage  in  the  public  service.  The  approval  by  the 
Commission  of  an  application  for  incorporation  carries  with  it 
a  finding  that  the  incorporation  of  the  applicant  company  is 
necessary  for  the  public  service.  With  such  approval  attached 
to  the  application,  it  is  returned  to  the  secretary  of  the  com- 
monwealth, and  by  him  certified  to  the  governor  for  executive 
action.  The  governor  may  approve  or  disapprove  the  same. 
Should  it  receive  executive  approval  upon  the  recording  of  its 
charter  it  becomes  a  duly  incorporated  public  service  company, 
the  charter  stating  that  the  corporation  shall  be  invested  with, 
have,  and  enjoy  all  the  powers,  privileges,  and  franchises  inci- 
dent to  a  corporation. 

If  a  company,  being  incorporated,  must  again  apply  to  the 
Commission  for  the  approval  of  its  right  to  begin  the  exercise 
of  its  business,  then  the  granting  of  a  charter  to  it  would  leave 
it  powerless  to  carry  out  the  purpose  for  which  it  was  organized, 
unless  permitted  so  to  do  by  the  Commission.  The  Commission 
would  have  the  power  even  without  disclosing  its  reasons  for  so 
doing  to  withhold  its  approval,  and  the  charter  granted  by  the 
state  would  be  a  mere  nullity.  Certainly,  the  Public  Service 
Company  Law  did  not  contemplate  that  such  a  condition  should 
arise,  nor  that  in  every  case  where  an  application  is  made  for 
incorporation  that  the  approval  of  the  Commission  would  be 
granted.  To  so  hold  is  in  effect  to  say  that  the  incorporation 
laws  of  the  state  have  been  amended  by  the  Public  Service 
Company  Law. 

Suppose  an  electric  light  company  is  incorporated  to  serve  a 
municipality,  its  application  being  approved  by  the  Commission. 
It  pays  the  state  the  bonus  required  on  its  capital  stock  and 
other  costs  of  incorporation.  It  builds  its  plant  and  equips  the 
same,  and  then  makes  application  to  the  Commission  for  ap- 
proval of  its  right  to  begin  business.  If  the  Commission  should 
withhold  such  approval  the  investment  would  be  practically  lost. 
We  do  not  think  that  any  construction  should  be  placed  on  the 
Public  Service  Company  Law  which  leads  to  such  a  conclusion, 
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In  the  case  of  Bethlehem  City  Water  Oo.  v.  Public  Service 
Commission,  70  Super.  Ct  499,  also  cited  in  the  Report  of 
the  Commission  a  chartered  water  company  (not  a  proposed  one) 
made  an  application  under  the  provisions  of  the  Act  of  May  21, 
1901,  P.  L.  270,  for  the  right  to  extend  its  service  into  adjacent 
territory.  Such  an  application  comes  squarely  under  paragraph 
(a)  of  §  3  of  Article  III,  and  can  be  made  only  by  a  public 
service  company  and  not  a  proposed  one.  If  the  right  is  granted 
to  a  company  under  the  Act  of  1901,  supra,  it  is  equivalent  to 
the  enlargement  of  its  chartered  territory,  that  is,  it  grants  the 
right  to  do  business  in  the  additional  territory  with  the  same 
force  and  effect  as  the  company  secured  in  the  district  named 
in  its  charter.  The  right  to  serve  such  additional  territory  un- 
der paragraph  (a)  of  §  3,  if  approved  by  the  Commission,  needs 
no  second  application  to  the  Commission  for  approval  to  begin 
the  exercise  thereof,  and  we  fail  to  understand  how  a  company, 
securing  a  charter  right  through  its  incorporation  to  do  business 
in  a  certain  territory,  must  make  a  second  application  to  the 
Commission  to  begin  the  exercise  of  the  right  when  a  company 
securing  a  like  right  through  the  Act  of  1901  is  not  obliged  to 
do  so. 

We  quote  from  the  opinion  of  the  superior  court  in  this  case 
as  follows:  "In  grafting  a  certificate  of  public  convenience,  the 
Commission  confers  no  new  charter  powers  on  any  company. 
It  takes  away  from  none  any  right  or  power  then  legally  existing 
as  it  is  not  a  judicial  body  but  an  administrative  one ;  its  order 
from  the  standpoint  of  the  public  convenience  solely  cannot  be 
made  the  foundation  for  the  judicial  determination  of  what 
franchises  do  or  do  not  belong  to  any  corporation  interested. 
Such  matters  must  be  determined  as  heretofore  in  a  legal  pro- 
ceeding properly  instituted  by  the  courts  for  that  purpose." 

In  the  application  of  the  South  Lebanon  Elec.  Company,  3 
Pa.  C.  R.  262,  P.U.R.1916B,  430,  the  Commission,  in  its  report* 
said:  "Since  the  charter,  which  the  Commission  is  asked  to  ap- 
prove, described  a  territory,  South  Lebanon  township,  already 
amply  covered  by  other  chartered  rights  and  fully  occupied  by 
established  companies,  a  difficulty  was  sought  to  be  overcome  by 
limiting  the  territory  in  the  application  to  portions  of  the  town- 
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ship  at  present  without  service.  The  application  sets  forth  that 
*at  the  present  time  there  is  no  electric  service  being  furnished 
Villages  of  Iona  and  Rexmont,  in  said  township,  and  practically 
no  electric  service  along  the  route  of  the  Ephrata  and  Lebanon 
Traction  Company.  This  company  proposes  to  furnish  light, 
heat,  and  power  only  in  such  villages  and  in  such  portions  of 
the  township  as  do  not,  at  the  present  time,  have  such  electric 
service/  Counsel  for  the  applicant  requested  the  Commission, 
by  a  stipulation,  to  impose  this  condition.  Under  the  statute  the 
only  power  given  the  Commission  is  one  of  approval  or  disap- 
proval, of  the  charter  as  granted  by  the  properly  constituted 
authorities  of  the  commonwealth.  It  has  no  authority  to  add  to, 
or  take  from,  the  powers  so  granted.  If  the  Commission  could 
limit  the  territory,  as  designated,  it  would  be  in  effect  to  relieve 
the  corporation  from  certain  of  the  duties  imposed  upon  it  The 
grant  in  a  charter  is  accompanied  by  certain  burdens  which  have 
to  be  met." 

From  the  time  respondent  became  incorporated  it  was,  and 
now  is,  an  existing  corporation  possessed  of  all  the  rights  granted 
to  it  under  its  charter.  It  is  immaterial  whether  or  not  the  pur- 
pose for  which  it  was  incorporated,  as  stated  in  its  charter,  may 
be  too  broad,  the  territory,  in  which  it  operates,  indefinite  and 
unlimited.  The  fact  remains  that  it  is  a  duly  chartered  com- 
pany and  since  its  incorporation  was  not  included  in,  and  cannot 
make  any  applications  to  the  Commission,  under  §  2,  supra, 
because  it  is  no  longer  a  "proposed"  company.  The  fact  that  it 
may  have,  as  an  existing  corporation,  at  the  suggestion  of  the 
Commission,  made  an  application  under  paragraph  3,  to  operate 
jitneys  on  certain  streets  of  the  city  of  Pittsburgh,  or  the  Com- 
mission may  have,  upon  complaint  being  made,  issued  its  order 
requiring  it  to  cease  and  desist  from  operating  on  other  streets, 
did  not  effect  its  charter  rights.  It  had  a  right  to  do  business 
at  least  in  the  city  of  Pittsburgh,  and  that  right  was  approved 
by  the  Commission  when  it  approved  its  application  for  incor- 
poration. If  its  charter  did  not  give  it  the  right  to  operate  on  the 
several  streets  mentioned  in  the  certificate  of  public  convenience 
issued  to  it  by  the  Commission,  the  Commission  does  not  possess 
any  authority  to  enlarge  its  charter  powers  and  permit  it  to  ao 
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operate.  If  it  had  the  right  to  operate  in  the  city  of  Pittsburgh, 
the  authority  and  power  of  the  Commission  after  it  became  in- 
corporated under  the  provisions  of  the  Public  Service  Company 
Law,  extend  no  further  than  to  regulate  its  public  service,  that 
is,  determining  the  reasonableness  of  its  rates  and  the  adequacy 
of  its  facilities,  etc.  If  it  does  not  have  the  right  to  operate 
in  the  city  of  Pittsburgh,  such  authority  cannot  be  given  by  the 
Commission.  What  the  rights  of  respondent  are  under  its  char- 
ter, we  submit,  is  a  question  solely  for  judicial  inquiry.  The 
Commission,  as  an  administrative  body,  cannot  determine  the 
same. 

The  effect  of  the  conclusions  reached  by  the  Commission  in 
its  report  is  to  extend  or  enlarge  its  jurisdiction  by  an  interpre- 
tation of  the  Public  Service  Company  Law,  which  we  do  not 
think  warranted  by  its  provisions.  The  act  should  be  so  read  that 
all  its  parts  will  harmonize,  and  there  will  be  an  attainment  of 
the  purpose  the  legislature  had  in  view.  It  cannot  be  so  molded 
that  power,  not  intended,  is  vested  nor  authority  given,  unless  the 
plain  terms  of  the  act  so  indicate.  Jurisdiction  cannot  be  given 
nor  extended  by  a  liberal  construction  for  that  purpose.  The 
presumptions  are  against  it.  If  a  charter  duly  granted  under 
the  corporation  laws  of  our  commonwealth  can  be  nullified,  or 
its  rights  restricted  by  an  administrative  body,  created  for  a 
particular  purpose,  that  of  regulating  public  service,  there  should 
be  no  doubt  or  ambiguity  in  the  provisions  of  the  act  permitting 
it  so  to  do.  Save  for  an  approval  of  the  necessity  of  the  in- 
corporation of  a  public  utility  corporation  in  order  to  meet  the 
requirements  of  the  public,  we  are  of  opinion  that  the  incorpora- 
tion laws  of  our  state  are  not  amended  by  any  of  the  provisions 
of  the  Public  Service  Company  Law. 
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PUBLIC  UTILITIES  COMMISSION 

v. 
RHODE  ISLAND  COMPANY. 

BE  TOWN  OP  WEST  WARWICK  et  ah 

.[Nog.  325-333.] 
(—  R.  I.  — ,  107  Atl.  871.) 

Constitutional  law  —  Appeal  and  review  —  Stay. 

1.  A  statute  authorizing  a  single  justice  of  the  supreme  court, 
if  the  court  is  not  in  session,  to  order  that  an  appeal  shall  not  act 
as  a  stay  of  the  order  appealed  from,  does  not  violate  a  constitutional 
provision  that  a  majority  of  the  judges  of  the  supreme  court  shall 
always  be  necessary  to  constitute  a  quorum,  since  jurisdiction  in  the 
matter  of  the  stay  is  an  interlocutory  matter  within  the  control  of  the 
legislature. 

Appeal  and  review  —  Stay  —  Notice. 

2.  An  order  of  a  justice  of  the  supreme  court  of  Rhode  Island 
that  an  appeal  from  a  Commission  order  increasing  utility  rates  shall 
not  act  as  a  stay  pending  appeal,  which  it  would  automatically  do  in 
the  absence  of  such  order,  should  be  vacated  where  granted  without 
notice  to  parties  expressly  affected  thereby. 

Appeal  and  review  —  Invalid  stay  —  Validity  pending  motion  to 
vacate. 

3.  An  order  of  a  justice  of  the  supreme  court  of  Rhode  Island 
that  an  appeal  from  an  order  of  the  Public  Utilities  Commission  raising 
street  railway  rates,  should  not  act  as  a  stay,  erroneous  because  made 
without  notice  to  parties  adversely  affected  thereby,  should  be  treated 
as  valid  until  set  aside. 

[October  20,  1919.] 

Application  for  vacation  of  order  granted  by  the  justice  of 
the  supreme  court  that  an  appeal  by  the  town  of  West  Warwick, 
the  city  of  Cranston,  the  town  of  Cumberland,  the  town  of  War- 
wick, the  town  of  Johnston,  the  town  of  Burrillville,  the  town  of 
East  Greenwich,  the  city  of  Pawtucket,  and  the  town  of  North 
Providence,  shall  not  act  as  a  stay  of  orders  of  the  Public  Util- 
ities Commission  increasing  rates  of  the  Rhode  Island  Company. 
Applications  for  vacation  of  order  directed  to  be  heard. 

Appearances :  Herbert  A.  Rice,  Attorney  General,  for  Public 
Utilities  Commission ;  Clifford  Whipple  and  G.  Frederick  Frost, 
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both  of  Providence,  for  Rhode  Island  Company;  Frank  H. 
Wildes,  of  Providence,  for  city  of  Cranston ;  Patrick  E.  Dillon, 
of  Providence,  for  town  of  Cumberland;  John  IT.  Murphy,  of 
Providence,  for  town  of  West  Warwick;  Harold  R.  Curtis,  of 
Providence,  for  town  of  Warwick;  James  E.  Dooley,  of  Prov- 
idence, for  town  of  Johnston ;  John  J.  Lace,  Jr.,  of  Providence, 
for  town  of  Burrillville ;  Alfred  G.  Chaffee,  of  Providence,  for 
town  of  East  Greenwich ;  James  G.  Connolly,  of  Pawtucket,  for 
city  of  Pawtucket,  and  Arthur  Cushing,  of  Providence,  for 
town  of  North  Providence. 

Sweetland,  J. :  These  matters  are  before  the  court  upon  the 
motions  of  the  respective  appellants  asking  the  court  to  vacate 
the  orders  entered  by  a  single  justice  when  the  court  was  not  in 
session.  It  appears  that  the  Rhode  Island  Company,  by  its  re- 
ceivers, filed  with  the  Public  Utilities  Commission  a  proposed 
schedule  of  increased  passenger  rates  upon  its  railroad  lines  and 
its  petition  that  said  schedule  be  approved  by  the  Commission; 
that,  after  hearing,  said  Commission  on  September  23,  1919, 
Public  Utilities  Commission  v.  Rhode  Island,  P.U.R.1919F, 
723,  did  by  its  order  grant  the  petition  of  the  Rhode  Island  Com- 

•  pany  for  an  increase  of  its  rates;  that  the  above-named  appel- 
lants duly  appealed  to  this  court  from  said  order  of  the  Public 
Utilities  Commission  on  the  ground  that  said  order  was  unrea- 
sonable, unjust,  and  discriminatory  against  said  appellant  mu- 
nicipalities and  the  residents  thereof. 

It  is  provided  by  Public  Utilities  Act  (Pub.  Laws  1911-12, 
chap.  795)  §  35,  that  an  appeal  from  the  order  of  the  Public 
Utilities  Commission  "shall  act  as  a  stay  of  the  order  appealed 
from."  The  normal  effect,  therefore,  of  the  above-named  ap- 
peals, was  to  stay  the  order  of  said  Commission  entered  on  Sep- 
tember 23,  1919,  and  to  continue  in  operation  the  rates  of  passen- 
ger fare  in  effect  just  before  the  entry  of  said  order.  Said  §  35, 
however,   further  provides  as   follows:      "Provided,    that   the 

'  court,  or  if  the  court  is  not  in  session,  any  justice  of  such  court, 
may  at  any  time  order  that  such  appeal  shall  not  so  operate  if, 
in  the  opinion  of  such  court,  or  justice,  the  appeal  is  brought  for 
purposes  of  delay,  or  if  justice,  equity  or  public  safety  shall  so 
require." 
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Belying  upon  the  last-quoted  provision  of  the  Public  Utilities 
Act,  said  Rhode  Island  Company,'  through  its  receivers,  in  the 
case  of  each  of  said  appeals  presented  to  a  single  justice  of  this 
court,  when  the  court  was  not  in  session,  a  motion  asking  that 
said  appeal  should  not  operate  as  a  stay  of  the  order  of  the  Pub- 
lic Utilities  Commission.  Upon  each  of  said  motions  said  jus- 
tice,  without  notice  to  the  appellant,  and  without  giving  to  said 
appellant  an  opportunity  to  be  heard  thereon,  granted  said  motion 
and  entered  his  order  that  said  appeal  should  not  operate  as  a  stay 
of  the  order  of  the  Commission.  In  neither  of  said  motions  does 
the  Rhode  Island  Company  set  out  on  which  of  the  grounds, 
enumerated  in  the  last-quoted  provision  of  the  Public  Utilities 
Act,  its  motion  is  based  and  in  neither  of  his  orders  does  said  jus- 
tice state  the  ground  upon  which  said  motion  is  granted. 

The  above-named  appellants  are  before  us,  asking  that  the 
several  orders  of  said  justice  entered  as  aforesaid  should  be  va- 
cated. Each  of  said  motions  to  vacate  is  urged  upon  two  general 
grounds,  as  follows:  First,  because  the  provision  of  the  Public 
Utilities  Act  which  purports  to  give  to  a  single  justice  of  this 
court  jurisdiction  to  order  that  an  appeal  from  an  order  of  the 
Public  Utilities  Commission  shall  not  operate  as  a  stay  is  uncon- 
stitutional, in  that  it  is  repugnant  to  article  12,  §  1,  of  Amend- 
ments to  the  Constitution  of  this  state,  which  section,  among  other 
things,  provides  that  a  majority  of  the  judges  of  the  supreme 
court  shall  always  be  necessary  to  constitute  a  quorum ;  second, 
because  the  orders  of  said  justice  were  entered  without  notice,  * 
and,  in  disregard  of  law,  deprived  these  appellants,  without  hear- 
ing, of  valuable  rights  given  them  under  said  act. 

[1]  As  to  the  first  of  these  grounds  the  argument  of  the  ap- 
pellants is  not  without  force.  We  are  of  the  opinion,  however, 
that  the  provisions  of  the  act  giving  to  a  single  justice,  when  the 
court  is  not  in  session,  jurisdiction  to  suspend  the  usual  operation 
of  an  appeal,  should  not  be  held  to  be  in  violation  of  the  constitu- 
tional provision  referred  to  above.  Any  statute  which  purports 
to  delegate  to  a  single  justice  the  power  to  exercise  the  functions 
of  this  court  would  be  unconstitutional.  The  jurisdiction  finally 
to  review  the  determination  of  the  Public  Utilities  Commission, 
or  that  of  any  other  inferior  court  or  Commission,  upon  questions 
of  law  and  equity,  cannot  constitutionally  be  given  to  any  tribunal 
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other  than  this  court,  wtiich  must  act  through  a  majority  of  itt 
justices.  The  statutory  provision  in  question  couples  jurisdiction 
given  to  this  court  with  that  given  to  a  single  justice  if  the  court 
is  not  in  session,  but  in  our  opinion  none  of  the  exclusive  constitu- 
tional functions  of  this  court  has  thereby  been  conferred  upon 
such  justice. 

In  considering  the  question  before  us  the  general  rule  of  con- 
struction  frequently  recognized  by  this  court  should  be  applied, 
and  a  reasonable  presumption  should  be  indulged  in  favor  of  the 
constitutionality  of  the  statutory  provision.  We  are  of  the  opin- 
ion  that  upon  a  reasonable  construction  of  said  provision  it  should 
be  held  that  the  power  to  suspend  the  stay  of  the  Commission's 
order,  which  is  worked  by  an  appeal,  although  judicial,  and  al- 
though it  has  been  given  to  this  court,  is  interlocutory  in  its  na- 
ture, and  is  an  instance  of  the  sort  of  jurisdiction  which  this 
court  does  not  derive  primarily  from  the  Constitution,  but  which 
in  accordance  with  the  Constitution  may  from  time  to  time  be  con- 
ferred upon  it  by  the  general  assembly.  Jurisdiction  of  the  lat- 
ter kind  may  be  given  to  this  court  and  to  some  other  tribunal  to 
be  exercised  concurrently.  In  providing  for  the  oversight  and 
control  of  certain  public  utilities  by  the  Public  Utilities  Com- 
mission, the  general  assembly  has  prescribed  a  procedure  for  the 
review  of  the  determinations  of  said  Commission  by  the  method 
of  appeal.  The  power  to  finally  review  the  findings  of  the  Com- 
mission has  been  given  to  this  court,  where  the  Constitution  re- 
quires that  final  review  shall  be  placed  as  to  all  questions  of  law 
and  equity.  As  a  part  of  the  scheme  of  appellate  proceedings  the  * 
general  assembly  has  prescribed  that  an  appeal  shall  stay  the 
order  appealed  from.  When,  however,  the  circumstances  enum- 
erated in  the  above-quoted  proviso  exist,  the  general  assembly  did 
not  intend  that  the  appeal  should  act  as  a  stay.  There  is  no  con- 
stitutional bar  which  would  prevent  the  general  assembly  from 
placing  the  determination  of  whether  said  enumerated  circum- 
stances do  or  do  not  exist  in  any  tribunal  which  it  saw  fit.  It  did 
give  to  this  court  power  to  make  that  determination,  and  it  was 
within  the  legislative  authority  to  confer  concurrent  jurisdiction 
to  pass  upon  that  question  upon  a  single  justice  of  this  court  when 
the  court  is  not  in  session. 

[2]  We  will  now  consider  the  second  ground  of  the  appellant's 
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motion  to  vacate  the  orders  of  said  justice.  The  order  of  the  Com- 
mission, if  allowed  to  go  into  effect,  increased  the  rates  of  fare 
upon  the  street  railway  system  in  each  of  the  municipalities  here 
represented.  The  appeals  of  these  municipalities  under  the  stat- 
ute automatically  stayed  the  operation  of  the  Commission's  order 
and  held  the  rates  of  fare  as  they  existed  just  before  the  entry  of 
such  order.  It  is  clearly  the  intent  of  the  act  that  ordinarily  this 
status,  resulting  fro  man  appeal,  shall  be  maintained  until  there 
can  be  a  hearing  upon  the  appeal  and  a  determination  thereof. 
The  right  thus  to  have  the  old  rate  of  fare  continued  pending  the 
appeal  constituted  a  valuable  interest  in  the  appellant  municipal* 
ity.  Under  the  statute  that  interest  cannot  be  disturbed,  unless 
it  is  made  to  appear  to  this  court,  or  to  a  single  justice  thereof, 
when  the  court  is  not  in  session,  either  that  the  appeal  was 
brought  for  the  purpose  of  delay,  or  that  justice,  equity,  or  pub- 
lic safety  require  that  said  interest  should  be  disturbed  and  the 
order  of  the  Commission  permitted  to  have  effect  pending  the 
appeal. 

It  is  the  ordinary  rule  of  procedure,  founded  in  natural  justice, 
that  courts  will  not  take  action  affecting  the  interest  of  a  party  or 
depriving  him  of  a  right  without  giving  him  notice  and  an  oppor- 
tunity to  be  heard  in  opposition  to  such  action.  There  is  nothing 
appearing  in  said  statute  or  in  the  circumstances  surrounding  this 
matter  which  require  that  the  ordinary  rule  shall  not  be  observed. 
In  our  opinion,  a  reasonable  construction  of  the  statute  requires 
that  if  an  appellee,  in  this  case  the  Rhode  Island  Company,  de- 
sires a  suspension  of  the  ordinary  effect  of  an  appeal  for  either 
of  the  reasons  enumerated  in  said  section,  such  appellee  should 
apply  to  this  court,  or,  if  the  court  is  not  in  session,  to  some  jus- 
tice thereof,  and  in  its  application  such  appellee  should  set  out 
upon  which  one  or  more  of  said  grounds  it  bases  its  prayer  for  re- 
lief. It  would  then  become  the  duty  of  this  court,  or  of  such  jus- 
tice, to  set  down  the  matter  for  speedy  hearing,  with  notice  to  the 
appellant.  At  said  hearing  it  would  become  the  duty  of  such  ap- 
pellee to  satisfy  the  court  or  justice,  respectively,  that  it  was  enti- 
tled to  the  relief  sought,  and  an  opportunity  should  be  given  to 
the  appellant  to  be  heard  in  opposition. 

We  can  conceive  that  a  situation  may  possibly  arise  in  which 
public  safety  or  the  danger  of  irreparable  injury  may  in  the  opin- 
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ion  of  the  court  or  justice  require  that  there  should  be  an  imme- 
diate suspension  of  the  effect  of  an  appeal  until  the  parties  could 
be  heard  upon  the  question  of  a  permanent  suspension  pending 
the  appeal.  In  that  case  we  think  it  would  be  within  the  power  of  , 
this  court,  or  of  said  justice,  to  make  a  temporary  order  of  suspen- 
sion until  there  could  be  notice  to  the  appellant  and  a  hearing  of 
the  parties,  In  the  matter  now  under  consideration  the  order  of 
said  justice  indicates  that  the  suspension  granted  was  not  in* 
tended  to  be  a  temporary  one,  but  was  to  continue  until  the  de- 
termination of  the  appeal. 

The  control  of  the  Public  Utilities  Commission  over  public  util- 
ities is  extensive.  The  orders  of  said  Commission  may  affect  the 
rights  of  public  utilities,  municipalities,  and  the  public  in  a  great 
variety  of  ways.  It  is  not  the  intent  of  the  statute  that  suspen- 
sion of  the  effect  of  an  appeal  should  be  granted  as  a  matter  of 
course.  We  can  well  believe  that  if,  upon  some  application  to 
regulate  the  rates  of  this  appellee,  the  Rhode  Island  Company, 
said  Commission  should  order  a  reduction  of  the  rates  of  said 
company,  and  said  company  should  feel  obliged  to  appeal  from 
said  order  on  the  grounds  that  it  was  unreasonable,  unjust,  and 
confiscatory,  said  company  would  complain,  and  with  reason,  that 
it  had  been  treated  unjustly,  if  this  court,  without  giving  to  it  a 
hearing,  should  suspend  the  effect  of  its  appeal  and  continue  in 
force  the  alleged  unreasonable  and  confiscatory  order  of  said 
Commission.  It  developed  at  the  hearing  before  us  on  the  mo- 
tions to  vacate  that  these  appellant  municipalities  have  bona 
fide  objections  which  they  desire  to  urge  in  opposition  to  the 
claim  that  their  appeals  were  brought  for  the  purposes  of  delay, 
or  that  justice,  equity,  or  public  safety  require  that  the  effect  of 
their  appeals  should  be  suspended. 

We  are  of  the  opinion  that  justice  requires  that  the  orders  in 
question  should  be  vacated,  in  so  far  as  they  purport  to  grant  a 
permanent  suspension  of  the  effect  of  these  appeals. 

[3]  As  said  justice  had  general  jurisdiction  over  the  applica- 
tion of  the  appellee,  we  must  hold,  in  accordance  with  well-recog- 
nized principles,  that,  while  the  orders  of  said  justice  were  erro- 
neous, because  they  were  made  without  notice,  they  nevertheless 
are  to  be  treated  as  valid  until  they  are  set  aside,  and  the  col- 
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lection  of  fare  by  the  Ehode  Island  Company  in  accordance  with 
said  orders  has  not  been  and  is  not  illegal  or  void. 

We  cannot  be  unmindful  of  the  confusion  and  the  possible  mis- 
,  understanding  and  conflict  between  the  passengers  and  the  serv- 
ants of  the  Rhode  Island  Company  which  are  likely  to  arise  over 
its  extensive  system,  if  the  rates  of  fare  are  changed  back  and 
forth  without  ample  notice  to  the  company  and  to  the  public. 
After  careful  consideration  we  have  decided  that  the  best  way  to 
deal  with  this  situation  is  to  treat  the  cfrders  of  said  justice  as  set 
down  the  applications  of  the  Rhode  Island  Company  for  speedy 
set  down  the  applications  of  the  Rhode  Island  Company  for 
hearing.  We  therefore  set  down  said  applications  for  hear- 
ing before  us  on  Wednesday,  October  22, 1919,  at  10  o'clock  a.  m., 
at  which  time  the  Rhode  Island  Company  must  be  prepared  to 
proceed,  unless  the  appellants  consent  to  a  continuance.  Notice 
of  the  entry  of  this  order  shall  operate  as  notice  to  said  appellants, 
to  come  in  and  be  heard  upon  said  applications. 


RHODE   ISLAND   SUPREME   COURT. 

PUBLIC  UTILITIES  COMMISSION* 

v. 
BHODE  ISLAND  COMPANY. 

BE  TOWN  OF  WEST  WARWICK  et  aL 

[Nos.  325-333.] 

(— R.  I.  — ,  108  Atl.  66.) 

Appeal  and  review  —  Stay  —  When  properly  denied. 

An  appeal  from  a  Commission  order  permitting  an  increase  in- 
street  railway  fares,  granted  after  an  extended  hearing,  in  which  all 
parties  interested  participated,  should  not  be  permitted  to  operate 
as  a  stay  pending  the  appeal,  where  it  appears  that  the  operating  ex- 
penses of  the  company,  which  was  in  the  hands  of  the  receivers,  were 
greatly  in  excess  of  its  receipts,  and  that  the  Commission  did  not  attempt 
to-  raise,  the  fares  so  that  a  fair  return  or  any  return  would  be  received 
on  the  capital  invested  in  the  company. 

r      ..  (Vincent,  J.,  dissents.) 

•     •     .  *   i  : [November'  14,  1919.] 
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Motion  by  the  Rhode  Island  Company  that  appeals  should 
r.ot  operate  as  a  stay  of  an  order  of  the  Public  Utilities  Com- 
mission increasing  street  railway  rates. 

On  petition  by  the  Rhode  Island  Company  the  Public  Util- 
ities Commission  approved  of  increased  passenger  rates,  and 
the  town  of  West  Warwick,  the  city  of  Cranston,  the  town  of 
Cumberland,  the  town  of  Warwick,  the  town  of  Johnston,  the 
town  of  Burrillville,  the  town  of  East  Greenwich,  the  city  of 
Pawtucket  and  the  town  of  North  Providence  severally  ap- 
pealed. Thereupon  the  Rhode  Island  Company,  the  supreme 
court  not  being  in  session,  presented  to  a  single  justice  a  motion 
praying  that  the  appeals  would  not  operate  as  a  stay  of  the  order 
of  the  Public  Utilities  Commission,  and  that  motion  being 
granted,  the  several  appellants  applied  for  a  vacation  thereof, 
and  their  applications  were  directed  (107  Atl.  871)  /to  be  set 
down  for  hearing.  Ordered  that  none  of  the  appeals  should 
operate  as  a  stay  of  the  order  of  the  commission. 

Appearances:  John  F.  Murphy,  Town  Solicitor  of  Prov- 
idence, for  Town  of  West  Warwick;  Frank  H.  Wildes,  City  So- 
licitor of  Providence,  for  City  of  Cranston;  Patrick  E.  Dillon, 
Town  Solicitor  of  Providence,  for  Town  of  Cumberland;  Har- 
old R.  Curtis,  Town  Solicitor  of  Providence,  for  Town  of  War- 
wick; James  E.  Dooley,  Town  Solicitor  of  Providence,  for 
Town  of  Johnston;  John  J.  Lace,  Jr.,-  Town  Solicitor  of  Prov- 
idence, for  Town  of  Burrillville;  Alfred  G.  Chaffee,  of  Prov- 
idence, for  Town  of  East  Greenwich;  James  G.  Connolly,  City 
Solicitor  of  Pawtucket,  for  City  of  Pawtucket;  Arthur  dish- 
ing, Town  Solicitor  of  Providence,  for  Town  of  North  Prov- 
idence; Clifford  Whipple,  of  Providence,  and  G.  Frederick 
Frost,  of  Providence,  for  receivers  of  Nathaniel  W.  Smith,  of 
Providence,  and  Rhode  Island  Company ;  Edwards  &  Angell,  of 
Providence  (Eugene  A.  Kingman,  of  Providence,  of  counsel), 
for  receiver  of  United  Traction  &  Electric  Co. 

Rathbun,  J. :  Heard  on  motion  of  the  Rhode  Island  Com- 
pany that  the  above  appeals  from  an  order  of  the  Public  Util- 
ities Commission  do  not  operate  as  a  stay  of  said  order. 

On  August  8,  1919,  the  Rhode  Island  Company  by  its. receiv- 
ers filed  with  the  Public  Utilities  Commission  a  petition  pray- 
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ing  that  an  ord^r  be  made  modifying,  in  accordance  with  the 
plans  set  forth  in  said  petition,  the  tariff  rates  then  applying  to 
said  company. 

After  an  extended  hearing,  at  which  all  parties  interested 
were  heard,  said  Commission  on  September  23,  1919,  Public 
Utilities  Commission  v.  Rhode  Island,  P.U.R.1919F,  723, 
entered  an  order  that  the  Rhode  Island  Company  file  with  the 
Public  Utilities  Commission  tariff  schedules,  in  accordance  with 
a  plan  marked  B,  in  modification  of  the  tariff  rates  then  in 
effect;  "said  tariffs  to  become  effective  upon  three  days'  notice 
to  the  public  and  Commission;  that  said  tariffs  so  made  effective 
shall  be  and  remain  effective  during  the  continuance  of  the  re- 
ceivership of  said  company  and  until  otherwise  ordered  by  the 
Commission."  Said  order  increased  the  rates  which  said  com- 
pany was  authorized  to  charge,  and  each  of  the  above  appellants 
duly  appealed  from  said  order  to  this  court 

Section  35  of  chapter  795  of  the  Public  Laws  (1911-1912) 
provides  that  every  such  appeal  shall  act  as  a  stay  of  the  order 
appealed  from:  "Provided,  that  the  court,  or  if  the  court  is 
not  in  session,  any  justice  of  such  court,  may  at  any  time  order 
that  such  appeal  shall  not  so  operate  if,  in  the  opinion  of  such 
court,  or  justice,  the  appeal  is  brought  for  purposes  of  delay,  or 
if  justice,  equity  or  public  safety  shall  so  require." 

Each  of  the  above  appeals  was  taken  at  a  time  when  this  court 
was  not  in  session  and  in  connection  with  each  appeal  a  sep- 
arate order  was  entered  by  a  single  justice  providing  that  such 
appeal  shall  not  operate  as  a  stay  of  said  order  of  said  Commis- 
sion. The  full  cour,  in  an  opinion  filed  October  20,  1919,  ante, 
—  107  Atl.  871,  held  that  the  orders  entered  by  a  single  jus- 
tice operated  only  as  a  temporary  stay  of  said  order  of  said  Com- 
mission, and  the  motions  of  said  company  that  said  appeals 
should  not  operate  as  a  stay  of  said  order  of  said  Commission 
were  heard,  after  notice  to  parties,  de  novo  by  the  full  court. 
At  this  hearing  all  parties  were  represented  and  heard.  The 
transcript  of  evidence  taken  by  the  Commission  and  the  report 
of  the  Commission  were  before  the  court  It  appeared  that  a 
strike  of  the  employees  of  the  Rhode  Island  Company  pn  July 
19,  1919,  for  increased  wages  and  improved  working  conditions 
resulted  in  a  cessation  of  service  until  August  6,  1919,  on  which 

P.U.R.1920A. 


PUBLIC  UTILITIES  COM.  v.  RHODE  ISLAND  CO.  633 

date  the  strike  was  settled.  According  to  the  report  of  the  Com- 
mission the  strike  caused  a  net  loss  to  the  company  of  $142,000 ; 
and  the  settlement  agreement  increased  the  annual  wage  charge 
$663,900.  It  appeared  that  before  the  Commission  entered  said 
order  increasing  the  rate  of  fares  the  necessary  operating  ex- 
penses of  said  company  were  greatly  in  excess  of  its  receipts. 
It  is  manifest  that  receivers  cannot  long  operate  a  railroad  with- 
out funds. 

The  appellants  objected  to  the  granting  of  said  motions  and 
argued  that  the  order  increasing  the  rate  of  fares  was  unjust 
and  discriminatory  against  the  patrons  of  certain  communities, 
and  that  the  Commission  granted  a  greater  increase  in  fares 
than  was  necessary. 

As  this  court  said  in  Public  Utilities  Commission*  v.  Rhode 
Island  Co.  104  Atl.  690:  "The  force  of  these  objections  can 
only  be  determined  by  this  court  after  a  hearing  upon  the  mer- 
its of  the  appeals.  In  the  meantime  it  is  essential  to  the  wel- 
fare and  safety  of  the  various  communities  served  by  said  com- 
pany that  there  should  be  no  interruption  of  that  service." 

The  Commission  did  not  attempt  to  raise  the  fares  so  that  a 
fair  return,  or  any  return,  be  given  to  the  capital  invested  in 
said  company.    It  was  dealing  with  an  emergency. 

We  order  that  none  of  said  appeals  shall  operate  as  a  stay  of 
said  order  of  said  Commission. 

Vincent,  J.,  dissenting:  I  believe  that  justice,  equity,  and 
a  due  regard  for  public  safety  demands  that  these  appeals  should 
not  be  permitted  to  operate  as  a  stay  of  the  order  of  the  Com- 
mission authorizing  the  Rhode  Island  Company  to  increase  its 
fares  to  meet  its  operating  expenses.  I  am,  however,  clearly  of 
the  opinion  that  the  hearing  before  this  court  on  Wednesday, 
October  22,  1919,  was  not  only  unnecessary  and  unwarranted, 
but  that  the  court  was  without  jurisdiction  to  determine  the 
matter  which  had  already  been  determined  by  a  single  justice 
under  the  special  powers  conferred  upon  him  by  statute. 

By  §  85  of  chapter  795  of  the  Public  Laws,  being  the  act 
creating  the  Public  Utilities  Commission,  it  is  provided  that 
"every  such  appeal  shall  act  as  a  stay  of  the  order  appealed 
from :    Provided,  that  the  court,  or  if  the  court  is  not  in  ses- 
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sion,  any  justice  of  such  court,  may  at  any  time  order  that  such 
appeal  shall  not  so  operate  if,  in  the  opinion  of  such  court,  or 
justice,  the  appeal  is  brought  for  purposes  of  delay,  or  if  jua* 
tice,  equity  or  public  safety  shall  so  require.    .    .    ." 

The  Public  Utilities  Commission  having  made  its  order  em-» 
powering  the  Rhode  Island  Company  to  increase  its  rates  o£ 
fare  and  to  put  such  increase  into  effect  on  a  certain  day  and  at 
a  certain  hour,  various  cities  and  towns  affected  by  such  order 
appealed  therefrom  to  this  court.  These  appeals  would  operate 
as  a  stay  of  the  order  appealed  from  unless  the  court,  or  some 
justice  thereof,  should  in  the  exercise  of  the  power  which  the 
statute  confers  order  otherwise. 

In  this  situation  the  Rhode  Island  Company,  the  court  not 
being  in  session  and  a  majority  of  the  members  thereof  not  be- 
ing available,  applied  to  a  justice  thereof  for  an  orde*  suspend- 
ing  the  operation  of  the  appeals  as  a  stay  of  the  order  of  the 
Commission.  The  justice  to  whom  the  application  was  made, 
being  satisfied  that  such  order  would,  under  the  circumstances 
of  the  case,  be  proper,  caused  the  same  to  be  entered. 

The  various  respondents  then  moved  the  court  to  vacate  the 
order  of  the  single  justice,  made  as  aforesaid,  on  the  grounds: 

(1)  That  it  was  made  ex  parte,  depriving  them  of  a  hearing; 

(2)  that  neither  justice,  equity,  nor  public  safety  required  such 
action;  and  (3)  that  the  statute  authorizing  and  empowering  a 
single  justice  to  act  violated  that  part  of  our  Constitution  which 
provides  that  a  majority  of  the  judges  of  the  supreme  court 
shall  always  be  necessary  to  constitute  a  quorum. 

After  a  preliminary  hearing  upon  these  motions,  the  major- 
ity of  this  court,  on  October  20,  1919,  rendered  an  opinion,  dis- 
tinctly stating  that  there  is  no  constitutional  bar  preventing  the 
general  assembly  from  placing  the  determination  of  the  questions 
which  were  submitted  to  the  single  justice  in  any  tribunal  which 
it  saw  fit,  and  that  it  was  within  the  legislative  authority  to  con- 
fer concurrent  jurisdiction  to  pass  upon  these  questions  upon  a 
single  justice  of  this  court  when  the  court  is  not  in  session. 

Further  on  the  opinion  recites  that  it  is  the  duty  of  a  single 
justice  upon  applications,  like  those  made  by  the  Rhode  Island 
Company,  to  set  them  down  for  speedy  hearing,  giving  to  the 
appellants. notice  thereof  and  an.  opportunity  to  be  heard.     The 
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opinion,  however,  continues  as  follows:  "We  can  conceive  that 
a  situation  may  possibly  arise  in  which  public  safety  or  the  dan- 
ger of  irreparable  injury  may,  in  the  opinion  of  the  court  or 
justice,  require  that  there  should  be  an  immediate  suspension  of 
the  effect  of  an  appeal  until  the  parties  could  be  heard  upon  the 
question  of  a  permanent  suspension  pending  the  appeal.  In 
that  case  we  think  it  would  be  within  the  power  of  this  court  or 
of  said  justice  to  make  a  temporary  order  of  suspension  until 
there  could  be  notice  to  the  appellant  and  a  hearing  of  the  par- 
ties." 

The  opinion  concludes  with  the  statement  that  "justice  re- 
quires that  the  orders  in  question  should  be  vacated  in  so  far  as 
they  purport  to  grant  a  permanent  suspension  of  the  effect  of 
these  appeals,"  and  the  appealing  parties  were  given  an  oppor- 
tunity to  be  heard  before  the  full  court  on  October  22,  1919, 
upon  the  question  of  vacating  altogether  the  order  of  the  single 
justice,  at  which  time  the  Rhode  Island  Company  was  ordered 
to  be  prepared  to  proceed. 

The  second  hearing  thus  inaugurated  has  been  had,  and  as  a 
result  thereof  this  court  has  reached  the  conclusion  that  the 
operation  of  the  appeals  should  remain  suspended. 

It  is  readily  apparent  from  the  perusal  of  §  35  of  the  Public 
Utilities  Act,  above  quoted,  that  it  was  the  intent  of  the  general 
assembly  to  give  to  a  single  justice,  whenever  the  court  was  not 
in  session,  the  same  power  to  act  with  which  it  invested  the  full 
court  at  other  times.  The  opinion  of  this  court,  filed  October 
20th,  clearly  recognizes  that  the  jurisdiction  of  the  single  jus- 
tice, when  the  circumstances- authorize  him  to  act,  is  a  concur- 
rent jurisdiction.  If  that  be  so  a  single  justice  at  such  times 
as  he  is  authorized  to  act  is  invested  with  an  authority  equal 
to  that  which  may  le  exercised  at  other' times  by  the  full  court. 
That  being  the  situation,  the  full  court  has  no  jurisdiction  •  to 
take  up  and  determine  the  same  question.  Simpson  v.  Hart>  1 
Johns.  Ch.  (N*.  Y.)  91;  State  v.  Evans,  74  N.  C.  334. 

Whether  or  not  the  full  court  may  later  properly  hear  and 
determine  a  motion  for  the  vacation  of  the  order  based  upon  a 
change  of  circumstances  is  a  question  which  does  not  arise  here 
and  need  not  be  discussed. 

The  question  as  to  the  constitutionality  of  the  statute  empow- 
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ering  a  single  justice  to  act  when  the  court  is  not  ill  session  was 
not  raised  before  the  single  justice,  and  he  would  have  been 
powerless  to  act  upon  it  if  it  had  been  presented  to  him.  That 
question  required  the  consideration  and  determination  of  the 
full  court,  and  has  been  properly  dealt  with. 

The  opinion  of  October  20th  is  based  on  the  fact  that  the  sin- 
gle justice,  before  directing  the  entry  of  an  order,  did  not  noti- 
fy the  appealing  parties  and  give  them  an  opportunity  to  be 
heard.  The  statute  makes  no  provision  to  that  effect,  and 
evidently  such  notice  and  hearing  was  not  contemplated  by  the 
general  assembly  in  the  passage  of  the  act.  In  order  to  reach 
such  a  construction  of  the  statute  it  is  necessary  to  read  into  it 
something  which  it  does  not  contain  and  something  which  it  can- 
not be  assumed  the  law-making  power  contemplated.  It  amounts 
to  judicial  legislation. 

That  there  may  be  circumstances  rendering  it  necessary  for 
the  court,  or  single  justice,  to  act  immediately,  the  former  opin- 
ion of  this  court  recognizes.  How  can  the  court  say,  even  infer- 
entially,  that  such  a  necessity  did  not  appear  to  the  single  jus- 
tice in  granting  the  orders  which  he  did?  It  was  for  him  to 
judge  of  the  emergency.  Under  the  act  he  is  constituted  a  spe- 
cial tribunal,  and  from  his  decision  the  statute  fails  to  provide 
for  any  appeal  to  the  full  court.  This  court  says  in  its  opinion, 
before  referred  to,  that  "there  is  no  constitutional  bar  which 
would  prevent  the  general  assembly  from  placing  the  determina- 
tion of  whether  said  enumerated  circumstances  do  or  do  not 
exist  in  any  tribunal  which  it  saw  fit." 

The  general  assembly  has  seen  fit  to  place  the  determination 
in  a  single  justice  of  the  supreme  court,  not  acting  as  a  su- 
preme court  but  as  a  special  tribunal  to  discharge  certain  duties 
devolving  upon  him  under  the  statute. 

In  Hawkins  v.  Burwell,  191  111.  389,  61  N.  E.  68,  a  judge 
of  the  circuit  court,  upon  application  of  the  plaintiffs  in  error, 
made  an  order  in  vacation  for  a  preliminary  injunction,  re- 
straining defendant  in  error  from  sitting  as  a  member  of  the 
city  council.  Later,  in  vacation,  the  same  judge  overruled  a 
motion  of  the  defendant  in  error  to  dissolve  the  injunction.  In 
its  opinion  the  court  said :  "To  reverse  the  orders  granting  said 
injunction  and  refusing  to  dissolve  the  same  the  defendant  in 
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error  prosecuted  an  appeal  to  the  appellate  court,  .  ♦  •  which 
oourt>  after  overruling  a  motion  to  dismiss  said  appeal  for  want 
of  jurisdiction,  reversed  said  cause  without  remanding  the  same, 
from  which  judgment  of  reversal  the  plaintiffs  in  error  have 
prosecuted  this  writ  of  error. 

"The  appellate  court  erred  in  overruling  the  motion  of  plain- 
tiffs in  error  to  dismiss  said  appeal*  The  right  of  appeal  can 
be  exercised  only  when  conferred  by  statute,  and  there  is  no 
statute  in  force  in  this  state  allowing  appeals  from  the  orders  oi 
circuit  judges  granting  or  refusing  to  dissolve  injunctions  in 
vacation." 

In  Greve  v.  Goodson,  142  111.  355,  81  N.  R  677,  the  court 
said:  "The  right  of  appeal  is  purely  a  statutory  one,  and  there 
is  no  provision  of  our  statute  allowing  appeals  from  the  orders 
of  circuit  judges  granting  or  dissolving  injunctions  in  vacation. 
The  order,  in  such  case,  is  not  the  judgment  or  decree  of  a  court, 
but  only  the  order  of  an  officer  of  a  court  made  by  virtue  of  a 
statute  conferring  certain  powers  upon  judges  of  circuit  courts 
in  vacation." 

In  that  case  the  court  also  held  that  the  statute  "allowing 
appeals  from  interlocutory  orders  applies  only  to  orders  entered 
in  term  time,  and  not  to  orders  entered  in  vacation." 

State  ex  rel.  Bennett  v.  Barber  et  al.  4  Wyo.  56,  32  Pac  14, 
and  Lowe  v.  Summers,  69  Mo.  App.  637,  at  646,  also  support 
the  jurisdiction  of  a  single  judge  in  vacation  in  matters  which 
are  interlocutory  and  do  not  involve  the  merits  of  the  contro- 
versy. 

If  it  be  assumed  that  the  general  assembly  intended  to  con- 
fer the  powers  of  the  supreme  court  upon  a  single  justice  to 
hear  and  determine  the  issues  raised,  a  serious  constitutional 
question  would  arise. 

The  court,  in  its  opinion  already  referred  to,  says  that  "the 
best  way  to  deal  with  this  situation  is  to  treat  the  orders  of  said 
justice  as  having  a  temporary  effect  until  the  parties  can  be 
heard,  and  to  set  down  the  applications  of  the  Rhode  Island 
Company  for  speedy  hearing." 

The  statute  before  referred  to  gives  no  authority  for  any  such 
thing.  The  orders  of  the  single  justice  were  temporary  in  the 
first  place.    They  were  only  effective  until  such  time  as  the  mat- 
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ter  could  be  heard  by  the  full  court  on  its  merits.  The  decision 
of  the  court  now,  upon  this  particular  branch  of  the  matter,  is 
to  make  the  orders  of  the  single  justice  "temporary"  orders, 
something  rare  in  legal  proceedings,  and  something  which  it  is 
safe  to  say  is  neither  provided  for  in  nor  contemplated  by  the 
statute. 

In  considering  the  question  of  notice  and  hearing  the  imprac- 
ticability of  such  a  course  in  the  present  case  becomes  obvious. 
Under  the  order  of  the  Utilities  Commission  the  Rhode  Island 
Company  was  empowered  to  put  into  effect  its  new  schedule  of 
rates  at  12  o'clock  Sundav  night.  Late  in  the  afternoon  of  the 
Friday  preceding,  the  first  appeal  was  filed.  Other  appeals 
were  filed  from  time  to  time  during  the  early  part  of  the  follow- 
ing week.  It  is  evident  that  a  notice  to  the  appealing  parties 
and  a  hearing  could  not  be  effected  by  12  o'clock  Sunday  night, 
at  which  time  the  new  rates  were  to  become  effective,  and  it 
was  therefore  certain  that  if  the  appeals  were  to  be  allowed  to 
stay  the  operation  of  the  order  of  the  Utilities  Commission,  the 
Rhode  Island  Company  would  be  suddenly  confronted  with  a 
change  of  its  plans,  already  consummated,  and  the  resumption 
of  its  former  rates,  something  which,  in  the  limited  period  which 
remained,  would  be  a  practical  impossibility,  and  if  attempted 
would  be  necessarily  attended  with  great  confusion  and  distress, 
not  only  to  the  officers  and  the  employees  of  that  company  but 
to  the  traveling  public. 

At  the  time  of  the  filing  of  the  first  appeal  other  appeals  were 
known  to  be  in  contemplation,  and,  as  before  stated,  were  filed 
from  time  to  time  during  two  or  three  succeeding  days.  As  each 
appeal,  unless  its  operation  was  stayed,  would  necessitate,  under 
the  recent  opinion  of  this  court,  a  notice  and  hearing,  the  whole 
matter  would  become  harassing  and  disturbing  to  all  concerned. 

If  the  action  of  the  single  justice  was  an  illegal  act  through 
the  want  of  notice  and  an  opportunity  for  the  appealing  parties 
to  be  heard,  assuming  that  the  court  had  jurisdiction  of  the 
matter,  it  was  void  and  should  have  been  vacated.  If  it  was 
void  it  was  without  any  legal  efficacy,  and  had  no  legal  or  bind- 
ing force.  If  it  was  illegal  and  void,  how  can  the  full  court, 
assuming  that  it  has  any  right  to  deal  with  it  at  all,  hold  it  to  be 
good  and  valid  as  an  order,  differing  in  purpose  and  effect  from 

P.U.R.1920A. 


PUBLIC  UTILITIES  COM.  V.  RHODE  ISLAND  00;  639 

the  one  issued,  which  is  now  Claimed  to  be  without  foundation 
in  law? 

The  opinion  of  October  20th,  in  stating  that  it  is  within  the 
province  of  the  general  assembly  to  confer  the  powers  enumerat- 
ed in  §  35  of  chapter  795  of  the  Public  Laws  upon  whoever  it 
may  see  fit,  and  that  the  person  so  empowered  has  a  concurrent 
jurisdiction,  furnishes  its  own  refutation. 

The  matter  now  having  been  heard  before  the  full  court,  the 
same  conclusion  has  been  reached,  which  the  single  justice  pre- 
viously arrived  at,  that  the  operation  of  the  appeals  should  be 
stayed,  leaving  the  lack  of  notice  and  hearing  as  the  only  basis 
for  the  inference  of  the  full  court,  something  which  the  statute 
neither  mentions  nor  contemplates. 
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CLARKSBURG  LIGHT  &  HEAT  COMPANY 

v. 
PUBLIC  SERVICE  COMMISSION. 

(—  W.  Va.  — ,  100  S.  E.  551.) 

Discrimination  —  Rates  —  Classes  of  service. 

1.  For  the  purpose  of  fixing  the  rates  to  be  charged  by  a  public 
utility,  it  is  proper  to  place  its  patrons  in  different  classes,  and  make 
different  rates  applicable  to  such  classes,  baaed  upon  the  varying  cost 
si  the  service  rendered. 

Public  utilities  —  What  constitutes  —  Supplying  gas  for  light,  heat, 
and  power. 

2.  A  corporation  engaged  in  the  business  of  supplying  gas  for  light, 
heat,  and  power  to  the  inhabitants  of  a  city  is  subject  to  the  regulatory 
power  of  the  Public  Service  Commission. 

Public  utilities  —  What  constitute  —  Use  made  by  consumer  of  com- 
modity  furnished. 

3.  The  use,  which  the  consumer  makes  of  the  commodity  furnished, 
does  not  constitute  the  test  as  to  whether  or  not  the  regulatory  powers 
•f  the  Commission  in  dealing  with  public  utilities  may  be  invoked. 
It  is  the  duty  which  the  purveyor  or  producer  has  undertaken  to  per- 
form on  behalf  of,  and  so  owes  to,  the  public  generally,  or  to  any  de- 
fined portion  of  it,  as  the  purveyor  of  the  commodity,  or  as  an  agency 
in  the  performance  of  the  service,  which -stamps  the  purveyor  or  the 
agency  as  being  a  "public  service  utility." 

1  Headnotes  by  the  Coubt. 
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Public  utilities  —  What  constitute  —  Legislative  definition  —  Attitude 
of  court. 

4.  Where  the  legislature  has  declared  a  certain  business  subject 
to  regulation  by  the  Public  Service  Commission,  such  declaration  will 
not  be  disregarded  by-  this  court,  unless  it  appears  that  there  is  no 
substantial  basis  for  holding  that  the  business  is  of  that  character 
which  is  subject  to  regulation  by  the  Public  Service  Commission. 

Public  utilities  —  What  constitute  —  Business  affected  with  publie 
interest. 

5.  Whenever  any  business  or  enterprise  becomes  so  closely  and 
intimately  related  to  the  public,  or  to  any  substantial  part  of  a  com- 
munity, as  to  make  the  welfare  of  the  public,  or  a  substantial  part 
thereof,  dependent  upon  the  proper  conduct  of  such  business,  it  be- 
comes the  subject  for  the  exercise  of  the  regulatory  power  of  the 
state. 

Public  utilities  —  What  constitute  —  Business  of  consumers, 

6.  A  corporation  engaged  in  the  business  of  supplying  gas  to  the 
inhabitants  of  a  city  for  the  purpose  of  light,  heat,  and  power  is  sub- 
ject to  have  the  rates  it  charges  therefor  to  all  of  its  patrons  regulated 
by  the  Public  Service  Commission,  notwithstanding  some  of  such  patrons 
may  be  engaged  in  manufacturing  enterprises. 

Depreciation  —  Exhaustion  of  supply  of  gas  —  Amortisation. 

7.  Where  the  life  of  a  public  utility  is  determined  by  the  exhaustion 
of.  the  supply  of  the  materials  which  it  furnishes  to  the  public,  such 
part  of  its  receipt*  each  year  should  be  allowed  for  the  amortization 
of  the  plant  as  will  return  to  the  stockholders  their  investment  within 
the  probable  life  thereof. 

Return  —  Dividends  by  natural  gas  company  —  Repayment  of  invest* 
ments. 

8.  The  dividends  paid  to  the  stockholders  by  a  natural  gas  com- 
pany, whose  life  is  determined  by  the  life  of  the  gas  fields  from  which 
it  obtains  its  supply,  cannot  in  their  entirety  be  treated  as  earnings; 
but  such  part  thereof  as  will  repay  to  the  stockholders  their  invest- 
ment within  the  probable  life  of  the  plant  must  be  treated  as  a  return 
to  them  of  their  capital. 

Appeal  and  review  —  Fact  upon  which  rate  is  based  —  Misapplica- 
tion of  legal  principles. 

9.  The  business  of  rate  making  being  legislative  in  its  character, 
a  rate  based  upon  a  fact  determined  to  exist  by  the  rate-making  power 
will  not  be  reviewed  because  of  an  improper  finding  based  upon  dis- 
puted facts;  but,  where  such  fact  has  been  determined  by  a  misap- 
plication of  legal  principles  to  the  state  of  facts  shown,  such  finding 
will  be  corrected  by  applying  correct  legal  principles  to  such  state 
of  facts. 

Return  —  Operating  expenses  —  Expenditures  for  new  gas  wells  and 
pipe  lines. 

10.  Expenditures  of  a  natural  gas  company  for  pipe  lines  from 
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new  wells,  which  will  be  used  during  the  life  of  such  wells,  are  properly 
included  as-  an  item  of  investment,  and  are  not  properly  chargeable  as 
an  item  of  expense  of  operation. 

[October  7,  1919.] 

Petition  by  the  Clarksburg  Light  &  Heat  Company  for  sus- 
pension of  an  order  of  the  Public  Service  Commission  fixing 
rates;  refused. 

Appearances:  R.  S.  Douglass  and  Melvin  G.  Sperry,  both  of 
Clarksburg,  for  petitioner;  George  W.  Johnson,  of  Parkersburg, 
Law  &  McCue,  of  Clarksburg,  Glasscock  &  Glasscock,  of  Morgan- 
town,  J.  A.  Meredith,  of  Fairmont,  and  Hoffheimer  &  Temple- 
man,  of  Clarksburg,  for  respondent. 

Ritz,  J. :  The  Clarksburg  Light  &  Heat  Company  has  for  a 
number  of  years  been  engaged  in  producing,  transporting,  dis- 
tributing and  supplying  natural  gas  for  public  use  in  the  city  of 
Clarksburg.  In  July,  1917,  it  filed  with  the  Public  Service  Com- 
mission a  schedule  of  rates  which  it  proposed  to  charge  for  gas 
thereafter  supplied,  which  was  an  advance  over  the  rates  then 
charged.  Several  of  the  company's  patrons  filed  objections  to  the 
said  rates,  and  the  schedule  was  suspended  pending  a  hearing  as 
to  the  reasonableness  of  the  rates.  Before  this  hearing  was  com- 
pleted, to  wit,  on  the  9th  day  of  November,  1917,  the  gas  company 
filed  an  amended  petition  containing  another  classification  and 
schedule  of  rates.  These  rates  were  an  increase  over  those  pro- 
posed in  the  first  schedule.  Objections  were  also  filed  to  this 
amended  schedule-  by  a  number  of  patrons  of  the  company.  A 
temporary  schedule  was  made  by  the  Commission  on  the  4th  day 
of  December,  1917.  This  order*  of  the  Commission  classified  the 
company's  service  as  follows : 

Class  1. — Domestic  Consumers.  In  this  class  are  placed  all 
consumers  using  gas  for  household  purposes,  and  all  other  con- 
sumers whose  use  of  gas  varies  according  to  the  season  of  the  year, 
but  who  cannot  at  any  season  or  time  be  shut  off,  either  tempo- 
rarily or  permanently,  for  the  purpose  of  giving  household  con- 
sumers a  sufficient  supply  of  gas — in  which  is  included  restau- 
rants, storerooms,  and  the  cooking,  heating  and  lighting  parts  of 
hotels.  The  rate  allowed  for  the  service  to  this  class  was  18  cents 
per  1,000  cubic  feet 
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Class  2  includes  city  buildings  and  city  utilities,  county 'build- 
ings, and  schoolhouses  where  gas  is  used  under  boilers  and  as  in 
manufacturing  plants,  upon  the  condition  that  the  company  has 
a  right  to  shut  off  the  gas  to  keep  domestic  consumers  supplied. 
The  rate  for  this  class  is  fixed  at  10  cents  per  1,000  cubic  feet  net 
for  the  first  1,000,000  cubic  feet  consumed  in  a  calendar  month, 
and  6  cents  per  1,000  cubic  feet  net  for  the  quantity  over  1,000,- 
000  cubic  feet  consumed  in  a  calendar  month. 

Class  3  includes  manufactures  and  other  large  consumers,  who 
may  be  shut  off  immediately  in  order  to  provide  an  ample  supply 
to  the  consumers  in  class  1.  The  rate  for  this  class  was  fixed  at 
15  cents  per  1,000  feet  for  the  first  200,000  cubic  feet,  or  part 
thereof,  13  cents  for  the  next  300,000  cubic  feet,  or  part  thereof, 
and  12  cents  for  all  gas  in  excess  of  500,000  cubic  feet. 

This  order  of  the  Commission  was  temporary  in  its  nature,  and 
the  application  was  retained  before  the  Commission  for  final  hear- 
ing and  determination  at  a  later  time.  Before  any  final  order  was 
had,  the  gas  company,  on  the  10th  day  of  October,  1918,  filed  a 
second  amended  petition,  in  which  it  submitted  an  amended  clas- 
sification and  a  schedule  of  increased  rates,  which  new  classifica- 
tion and  new  rates  it  proposed  to  make  effective  in  November  of 
that  year.  By  this  amended  classification  class  1  was  made  to 
include  certain  service  which  was  then  included  in  class  2,  such  as 
city  buildings,  county  buildings,  school  buildings,  and  other 
quasi  public  service;  and  class  2  was  limited  to  such  consumers  as 
were  at  that  time  included  in  that  class,  excluding  those  attempted 
to  be  placed  in  class  1.  Class  3  was  the  same  as  formerly,  but 
provision  was  made  for  the  discontinuance  of  service  to  this  class 
entirely,  except  upon  coi^racts  made  with  such  consumers  by  the 
gas  company.  The  rates  proposed  in  the  new  schedule  were  30 
cents  per  1,000  cubic  feet  for  class  1,  20  cents  per  1,000  cubic 
feet  for  class  2,  and  for  class  3  such  rates  as  might  be  fixed  by 
contract.  Hearings  were  had  upon  this  application,  and  on  the 
15th  day  of  April,  1919,  the  Commission  entered  an  order  de- 
clining to  allow  the  gas  company  to  adopt  the  changed  classifica- 
tion, but  allowing  an  increase  in  rates  above  those  then  in  effect, 
fixing  the  rates  for  consumers  in  class  1  at  22  cents  per  1,000 
cubic  feet,  less  2  eents  for  payment  on  or  before  the  10th  of  the 
month  following  that  in  which  the  gas  is  consumed;  14  cents  per 
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1,000  cubic  feet  for  consumers  in  class  2 ;  20  cents  per  1,000  cubic 
feet  for  the  first  200,000  cubic  feet,  or  part  thereof ,  18  cents  per 
1,000  cubic  feet  for  the  next  300,000  cubic  feet,  or  part  thereof, 
and  16  cents  per  1,000  cubic  feet  for  all  over  500,000  cubic  feet 
for  consumers  in  cldss  3,  with  a  discount  of  1  cent  per  1,000  cubic 
feet  to  such  consumers  if  payment  was  made  on  or  before  the  20th 
of  the  month  next  following  that  in  which  the  gas  was  used ;  fur- 
ther providing  that  the  service  might  be  discontinued  at  any  time 
to  consumers  in  classes  2  and  3  when  it  became  necessary  to  do 
so  in  order  to  furnish  an  adequate  supply  of  gas  to  the  consumers 
of  class  1.  From  this  order  of  the  Commission  the  gas  company 
prosecuted  this  appeal,  contending:  First,  that  the  Commission 
was  not  authorized  to  include  in  this  schedule  of  rates  gas  fur- 
nished by  it  to  manufacturing  plants  under  class  3,  for  the  reasoD 
that  the  same  is  not  a  public  service,  and  that  its  dealings1  with 
such  concerns  are  not  subject  to  control  by  the  Commission; 
second,  that  the  rates  allowed  by  the  Commission  upon  any  theory 
of  the  case  are  confiscatory  of  the  petitioner's  property,  not  yield- 
ing to  it  a  reasonable  return  upon  the  value  of  the  property  de- 
voted to  the  public  service;  and  further  that  the  Commissidn 
unauthorizedly  refused  to  allow  it  to  adopt  its  new  classification 
to  the  extent  that  it  attempted  to  transfer  certain  consumers  from 
class  2  to  class  1. 

[1]  The  effect  of  the  proposed  new  classification,  as  above 
shown,  would  have  been  to  transfer  from  class  2  to  class  1  such 
consumers  as  schoolhouses,  public  buildings,  and  other  like  insti- 
tutions, and  impose  upon  such  consumers  the  rates  prescribed  for 
consumers  of  the  first  class.  The  petitioner  contends  that  its  reg- 
ulations in  this  regard  were  reasonable,  and  that  the  Commission 
should  have  allowed  it  to  place  such  consumers  in  class  1.  It  is 
contended  that  such  a  regulation  made  by  a  public  utility  for  the 
conduct  of  its  business  cannot  be  interfered  with  by  the  Commis- 
sion, unless  the  same  is  unreasonable,  and  the  case  of  Baltimore  & 
Ohio  R.  Co.  v.  Public  Service  Commission,  81  W.  Va.  457, 
P.U.K.1918B,  608,  94  S.  E.  545,  L.RA.1918D,  268,  is  relied 
upon  as  authority  to  support  this  contention.  In  that  case  we  had 
under  consideration  the  reasonableness  of  a  regulation  adopted  by 
the  railway  company  classifying  its  shippers  of  coal  for  the  pur- 
pose of  car  distribution,  and  we  held  the  regulation  proposed  rea- 
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sonable  and  denied  the  power  of  the  Public  Service  Commission 
to  annul  it.    That  regulation  had  no  effect  upon  rates. 

But  can  it  be  said,  in  view  of  the  past  conduct  of  the  petition- 
er's business,  that  the  proposed  change  in  classification  is  a  reason- 
able one  !  There  is  a  difference  in  the  rate  charged  to  consumers 
in  the  various  classes,  and  this  difference  in  rates  is  based  upon  a 
difference  in  the  cost  of  the  service  to  the  consumers  of  the  several 
classes.  While  it  costs  the  same  amount  to  produce  each  unit  of 
gas,  no  matter  to  whom  it  is  delivered,  it  does  not  cost  as  much  to 
deliver  it,  to  collect  for  it,  and  to  do  the  other  things  necessary  to 
render  the  service  in  all  cases.  Where  a  large  quantity  is  de- 
livered to  a  consumer,  the  expense  of  reading  meters,  bookkeep- 
ing, and  collection,  as  well  as  other  like  expenses,  is  very  much 
less  per  unit  than  it  is,  where  an  equal  amount  is  delivered  to  a 
large  number  of  consumers,  and  it  is  largely  upon  this  theory  that 
the  difference  in  rates  is  justified.  It  appears  that  at  least  for 
some  years  these  public  buildings  and  other  like  institutions  con- 
suming large  quantities  of  gas  have  been  given  a  rate  less  than 
domestic  consumers,  and  we  are  of  opinion  that  the  Public  Serv- 
ice Commission  was  entirely  justified  in  saying  that  the  attempt 
of  the  company  to  raise  the  rate  to  these  consumers  by  putting 
them  in  another  classification  was  unreasonable,  inasmuch  as  it  is 
entirely  apparent  that  the  cost  of  the  service  to  this  class  of  con- 
sumers for  each  unit  of  gas  furnished  is  not  as  much  as  to  those 
consuming  gas  in  much  smaller  quantities. 

[2]  The  petitioner  earnestly  contends  that  the  Public  Service 
Commission  has  no  authority  to  regulate  the  rates  to  be  charged 
by  it  to  its  manufacturing  consumers.  It  contends  that  this  is  not 
a  public  service,  and  is  not  subject  to  the  regulatory  power  of  the 
state,  and  that  the  order  of  the  Commission  fixing  the  rate  to  be 
charged  by  it  to  such  consumers  is  without  authority  of  law.  It 
cannot  be  doubted  that  the  language  of  the  act  (Code  1913,  chap. 
150,  §§  1-21  [§§  636-656])  conferring  jurisdiction  upon  the 
Public  Service  Commission  to  regulate  the  business  of  public 
service  corporations  is  broad  enough  to  include  the  peti- 
tioner,  for   §   3   of  the   act   provides:    "The   jurisdiction   of 
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trie  lighting  companies  and  municipalities  furnishing  gas  or 
electricity  for  lighting,  heating,  or  power  purposes."     §  638. 

And  §  7  provides :  "That  it  shall  be  unlawful  for  any  public 
service  corporation  subject  to  the  provisions  of  this  act  to  make  or 
give  any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation  or  locality,  or  any 
particular  character  of  traffic  or  service,  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  firm,  corporation,  com- 
pany or  locality,  or  any  particular  character  of  traffic  or  service, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever."  §  642. 

[3-5]  This  language,  it  appears,  is  broad  enough  to  embrace 
the  activities  of  the  petitioner,  and  all  of  them.  But  petitioner's 
contention  is  that  the.  legislature  did  not  have  power  to  make  of  it 
a  public  service  corporation,  or  to  make  any  part  of  its  business 
subject  to  the  regulatory  power  of  the  Commission,  unless  the 
nature  of  the  business  was  such  as  to  make  it  subject  to  the  police 
power  of  the  state.  It  is  quite  true  that  the  legislature  cannot 
arbitrarily  convert  a  private  business  into  a  public  one  for  the 
purpose  of  regulation,  unless  there  is  a  substantial  basis  for  the 
exercise  of  the  police  power.  The  question  of  whether  any  par- 
ticular business  comes  within  the  regulatory  power  of  the  legisla- 
ture, or  the  Public  Service  Commission  in  this  case  as  the  agent 
of  the  legislature,  in  the  last  analysis,  is  one  for  the  courts  to  de- 
termine. In  reaching  a  conclusion,  however,  the  public  policy  of 
the  state  as  announced  by  the  legislature  will  be  given  due  weight, 
and  the  determination  of  the  legislature  that  a  particular  business 
is  subject  to  the  regulatory  power  of  the  state,  because  the  public- 
welfare  is  dependent  upon  its  proper  conduct  and  regulation,  wiU 
not  be  lightly  disregarded  by  the  courts.  People  v.  Budd,  117  N. 
T.  1,  22  K  E.  670,  682,  5  L.R.A.  559,  15  Am.  St.  Rep,  460; 
German  Alliance  Ins.  Co.  v.  Kansas,  233  U.  S.  389,  34  Sup.  Ct. 
612,  58  L.  ed.  1011,  L.R.A.1915C,  1189.  The  increasing  pop- 
ulation of  the  country,  closer  relations  existing  between  its  in- 
habitants, brought  about  not  only  by  the  increase  in  population, 
but  the  more  efficient  means  of  communication,  has  rendered  in 
recent  years  many  lines  of  enterprise  subject  to  public  regulation 
which  in  the  past  had  been  considered  matters  of  purely  private 
concern.    Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed.  77;  People 
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v.  Eudd,  117  N.  Y.  1,  22  N.  E.  670,  682,  6  L.RA.  559,  15  Am. 
St.  Eep.  460;  German  Alliance  Ins.  Co.  v.  Kansas,  233  TJ.  S. 
389,  34  Sup.  Ct.  612,  58  L.  ed.  1011,  L.R.A.1915C,  1189; 
Pinney  &  Boyle  Co.  v.  Gas  &  Elecrtic  Co.  168  Cal.  12,  141  Pac. 
620,  L.R.A.1915C,  282,  Ann.  Cas.  1915D,  471.  And  it  cannot 
be  doubted  that  in  the  future,  as  the  relations  of  our  everincreas- 
ing  population  grow  more  intimate  tod  interdependent,  man; 
businesses  and  enterprises  which  are  at  this  day  considered  as  en- ' 
tirely  of  private  concern  and  beyond  the  power  of  the  public  to 
regulate  will  become  subject  to  control  under  the  police  power. 
The  fact  that  the  conduct  of  any  particular  enterprise  may  have 
in  the  remote  or  even  recent  past  been  considered  as  entirely  the 
subject  of  private  contract,  while  persuasive  of  the  private 
character  of  the  business,  is  not  at  all  conclusive.  Of  course  it 
is  very  well  recognized  that  in  order  to  make  any  particular 
business  subject  to  the  police  power  it  must  be  affected  with  a 
public  interest. 

Not  only  must  the  service  offered  be  available  to  any  one  who 
applies  for  it,  but  any  one  who  desires  it  must  have  the  right  to 
demand  it  upon  complying  with  the  proper  regulations,  and  the 
payment  of  proper  charges  therefor.    It  must  be  such  a  business 

* 

as  the  public  authorities  have  a  right  to  subject  to  the  reg- 
ulatory power  of  the  state  for  the  benefit  of  its  inhabitants, 
and  the  question  in  this  case  is:  Is  the  petitioner's  business 
such  a  one?  When  does  any  particular  enterprise  or  line 
of  business  fall  within  the  regulatory  power  of  public  authority  ? 
From  what  we  have  said  it  is  apparent  that  no  rule  can  be  laid 
down  which  can  be  followed  blindly  or  arbitrarily  over  any  period 
of  time.  The  everchanging  conditions  of  modern  business,  and 
the  constantly  varying  relations  of  the  public  to  such  business, 
make  necessary  the  extension  of  this  power  in  the  interest  of  the 
public  to  such  businesses  as  may  by  their  conduct  decidedly  in- 
fluence for  weal  or  for  woe  the  general  welfare  of  the  community. 
Apd  it  may  be  said  that  whenever  the  relation  of  any  business  or 
enterprise  to  the  public,  or  to  any  substantial  part  of  a  commu- 
nity, becomes  so  close  as  to  make  the  welfare  of  the  public,  or  any 
substantial  part  of  it,  depend  upon  the  proper  conduct  of  such 
business,  then  it  becomes  a  subject  upon  which  the  regulatory  pow- 
er of  the  state  may  be  exercised  for  the  benefit  of  the  whole,  and 
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the  determination  by  the  legislature  that  a  particular  business  be- 
longs to  such  class  will  not  be  set  aside,  where  there  is  a  substan- 
tial foundation  for  it  This  question  is  very  elaborately  discussed 
by  Mr.  Chief  Justice  Andrews  in  delivering  the  opinion  of  the 
court  in  the  case  of  People  v.  Budd,  117  K  Y.  1,  22  K  E.  670, 
682,  5  L.RA.  559,  15  Am.  St.  Rep.  460,  and  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  German  Alliance  Ins. 
Co.  v.  Kansas,  above  cited.  In  the  latter  case  Mr.  Justice  Mc- 
Kenna  reviews  the  authorities  at  length  and  discusses  the  ques- 
tion here  involved  with  great  perspicacity,  and  we  cannot  do 
better  than  to'  suggest  to  the  interested  inquirer  a  careful  per- 
usual  of  the  court's  opinion  in  that  case. 

[6]  Having  established  this  general  principle,  the  remaining 
question  is:  Does  the  business  of  the  petitioner  so  affect  the  in- 
terest of  the  community  as  to  make  it  subject  to  public  regulation, 
so  far  as  it  furnishes  gas  to  manufacturing  enterprises  ?  It  must 
be  borne  in  mind  that  petitioner  is  furnishing  large  quantities  of 
gas,  not  only  to  these  private  enterprises,  but  to  all  of  the  people 
of  Clarksburg  desiring  it.  If  it  is  subject  to  public  regulation  in 
supplying  its  product  to  one  class  of  consumers,  such  as  domestic 
consumers,  or  to  schoolhouses  or  public  buildings,  it  cannot  very 
well  be  conceived  how  the  supplying  of  its  product  to  other  con- 
sumers in  the  same  community  can  be  placed  upon  a  different 
footing.  It  is  argued  that  the  business  in  which  these  manufac- 
turing consumers  are  engaged  is  entirely  private ;  that  the  public 
has  no  interest  therein,  no  power  to  regulate  it  or  control  it ;  and 
this  is  entirely  true,  but  that  argument  applies  with  equal  force 
to  every  private  residence  in  the  city.  The  public  has  no  right  or 
power  to  control  the  conduct  of  family  life.  It  is  as  much,  if  not 
more,  a  private  use  of  gas,  when  it  is  consumed  by  a  domestic 
consumer,  as  when  it  is  consumed  by  a  manufacturing  plant. 

The  use  made  of  the  substance  bv  the  consumer  is  not  the  test. 

« 

If  such  were  the  case,  then  the  public  service  would  only  extend 
to  such  of  the  petitioner's  product  as  is  furnished  to  purely  public 
institutions,  in  which  class  might  be  placed  courthouses,  school- 
houses,  and  public  buildings  of  that  character,  and  all  other  of 
its  business  would  be  free  from  regulation  by  the  public  authori- 
ses. 

Bearing  in  mind  that  the  legislative  intent  has  been  expressed 
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in  regard  to  the  business  of  this  petitioner  with  reasonable  clear- 
ness to  the  effect  that  the  same  is  subject  to  the  regulatory  powers 
of  the  Commission,  in  order  to  overturn  that  expression  of  legis- 
lative intent  we  must  find  that  the  public  welfare  is  not  so  inti- 
mately connected  with  petitioner's  business  as  to  require  the  pub- 
lic regulation  of  it.  Here  we  find  a  gas  company  supplying  the 
inhabitants  of  one  of  the  principal  cities  of  the  state  with  an  ar- 
ticle of  prime  necessity  for  their  welfare.  We  find  a  great  num- 
ber of  manufactories,  great  and  small,  upon  which  the  life  of  that 
city  largely  depends,  being  supplied  by  petitioner  with  gas  for 
fuel  purposes.  Necessity  demands  that  these  enterprises  be  al- 
lowed to  conduct  their  business  without  fcing  subjected  to  any 
undue  or  unreasonable  disadvantage  one  over  the  other.  When 
rival  business  enterprises  locate  in  a  community,  can  a  public 
service  corporation,  engaged  in  supplying  fuel  to  the  inhabitants 
of  that  community,  be  permitted  to  say :  We  will  supply  fuel  to 
one  of  these  plants,  and  will  subject  the  others  to  the  necessity  of 
procuring  fuel  of  another  kind  at  a  largely  increased  cost  ?  Such 
a  holding  in  the  end  is  bound  to  result  in  the  petitioner  not  only 
having  a  monopoly  in  the  business  of  selling  gas  in  which  it  is 
engaged,  but  in  creating  a  monopoly  for  the  benefit  of  such  priv- 
ate manufacturer,  or  manufacturers,  as  it  might  choose  to  favor 
with  its  supply  of  gas,  to  the  prejudice  of  those  who  are  forced  to 
supply  themselves  with  other  fuel  or  discontinue  their  business. 
It  is  argued  that  the  supply  of  gas  to  these  manufacturing 
plants  is  nothing  but  the  sale  of  the  petitioner's  product  to  them. 
It  is  true  that  it  is  the  sale  of  the  gas  produced  by  the  petitioner, 
but  it  is  more.  It  is  the  delivery  of  the  same  at  the  point  of  con- 
sumption. For  the  purposes  of  this  delivery  the  petitioner  under 
our  law  is  a  public  servant.  It  exercises  the  power  of  eminent 
domain  for  the  purpose  of  securing  rights  of  way'  for  its  pipe 
lines.  It  extends  the  same  over  the  public  highways  and  streets, 
and  appropriates  them  to  its  uses,  as  it  contends  partly  for  the 
public  good,  but  partly  purely  for  private  ends.  The  duty  of  the 
petitioner  to  supply  the  public  with  gas  is  its  paramount  duty. 
It  makes  no  difference  who  that  public  is,  or  to  what  use  the  gas  is 
to  be  appropriated.  If  the  petitioner  was  allowed  to  conduct  one 
half  of  its  business  under  public  regulation,  and  to  sell  the  other 
half  of  its  product  upon  private  contract,  the  result  would  be  dis- 
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astrous  to  the  public,  for  the  rates  charged  to  private  consumers 
would  control  those  charged  to  the  public  consumers,  or  vice  versa. 
The  intricate  accounts  which  would  have  to  be  kept  in  order  to 
indicate  the  proper  part  of  the  company's  expenses  chargeable  to 
the  one  or  the  other  part  of  its  business  would  be  so  easily  manip- 
ulated that  in  the  end  the  so-called  private  consumers  would 
either  be  paying  largely  for  the  public  service,  or  the  public  con- 
sumers would  in  a  large  measure  be  paying  for  the  gas  furnished 
for  manufacturing  purpose.  No  one  can-  serve  two  masters  is  as 
true  to-day  as  it  was  2,000  years  ago,  and  it  cannot  be  doubted 
that,  if  this  petitioner  is  allowed  to  divide  its  allegiance  in  the 
manner  desired,  the  service  rendered  by  it  to  the  class  of  its 
patrons,  which  it  would  soon  despise,  would  be  inefficient  and 
ineffective  to  meet  their  reasonable  demands,  to  the  end  that  the 
needs  of  that  other  class  of  patrons  which  had  secured  its  favor 
might  be  the  more  efficiently  met.  We  are  clearly  of  the  opinion 
that,  so  long  as  the  petitioner  is  engaged  in  supplying  gas  to  the 
public  in  the  manner  in  which  it  is  at  this  time,  it  cannot  supply 
a  part  of  that  public  under  private  contract,  aiid  a  part  of  it 
under  public  regulation. 

[7,  8]  The  petitioner  contends  that  the  rates  prescribed  by  the 
Public  Service  Commission  amount  practically  to  the  confisca- 
tion of  its  property,  and  this  conclusion  is  reached  upon  the  theory 
that  the  petitioner's  plant  is  not  of  the  character  of  the  ordinary 
public  service  utility,  for  the  reason  that  its  life  is  not  perpetual, 
but  is  limited  by  the  life  of  the  gas  field  from  which  it  procures 
its  gas.  It  shows  that  its  production  of  gas  in  1916  was  10.41 
per  cent  less  than  in  1915,  that  its  1917  production  was  11.48  per 
cent  less  than  the  1916  production,  and  the  production  for  1918 
17.83  per  cent  less  than  the  1917  production,  and  argues  that  the 
fair  deduction  from  these  figures  is  that  certainly  in  5  or  6  years 
its  gas  supply  will  be  exhausted,  and  its  plant  worthless,  where- 
fore the  Commission  should  have  provided  rates  which  would  pro- 
duce a  revenue  sufficient  to  amortize  the  plant  within  that  time,  as 
well  as  pay  a  return  upon  petitioner's  investment.  The  Commis- 
sion, in  arriving  at  a  basis  for  the  rates  prescribed  by  it,  valued 
petitioner's  properties  at  $1,500,000,  and  then,  after  providing 
for  all  of  its  proper  expenses,  allowed  $120,000  as  a  return  upon 
this  investment,  and  $150,000  for  amortization  of  the  plant.  The 

P.U.R.102OA. 


650  WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 

contention  of  the  petitioner  is  that,  instead  of  allowing  $150,000 
for  this  purpose/there  should  have  been  allowed  practically-  twice 
that  sum,  and  assuming  that  the  valuation  of  the  plant  is  correct,, 
and  that  it  will  become  obsolescent  in  5  or  6  years,  its  contention 
is  perhaps  correct.  It  cannot  be  doubted  that,  in  fixing  the  yate 
to  be  charged  by  a  public  utility  such  as  the  petitioner,  there  is  an 
element  to  be  considered  which  does  not  ordinarily  enter  into  the 
matter  of  rate  making.  Public  utilities,  such  as  water  companies 
or  light  companies,  are  considered  upon  the  theory  of  perpetual 
life,  and  when  the  proper  return  is  allowed  upon  the  investment,, 
and  a  proper  amount  for  maintaining  the  physical  properties  in 
effective  condition,  the  public  utility  has  no  ground  for  com- 
plaint ;  but  where,  as  in  this  case,  the  life  of  the  utility  is  deter- 
mined by  the  exhaustion  of  its  gas  fields,  there  must  be,  in  addi- 
tion to  the  allowance  for  interest  on  the  investment  and  for  the 
expense  of  keeping  the  plant  in  effective  condition,  another  item 
sufficient  to  amortize  the  plant  within  the  probable  life  of  the 
field  from  which  the  gas  is  obtained. 

In  order  to  determine  whether  or  not  the  Public  Service  Com- 
mission has  adequately  allowed  for  this  purpose,  it  is  necessary  to 
review  the  fiscal  history  of  the  petitioner.  It  was  organized  in 
the  year  1904  by  the  consolidation  of  two  gas  companies,  then  do- 
ing business  in  the  city  of  Clarksburg.  While  its  capital  stock 
was  fixed  at  $200,000  at  that  time,  it  is  shown  that  the  properties 
actually  owned  by  the  newly  organized  company  were  worth  ap- 
proximately $650,000.  These  properties  consisted  largely  of 
leases  upon  gas  and  oil  territory  and  gas-producing  wells.  From 
the  year  1904  to  the  year  1914,  inclusive,  it  appears  that  this 
company  had  a  net  corporate  income  of  $1,451,954.28;  that  it 
declared  in  dividends  during  that  time  the  sum  of  $738,500 ;  that 
in  addition  to  this  it  issuec[  during  that  period  $300,000  of  bonds, 
which  it  delivered  to  its  shareholders,  retiring  $100,000  of  its 
stock,  giving  to  the  holders  of  its  stock  $300  of  these  bonds  for 
each  share  of  stock  surrendered ;  that  it  subsequently  retired  these 
bonds  out  of  its  income,  together  with  their  interest,  which 
amounted  in  the  aggregate  to  $336,140.  This  amount  was,  of 
course,  in  effect  a  dividend  to  the  stockholders,  and  indicates  that 
during  that  11-year  period  it  paid  out  to  its  stockholders  in  divi- 
dends more  than  $1,000,000.    Its  statement  shows  that  for  the 
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years  1904,  1905,  1906,  1907,  and  1908  it  made  no  deductions 
from  its  capital  account  for  depreciation  of  its  plant,  or  for  the 
purpose  of  amortizing  its  investment  For  the  year  1909  it  de- 
ducted practically  $81,000  for  all  purposes;  for  the  year  1910, 
$29,500 ;  for  the  year  1911,  nothing;  for  the  year  1912,  $21,000 ; 
for  the  year  1913,  $45,000 ;  and  for  the  year  1914,  $124,800— or 
a  total  of  a  little  over  $300,000  in  11  of  the  most  prosperous  years 
of  its  history,  not  only  on  account  of  depreciation  in  the  physical 
properties,  but  for  the  purpose  of  amortizing  its  plant  because  of 
the  exhaustion  of  the  gas  fields  owned  by  it.  Thus  it  will  be  seen 
that  during  these  11  years  the  petitioner  itself  allowed  less  than 
$30,000  a  year  to  accomplish  a  purpose  for  which  it  now  claims 
$150,000  a  year  is  entirely  inadequate,  and  the  record  shows  that 
during  these  years,  or  at  any  rate  during  the  later  ones,  the 
production  and  sale  of  gas  was  more  than  it  has  been  in  the  last 
few  years,  and  more  than  can  reasonably  be  expected  in  the  suc- 
ceeding years.  While  it  is  true  that,  in  fixing  the  rate  for  a  public 
utility  such  as  the  petitioner,  regard  must  be  had  to  the  fact  that 
its  plant  will  only  have  a  salvage  value  when  its  gas  supply  is  ex- 
hausted, it  is  likewise  true  that  the  petitioner  must  be  considered 
to  have  taken  this  into  consideration  during  all  the  life  of  the 
plant. 

Assuming  that  the  petitioner's  contention  is  correct,  that  its 
plant  will  become  obsolescent  in  5  years,  it  would  be  manifestly 
unjust  to  charge  those  who  consume  the  gas  during  that  last  5 
years  with  practically  the  entire  cost  of  the  plant,  in  addition  to 
a  reasonable  return  upon  the  entire  investment  therein^  The 
dividends  heretofore  declared  amount  to  much  more  than  a  rea- 
sonable return  on  the  investment.  They  amount  to  from  40  to  50 
per  cent  on  the  amount  of  money  actually  invested,  as  contended 
for  by  the  petitioner,  and  to  more  than  100  per  cent  on  the  nom- 
inal capital  stock.  These  dividends  it  cannot  be  considered  were 
declared  out  of  earnings.  It  is  true  they  were  declared  out  of  the 
company's  receipts  from  the  sale  of  its  gas  and  the  service  it  per- 
formed in  delivering  it,  Su<?h  part  pf  these  receipts  as  may  prop-! 
erly  be  construed  to  be  for  the  purchase  price  of  the  gas  should 
have  been  treated  as  in  effept  purchase  mqney  for  its  properly^  and 
its  capital  have  been  depreciated. to  that  extent.  In  othejr 'words, 
in  order  to  arrive  at  a  just  conclusion  as  to  what  is  a  proper  allow- 

P.U.R.1920A.  ..,«!'••'* 


,.. ,..  .i 


652  WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 

ance  to  be  made  for  amortizing  the  investment  we  must  consider 
that  this  process  has  been  going  on  during  the  whole  life  of  the 
plant.  It  will  not  do  to  say  that  this  company  could,  by  continued 
active  operations  for  the  first  half  of  its  life,  exhaust  more  than 
one-half  of  its  gas  supply,  and  declare  the  whole  of  it  in  dividends 
as  profits  on  its  investment,  and  then  begin  the  amortization  of 
the  investment  after  its  property  had  been  thus  depleted.  If  we 
assume  that  the  petitioner's  investment  amounted  to  $1,500,000 
or  even  $2,000,000,  as  contended  for  by  it,  in  order  to  make  which 
amount,  however,  the  original  investment  has  to  be  more  than 
doubled  because  of  appreciation  in  the  value  of  its  properties,  we 
must  then  assume  that  during  all  the  time  it  has  been  operating, 
and  withdrawing  gas  from  its  field,  and  selling  the  same  to  its 
customers,  it  has  been  not  only  earning  money,  but  it  has  been  sell- 
ing a  part  of  its  property,  and  we  must  depreciate  its  investment 
each  year  of  its  existence  to  the  extent  of  such  sales. 

Of  course,  a&  it  stated  by  the  Commission  in  the  case  of  Re 
United  Fuel  Gas  Co.  P.U.R1918C,  193,  it  is  a  practical  impossi- 
bility to  determine  how  much  should  be  taken  from  the  capital  in- 
vestment each  year  because  of  depletion  of  the  gas  supply  for  that 
particular  year,  and  the  proper  way,  and  perhaps  the  only  possi- 
ble way,  is  to  distribute  over  the  entire  life  of  the  utility  the  total 
amount  of  its  investment  In  other  words,  divide  the  total  invest- 
ment into  the  number  of  years  of  the  utility's  probable  life  and 
depreciate  the  investment  each  year  by  the  amount  thus  found. 
If  in  this  case  we  fix  the  total  investmest  at  $2,000,000  and  to  do 
this  we  are  required  to  more  than  double  the  investment  actually 
made  because  of  appreciated  value  of  the  property,  and  divide  this 
amount  by  20  years,  the  probable  life  of  this  utility,  we  find  that 
the  investment  should  have  been  depreciated  each  year  to  the  ex- 
tent of  $100,000  because  of  exhaustion  of  the  supply  of  gas  by  the 
sales  made  therefrom.  Instead  of  doing  this,  as  we  have  before 
stated,  the  company  during  the  first  11  years  of  its  life  only  de- 
preciated it  to  the  extent  of  $300,000  when  in  fairness  the  in- 
vestment should  have  been  depreciated  down  to  the  year  1914, 
when  the  Public  Service  Commission  began  to  regulate  it,  to  the 
extent  of  at  least  $1,000,000.  It  will  thus  be  seen  that,  instead  of 
the  Public  Service  Commission  fixing  too  small  an  amount  for  the 
proper  amortization  of  the  investment,  they  have  fixed  it  larger 
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than  might  be  justified ;  but  this  was  partly  upon  the  theory  that 
for  the  last  2  or  3  years  the  petitioner  had  not  been  allowed  to 
earn  enough  to  set  aside  any  amount  for  this  purpose. 

[9]  It  may  be  urged  that  we  cannot  go  behind  the  Commis- 
sion's finding  that  this  plant  is  worth  $1,500,000  as  a  public 
utility  at  this  time ;  that  the  findings  of  fact  of  the  Commission  in 
this  regard  are  conclusive  upon  us.  It  is  quite  true  that  rate 
making  is  the  exfercise  of  legislative  power,  and  where  it  depends 
upon  the  ascertainment  of  results  from  disputed  facts,  the  de- 
termination of  the  legislature— or,  in  this  case,  the  Public  Service 
Commission  in  lieu  thereof — will  not  be  reviewed;  but  where 
such  determination  is  reached  by  a  misapplication  of  legal  prin- 
ciples to  the  state  of  facts  disclosed,  this  court  will  make  a  correct 
application  of  such  principles  in  determining  whether  or  not  the 
rate  fixed  by  the  legislative  authority  is  confiscatory.  We  are, 
therefore,  of  the  opinion  that  had  the  Commission  applied  a 
proper  proportion  of  the  petitioner's  receipts  for  the  years  1904 
to  1914,  inclusive,  to  the  reduction  of  its  investment,  instead  of 
treating  practically  the  whole  thereof  as  earnings,  the  value  of 
this  plant  at  this  time  would  have  been  found  to  be  less  than  it 
was  by  the  Commission.  In  other  words,  by  the  application  of 
the  legal  principle  we  have  above  laid  down,  and  the  state  of  facts 
which  it  is  conceded  exists  here,  the  investment  of  the  stockhold- 
ers in  the  petitioner  had  been  more  than  50  per  cent  returned  to 
them  by  the  year  1914,  and  the  investment  in  the  pldfit  should 
have  been  reduced  to  that  extent.  We  think  the  Commission  has 
dealt  as  liberally  with  the  petitioner  in  the  matter  of  allowing  for 
the  amortization  of  its  plant  as  could  reasonably  be  expected. 

[10]  Complaint  is  made  that  the  Commission  did  not  allow  the 
petitioner  as  expenses  an  item  of  $160,000  to  cover  the  cost  of 
new  field  lines.  It  appears  that  the  petitioner,  in  order  to  keep 
up  its  supply  of  gas,  and  to  exhaust  its  field,  is  constantly  drill- 
ing new  wells  and  laying  new  lines  thereto,  and  it  contends  that 
the  cost  of  these  new  lines  should  be  allowed  to  it  as  an  item  of 
expense  to  be  returned  in  the  year  in  which  made,  instead  of  be- 
ing added  to  its  investment.  The  Commission  treated  this  item  in 
the  same  manner  that  it  had  been  treated  by  the  petitioner  during 
all  of  its  existence.  A  large  part  of  its  investment,  as  now  ap- 
pears upon  its  books,  is  made  up  of  such  items  as  this,  all  of 
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which  were  expended  out  of  its  receipts,  and  we  think  it  would 
be  manifestly  unjust  to  charge  consumers  of  gas  in  any  one  par- 
ticular year  the  total  cost  of  laying  pipe  lines  which  will  be  used 
to  convey  the  gas  from  these  wells  during  their  entire  life. 

Our  conclusion  is  to  refuse  to  suspend  the  order  of  the  Public 
Service!  Commission. 


i  « 
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DENVEB  &  SALT  LAKE  EAILROAD  COMPANY 

v.     * 
CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD  COMPANY 

et  al. 

> 

[No.  8938.] 

Appeal  and  review  —  Reversal  of  Commission  order  —  Effect  of  direc- 
tions on  Commission. 

1.  An  order  of  the  Colorado  supreme  court  reversing  and  setting 
.     •  aside  a  Commission  order  and  remanding  the  cause  "for  further  pro- 
ceedings not  inconsistent  with  the  view*  herein  expressed,"  commands 
the  Commission  to  hear  the  case  de  novo;  and  the  Commission  there- 
fore  has  no  power  to  dismiss  such  case. 

Appeal  and  review  —  Failure  to  obey  mandate  —  Commission  power 
,to  determine  legal  questions. 

it  2.  Upon  the  remanding  of  a  cause  by  the  Colorado  supreme  court 

to  the 'Commission  for  further  proceedings,  the  Commission  cannot  dis- 
:  miss  the  cause  on  the  theory  that  it  haB  no  power  to  change  its  original 
order  because  no  star  was  granted,  and  -that  the  petitioner  has  volun- 
tarily obeyed  the  order,  since  these  are  purely  legal  questions  which  the 
Commission  cannot  determine  in  the  face  of  the  mandate  of  the  court. 

Appeal  and  review  —  Failure  to  obey  stay  —  Effect  of  rights  of  appel- 
lant. 

8.  Failure  to  secure  a  stay  of  a  Commission  order  under  a  statute 
;        providing  that  the  losing  party  may  have  such  stay  upon  complying 
with  certain  requirements,  does  not  affect  his  rights  on  appeal,  since 
the  right  to  the  stay  is  permissive  only. 

Orders  — »  Voluntary  acceptance  —  What  does  not  constitute. 

4.  The  Commission  order  cannot  be  said  to  have  been  voluntarily 
accepted  by  a  party  adversely  affected  thereby,  where  such  party  has 
'    secured  a  reversal  of  the  order,  and  where  heavy  penalties  were  pro- 
vided in  the  order  for  refusal  to  comply  therewith. 

Commissions  —  Jurisdiction  —  Appeal  and  review  —  Restitution. 

6.  The  Colorado  Commission,  upon  the  reversal  of  an  order  fixing 
the  division  of  new  rates,  and  the  remand  of  the  case  for  further  pro- 
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ceedinga  has  lull  power  to  order  restitution  if  it  determines,  upon  the 
rehearing,  that  there  is  an  amount  to  be  restored. 

[December  1,  1919.] 

En  Banc.  Writ  of  review  to  the  Public  Utilities  Commission 
to  review  an  order  dismissing  a  proceeding  which  had  been  re- 
manded to  it  for  further  proceedings  after  the  reversal  of  its 
order  by  the  supreme  court ;  Commission  ordered  to  proceed  to  a 
rehearing  of  the  original  cause  in  compliance  with  rules  of  law 
announced  by  the  court. 

Appearances :  Milton  Smith,  Charles  R.  Brock,  W.  H.  Fergu- 
son, and  Elmer  L.  Brock,  for  the  petitioner ;  E.  E.  Whitted,  and 
A.  S.  Brooks,  for  the  Chicago,  Burlington  &  Quincy  Bailroad 
Company ;  W.  V.  Hodges,  and  D.  Edgar  Wilson,  for  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company;  C.  C.  Dorsey,  and 
John  Q.  Dier,  for  the  Union  Pacific  Railroad  Company ;  L.  J. 
Williams,  and  A.  P.  Anderson,  for  the  members  of  the  Public 
Utilities  Commission. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

On  February  1Q,  1916,  the  Public  Utilities  Commission  of 
this  state  entered  an  order  fixing  the  division  of  certain  through 
rates  between  the  petitioner  and  other  railroad  companies.  From 
this  order,  the  petitioner  and  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  applied  to  this  court  for  a  review. 

On  February  4,  1918,  the  court  rendered  its  decision  in  said 
causes.  Denver  &  S.  L.  R.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  171 
Pac.  74 ;  Chicago,  R.  L  &  P.  B.  Oo.  v.  Public  Utilities  Commis- 
sion, 171  Pac.  86. 

The  court  in  both  cases  reversed  and  set  aside  the  order  of  the 
Commission.  This  was  principally  because  of  the  incorrect 
methods  and  rules  adopted  by  which  the  Commission  reached  its 
conclusions,  all  of  which  will  fully  appear  in  the  several  opinions 
of  the  court  in  the  cases  cited. 

The  order  of  the  court  in  the  case  of  the  petitioner  is  in  the 
precise  words  as  follows: 

"For  the  reasons  stated  the  decision  and  order  of  the  Com- 
mission will  be  reversed  and  set  aside,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  the  views  herein  ex- 
pressed." 
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The  remittiturs  in  both  cases  were  received  by  the  Commission 
on  March  29,  1918. 

Prior  to  the  decisions  of  the  supreme  court  and  on  the  27th 
day  of  December,  1917,  upon  stipulation  of  all  parties,  the  Com- 
mission entered  a  new  and  different  order  covering  the  matters 
involved. 

On  March  29,  1918,  the  petitioner  requested  the  Commission 
to  set  the  cases  for  further  hearing  and  determination,  which 
date  was  fixed  by  the  Commission  for  April  18,  1918,  when  all 
the  parties  appeared. 

The  respondents  then  filed  their  objections  to  further  consid- 
eration of  the  matter  and  asked  for  a  dismissal  of  the  proceedings 
by  the  Commission,  which  request  was  granted.  The  objection 
which  seems  to  have  been  relied  on  by  the  Commission  and  by 
reason  of  which  it  dismissed  the  proceedings,  was  as  follows: 

"The  Denver  &  Salt  Lake,  upon  its  application  to  the  supreme 
Court  for  a  writ  of  review,  neither  made  an  application  for  nor 
filed  an  application  for  suspension,  nor  filed  any  suspending  bond, 
as  provided  by  §  53  of  the  Public  Utilities  Act.  The  order  fixing 
divisions  consequently  was  in  effect  all  of  the  time  the  writ  of 
review  was  pending,  and  furthermore  during  all  of  the  time  the 
writ  of  review  was  pending,  the  Moffat  road  voluntarily  and  with- 
out protest  accepted  the  divisions  ordered  in  by  the  order  in  the 
three  cases  at  bar." 

The  findings  of  the  Commission  upon  these  objections  and  mo- 
tions to  dismiss  are  as  follows: 

"The  Commission  finds  the  effect  of  such  failure  to  be  that 
the  divisions  fixed  by  it  in  these  cases  were  in  operation  for  the 
period  from  August  1,  1915  to  December  27,  1917,  and  that 
the  Commission's  order  was  never  stayed  or  suspended ;  that  the 
Commission  is  without  power  to  change  such  divisions,  as  the 
rates  under  which  these  divisions  were  made  are  no  longer  in 
existence,  and  the  Commission  cannot  make  divisions  operative 
for  the  period  from  August  1,  1915  to  December  27,  1917." 

Upon  application  of  the  petitioner  a  rule  issued  out  of  this 
court  on  June  26,  1918,  to  the  Public  Utilities  Commission,  to 
show  cause  why  it  should  not  proceed  with  the  hearing  and 
determination  of  this  cause  as  directed  by  the  court.  This  pro- 
ceeding is  upon  the  return  and  answer  in  the  premises. 
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[1]  The  question,  then,  to  be  determined  is  what  was  the 
farce  and  effect  of  the  decisions  of  the  supreme  court  upon  tKe 
rules  and  Orders  of  the  Commission,  fixing  and  determining  the 
division  of  the  joint  rates  to  which  the  parties  were  entitled,  and 
what  were  the  duties  and  powers  of  the  Commission  in  the  prem- 
ises as  affected  by  the  judgments  of  the  court. 

Section  52  of  the  Public  Utilities  Act  provides  among  other 
things  that  "Upon  hearing,  the  supreme  court  shall  enter  judg- 
ment either  affirming,  setting  aside  or  modifying  the  order  or 
decision  of  the  Commission.  The  provisions  of  the  Code  of  Civ- 
il Procedure  of  this  state  relating  to  writs  of  review  shall  so  far 
as  applicable  and  not  in  conflict  with  the  provisions  of  this  act, 
apply  to  proceedings  had  in  the  supreme  court  under  the  provi- 
sions of  this  section." 

Then  unless  otherwise  provided  by  the  act,  the  effect  of 
the  judgment  of  the  court  upon  review  is  precisely  the  same  as 
provided  by  the  Civil  Code  and  the  rules  of  this  court  in  other 
cases. 

We  find  nothing  in  the  statute  in  this  particular  in  conflict  with 
the  Code,  or  our  court  rules. 

It  is  plain  that  the  Commission  was  thereby  commanded  to 
hear  the  cause  de  novo;  to  determine  the  questions  involved  in 
the  original  hearing,  and  to  determine  these  in  the  light  of  the 
methods  and  the  law  applicable  as  announced  by  the  court.  It 
has  no  discretionary  powers  in  the  premises.  It  was  its  plain 
duty  to  obey. 

The  power  of  the  supreme  court  in  the  case  of  this  primarily 
legislative  tribunal  with  but  limited  quasi-judicial  powers,  is  ex- 
pressly conferred  by  the  statute,  and  the  same  power  and  pro- 
cedure is  directed  to  be  exercised  over  such  tribunal  as  in  case 
of  judicial  tribunals. 

The  rule  announced  by  this  court  in  Galbreath  v.  Wallrich  et 
al.  48  Colo.  127,  109  Pac.  417,  is  "the  rule  is  that  where  the 
mandate  of  an  appellate  court  directs  a  specific  judgment  to  be 
entered,  the  tribunal  to  which  such  mandate  is  directed  must 
yield  obedience  thereto.  No  modification  of  the  judgment  so 
directed  by  the  appellate  tribunal  can  be  made  by  the  trial  court, 
nor  can  any  provision  be  engrafted  upon  or  taken  from  it/9 
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The  court  further  said  in  the  opinion  in  that  cas$: 
"The  reason  for  that  rule  is  obvious.  When  a  particular  judg- 
ment is  directed  by  the  appellate  court,  the  lower  court  is  not 
acting  of  its  own  motion,  but  in  obedience  to  the  order  of  its 
superior.  What  that  superior  says,  it  shall  do,  it  must  do,  and 
that  alone.  Public  interests  require  that  an  end  shall  be  put  to 
litigation,  and  when  a  given  cause  has  received  the  consideration 
of  this  court,  its  merits  determined,  and  then  remanded  with 
specific  directions,  the  court  to  which  such  mandate  is  directed 
has  no  power  to  do  anything  but  to  obey  the  mandate;  other- 
wise, litigation  would  never  be  ended,  and  the  supreme  tribunal 
of  the  state  would  be  shorn  of  that  authority  over  inferior  tribu- 
nals with  which  it  is  invested  by  our  fundamental  law.  By  per- 
mitting the  filing  of  the  supplemental  answer  and  cross  com- 
plaint the  trial  court  is  proceeding  contrary  to  what  we  directed. 
True,  by  this  pleading  none  of  the  issues  settled  by  the  judgment 
we  directed  are  to  be  relitigated,  but  that  is  not  the  question. 
We  directed  a  particular  judgment,  and  nothing  is  left  for  the 
trial  court  to  do  but  to  enter  it.  By  the  supplemental  answer 
and  cross  complaint  it  is  sought  to  show  that  because  something 
has  happened  since  the  original  judgment  was  entered,  and  which 
was  not  in  issue  in  the  case,  the  judgment  we  have  directed  should 
not  be  rendered.  To  pursue  this  course  is  to  ignore  our  mandate. 
Rights  which  may  have  accrued  since  the  rendition  of  the  original 
judgment,  not  in  issue  in  the  action  in  which  it  was  rendered, 
are  not  adjudicated  therein,  but  the  trial  court  has  no  power  to 
open  or  interfere  with  the  judgment  of  this  court  in  order  to 
settle  such  rights.  If  since  the  original  judgment,  something  haft 
occurred  which  would  render  it  inequitable  to  carry  the  judgment 
this  court  has  directed  into  execution,  resort  must  be  had  to  some 
form  of  original  proceedings  by  which  appropriate  relief  can 
be  secured.  It  cannot  be  done  by  way  of  defense  to  the  entry 
of  the  judgment  we  have  directed." 

In  that  case  the  procedure  to  enforce  compliance  with  the 
judgment  of  the  supreme  court  was  precisely  as  it  is  in  this  case. 
Application  was  made  to  this  court  and  order  issued  to  the  lower 
tribunal  to  show  cause  why  its  mandate  should  not  be  obeyed.  It 
is  not  the  rule  and  would  be  absurd  to  institute  an  independent 
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proceeding  to  secure  the  enforcement  of  the  orders  of  an  appel- 
late court  in  a  given  case. 

It  would  be  a  singular  proceeding  for  this  court  to  enforce  its 
orders  literally  against  a  district  court  having  broad  constitu- 
tional judicial  powers,  and  still  permit  a  primarily  legislative 
tribunal  to  elect  whether  or  not  it  would  obey  an  order  of  the 
court,  whatever  may  be  its  reasons  for  so  doing, 

[2]  The  Public  Utilities  Commission  has  assigned  two  rea- 
sons for  its  action :  First,  that  the  petitioner  filed  no  application 
for  a  suspension  bond  for  a  stay  of  execution  of  the  order  of 
the  Commission,  permitted  by  the  statute;  and  that  no  stay 
was  granted,  and  "held  for  such  reason  its  order  remained  in  full 
force  and  effect  and  became  final- before  the  court  rendered  its 
judgment,  because  of  a  subsequent  order  fixing  different  rates  in 
December,  1917;  second,  that  by  accepting  the  division  of  the 
joint  rate  under  the  order  of  the  Commission,  the  petitioner 
voluntarily  accepted  such  division  and  is  bound  thereby  for 
such  reason.  It  was  then  held  that  for  such  reasons,  the  Com- 
mission is  without  power  to  change  its  original  order  for  the 
period  from  the  date  thereof,  August  1,  1915,  to  the  date  when 
the  new  rates  and  new  apportionment  went  into  effect,  December 
27,  1917,  under  a  stipulation  of  all  parties  and  an  order  of  the 
Commission. 

These  are  purely  questions  of  law  which  the  Commission  had 
no  power  to  determine,  in  the  face  of  the  mandate  of  the 
supreme  court. 

While  it  is  not  necessary  that  these  questions  be  determined  in 
the  matter  before  us,  yet  with  the  expectation  that  the  Commis- 
sion will  obey  the  mandate  of  the  court,  and  conduct  a  new  hear- 
ing of  the  original  question  as  therein  directed,  it  may  not  be 
amiss  to  determine  them  now. 

[3]  The  statute  provides  that  the  losing  party  may  have  an 
order  of  the  Commission  stayed,  by  the  supreme  court  alone,  up- 
on complying  with  certain  requirements,  pending  its  determina- 
tion of  the  questions  involved,  yet  this  right  is  permissive  only. 
It  is  in  no  sense  a  requirement,  and  the  grant  of  such  a  stay  rests 
solely  upon  the  judgment  of  the  court  in  the  premises,  and  is 
clearly  intended  as  an  emergency  provision. 
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The  right  to  have  such  a  stay  is  precisely  like  that  of  the 
grant  of  a  supersedeas  in  other  cases.  The  power  to  grant  the 
order  or  writ  rests  solely  with  the  supreme  court.  The  statute 
declares  that  the  procedure  is  to  he  that  of  the  Civil  Code. 

Can  it  be  said  that,  in  cage  of  appeal  from  the  Commission 
to  the  appellate  court,  where  the  court  denies  the  stay  permitted 
by  statute,  thereby  and  by  reason  thereof,  the  aggrieved  party  is 
to  be  denied  his  right  of  review  expressly  granted  by  the  statute  ? 
In  case  of  review  in  ordinary  matters,  this  court  has  never  de- 
nied the  right  of  review,  and  could  not  if  it  would,  upon  the 
ground  that  it  had  denied  a  writ  of  supersedeas. 

When  the  court  set  aside  the  order  of  the  Commission,  that 
order  was  thereby  annulled  "and  held  for  naught,  and  was  of  no 
more  effect  than  if  it  had  never  been  entered.  The  case  stood  pre- 
cisely as  it  did  before  any  hearing  had  been  held  or  order  entered 
at  all. 

[4]  The  suggestion  by  the  Commission  that  after  the  order 
was  entered  fixing  the  division  of  joint  rates,  the  petitioner  vol- 
untarily accepted  the  rates  so  ordered,  is  without  merit. 

The  petitioner  objected  to  the  order  in  every  lawful  way  pro- 
vided by  the  statute.  It  applied  for  and  secured  a  reversal  of  the ' 
order.  The  order  was  of  effect  from  the  date  of  its  entry,  and 
heavy  penalties  are  provided  for  refusal  to  comply  with  any  order 
of  the  Commission  while  in  force.  To  say  that  a  compliance 
therewith  under  such  circumstances  was  voluntary  upon  the  part 
of  the  petitioner  is  too  absurd  for  argument. ,  It  would  be  just 
as  reasonable  to  say  that  the  execution  of  a  criminal  un<Jer  the 
judgment  of  a  court  was  voluntary  upon  his  part. 

[5]  The  law  is  unquestioned  that  a  party  procuring  a  reversal 
of  an  erroneous  judgment  is  entitled  to  restitution. 

That  jurisdiction  to  correct  what  has  been  done  wrongfully, 
remains  with  a  court  so  long  as  the  parties  and  the  case  are 
properly  before  it,  either  in  the  first  instance,  or  when  remanded 
to  it  by  an  appellate  tribunal,  was  held  by  the  Supreme  Cpurf  of 
the  United  States  in  Northwestern  Fuel  Co.  v.  Block,  35  L.  ed. 
151,  where  the  question  was  fully  discussed. 

Therefore  the  Public  Utilities  Commission  has  full  power  to 
order  restitution  in  the  case  if  it  shall  find  upon  the  rehearing 
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that  there  is  an  amount  to  be  restored  by  it,  proceeding  under  the 
direction  of  the  court.  The  Public  Utilities  statute  provides 
ample  remedy  for  the  enforcement  of  the  orders  of  the  Commis- 
sion through  the  courts. 

It  is  ordered  that  the  Public  Utilities  Commission  proceed  to  a 
rehearing  of  the  original  cause  as  directed  and  ordered  by  this 
court  in  the  cause  above  referred  to,  and  in  compliance  with  the 
rules  of  law  therein  announced,  and  to  fix  such  proper  appor- 
tionment of  joint  rates  from  the  time  of  the  inception  of  the 
proceeding  before  it,  until  the  date  of  the  order  fixing  a  new  and 
different  apportionment,  now  in  force, 
-  En  banc. 

Burke,  J.,  agrees  with  the  conclusion  only. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

BE  WESTERN  UNION  TELEGRAPH  COMPANY. 

[Case  No.  2114.] 

Return  —  Reasonableness  —  Increased  rates  —  Burden  of  proof. 

JL  The  Missouri  Commission  will  not  dismiss  a  proceeding  for  an 
increase  in  utility  rates  during  a  period  of  turbulent  times  in  the 
general  business  affairs  of  the  world  on  the  mere  technical  ground  that 
the  petitioner  has  not  fully  discharged  the  burden  of  proof  resting 
upon  it. 

Return  —  Application  for   increased  rates  —  Absence    of  proof  — 
Emergency  relief. 

2.  Relief  granted  by  the  Missouri  Commission  where  the  burden  of 
proof  as  to  the  necessity  for  an  increase  in  rates  during  a  time  of 
abnormal  economic  conditions  has  not  been  discharged,  is  of  a  tem- 
porary and  emergency  character  with  a  reservation  to  the  Commission 
of  continuing  jurisdiction  for  such  action  as  future  conditions  may 

warrant. 

[November  26,  1919.] 

Application  for  permission  to  continue  to  charge  rates 
throughout  the  state  of  Missouri  in  compliance  with  the  sched- 
ule  of  increased  rates  provided  for  in  Order  No.  2940,  of  the 
Postmaster  General;  temporary  increase  granted. 

By  the  Commission:  On  August  1,  1919,  the  Western 
Union  Telegraph  Company,  a  corporation,  engaged  in  the  gen- 
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eral  telegraph  business  throughout  the  United  States,  filed  with 
the  Commission  its  application  to  be  permitted  to  continue  to 
charge,  throughout  the  state  of  Missouri,  the  present  existing 
schedule  of  increased  message  rates  that  were  inaugurated  by 
Order  No.  2940,  of  the  Postmaster  General,  under  date  of 
March  29,  1919,  and  effective  as  of  April  1,  1919. 

The*  general  effect  of  the  order  of  the  Postmaster  General, 
supra,  relative  to  our  state,  was  to  make  a  horizontal  increase 
of  20  per  cent  on  all  telegraphic  messages  incident  to  points  of 
communication  in  the  state  of  Missouri. 

By  appropriate  orders  of  this  Commission  the  case  was  con- 
tinued until  the  17th  day  of  October,  1919,  at  which  date  a 
hearing  thereto  concerning  was  had  before  our  Commission  at 
Jefferson  City,  and  the  case  is  now  properly  before  the  Commis- 
sion for  determination. 

At  the  very  threshold  of  attempting  to  reach  a  decision  in 
this  case,  the  Commission  is  confronted  with  two  fundamentals, 
over  which  it  cannot  with  consistency  lightly  pass,  to  wit:  (a) 
These  increased  rates  cover  intrastate  telegraphic  messages  in 
our  state,  and  were  arbitrarily  formulated  and  inaugurated  by 
the  Postmaster  General  without  detailed  investigation  as  to 
their  reasonableness  when  considered  from  the  viewpoint  of 
strictly  intrastate  business  of  Missouri. 

(b)  The  record  evidence  before  us,  with  practical  conclusive- 
ness, appears  to  support  the  merits  of  this  20  per  cent  horizon- 
tal increase  when  we  consider  the  system  of  the  applicant  as  a 
whole  throughout  our  nation,  but  when  narrowed  down  to  intra- 
state business  of  Missouri  is  of  such  an  unsatisfactory  nature  as 
to  carry  small  potential  force. 

The  system  of  the  applicant,  and  this  exclusive  of  cable  prop- 
erty, assumes  large  proportions.  It  has  direct  communication 
with  22,500  communities,  and  indirect  connections  with  approx- 
imately 50,000  additional  communities.  It  possesses  217,582 
miles  of  poles,  with  1,382,547  miles  of  wire  and  aerial  cable^ 
and  has  a  plant  account  value  of  about  $180,000,000. 

The  aforementioned  recital  is  made  for  the  purpose  of  show- 
ing the  existent  futility  in  any  regulatory  body  trying  to  dis- 
cern reasonableness  or  unreasonableness  of  increased  rates  on 
strictly  state  business!  where  the  applicant  utility  fails  to  bring 
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before  the  Commission  a  convincing  plan  of  procedure  showing 
reasonable  allocation  of  property  value,  revenue  income,  and 
outgo  incident  to  the  intrastate  business  over  which  the  Com- 
mission has  controlling  jurisdiction. 

[1]  Without  entering  into  an  extended  discussion  of  the 
weakness  of  applicant's  case,  let  it  suffice  tq  say  that  the  evidence 
before  the  Commission  upon  which  it  can  predicate  investment 
value,  operating  revenues,  with  the  attendant  operating  expenses 
directly  controlling  the  intrastate  business  of  applicant  in  Mis- 
souri is,  unfortunately,  of  a  nonconvincing  character. 

Therefore,  the  Commission  has  no  hesitancy  in  saying  that  , 
bottomed  upon  a  limited  or  narrow  construction  of  the  law  of 
our  state  we  would  be  warranted  by  law  in  dismissing  appli- 
cant's action  as  now  pending,  because  it  has  not  fully  discharged 
the  burden  of  proof  legally  resting  upon  it.  However,  this  Com 
mission  during  these  turbulent  times  of  the  general  business 
affairs  of  the  world,  has  at  all  times  tried  to  be  governed  by  a 
wider  vision  of  thought  and  action  than  simply  to  scrutinize  a 
record  for  the  purpose  to  reach  an  end  that  it  may  penalize  a 
utility  by  denying  financial  relief  where  application  for  such 
relief  is  bottomed  upon  facts  and  circumstances  that  may  be  in 
some  respects  partially  defective. 

[2]  Where  relief  has  been  granted  by  this  Commission,  rel- 
ative to  such  instances,  the  uniform  findings  of  the  Commission 
have  been  of  a  temporary,  or  emergency  relief  character  with  a 
reservation  unto  the  Commission  of  continuing  jurisdiction  of 
the  whole  subject  matter  that  it  could  diminish  or  increase  the 
temporary  granted  rates  as  future  conditions  might  warrant. 

The  evidence  shows  that  applicant's  rates  in  this  state,  prior 
to  the  inauguration  of  the  Federal  rates  of  April  1,  1910,  had 
been  in  existence,  without  change,  for  about  35  years.  This 
fact  not  only  impresses  the  Commission  that  undisturbed  rates 
covering  so  long  a  period  of  time  should  carry  with  them  a 
strong  presumption  of  reasonableness,  per  se,  but,  furthermore, 
it  is  now  common  knowledge  with  the  Commission  gained  by 
investigation  in  many  cases  of  similar  character  that  operating 
expenses  incident  to  labor  and  material  have  greatly  enhanced 
within  the  last  few  years.  The  record  evidence  in  this  case  is 
replete  with  such  instances* 
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Moreover,  the  Cbmmission  finds  that  the  applicant  is  only 
setting  aside  a  depreciation  reserve  account  of  3  per  cent,  which 
carries  with  it  a  stamp  of  reasonableness.  The  increased  rates 
provide  an  additional  yearly  revenue  of  approximately  $40,000 
in  Missouri,  but  the  Commission  cannot  determine  from  the 
evidence  now  before  it  whether  or  not  it  approximates  a  correct 
quantum  of  financial  relief  because  of  a  lack  of  proper  alloca- 
tion between  interstate  and  intrastate  business.  However,  the 
Commission  finds  that  applicant  is  entitled  to  some  relief.  It 
has  therefore  decided  to  grant  permission  to  applicant  to  file 
with  the  Commission  an  amended  schedule  of  maximum  rates 
and  charges  approximating  an  increase  of  10  per  cent  over  the 
old  schedule  of  rates  effective  in  Missouri  for  intrastate  mes- 
sages, prior  to  April  1,  1019.  This  is  one  half  of  the  increase 
inaugurated  by  the  Postmaster  General  and  will  give  applicant 
an  increased  yearly  revenue  of  $20,000,  on  intrastate  business 
in  our  State. 

These  increased  rates  will  be  granted  for  a  temporary  period 
only,  and  pending  said  time  the  applicant  will  be  required  to 
furnish  the  Commission  competent  evidence  of  investment  value, 
operating  income  and  outgo  directly  incident  to  its  intrastate 
business  in  our  State. 


NEVADA  PUBLIC  SERVICE  COMMISSION. 

.  BE  CABSON  WATEB  COMPANY. 

[I.  &  S.  Docket  U-7.] 

"Rates  —  Presumption  —  Reasonableness  of  existing  rates* 

1.  In  granting  an  increase  of  rates  to  a  water  company,  the  Nevada 
Commission  refused  to  permit  the  company  to  increase  the  rates  of 
certain  consumers  only,  in  the  absence  of  any  evidence  that  the  rates 
were  inequitable,  since  it  must  be  presumed  that  existing  rates  are 
equitable,  and  if  the.  utility  needs  additional  revenue,  every  consumer 
should  contribute  his  just  proportion  of  the  same. 

Rates  —  Water  —  Fire  protection. 

2.  All  municipalities  should  be  required  to  pay  an  equitable  amount 
for  services  rendered  by  water  company  for  fire  protection  and  other 
services,  since  such  service  benefits  the  entire  community,  whether  the 
particular  property  owners  are  receiving  service  from  the  water  utility 
or  not. 
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Bates  —  Water  —  Fire  protection. 

3.  The  amount  of  water  consumed  in  extinguishing  fires  has  little 
or  no  bearing  on  the  rates  to  be  fixed  for  fire  protection  service. 

Return  —  Water  —  Amount. 

4.  The  Nevada  Commission  fixed  the  rates  of  a  water  company  to 
yield  a  return  of  7.4  per  cent  on  the  valuation  of  the  property. 

[October  17,  1919.] 

Petition  far  increased  water  rates  in  Carson  City;  increase 
authorized. 

By  the  Commission :  On  June  20,  1919,  the  Carson  Water 
Company  filed  with  this  Commission  a  schedule  of  rates  to  foe- 
come  effective  on  August  20,  1919.  This  proposed  schedule  in- 
creased various  rates  for  water  service  in  the  city  of  Carson, 
Nevada. 

The  Commission,  feeling  that  the  public  interest  demanded 
an  investigation  of  these  proposed  increases,  suspended  the 
schedule  of  rates  referred  to  on  July  28,  1919,  postponing  the 
effective  date  of  the  same  to  September  19,  1919.  In  view  of 
the  fact  that  the  Commission  was  unable  to  complete  its  investi- 
gation by  September  19,  1919,  a  second  suspension  order  was 
entered  on  September  17,  1919,  postponing  the  effective  date 
of  the  schedule  to  October  19,  1919. 

The  hearing  in  this  proceeding  took  place  before  the  Commis- 
sion at  its  office  in  Carson  City,  Nevada,  on  August  25,  1919, 
the  Commission  being  represented  by  Chairman  J.  F.  Shaugh- 
nessy  and  Commissioner  W.  H.  Simmons.  The  respondent  in 
this  proceeding,  the^Carson  Water  Company,  was  represented 
by  E.  B.  Yerington,  Secretary,  and  E.  S.  Daugherty,  Superin- 
tendent. The  city  of  Carson  was  represented  by  Mayor  George 
Gillson,  and  an  appearance  for  the  Arlington  hotel  was  made  by 
Wm.  J.  Maxwell.  Testimony  was  taken  relative  to  the  reason- 
ableness  of  the  proposed  increased  rates.  While  the  city  of  Car- 
son made  no  showing,  authority  was  requested  to  file  a  formal 
protest  within  a  reasonable  time  after  the  close  of  the  hearing. 
The  Commission  granted  this  request 

On  September  3d,  1919,  the  city  of  Carson,  through  its 
Board  of  Trustees,  filed  formal  protest  against  the  proposed  in- 
creased rates  for  the  municipality.  This  protest  was  answered 
by  the  respondent  Company  on  September  13th,  and  on  Septem- 
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ber  29th,  the  City  Council  filed  a  reply  lo  the  Water  Company's 
answer. 

Effect  of  Increases  Proposed  by  Carson  Water  Company. 

After  a  careful  study  of  the  schedule  of  rates  submitted  by 
the  Water  Company,  it  is  found  that  the  present  meter  rates  are 
not  to  be  disturbed,  and  that  the  entire  burden  of  the  increase 
is  thrown  upon  the  minimum  charges  and  upon  the  flat  rate 
assessed  against  the  city  of  Carson, 

As  an  example  of  these  proposed  increases  in  minimum  and 
flat  rates,  we  find  that  for  the  following  classes  of  service,  the 
percentages  of  increase  shown  will  result  if  the  proposed  sched- 
ule is  allowed  to  go  into  effect. 

City  of  Carson  •••••• 45.8  per  cent 

Residence  consumers  . .  •  • 42.8  per  cent 

Blacksmith  shops 50.0  per  cent 

BiUiard  parlors  50.0  per  cent 

Department  stores  .  • 66.6  per  cent 

Grocery  stores   25.0  per  cent 

Public  schools  (when  not  in  session )   100.0  per  cent 

Candy,  fruit  and  bakery  stores 50.0  per  cent 

Doctors*  and  dentists'  offices 50.0  per  cent 

Hotels,  per  each  room  over  20 150.0  per  cent 

Apartment  houses  with  16  or  more  rooms 60.0  per  cent 

Garages,  without  wash  racks  25.0  per  cent 

County  courthouse    * 60.0  per  cent 

Stables,  hay,  grain,  wood  and  coal  yards 42.8  per  cent 

On  the  following  classes  of  service,  it  is  not  proposed  to  dis- 
turb the  present  minimum  rates :  Butcher  shops ;  public  schools 
when  in  session ;  candy  and  fruit  stores ;  clothing,  drygoods  and 
millinery  stores;  small  shops  with  living  apartments  connected; 
gasoline  service  stations;  insurance  and  lawyers'  offices;  hotels 
with  twenty  rooms;  apartments  with  less  than  sixteen  rooms; 
private  boarding  houses;  Government  Court  House  and  Post 
Office ;  TJ.  S.  Mint  building ;  Sagebrush  Club ;  lodging  houses ; 
community  hydrants;  State  Bank  and  Trust  Co.  building;  soft 
drink  establishments;  stables;  stores  with  living  apartments 
connected ;  small  public  halls ;  and  garages. 

.New  minimum  rates  are  provided  in  the  schedule  for  the  fol? 
lowing  classes  of  service  at  the  rates  designated: 

Candy,  fruit  and  bakery  stores $3.00 

Tailor,  harness  and  shoe  repair  shops .' 1.00 

Gasoline  service  stations  1.50 

Circuses,  per  day  10.00 

Carnival  companies,  per  day 1.00 

Lunch  counters  ••••• • L60 
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Sweeney  estate  building 7.50 

Stables  where  two  horses  are  kept 1.00 

fStables  where  more  than  two  and  not  more  than  six  horses  are  kept . .  1.50 

Stables,  livery 5.00 

Summer  Irrigators. 

No  meter  installed  and  water  turned  on  for  less  than  5  months,  and  a 
minimum  charge  of  $3.00.     Residence  rates  apply. 

It  is  also  proposed  to  establish  the  following  new  rates  for 
construction  purposes: 

Brick  work  per  1,000  bricks   $.06 

.  Concrete  work,  per  cubic  yard 06 

Concrete  sidewalk,  per  cubic  yard   04 

Mastering,  per  square  yard  " , 0075 

Stone  work,  per  perch 06 

For  filling  wagons  for  artesian  well  borers  and  road  work,  per  1,000 
gallons    50 

[1]  It  will  be  seen  that  under  this  schedule  the  greater  por- 
tion of  the  increased  revenue  will  be  derived  from  the  increased 
rate  as  assessed  against  the  city  of  Carson  and  the  increased 
minimum  rates  for  residence  consumers.  The  Commission  is 
of  the  opinion  that  while  it  is  necessary  to  afford  this  Company 
more  revenue,  that  the  same  should  be  derived  through  a  more 
equitable  adjustment  of  the  rates  under  consideration.  In  other 
words,  the  Commission  must  assume  that  the  rates  which  have 
been  in  effect  in  the  past  were  equitable  rates  and  that  in  order 
to  secure  additional  revenue  in  the  present  emergency,  every 
consumer  should  contribute  his  just  proportion  of  the  same. 
There  is  nothing  in  the  record  which  would  indicate  that  min- 
imum rates  formerly  established  for  residence  and  business  con- 
sumers are  inequitable,  and,  therefore,  the  Commission  must 
assume  that  they  are  equitable.  There  is  one  exception,  and 
that  is  the  city  of  Carson.  Since  the  hearing  in  this  proceeding 
a  specific  showing  has  been  made  both  on  behalf  of  the  city  and 
the  Carson  Water  Company  with  respect  to  the  rate  assessed 
against  the  city.  At  the  present  time  this  rate  is  $120  per 
month.  The  Carson  Water  Company  proposes  to  increase  the 
same  to  $175  per  month.  The  city  takes  the  position  that  it 
"*  should  not  pay  more  than  $120  per  month  for  the  reason  that 
in  the  opinion  of  the  city  council  the  water  company  is  not 
entitled  to  earn  a  greater  return  than  at  present;  that  the  com- 
pany is  overcapitalized ;  that  the  city  had  abandoned  a  total  of 
eight  cisterns,  thereby  saving  considerable  water  to  the  com- 
pany; that  the  present  condition  of  the  water  plant  is  greatly 

P.U.R.192UA, 


668  NEVADA  PUBLIC  SERVICE  COMMISSION. 

depreciated  and  that  very  little  water  has  been  used  by  the  city 
of  Carson  for  fire  extinguishing  purposes  during  the  past  twelve 
months.  It  is  further  stated  that  the  city  finds  it  necessary  to 
use  the  most  rigid  economy  in  order  to  maintain  the  city  gov- 
ernment, and  feels  that  in  paying  $120  per  month  it  is  afford- 
ing ample  revenue  to  the  water  company  for  the  service  ren- 
dered. 

In  its  reply  to  the  protest  of  the  city,  the  Carson  Water  Com- 
pany contends  that  it  is  not  overcapitalized;  that  the  condition 
of  its  plant  is  such  as  to  be  able  to  afford  a  good  public  service 
and  attention  is  called  to  the  fact  that  the  citizens  of1  Carson 
demanded  a  100-pound  pressure  at  the  fire  plugs  at  all  times, 
and  that  such  pressure  is  being  maintained  by  the  company  for 
fire  protection  purposes.  The  company  feels,  therefore,  thrft  in 
view  of  the  service  it  is  furnishing  the  city,  together  with  the 
amount  of  water  being  used  for  sewer  flushing,  that  a  flat  rate 
of  $175  per  month  is  not  too  high.  According  to  measure  by 
meter,  the  city  uses  approximately  4,000,000  gallons  per  month 
for  sewer  flushing  purposes. 

In  connection  with  the  rate  to  be  assessed  against  the  city  of 
Carson  by  this  company,  the  Commission  has  reached  the  con- 
clusion that  the  proposed  charge  of  $175  per  month  is  reason- 
able for  the  service  rendered.  We  desire  to  call  attention  to  the 
fact  that  in  1913,  a  great  many  complaints  were  received  by 
the  Commission  from  the  citizens  of  Carson  City,  alleging  that 
the  water  pressure  for  fire  protection  purposes  furnished  by 
the  Carson  Water  Company  was  inadequate.  The  Commission 
formally  considered  this  matter  and  in  an  order  dated  August 
16,  1913,  required  the  company  to  lay  certain  additional  mains 
and  to  replace  certain  other  mains,  for  the  purpose  of  improv- 
ing the  water  pressure.  The  company  soon  thereafter  complet- 
ed the  improvements  required  by  the  Commission  at  an  expense 
of  approximately  $20,000.  Kegardless  of  this  additional  out- 
lay for  fire  protection  purposes,  the  city  was  not  required  at  that 
time  to  pay  any  additional  charge  for  this  improved  service. 

[2]  The  Commission  is  clearly  of  the  opinion  that  all  mu- 
nicipalities should  be  required  to  pay  an  equitable  amount  for 
services  rendered  by  water  companies  in  furnishing  fire  protec- 
tion and  for  such  other  uses  as  water  may  be  required.    In  In- 
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vestigation  and  Suspension  Docket  No.  5,  the  Commission 
authorized  the  Winnemucca  Light,  Water  &  Power  Company  to 
base  charges  for  services  rendered  to  the  city  of  Winnemucca 
at  the  rate  of  $5  per  hydrant.  Similar  action  was  taken  with 
respect  to  the  city  of  Elko  in  case  No.  103.  According  to  the 
last  annual  report  of  the  Carson  Water  Company  for  the  year 
1918,  it  is  found  that  the  city  of  Carson  maintains  41  fire  hy- 
drants. Therefore,  on  the  basis  of  rates  established  for  this 
class  of  service  in  Winnemucca  and  Elko,  Carson  City  would  be 
required  to  pay  $205  per  month  for  fire  protection  purposes,  in- 
stead of  $175  per  month  as  proposed  by  the  Company. 

In  our  opinion  it  is  unfair  to  afford  municipalities  ex- 
tremely low  rates  for  water  for  fire  protection  and  other  civic 
purposes,  thereby  throwing  an  undue  burden  on  industrial  and 
commercial  and  domestic  consumers  of  water  in  order  to  fur- 
nish the  water  utility  adequate  revenue.  Fire  protection  ben- 
efits the  entire  community,  whether  the  particular  property 
owners  are  receiving  service  from  the  water  utility  or  not,  and 
therefore  this  class  of  service  should  be  paid  for  by  all  owners 
of  property  at  reasonable  rates  charged  against  the  municipality. 

[3]  With  reference  to  that  portion  of  the  protest  filed  by  the 
city  of  Carson  alluding  to  the  fact  that  the  city  consumed  very 
little  water  for  fire  extinguishing  purposes  during  the  last  year, 
we  are  of  the  opinion  that  the  amount  of  water  consumed  in 
'  extinguishing  fires  has  little  or  no  bearing  on  rates  fixed  for  fire 
protection  service.  It  is  a  question  of  the  value  of  the  service 
to  the  municipality  from  a  readiness  to  serve  viewpoint.  Un- 
questionably the  fact  that  the  Carson  Water  Company  stands 
ready  to  render  service  for  fire  protection  with  a  pressure  of 
one  hundred  pounds  at  the  hydrants  is  furnishing  a  much  more 
valuable  service  to  the  city  than  when  the  pressure  was  only 
forty  or  fifty  pounds,  and  it  was  necessary  to  maintain  the 
aforesaid  cisterns  for  pumping  for  fire  supply  purposes. 

In  the  matter  of  the  value  of  the  property  for  rate-making 
purposes,  the  Commission  has  found  that  $90,000  is  a  reason- 
able figure,  the  same  being  based  on  former  decisions  of  the  Com- 
mission in  which  its  engineer  made  extensive  investigations  and 
an  investory  and  appraisal  of  the  property. 

The  Commission  will  therefore  approve  the  rate  of  $175  per 
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month  proposed  by  the  respondent  company  for  services  ren- 
dered to  the  city  of  Carson,  and  will  also  approve  the  new  rates 
proposed  for  various  classes  of  service. 

The  Commission  does,  however,  disapprove  of  the  balance  of 
the  schedule  for  the  reason,  as  already  stated,  that  it  does  not 
believe  that  the  increased  revenue  required  will  be  provided  for 
in  an  equitable  manner  under  such  schedule. 

As  a  result  of  its  investigation  in  this  proceeding,  the  Com- 
mission finds  that  the  Carson  Water  Company  is  entitled  to 
earn  a  fair  return  upon  a  valuation  of  approximately  $90,000. 
For  the  year  ended  December  31,  1918,  the  gross  earnings  of 
this  company  amounted  to  $14,853.30;  operating  expenses,  in- 
cluding taxes  and  depreciation,  amounted  to  $11,142.40,  leav- 
ing a  net  operating  revenue  of  $3,710.90.  To  this  was  added 
$153.99,  nonoperating  revenue,  giving  a  net  operating  income 
of  $3,864.89,  for  the  year.  This  amounted  to  a  return  of  4.29 
per  cent  on  a  valuation  of  $90,000.  For  the  year  1917,  the  net 
return  to  the  Company  was  4.93  per  cent. 

The  Commission  therefore  is  of  the  opinion  that  the  Carson 
Water  Company  should  be  afforded  rates  which  will  yield  a 
somewhat  greater  return  upon  the  value  of  the  property. 

The  Commission  finds  that  by  allowing  the  increase  of  $55 
per  month  for  services  rendered  to  the  city  of  Carson  that  the 
increase  in  revenue  derived  therefrom  will  amount  to  $660  per 
year,  and  believes  that  the  additional  amount  required  to  »i ur-  • 
nish  an  adequate  return  upon  the  value  of  the  property  devoted 
to  water  service  in  Carson  City  should  be  provided  for  by  in- 
creasing all  other  rates  apprpximately  15  per  cent.  By  adjusting 
rates  in  this  manner,  it  is  the  Commission's  opinion  that  the  city 
of  Carson  will  be  paying  for  fire  protection  and  other  services 
in  a  more  equitable  manner  and  that  all  consumers  of  water  in 
Carson  City  will  be  bearing  their  full  fair  proportion  of  the 
amount  required  to  furnish  this  company  with  an  adequate  re- 
turn. 

[4]  Rates  adjusted  on  this  proposed  basis  will  yield  the  Car- 
son  Water  Company  an  annual  net  operating  income  of  approx- 
imately $6,655,  assuming  that  the  volume  of  business  transact- 
ed is  the  same  in  the  future  as  it  was  in  1918.  This  is  a  return 
of  7.4  per  cent  on  a  valuation  of  $90,000.     In  this  behalf,  the 
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Commission  is  of  the  opinion  that  the  return  will  approximate 
8  per  cent  when  it  is  considered  that  there  has  been  some  in- 
crease in  the  volume  of  business  during  1919.  As  an  example 
of  this,  the  Carson  Brewing  Company  has  substantially  in- 
creased its  consumption  of  water  during  the  current  year  and 
there  has  also  been  arji  increase  in  the  number  of  resident  con- 
sumers. Further,  there  should  be  for  the  future,  some  reduc- 
tion in  operating  expenses  due  to  a  peace  time  readjustment  in 
the  cost  of  materials  and  supplies. 

It  is,  of  course,  understood  that  this  15  per  cent  increase  will 
apply  to  meter  rates  as  well  as  minimum  rates.  There  are  only 
two  exceptions  which  we  believe  should  be  made  with  respect  to 
this  15  per  cent  advance.  We  feel  that  the  minimum  rates  as 
charged  now  under  the  schedule  for  poor  widows  and  poor  fam- 
ilies should  be  allowed  to  remain  the  same  as  at  present.  We 
further  believe  that  residence  consumers  of  water  should  be 
allowed  a  larger  amount  of  water  under  the  increased  minimum 
rate,  which  will  be  provided.  At  the  present  time,  the  minimum 
rate  is  $1.75,  and  under  this  minimum,  the  consumer  is  allowed 
to  use  11,000  gallons  of  water.  Under  an  advance  of  15  per 
cent,  the  minimum  rate  will  be  $2  and  we  believe  that  the  con- 
sumers should  be  allowed  to  use  13,000  gallons  of  water  under 
the  same. 

An  order  will  be  entered  in  conformity  with  the  foregoing 
opinion* 


NEW  YORK  SUPREME  COURT,  SPECIAL.  TERM,  ERIE  COUNTY. 

PUBLIC  SEEVICE  COMMISSION,  SECOND  DISTRICT  et  al. 

v. 
IEOQUOIS  NATURAL  GAS  COMPANY. 

(178  N.  Y.  Supp.  24.) 

Service  —  Natural  gas  —  Extensions  —  Failure  of  supply* 

1.  A  natural  gas  company  may  be  compelled  by  mandamus  to  con- 
nect its  mains  in  streets  with  buildings  fronting  thereon  on  the  request 
of  their  owners,  notwithstanding  a  failing  supply,  it  appearing  that  the 
new  connections  amount  to  only  about  a  6  per  cent  increase  which  can 
be  easily  overcome  by  the  limitation  of  leakage  and  waste. 
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Mandamus  —  When  proper  —  Failure  to  make  service  connection. 

2.  The  Commission  may  apply,  under  §  74  of  the  New  York  Publie 
Service  Commissions  Law,  for  mandamus  to  compel  a  natural  gas  com- 
pany to  make  service  connections,  notwithstanding  it  has  not  made  an 
order  respecting  service  which  the  company  has  failed  to  obey;  it  ap- 
pearing that  it  has  made  an  order  to  limit  the  service  which  has  been 
annulled  by  the  court,  relegating  the  parties  to  the  status  before  the 
order  was  made,  and  that  applications  for  connections  had  been  refused 
and  complaints  filed  with  the  Commission. 

[September,  1919.] 

Application"  for  mandamus  by  the  Public  Service  Commis- 
sion, Second  District,  and  the  city  of  Buffalo,  against  the  Iro- 
quois Natural  Gas  Company;  granted. 

Appearances :  Ledyard  P.  Hale,  of  Albany,  for  the  Commis- 
sion; William  S.  Rami,  of  Buffalo,  for  city  of  Buffalo;  Henry 
W.  Killeen,  of  Buffalo,  for  intervener;  Kenefick,  Cooke,  Mitch- 
ell &  Bass,  of  Buffalo,  for  Iroquois  Natural  Gas  Company. 

Pooley,  J. :  This  is  an  application  for  a  writ  of  mandamus 
to  compel  the  gas  company  to  connect,  or  cause  or  permit  to  be 
connected,  its  mains  in  certain  of  the  streets  of  the  city  of  Buf- 
falo with  buildings  fronting  on  such  streets,  on  request  of  the 
owners  of  said  buildings  and  subject  to  all  reasonable  regula- 
tions. The  writ  is  asked  on  the  theory  that  the  gas  company. has 
failed  or  neglected  to  make  gas  connections  on  proper  demand. 

The  answer  denies  this,  and  sets  up  the  affirmative  defense 
that  it  has  furnished  all  available  gas,  whether  produced  from 
sources  owned  or  controlled  by  it  or  purchased  from  other  pro- 
ducers ;  that  upwards  of  70  per  cent  of  gas  heretofore  furnished 
in  recent  time  has  been  that  purchased  from  other  producers, 
namely,  from  Pennsylvania,  and  delivered  at  the  state  line; 
that  in  a  proceeding  before  the  Public  Service  Commission  in 
.  1917,  it  appearing  that  the  supply  of  natural  gas  was  gradually 
diminishing  and  the  demand  increasing,  and  that  the  supply 
furnished  during  severe  winter  weather  was  inadequate  in 
amount  and  varying  in  pressure,  and  that  much  inconvenience 
and  suffering  was  caused  to  those  depending  upon  said  gas  for 
heat  and  light,  the  Commission  made  an  order  directing  the  gas 
company  to  cease  making  any  further  connections ;  that  defend- 
ant complied  with  said  order;  that  the  Public  Service  Commis- 
sion in  June,  1918,  continued  the  investigation  and  further  or* 
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dered  that  customers  using  the  gas  for  domestic  purposes  should 
have  first  right,  and  that  it  was  necessary  to  restrict  the  use  of 
gas  during  the  winter  months  to  conserve  the  supply  for  domes- 
tic consumers,  and  that  from  December  15th  in  each  year  until 
the  following  March  15th,  domestic  consumers  should  have  pref- 
erence over  industrial  consumers,  and  that  industrials  should 
not  be  furnished  with  gas  when  there  was  not  sufficient  for  do- 
mestic consumers,  and  that  gas  should  not  be  used  for  heating 
furnaces  originally  constructed  for  coal  during  the  same  period ; 
that,  notwithstanding,  there  were  periods  of  shortage;  that  on 
July  15,  1919,  the  Commission  on  its  own  motion  made  an  order 
requiring  the  defendant  to  show  cause  why  the  provision  in  the 
order  of  December  18,  1917,  prohibiting  taking  on  new  custo- 
mers, should  not  be  modified  or  annulled,  and  after  a  hearing 
the  Commission  on  July  81,  1919,  made  an  order  annulling  so 
much  of  the  order  of  December  31,  1917,  as  prohibited  the  tak- 
ing on  new  consumers,  on  the  ground  that  the  supreme  court 
had,  since  said  order  was  made,  rendered  a  decision  to  the  effect 
that  the  Commission  had  no  authority  to  limit  the  number  of 
customers,  and  that  defendant  alleges  that  such  was  not  the 
effect  of  the  said  decision ;  and  that  defendant  has  been  notified 
that  their  gas  supply  by  purchase  will  be  reduced  beginning 
November,  1919,  by  45,000,000  cubic  feet  per  month,  and  fur- 
ther reduced  in  January,  1920,  which  will  necessitate  the  shut- 
ting off  during  January,  February,  March,  and  April  completely 
of  from  5,000  to  6,000  consumers,  in  order  to  render  adequate 
sevice  to  the  remaining  consumers.  In  short,  the  answer  avers 
that  the  gas  company  has  not  now  and  will  not  have  sufficient 
gas  to  supply  its  customers  already  on  its  lines. 

It  appears  that  a  large  percentage  of  the  gas  is  lost  through 
leakage,  and  that  an  additional  large  percentage  is  wasted  by 
the  customers,  and  it  is  contended  that,  if  these  losses  could  be 
overcome,  there  would  be  sufficient  for  all.  It  is  not  clear  where 
the  leakage  occurs.  If  it  is  due  to  faulty  equipment,  it  would 
seem  reasonable  to  expect  that  some  method  could  be  devised  to 
overcome  it.  The  waste  of  gas  by  consumers  can  be  prevented. 
They  could  be  required  to  install  means  to  regulate  the  use  of 
gas.  They  could  be  restricted  to  a  minimum  per  diem  use  of 
gas,  having  regard  for  requirements  for  light,  heat,  and  cooking. 
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It  is  a  matter  of  common  knowledge  that  there  is  a  practical 
method  of  determining  the  amount  of  heat  required  to  keep  the 
rooms  in  any  given  house  up  to  a  heat  of  70  degrees  in  cold 
weather,  according  to  the  cubic  contents.  Gas  consumed  in  ex- 
cess of  these  requirements  would  form  a  basis  for  a  penalty* 
There  may  be  other  considerations,  perhaps  more  potent,  to  solve 
this  question  of  waste;  but  the  gas  company  should  assume  the 
burden  of  providing  the  methods  and  regulations  necessary  to 
bring  about  the  desired  result 

The  questions  involved  here  have  been  the  subject  of  judicial 
decision.  In  People  ex  rel.  Municipal  Gas  Co.  of  the  City  of 
Albany  v.  Publio  Service  Commission,  224  N.  Y.  156,  P.U.E. 
1918F,  781,  120  N.  E.  132,  the  court  affirmed  an  order  of  the 
Appellate  Division,  Third  Department,  184  App.  Div.  922,  170 
N.  Y.  Supp.  1106,  which  confirmed,  on  certiorari,  a  determina- 
tion of  the  Public  Service  Commission:  "The  appeal  presents 
the  single  and  clear-cut  question:  Assuming  that  the  price  qf 
$1  per  1,000  feet  is  confiscation,  has  the  legislature  vested  in 
the  Public  Service  Commission  the  power  to  authorize  the  rela- 
tor to  charge  in  the  city  of  Albany  a  greater  price  ? 

Chapter  227,  Laws  of  1907,  fixed  the  maximum  price  of  $1 
for  the  city  of  Albany.  Section  72  of  the  Public  Service  Com- 
missions Law  (Consol.  Laws,  chap.  48)  provides  that  the  Com- 
mission may  fix  the  maximum  price,  not  exceeding  that  fixed  by 
statute.  It  was  held  that  the  Commission  can  exercise  only  such 
powers  as  have  been  specifically  conferred  by  statute;  that  ques- 
tion is  not  between  the  gas  company  and  the  state ;  it  is  between 
the  Commission  and  the  state;  that  chapter  227  may  be  in- 
volved as  to  the  gas  company  as  a  taking  of  property  without  just 
compensation,  but  as  to  the  Commission  it,  read  with  the  provi- 
sion of  §  72,  is  an  unmistakable  and  valid  restriction  upon  the 
power  of  the  Commission. 

As  was  said  by  Cochrane,  J.,  in  People  ex  rel.  Pavilion  Nat- 
ural Gas  Co.  and  People  ex  rel.  Tri-County  Natural  Gas  Co.  v. 
Public  Service  Commission,  P.U.R.1919D*  944,  188  App.  Div. 
36,  176  N.  Y.  Supp.  163,  the  legislature  enacting  the  statute 
bearing  upon  the  subject  of  natural  gas  probably  did  hot  have  in 
mind  the  possibility  of  a  failure  of  supply,  and  at  page  41  of 
188  App.  Div.  at  page  948,  P.U.R1919D,  at  page  165  of  176 

I\U.R.1920A. 


PUBLIC  SERVICE  COMMISSION  v.  IROQUOIS  NAT.  GAS  CO.    0ft 

N.  Y.  Supp.:  "Its  provisions  have  reference  to  improvement* 
and  changes  due  to  a  failure  on  the  part  of  the  owners  or  operas- 
tors  in  respect  to  their  equipment  or  methods,  and  not  to  a  fail- 
ure on  the  part  of  nature  in  supplying  the  commodity.  If  it  bad 
been  the  legislative  purpose  to  grant  such  power  to  the  Commis- 
sion as  has  been  exercised  in  making  the  order  undet  considera- 
tion (discriminating  as  between  consumers),  it  would  have  beeri 
done  in  unmistakable  terms,  and  not  left  as  a  matter  of  infer- 
ence." t 

In  that  instance  the  Commission  on  July  9,  19i8,  made  an 
order  dividing  the  customers  into  two  classes,  domestic  and  in- 
dustrial, and  providing  that  from  December  1st  to  April  1st  no 
natural  gas  should  be  furnished  to  any  industrial  consumer  with- 
out special  permission  of  the  Commission,  and  that  no  domestic 
consumer  should  be  permitted  to  use  more  than  25,000  cubic 
feet  in  any  one  month.  The  reason  given  was  that  the  PavilWA 
company  does  not  and  cannot  furnish  sufficient  gas  to  its  ctiteto- 
mers  during  the  winter  months,  and  that  it  is  necessary  to  Re- 
strict the  use  during  the  winter  months  for  the  purpose  of  con- 
serving the  supply  for  domestic  consumers.  The  order  is  based 
on  the  inability  of  the  gas  company  to  furnish  gas  '^because 'fea- 
ture is  not  sufficiently  liberal  in  its  supply."  The  Commission 
found  its  authority  in  §§  65  and  66  of  the  Public  Service  Com- 
missions Law.  Neither  these  sections,  nor  §§  71  and  72,  nor 
any  other  statutory  provision,  in  my  opinion  either  expressly 
or  by  implication  authorizes  this  order.  The  court  holds  (188 
App.  Div.  41,  P.U.R.1919D,  944,  176  N.  Y.  Supp.  166): 
"These  relators  have  from  time  to  time  extended  their  lines  in- 
to the  various  municipalities  at  considerable  expense  ^ith  the 
approval  of  the  Commission.  They  are  lawfully  there.  They 
have  received  franchises  from  such  municipalities,  and  have  en- 
tered into  contract  obligations  with  the  consumers  residing  there- 
in. The  Commission  cannot  destroy  or  interfere  with  these  con- 
tract rights  and  obligations.  Undoubtedly,  if  the  consumers  are 
dissatisfied  with  the  service  they  are  receiving,  they  can  discon- 
tinue their  patronage  or  rely  on  whatever  contract  rights  they 
possess  against  the  relator.  This  may  be  the  remedy  which 
nature  suggests  for  an  insufficiency  of  supply  which  nature  can- 
not  produce.     The  Commission  can  within  certain  limits  reg- 
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ulate  the  price.  But  as  long  as  a  consumer  is  willing  to  pay  for 
what  he  is  receiving,  although  he  may  not  be  receiving  all  he 
desires,  the  Commission  has  no  power  to  deprive  him  of  that 
privilege,  or  to  deprive  the  relators  of  his  patronage." 

•  In  Pairk  Abbott  Realty  Co.  v.  Iroquois  Nat  Gas  Co*  102  Misc. 
Eep;  266,  168  N.  Y.  Supp.  673,  affirmed  187  App.  Div.  922, 
174"  N.  Y.  Supp.  914,  a  peremptory  writ  of  mandamus  was  de- 
manded by  the  owner  of  a  lot  on  Englewood  avenue,  Buffalo, 
through  which  street  and  in  front  of  which  lot  the  gas  company 
feas  a  main  for  piping  its  gas,  to  compel  the  gas  company  to  con- 
nect its  main  With  relator's  property,  on  which  the  owner  has 
built  a  dwelling  house.  Other  houses  on  the  same  street,  either 
side  of  the  houte  in  question,  are  being  served  with  gas  from 
the  main  in  the  street.  On  application  to  the  gas  company  for 
a  connection,  the  application  w&s  denied  on  the  ground  that  the 
Public  Service  Commission  made  an  order  December  13,  1917, 
forbidding  the  gas  company  from  making  further  connections. 
The  application  had  in  fact  been  made  before  the  making  of  the 
order  by  the  Commission,  but  the  connection  was  not  made  at 
that  time,  probably  because  the  building  was  not  ready  for  it 
The  writ  was  granted,  holding  that  the  order  of  the  Commis- 
sion, so  far  as  it  related  to  the  relator,  was  unreasonable  and  ar- 
bitrary, and  therefore  void.  The  Appellate  Division  affirmed 
(187  App.  Div.  922,  174  K  Y.  Supp.  914),  with  the  memoran- 
dum :  "Held,  that  since  the  gas  company  refused  to  furnish  the 
relator  with  gas  solely  by  reason  of  the  order  of  the  Public  Serv- 
ice Commission  of  the  Second  District,  made  December  13, 
1917,  our  decision  is  based  on  the  lack  of  legislative  authority, 
express  or  implied,  for  that  part  of  the  order  of  the  Public  Serv- 
ice Commission  involved.     All  concur." 

*  It  appears  to  have  been  determined,  therefore,  that  the  Com- 
mission cannot  fix  a  rate  in  excess  of  that  fixed  by  statute,  that 
the  Commission  cannot  discriminate  between  customers  having 
equal  rights  to  the  use  of  the  gas,  and  that  it  has  no  power  to 
deprive  a  consumer  of  gas  which  he  has  contracted  to  take  from 
the  gas  company. 

[1]  The  Park  Abbott  case,  while  the  mandamus  was  allowed 
in  an  individual  case,  compelling  the  gas  company  to  connect  its 
main  with  a  single  house,  the  court  did  not  decide  whether  or 
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not  a  company  must  make  connections  and  furnish  gas  to  newt 
consumers  on  streets  piped  for  gas,  even  in  face  of  a  failing  sup- 
ply, which  is  the  question  here  presented.  I  think  that  the  line 
of  reasoning  in  the  opinion  in  the  Pavilion  Gas  case  is  applica- 
ble here.  This '  is  not  a  case  involving  the  rates  of  charges, 
whether  or  not  the  gas  company  can  afford  to  furnish  gas  at  39 
per  cent  net  per  1,000  feet.  It  is  a  question  of  contract,  based 
upon  a  public  franchise.  Streets  in  the  city  have  been  piped, 
constituting  an  invitation  to  the  property  owners  to  use  the  gab* 
The  franchise  provides  that  the  gas  company  will  supply  natural 
gas  to  all  consumers,  and  when  the  gas  was  abundant  they 
encouraged  the  people  to  use  it.  Property  on  streets  having  the 
gas  was  sold  because  of  the  opportunity  to  obtain  a  desired  fuel 
and  light.  Houses  were  built  and  equipped  for  it.  We  are  now 
confronted  with  the  claim  that  the  gas  company  cannot  furnish 
sufficient  gas  for  those  already  in  connection,  and  that,  there- 
fore, those  whose  houses  are  on  the  same  street,  though  not  con- 
nected, should  be  refused,  although  their  neighbors  are  supplied. 
Now,  the  franchise  was  not  based  upon  the  idea  that  an  adequate 
amount  of  gas  would  be  delivered,  nor  did  the  gas  company  con- 
tract for  an  adequate  supply.  There  is  little,  if  any,  complaint 
as  to  the  supply  during  the  greater  part  of  the  year.  The  strain 
comes  in  the  cold  weather,  when  at  times  it  seems  impossible  to 
obtain  an  adequate  supply.  But  the  applicants  say  that  they  are 
not  demanding  a  greater  supply  than  the  company  can  furnish, 
but  ^re  claiming  to  share  in  that  which  is  available. 

It  appears  that  the  company  has  94,000  consumers,  and  that 
probably  5,000  more,  mainly  owners  of  dwellings,  wish  to  con- 
nect This  would  be  less  than  6  per  cent  additional,  which 
would  mean,  in  the  present  conditions,  that  all  would  have  to  be 
content  with  6  per  cent  less  gas.  This  might  easily  be  overcome 
by  the  limitation  of  leakage  and  waste.  I  think  all  householders 
especially  should  have  the  use  of  gas  on  streets  where  the  mains 
are  laid.  Whether  or  not  they  get  enough,  or  all  they  wan$, 
will  depend  upon  whether  or  not  the  company  can  furnish  it. 
If  they  cannot  by  reasonable  diligence  provide  it,  the-  consumers 
will  have  to  be  content  with  what  they  get,  or  resort  to  such  rem- 
edies as  they  may  have,  but  which  are  not  within  the  coixtempkr 
tion  of  this  proceeding.    The  company  cannot  be  compelled  to 
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perform  the  impossible,  but  to  do  its  utmost  to  give  service  to 
all  who  are  entitled  to  it,  without  discrimination. 

[2]  It  is  urged  that  the  Commission  has  no  power  to  interfere 
by  mandamus  until  it  has  made  an  order  respecting  service 
which  the  company  fails  to  obey.  The  Commission  made  an 
order  to  limit  the  service,  which  was  annulled  on  review  by  the 
court.  This  relegated  the  parties  to  the  status  before  the  order 
was  made,  which  showed  applications  for  gas  connections,  refua- 
al, ..and  complaints  filed  with  the  Commission.  Section  74  of 
the  Public  Service  Commissions  Law  is  the  authority  under 
which  the  Commission  is  acting,  and  provides  for  this  proceed- 
ing whenever  they  are  of  the  opinion  that  the  company  is  failing 
or  omitting  to  do  anything  required  by  law  or  by  order. 

The  application  is  granted. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

MAYOB  AND  COMMON  COUNCIL  OP  THE  CITY  OF 

OSWEGO 

v. 

UNITED    STATES    RAILROAD    ADMINISTRATION— NEW 

YORK,  ONTARIO  &  WESTERN  RAILWAY. 

[Case  No.  7049.] 

Return  —  Reasonableness  as  a  whole  —  Passenger  and  freight  service. 

A  railroad  company  obtaining  a  substantial  revenue  in  freight  from 
a  terminal  point  should  give  the  community  from  which  it  derives 
such  revenue  adequate  passenger  service,  although  such  service  is  not  of 
itself  lucrative. 


Service  —  Railroads  —  Sufficiency, 

Discussion  of  need  of  improvements  in  carrier  service,  p.  681* 

[November  18,  1919.] 

•  Complaint  as  to  alleged  proposed  discontinuances  of  certain 
trains  between  New  York  and  Oswego;  discontinuance  forbid- 
den. 

Appearances:  Hon.  John  Pitzgibbons,  Mayor  of  the  city  of 
Oswego,  representing  complainants ;  C.  L.  Andrus,  Room  3714, 
0r&nd  Central  Terminal,  New  York  City,  as  attorney  for  Unit- 
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ed  States  Railroad  Administration,  New  York,  Ontario  &  West- 
ern Railway,  respondent 

Kellogg,  Commissioner:  The  main  line  of  the  New  York, 
Ontario  &  Western  Railroad  runs  from  its  northern  terminus  at 
Oswego  in  a  general  south  easterly  direction  to  Cornwall  on  the 
Hudson,  a  distance  of  274  miles,  from  which  point  to  Weehawk- 
<m,  New  Jersey,  52  miles  distant,  it  operates  its  trains  over  the 
West  Shore  Railroad,  under  a  traffic  agreement,  and  thus  affords 
through  transportation  from  the  Port  of  New  York  to  the  wa- 
ters of  Lake  Ontario, 

This  line  was  constructed  hy  the  New  York,  Oswego  &  Mid- 
land Railroad  Company  something  over  fifty  years  ago,  and  the 
construction  was  largely  aided  by  the  taxpayers  of  the  various 
municipalities  through  which  it  ran,  which  were  authorized  by 
Chapter  298  of  1866  to  raise  funds  for  that  purpose  by  the  issue 
cf  bonds  in  their  respective  municipalities  to  an  amount  not 
exceeding  30  per  cent  of  assessed  valuation. 

The  city  of  Oswego  contributed  to  this  enterprise  in  1867, 
$600,000  obtained  by  the  issue  of  its  municipal  bonds,  and  dur- 
ing the  fifty  years  following,  this  debt  was  discharged  by  the 
taxpayers  of  that  city  in  the  aggregate  of  $1,810,000  principal 
and  interest. 

The  present  controversy  arises  out  of  the  announced  inten- 
tion on  the  part  of  the  railroad  company  to  discontinue  the 
operation  on  the  northerly  end  of  its  line  between  Oswego  and 
Oneida  of  train  No.  1  running  northerly,  and  train  No.  2  run- 
ning southerly,  although  the  operation  of  these  trains  is  pro- 
posed to  be  continued  south  of  Oneida. 

Being  advised  of  this  intention  the  common  council  of  the 
city  of  Oswego  made  petition  to  this  Commission  to  prohibit 
the  discontinuance  of  the  trains  between  Oneida  and  Oswego, 
and  upon  the  hearing  the  railroad  company  asserted  its  inten- 
tion to  discontinue  the  trains  between  said  points'  if  permitted, 
-and  requested  permission  to  that  effect. 

.  The  distance  from  Oneida  to  Oswego  is  58  miles.  Along  this 
line  and  on  the  line  are  various  small  stations,  and  also  the  city 
of  Fulton.  Between  Oswego  and  Fulton  the  line  is  paralleled 
by  a  branch  line  of  the  Delaware,' Lackawanna  &  Western  Rail* 
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road,  and  also  by  the  interurban  trolley  line  of  the  Empire  State 
Railways.  The  New  York  Central  Railroad  Company  also 
operates  trains  over  the  line  of  the  New  York,  Ontario  &  West- 
ern in  continuation  of  its  branch  line  from  Syracuse  to  Fulton. 

From  Fulton,  however,  to  Oneida,  a  distance  of  46  miles, 
there  is  no  other  railway  service  except  at  Central  Square,  where 
this  line  is  intersected  by  a  branch  of  the  New  York  Central 
Railroad  running  from  Syracuse  to  Richland,  and  at  Sylvan 
Junction,  where  it  is  intersected  by  a  line  of  the  Lehigh  Valley 
running  from  Camden  to  Canastota. 

This  service  on  the  branch  lines  of  the  Delaware,  Lackawanna 
&  Western,  and  of  the  New  York  Central  from  Oswego  to  Syra- 
cuse is  very  slight,  one  train  being  operated  each  way  per  day 
on  the  former  and  two  trains  on  the  latter  branch.  The  trolley 
service  is  frequent,  being  at  least  hourly  during  the  daytime. 

The  line,  however,  to  Oswego  of  the  respondent  is  a  main 
line,  and  is  the  only  main  line  that  comes  into  that  city  from 
the  south.  Trains  Nos.  1  and  2,  the  northerly  activities  of  which 
are  sought  to  be  discontinued,  are  the  only  through  passenger 
trains  on  the  New  York,  Ontario  &  Western  so  that  if  here- 
after they  run  only  southerly  of  Oneida,  there  will  be  no  through 
passenger  train  on  the  line. 

The  trains  in  question,  or  others  running  substantially  on 
their  time,  seem  to  have  been  operated  since  the  first  construc- 
tion of  the  line  until  the  general  curtailment  of  the  service  in- 
augurated by  the  Federal  Administration  after  it  assumed  con- 
trol of  the  railroads  during  the  war  time  activities. 

During  last  winter  these  trains  were  not  run  northerly  from 
Oneida.  Their  through  operation,  however,  was  resumed  dur- 
ing the  past  summer,  so  that  during  the  entire  history  of  the 
road  there  has  been  a  through  operation  of  these  trains,  or  sub- 
stantially similar  ones,  for  a  period  of  fifty  years,  except  dur- 
ing one  winter  season.  The  suspension  during  that  season  was 
presumed  to  be  justified  by  the  emergency  arising  from  the  war 
conditions.  The  necessity  of  the  primary  use  of  the  railroad 
for  the  transportation  of  men  and  materials,  and  the  proper  con- 
servation of  fuel  resulting  from  the  curtailment  of  passenger 
service,  were  all  recognized  as  most  essential  by  the  people  in 
general,  and  the  inconvenience  was  patriotically  and  cheerfully 
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submitted  to  in  order  to  contribute  to  the  great  effort  at  that 
time  being  made  to  win  the  war.  It  is  now  proposed  during  the 
coming  winter  to  return  to  a  condition  which  was  justified  only 
by  war  time  necessity,  and  which  has  never  been  attempted  be?- 
fore  exeept  in  that  emergency. 

The  company  has  conclusively  established  that  the  travel  on 
this  line  north  of  Oneida  to  points  beyond  Sidney  in  the  direc- 
tion of  Weehawken  is  very  slight,  and  that  through  passengers 
to  New  York  takfc  the  better  equipped  and  more  satisfactorily 
operated  lines  of  the  New  York  Central  and  Delaware  Lacka- 
wanna  ft  Western,  even  though  the  northerly  portions  of  thei* 
journeyings  is  over  branches. 

The  increased  cost  of  operation  on  passenger  service,  due  to 
higher  wages  and  the  cost  of  materials,  is  urged  as  a  reason 
for  abandoning  this  portion  of  the  route  of  these  trains. 

The  city  of  Oswego  is,  however,  the  terminus  of  this  rail- 
road. It  is  the  destination  or  origin  of  a  substantial  freight 
traffic.  It  is  the  port  at  which  transfers  are  made  to  and  from 
lake  vessels,  and  aside  from  the  fact  that  it  has  contributed 
most  liberally  to  the  construction  of  this  railroad,  it  is  entitled 
to  adequate  service. 

[1]  Undoubtedly  most,  if  not  all,  of  the  passenger  service  on 
this  whole  line  could  be  shown  to  be  not  lucrative,  particularly 
in  the  winter  season,. but  where  a  railroad  company  obtains  a 
substantial  revenue  in  freight  from  a  terminal  point,  it  should 
give  the  community  where  it  enjoys  these  privileges,  and  from 
which  it  derives  such  revenue,  adequate  passenger  service,  and 
indeed  such  course  is  ultimately  to  its  pecuniary  advantage  in 
order  that  such  communities  may  prosper. 

There  should  be  improvement  rather  than  retrogression  in 
carrier  service,  especially  to  and  from  our  prominent  munici- 
palities which,  if  properly  served,  have  an  opportunity  for  de- 
velopment, whereas  the  deprivation  of  proper  transportation 
facilities  prevents  that  normal  and  healthy  growth  which  would 
otherwise  be  experienced. 

The  only  question  pertinent,  therefore,  for  consideration  is 
whether  the  passenger  service  rendered  to  the  people  of  Oswego, 
and  intermediate  points,  will  remain  adequate  if  the  discon- 
tinuance of  these  trains  is  permitted. 
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Train  No.  1  runs  northerly.  It  leaves  Weehawken  at  8:10 
in  the  morning  and  arrives  at  Oswego  at  8 :22  p.  m.  Train  Xo. 
2  runs  southerly.  It  leaves  Oswego  at  8:05  a,  m.  and  arrives 
at  Weehawken  at  9:35  p.  m. 

As  has  been  indicated  they  are  the  only  through  trains  over 
the  line,  and  it  would  seem  to  be  a  fair  assumption,  unless  other 
compelling  considerations  intervene  to  the  contrary,  there  should 
be  at  least  one  train  each  way  between  the  respective  termini  oi 
a  railroad,  especially  where  that  railroad  is  only  326  miles  in 
length. 

If  Train  No.  2  is  discontinued  north  of  Oneida,  the  only 
regular  passenger  train  which  a  prospective  pajssenger  can  take 
from  Oswego  to  Oneida  is  No.  42,  leaving  Oswego  at  2  o'clock 
in  the  afternoon  and  arriving  at  Oneida  at  4:10,  but  it  only 
goes  as  far  as  [Norwich,  a  station  42  miles  beyond  Oneida,  at 
which  it  arrives  at  4:45  p.  m. 

There  is  another  train,  however,  No.  10,  about  which  much 
has  been  said,  which  leaves  Oswegb  at  7 :40  a.  m.  and  continues 
on  to  Sidney,  a  station  67  miles  beyond  Oneida,  where  it  arrives 
after  a  journey  of  seven  and  one-half  hours  at  3 :08  p.  m.,  hav- 
ing accomplished  the  feat,  if  it  is  on  time,  of  having  negotiated 
125  miles  at  a  rate  of  less  than  17  miles  an  hour. 

It  is  suggested  that  people  desiring  to  leave  Oswego  or  other 
intermediate  points  for  Oneida  or  beyond  should  take  this  train, 
No.  10.  However,  it  develops  that  this  is  a  milk  train  and  it 
stops  at  various  stations  to  load  milk,  and  in  some  places  takes 
on  new  cars.  Its  running  time  to  Oneida  is  three  hours  and 
seven  minutes.  The  passenger  coach  attached  to  it  is  heated  hy 
a  "Baker  heater,"  an  apparatus  whose  heat  is  generated  in  a 
stove  contained  in  the  car,  which  it  would  not  be  lawful  to  oper- 
ate on  this  railroad  except  on  a  mixed  train,  under  the  prohibi- 
tion of  §  76  of  the  Railroad  Law.    . 

One  passenger  train  southerly,  which  does  not  leave  until  2 
p.  m.,  together  with  this  passenger  coach  attached  to  the  milk 
train,  which  has  been  described,  cannot  be  considered  adequate 
facilities  for  a  line  serving  the  city  of  Oswego,  with  a  popula- 
tion of  over  25,000,  and  the  smaller,  but  very  thriving  city  of 
Fulton.  Returning  north  there  is  practically  the  same  situation 
if  the  operation  of  Not  1  leaving  Oneida  is  discontinued.    The 
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only  regular  passenger  train  which  is  then  available  is  No.  41 
leaving  Oneida  at  9:55  in  the  morning  and  arriving  at  Oswego 
at  2:15  p.  m.  In  addition  there  is  the  returning  milk  train  No. 
9,  a  counterpart  of  No.  10,  which  leaves  Oneida  at  4 :10  p.  m. 
and  arrives  at  Oswego  at  6 :50  p.  m.  thus  consuming  two  hours 
and  forty  minutes  on  the  journey. 

It  must  be  seen  that  if  the  running  of  these  trains  is  discon- 
tinued north  of  Oneida,  no  passenger  can,  traveling  south  over 
the  line  of  this  railroad,  leave  Oswego,  or  any  other  point,  and 
return  the  same  day,  except  upon  the  passenger  coach  attached 
to  the  milk  train,  which,  in  view  of  the  importance  of  the  mu^ 
nicipalities  involved,  cannot  in  this  day  and  generation  be  con- 
sidered as  affording  adequate,  safe,  and  proper  facilities  to  the 
public. 

It  is,  therefore,  recommended  that  the  petition  of  the  city  of 
Oswego,  forbidding  the  discontinuance  of  the  operation  of  these 
trains  north  of  Oneida,  be  granted ;  and  that  the  application  of 
the  New  York,  Ontario  &  Western  Railroad  Company,  for  dis- 
continuance of  that  operation,  be  denied. 

All  concur. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT; 

POSTAL  TELEGRAPH-CABLE  COMPANY 

v. 
WESTERN  UNION  TELEGRAPH  COMPANY. 

[Case  No.  0094.] 

Payment  —  Telegraph  messages  —  Credit. 

1.  The  refusal  of  one  telegraph  company  to  extend  credit  to  an- 
other company  for  messages  from  its  patrons  having  charge  accounts 
with  the  first  company,  such  messages  being  transferred  to  the  first 
company  for  transmission  to  points  reached  solely  by  its  lines,  cannot 
be  justified  on  the  theory  that  the  charges  of  the  first  company  are 
20  per  cent  higher  than  those  ol  the  latter,  and*  consequently  confusion 
would  result  where  the  second  company  has  no  rate  on  points  reached 
exclusively  by  the  first  company. 

Payment  —  Potcer  of  Commission  —  Credit  —  Unreasonable  regula- 
Uons. 

2.  The  New  York  Commission  has  jurisdiction  over  a  complaint 
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t  by  one  telegraph  company  that  another  company  has  discontinued  ex* 
tending  credit  to  it  on  the  ground  that  such  refusal  is  an  unreasonable 
practice  within  the  meaning  of  §  97  of  the  New  York  statute,  where  the 
complainant  is  financially  responsible,  the  respondent  has  adopted  a 
definite  policy  of  extending  credit  generally  to  patrons  furnishing  a 
large  volume  of  business,  about  70  per  cent  of  the  respondent's  business 
is  on  credit,  and  credit  had  previously  been  extended  to  complainant 
for  a  period  of  thirty  years. 

Commissions  —  Powers  —  Regulation  of  practices. 

3.  The  power  of  the  New  York  Commission  to  regulate  practices 
(     is  not  confined  to  the  prescription  of  general  practices  but  can  be  exer- 
cised with  respect  to  a  practice  relating  to  one  individual. 


JHscrimination  —  Payment  —  Extension  of  credit. 

Discussion  of  right  of  utility  to  extend  or  refuse  credit  at  will, 
p.  888. 

Payment  —  Power  of  Commission  —  Extension  of  credit. 

Discussion  of  possible  embarrassment  to  Commission  of  attempt 
to'  regulate  extension  of  credit  by  telegraph  company,  p.  693. 

(Barhite,  Commissioner,  dissents.) 

[November  20,  1919.] 

Complaint  of  Postal  Telegraph-Cable  Company  against 
Western  Union  Telegraph  Company  as  to  refusal  to  take  mes- 
sages without  payment  of  cash;  complaint  sustained. 

Appearances:  John  L.  Farrell,  44  Wall  Street,  New  York 
City,  for  complainant;  Francis  R.  Stark,  Attorney,  and  J.  C. 
Willever,  Vice-president,  195  Broadway,  New  York  City,  for 
respondent. 

Hill,  Chairman :  This  is  a  complaint  on  the  part  of  the  Post- 
al Telegraph  Cable  Company,  the  object  of  which  is  to  procure 
a  determination  from  the  Commission  that  the  practice  adopted 
by  the  Western  Union  Telegraph  Company  on  or  about  August 
1,  1919,  of  demanding  and  collecting  from  the  complainant  in 
cash  the  tolls  on  messages  transferred  by  it  to  the  Western  Un- 
ion Telegraph  Company  in  the  state  of  New  York  for  trans- 
missiqn  to  points  of  destination  in  the  state  of  New  York,  and 
abrogating  the  practice  which  it  had  theretofore  observed  of  ex- 
tending to  the  complainant  and  its  patrons  having  charge  ac- 
counts with  the  Western  Union  Company  the  customary  privi- 
lege of  a  charge  account  payable  monthly  or  at  any  other  period 
for  which  the  Western  Union  Company  extends  credit  generally 
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to  its  patrons  with  regard  to  tolls  on  telegrams.  The  Western 
Union  Telegraph  Company  appeared  and  answered  the  com- 
plaint, a  hearing  was  held  by  the  Commission  and  evidence  tak- 
en thereon,  from  which  the  following  facts  appear. 

_  • 

Statement  of  Facts. 

For  thirty  years  prior  to  August  1,  1919,  a  practice  had  ex- 
isted between  the  two  companies  to  receive  from  each  other 
telegrams  destined  to  points  reached  by  one  company  and :  not 
by  the  other,  and  change  the  tolls  to  an  account  instead  of  de- 
manding cash  payment  On  August  1,  1919,  the  Western  Unr 
ion  Company  abruptly  discontinued  this  practice,  such  action 
resulting  in  this  complaint.  The  former  practice  was  pay  merit 
on  monthly  bills.  If  the  sender  of  a  message  already  had  an 
account  with  the  Western  Union  Company  that  company 
charged  the  toll  direct  to  the  sender  on  its  own  books;  in  the 
absence  of  such  account  k  charged  the  toll  to  the  Postal  Com- 
pany. The  arrangement  was  mutual.  %  On  August  1,  both  com- 
panies received  back  their  telegraph  lines  from  the  Federal' 
government,  and  the  Postal  Company  on  that  day  reduced  ite 
telegraph  rates  to  those  which  had  preceded  Federal  contaxL 
This  was  a  20  per  cent  reduction,  which  exactly  equalled  the 
increase  which  had  been  maintained  during  the  Federal  control 
by  the  Federal  government.  The  Postal  Company  continues 
the  old  practice  with  the  Western  Union  Company  and  its  cus- 
tomers, and  the  Western  Union  Company  gives  such  an  account 
to  all  the  other  corporations  with  which  it  deals,  such  as  the' 
Bell  Telephone  Company  and  the  Commercial  Cable  Company. 
The  Western  Union  Company  gives  no  reason  for  this  change 
of  practice,  but  on  the  other  hand  admitted  upon  hearing  that  it 
entertained  no  doubt  whatever  of  the  financial  responsibility  of 
the  Postal  Company,  nor  did  it  sliow  or  claim  that  it  had  ever 
had  any  serious  trouble  with  the  Postal  Company  in  getting  its 
monthly  settlements.  The  Western  Union  Company  did  not 
reduce  the  Burleson  rates,  but  continued  them  in  effect.  Prior 
to  government  control  as  well  as  during  such  control  the  rates 
of  both  companies  were  equal.  From  the  evidence  it  seems  fair 
to  deduce  the  conclusion  that  this  difference  in  rates  is  the  real, 
though  unassigned,  reason  for  the  change  of  practice  on  the  part 
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of  the  Western  Union  Company  with  regard  to  the  charge  ac- 
count. 

■  In  some  of  the  Postal  Company  offices  the  bills  from  the 
Western  Union  Company  run  from  four  to  six  thousand  dollars 
per  month.  The  Postal  Company  upon  receiving  a  message  di-/ 
rected  to  an  exclusive  Western  Union  point  sends  it  to  the  West- 
ern Union  office  at  the  point  of  origin  and  pays  the  full  toll, 
losing  the  service  of  its  messenger  boy.  This  is  to  satisfy  its 
customers  and  not  turn  the  messages  back  and  refuse  to  handle 
them.  The  Postal  Company's  objection  to  the  new  rule  is  that 
it  requires  it  to  keep  cash  on  hand  and  send  it  to  the  Western 
•Union  by  messenger  boys  several  times  in  the  course  of  a  day. 
Sometimes  a  large  amount  of  money  is  involved.  At  times 
thefe  messages  are  picked  up  by  the  messenger  boys  in  response 
]to  a  call,  and  sometimes  they  are  handed  in  at  the  Postal  offices, 
the  sender  preferring  to  leave  it  with  the  Postal  Company  for 
tcaiiarriission  over  the  Western  Union  so  as  to  have  but  one  ac- 
count instead  of  two,  and  also  in  some  cases  they  prefer  to  have 
the -Postal  handle  their  business. 

m  About  70  per  cent  of  the  Western  Union  business  is  done  on 
credit,  and  its  custom  is  to  extend  credit  to  all  responsible  citi- 
zens and  companies  desiring  the  same,  and  it  will,  as  matter  of 
course,  receive  a  message  over  the  telephone  from  any  telephone 
subscriber  not  on  its  blacklist,  and  send  it  on  credit,  charging  it 
to  the  telephone  account  to  be  collected  by  the  telephone  com- 
pany's agent,  but  the  telephone  company  assuming  no  ultimate 
liability.  The  company  issues  periodical  printed  bulletins  to 
all  of  its  divisions,  managers,  agents,  and  subordinate  officials, 
containing  instructions  which  are  to  guide  them  in  dealing  with 
the  public.  Commercial  bulletin  No.  44  issued  from  New  York 
June  15,  1919,  and  addressed  to  such  officials  deals  exclusively 
with  the  subject  of  credit  to  customers,  and  prescribes  the  policy 
and  routine  to  be  pursued.  It  is  stated  in  the  answer  to  com- 
prise the  only  "rule"  which  the  respondent  has  material  to  the 
subject.  The  rule  or  practice  thus  adopted  and  prescribed,  so 
far  as  it  is  pertinent  here,  is  as  follows : 

'It  is  the  policy  of  the  company  to  open  accounts  freely  with 
all  responsible  patrons  whose  telegraphing  is  of  sufficient  volume 
to  constitute  an  account  a  real  convenience,  but  there  is  no  in- 
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convenience  involved  in  tbfc  payment  of  cash  for  occasional 
messages,  and  the  company  should  not  be  asked  to  run  accounts 
the  cost  of  which  is  out  of  all  proportion  to  the  business  done." 
[1]  The  counsel  for  the  Western  Union  Company  advanced 
the  claim  that  since  August  1,  if  a  man  having  a  charge  account 
with  the  Western  Union  gave  his  message  to  the  Postal  for 
transmission  to  the  Western  Union  to  be  charged  to  the  sender's 
account,  there  would  be  trouble  in  making  up  his  account,  be- 
cause he  tnight  claim  that  he  was  entitled  to  the  20  per  cent  re- 
duction as  to  messages  going  to  exclusive  Western  Union  points. 
Prior  to  August  1,  it  was  an  operating  practice  for  the  Western 
Union  to  extend  this  credit.  This  objection  seems  to  be  unten- 
able, however,  because  the  fact  appears  that  the  Postal  Com- 
pany has  no  rate  to  exclusive  Western  Union  points,  and  hence 
there  is  no  danger  of  the  customer  claiming  that  the  Postal  rate 
applied.  It  appears  that  the  Western  Union  Company  refuses 
even  to  accept  a  message  from  a  Postal  messenger  boy  unless  he 
pays  the  cash,  but  will  take  a  message  from  a  boy  not  in  uniform 
even  though  he  does  not  pay  the  cash.  It  is  fairly  to  be  in- 
ferred from  the  facts  that  the  change  effected  on  August  1  by 
the  Western  Union  Company  operates  not  only  to  the  great  in- 
convenience and  irritation  of  the  Postal  Company  but  that  this 
inconvenience  and  annoyance  also  extend  to  the  Western  Union 
Company  and  to  the  public. 

The  Statutes. 

The  statutes  which  are  applicable  to  the  question  presented 
are  §  103  of  the  Transportation  Corporations  Law  and  §§  91,  96, 
and  97  of  the  Public  Service  Commissions  Law.  Section  103 
of  the  Transportation  Corporations  Law  provides  that  every 
telegraph  and  telephone  corporation  "shall  receive  despatches 
from  and  for  other  telegraph  or  telephone  lines  or  corporations, 
and  from  and  for  any  individual,  and  on  payment  of  the  usual 
charges  by  individuals  for  transmitting  despatches  as  estab- 
lished by  the  rules  and  regulations  of  such  corporations,  trans- 
rait  the  same  with  impartiality  and  good  faith  arid  in  the  order 
in  which  thev  are  received.  .  .  ."  Section  91  of  the  Public 
Service  Commissions  Law  requires  every  such  company  to  fur- 
nish and  provide  with  respect  to  its  business  such  instrumentali- 

P.U.R.1920A. 


688  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

ties  and  facilities  as  shall  be  adequate  and  in  all  respects  just 
and  reasonable,  and  in  subdivision  3  prohibits  the  corporation 
from  the  making  or  giving  of  any  undue  or  unreasonable  prefer- 
ence .or  advantage  to  any  person,  corporation  or  locality,  or  sub- 
jecting any  particular  person,  corporation  or  locality  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatever.  Section  97  provides  that  whenever  the  Commission 
shall  be  of  opinion!  after  a  hearing  had  upon  its  own  motion  or 
upon  a  complaint  •  •  .  that  the  rules,  regulations  or  practices 
of  any  telegraph  or  telephone  corporation  are  unjust  or  unreason- 
able, or  that  the  equipment  or  service  of  any  telegraph  corpora- 
tion or  telephone  corporation  is  inadequate,  inefficient  or  insuf- 
ficient, the  Commission  shall  determine  the  just,  reasonable, 
adequate,  efficient,  and  proper  regulations  and  practices,  equip- 
ment, and  service  thereafter  to  be  installed,  to  be  observed  and 
used,  and  to  fix  and  prescribe  the  same  by  order.  The  same 
power  and  method  of  procedure  are  provided  with  respect  to 
rates. 

Discussion  of  the  Law  and  the  Facts. 

It  is  not  difficult  to  deduce  from  the  language  of  these  statu- 
tory provisions  a  clear  legislative  intent  that  in  general  all  cus- 
tomers shall  be  treated  on  a  substantial  equality  both  as  to  rates 
and  service,  that  any  discrimination  or  unjust  or  unreasonable 
practice  in  either  respect  is  prohibited,  and  that  upon  complaint 
to  the  Public  Service  Commission  of  any  unjust  or  unreasonable 
practice  relating  to  either  rates  or  service,  that  Commission  has 
power  to  inhibit  the  same  and  prescribe  in  its  place  the  just  and 
reasonable  rates  and  practices  which  are  to  be  maintained. 

But  these  beneficent  provisions  depend  for  their  vitality  upon 
the  degree  to  which  they  are  capable  of  being  practically  applied 
to  the  operating  practices,  customs  and  usages  which  are  pur- 
sued in  the  daily  work  of  the  corporation,  and  it  is  these  prac- 
tical details  which  the  statute  can  deal  with  only  in  general 
terms  with  which  the  customer  comes  into  actual  daily  contact 
and  which  exclusively  interest  him. 

It  is  in  this  field  of  practical  application  that  the  respondent 
finds  its  ground  of  opposition  to  the  prayer  of  the  complaint 
Respondent's  counsel  asserts,  notwithstanding  the  clearly  defined 
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general  intent  of  the  statute,  that  there  shall  be  equality  of 
treatment  to  all  customers  without  partiality  and  in  good  faith, 
that  to  giant  the  prayer  of  the  petition  would  be  in  effect  order- 
ing that  credit  for  service  be  given  the  Postal  Company,  and 
that  in  view  of  the  statutory  right  of  the  Western  Union  Com- 
pany to  exact  payment  before  performing  service,  the  Western 
Union  has  an  absolute  right  to  withhold  and  refuse  such  a  credit 
This  position  is. advanced  upon  the  ground  that  the  extending  or 
withholding  of  credit  is  a  common-law  right  and  that  without 
incurring  the  charge  of  discrimination  respondent  is  entitled  to 
determine  for  itself  to  whom  it  shall  extend  and  from  whom  it 
shall  will. hold  credit,  and  we  are  referred  to  certain  authori- 
ties in  the  Federal  courts  which  arose  under  the  act  to  regulate 
commerce  where  such  a  doctrine  was  advanced  in  railroad 
freight  cases.  Little  Rock  &  M.  R.  v.  St.  Louis  S.  W.  R.  Co. 
63  Fed,  775  (decided  1894) ;  Gamble-Robinson  Commission  Co. 
v.  Chicago  &  N.  W.  R  Co.  168  Fed.  161  (1909),  94  C.  C.  A. 
217,  21  L.R.A.(N.S.)  982.  But  we  note  that  the  Federal  au* 
thorities  conflict  on  this  doctrine.  The  Gamble-Robinson  deci- 
sion was  by  a  divided  court,  Hook,  J.  disseising  on  the  point 
here  in  issue,  while  in  the  later  case  of  United  States  v.  Hock- 
ing Valley  R.  Co.  194  Fed.  234  (1911),  it  was  held  to  be  a  dis- 
crimination to  extend  a  four-months'  credit  for  freight  charges 
to  one  shipper  while  exacting  monthly  settlements  from  other 
shippers.  In  the  case  of  Baltimore  &  0.  R.  Co.  v.  Adams  Ex- 
press Co.  22  Fed.  404,  the  court  said:  "It  must  be  conceded 
that  the  general  rule  is  that  a  carrier  cannot  be  compelled  to 
carry  without  prepayment,  and,  a  fortiori,  a  carrier  cannot  or- 
dinarily be  compelled  to  advance  its  own  money  to  its  customers ; 
but  when,  by  its  encouragement,  a  system  has  grown  up  of  which 
advancing  charges  is  an  essential  feature,  and  when  it  does  ad- 
vance charges  for  some  of  its  customers  and  refuses  to  do  so  for 
others,  and  it  is  shown  that  this  discrimination  is  necessarily 
fatal  to  the  business  of  those  to  whom  the  facility  is  refused,  and 
it  is  further  shown  that  the  facility  imposes  no  risk  or  incon- 
venience upon  the  carrier  granting  it,  and  is  an  essential  facility 
and  established  usage  of  the  business,  is  it  going  too  far  to  say 
that  in  this  respect  as  in  others  not  more  essential,  all  must  be 
treated  alike  ?    We  strongly  incline  to  the  opinion1  that  this  rea« 
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sonahle  doctrine  must  prevail.  It  seems  to  us  that  the  evils 
resulting  from  such  discrimination,  if  allowed,  are  quite  as  ap- 
parent and  dangerous  as  any  of  those  which  have  been  held  to 
be  unlawful.  In  this  opinion,  however,  we  differ  from  at  least 
two  others  of  the  circuit  courts  of  the  United  States  in  which 
this  same  question  between  the  same  litigants  has  very  recently 
b6en  passed  upon,  and,  in  this  condition  of  the  litigation  6vei 
this  question  between  these  parties,  we  shall  not  grant  the  pre- 
liminary injunction  with  respect  to  accrued  charges,  as  prayed 
for." 

The  Gamble-Robinson  case  was  distinguished.  The  court  at 
page  250,  referring  to  that  case,  says:  "There  the  alleged  dis- 
crimination is  nothing  more  than  conduct  designed  to  secure  the 
company's  full  rates  and  to  save  embarrassment  and  trouble  in- 
volved in  dealing,  after  the  service,  with  troublesome  shippers 
who  show  a  disposition  to  be  captious  touching  the  carriage  of 
products  perishable  in  their  nature,  of  a  character  which  ren- 
ders them  susceptible  to  claims  for  errors  in  charges  for  trans- 
portation and  for  damages  during  transportation."  And 
the  court  further  says:  "If  extending  credit  for  freight 
charges  to  one  shipper  while  exacting  cash  payments  from  his 
competitor  .  .  .  is.  not  extending  an  advantage  to  such 
shipper  which  involves  a  correlative  discrimination  in  respect 
of  transportation  against  those  not  so  favored,  the  court  is  whol- 
ly in  error.  If  it  is  the  practice  of  such  a  discrimination,  then 
the  act  is  fully  covered  by  the  explicit  language  of  the  statute, 
for  the  means  to  such  end  readily  meet  the  definition  of  a  de- 
vice, as  that  term  is  used  in  the  law." 

The  decision  of  the  district  court  in  the  Hocking  Valley  case 
is  affirmed  by  the  circuit  court  of  appeals  in  210  Fed.  735 
(1914).  And  in  the  still  later  case  in  that  court,  of  United 
States  v.  Erie  R.  Co.  209  Fed.  283  (1913),  an  indictment  charg- 
ing a  railroad  company  with  violation  of  the  Interstate  Com- 
merce Act  by  failing  to  observe  its  tariff  schedule  as  to  demur- 
rage was  held  sufficient,  where  it  charged  that  for  a  period  of 
two  years  defendant  failed  to  assess  demurrage  against  a  par- 
ticular customer  while  charging  it  against  others. 

An  examination  of  these  and  kindred  <&ses  leads  to  the  im- 
pression that  in  the  later  oases  die  Federal  courts  have  shown  a 
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growing  inclination  to  relax  or  revoke  the  earlier  doctrine  of  the 
Little  Rock  and  Gamble-Robinson  cases  and  to  recognize  thai 
much  more  important  common-law  rights,  than  those  adverted 
to  in  the  earlier  cases  have  been  made  to  give  way  in  order  to 
render  effective  the  anti-discrimination  provisions  of  the  com- 
merce acts. 

Furthermore,  we  think  the  facts  in  this  case  clearly  distin- 
guish it  from  any  of  those  which  have  been  referred  to.  In 
none  of  those  cases  did  it  appear  that  the  business  of  the  com- 
pany was  a  credit  business,  nor  that  the  company  had  adopted 
a  definite  policy  of  extending  credit  generally,  prescribing  the 
rules  and  practices  with  regard  thereto,  nor  did  any  of  those 
cases  involve  an  interpretation  of  the  provisions  of  the  Public 
Service  Commissions  Law  of  the  state  of  New  York. 

[2]  We  think,  moreover,  that  it  is  a  question  whether  or  not 
in  view  of  the  facts  disclosed  by  this  record,  the  matter  of  the 
practice  with  respect  to  the  extension  of  credit  has  not  become 
such  an  inherent  and  important  feature  of  the  operating  prac- 
tice of  the  company  as  to  fall  within  the  jurisdiction  of  the  Com- 
mission over  operating  practices.  It  appears  that  as  the  result 
of  seventy  years'  experience  the  business  of  the  company  which 
undoubtedly  started  as  a  strictly  cash  business,  has  by  force  of 
necessity  become  essentially  a  credit  business.  We  now  find  that 
70  per  cent  of  its  business  is  done  on  credit.  Undoubtedly  this 
70  per  cent  comprises  the  most  profitable  part  of  the  company's 
operations,  because  it  implies  steady  custom  and  also  that  those 
to  whom  credit  is  extended  are  the  larger  and  more  important 
customers.  We  find  that  the  company  has  formally  adopted  a 
definite  policy  of  granting  credit  "freely  with  all  responsible 
patrons  whose  telegraphing  is  of  sufficient  volume  to  consti- 
tute an  account  a  real  convenience,"  and*providing  for  the  exac- 
tion of  cash  only  in  case  of  occasional  messages  and  where  "the 
cost  of  running  the  account  would  be  out  of  proportion  to  the 
business  done."  In  the  case  of  telephone  corporations,  it  is  the 
universal  practice*  arising  from  the  necessity  of  the  case  that 
toll  messages  sent  by  exchange  subscribers  shall  be  sent  on  cred- 
it. It  would  be  impossible  as  a  practical  operation  to  exact  the 
cash  from  the  subscriber  in  each  instance.  On  the  other  hand, 
the  company  undoubtedly  has  the  abstract  right  to  demand  the 
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cash  in  such  cases  before  sending  the  message*  Legally  it  may 
do  so,  but  practically  it  is  impossible  for  it  to  do  so,  and  thus 
has  grown  up  of  necessity  the  universal  practice. of  making  such 
charges  credit  charges.  As  above  illustrated,  the  same  is  true 
with  respect  to  the  bulk  of  the  business  of  telegraph  companies. 

It  thus  seems  easy  to  perceive  that  the  service  of  telephone 
and  telegraph  companies  is  essentially  and  in  its  nature  a  credit 
service,  the  cash  feature  being  practically  confined  to  the  casual 
customer,  and  that  the  companies  fully  recognize  this  vital  fact 
in  practice. 

Undoubtedly  the  company  has  the  right  to  refuse  credit  to  any 
and  all  customers.  Neither,  is  there  any  question  that  where  it 
adopts  the  practice  of  extending  credit  it  should  be  given  a 
range  of  discretion  with  respect  thereto  sufficient  to  conserve  its 
own  reasonable  convenience  and  protect  itself  against  annoyance 
or  risk  of  loss.  But  when  it  adopts  a  policy  of  extending  credit 
'freely  with  all  responsible  patrons  whose  telegraphing  is  of 
sufficient  volume"  and  promulgates  an  operating  rule  to  that 
end  and  follows  the  practice  for  a  long  period  of  years,  it  would 
seem  that  its  rules  and  practices  with  respect  to  such  crediis 
become  such  a  vital  and  important  feature  of  service  as  to  fall 
within  the  purview  of  the  statutes  which  are  designed  to  prevent 
discrimination  and  regulate  the  corporate  practices  to  the  end 
that  they  shall  conform  to  justice  and  reason. 

It  would  seem  unnecessary  to  discuss  the  reasonableness  of 
the  former  practice  as  contended  for  by  the  complainant.  The 
practice  having  been  in  vogue  for  thirty  years  and  no  reason 
having  been  assigned  for  its  alteration,  and  considering  all  the 
facts  shown  in  the  record  with  regard  thereto,  including  the 
fact  that  the  Western  Union  Company  has  singled  out  the  Postal 
Company  as  one  to  be»deprived  of  credit  while  it  is  continued 
to  all  others,  would  seem  to  be  sufficient  evidence  of  the  reason- 
ableness of  the  prior  practice. 

In  a  prior  complaint  by  the  Postal  against  the  Western  Union 
Company,  wherein  the  determination  of  this  Commission  was 
upheld  on  review  by  both  the  appellate  division  and  the  court 
of  appeals,  the  Commission  in  discussing  the  reasonableness  of 
the  practice  there  under  consideration,  but  which  has  no  rela- 
tion to  this  complaint,  said:     "The  only  question    .     .     . 
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whether  it  is  legitimate  and  reasonable  for  the  Western  Union 
to  make  this  charge.  .  .  .  Its  own  practice  determines  that 
tn  other  cases  it  is  not  reasonable,  and  it  seems  to  us  that  this 
practice  determines  the  whole  matter.  Clearly  a  public  service 
corporation  must  extend  precisely  the  same  facilities  to  a  com- 
petitor that  it  does  to  the  entire  world.  It  can  make  no  distinc- 
tion between  those  offering  it  business;  it  must  charge  them 
alike  and  serve  them  alike."  Postal  Teleg. -Cable  Co.  8  P.  S. 
0.  (2d  Dist.)  160,'affirmed  160  A.  D.  144,  211  N.  Y.  549. 

Respondent's  counsel  asserts  that  the  attempt  by  the  Com- 
mission to  regulate  the  credit  feature  of  the  telephone  business 
would  lead  to  embarrassing  consequences.  He  asks  if  the  Com- 
mission is  prepared  to  entertain  complaints  from  customers  who 
have  been  refused  the  privilege  of  a  charge  account  and  who 
assert  that  their  business  standing  is  as  good  as  that  of  their 
neighbors;  from  customers  whose  credit  has  been  shut  off  and 
who  may  allege  that  they  are  as  solvent  as  they  ever  were;  or 
from  customers  whose  accounts  have  been  closed  without  ex- 
planation after  having  been  maintained  for  a  number  of  years ; 
and,  if  so,  will  the  Commission  in  each  case  require  the  company1 
to  give  a  reason  for  closing  the  account. 

The  embarrassment  which  is  implied  in  these  questions  seems 
to  us  more  fanciful  than  real.  The  argument  in  our  opinion  is 
lacking  in  force  for  the  reason,  among  others,  that  the  daily 
practice  of  the  Commission  with  regard  to  exactly  such  cases 
in  connection  with  telephone  companies  completely  refutes  it. 
The  Commission  has  for  years  been  constantly  disposing  of 
such  complaints  against  telephone  companies  and  had  found  no 
practical  difficulty  in  adjusting  them. 

[3]  Neither  are  we  impressed  with  the  argument  of  respond- 
ent's counsel  that  the  power  of  the  Commission  to  regulate  prac- 
tices must  be  confined  to  the  prescription  of  general  practices 
and  cannot  be  exercised  with  respect  to  a  practice  relating  to 
one  individual.  Here  again  the  practical  refutes  the  theoretical, 
and  it  is  found  that  in  the  practical  application  of  the  benefi- 
cent purposes  of  the  statute  the  activities  of  the  Commission 
are  necessarily  applied  in  much  detail.  Thus  the  practice  of  a 
railroad  in  operating  its  cars  over  a  particular  highway  cross- 
ing of  a  gas  company  with  respect  to  its  service  connection  witt 

P.U.R.1920A. 


694  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

« 

a  particular  house,  or  of  a  telephone  company  with  respect  to  a 
particular  instrument,  all  are  necessarily  the  legitimate  sub- 
jects of  regulation  under  the  statute  if  its  full  vitality  is  to  be 
brought  into  effective  operation,  and  in  practice  are  the  sub- 
jects of  the  Commission's  daily  routine  work.  The  language 
of  the  statute  is  so  broad  in  this  respect  that  it  seems  unneces- 
sary to  construe  it  Clearly  it  should  and  must  be  given  such, 
a  construction  as  will  best  adapt  the  practice  under  it  to  the  con- 
ditions which  it  was  intended  to  affect 

Conclusion. 

The  considerations  thus  expressed  lead  naturally  to  the  de- 
termination that,  the  Commission  is  of  opinion  that  the  altered 
practice  adopted  on  or  about  August  1,  1919,  by  the  Western 
Union  Company  in  its  dealings  with  the  Postal  Company,  of 
which  complaint  is  made,  was  and  is  unjust  and  unreasonable 
and  that  the  practice  theretofore  maintained  was  just  and  rea- 
sonable and  should  be  restored. 

It  is  not  necessary  to  support  this  conclusion  on  the  ground 
that  the  altered  practice  constitutes  a  discrimination  falling 
within  the  prohibition  of  §  91  of  the  Public  Service  Commis- 
sions Law.  While  we  think  it  is  an  undue  and  unreasonable 
discrimination  prohibited  by  that  section,  we  think  also  that  it 
is  an  unjust  and  unreasonable  practice  within  the  purview  of 
§  97. 

An  order  will  be  entered  accordingly. 

Commissioner  Barhite  dissents  solely  on  ground  that  this 
Commission  has  no  authority  to  determine  when  a  public  serv- 
ice corporation  shall  or  shall  not  extend  credit  to  a  customer. 
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NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

HARRY  A.  WILKINSON,  AS  PRESIDENT  OF  THE  VILLAGE 

OP  CLINTON 

v. 

NEW  YORK  STATE  RAILWAYS. 

[Case  No.  6743.] 

Constitutional  law  —  Impairment  of  contract  —  Village  franchises  — 
Extraterritorial  effects, 

1.  Although  a  rate  provision  in  an  interurban -railway  franchise 
may  be  binding  within  the  limits  of  the  village  granting  the  franchise, 
it  cannot  restrict  the  authority  of  other  municipalities  to  agree  upon  a 
franchise  rate  to  be  charged  in  such  municipalities,  nor  restrict  the 
power  of  the  Public  Service  Commission  to  alter  interurban  rates  be- 
tween such  municipalities. 

Return  —  Operating  expenses  —  Allowances  for  depreciation. 

2.  In  passing  upon  the  reasonableness  of  an  increase  in  interurban 
railway  rates,  the  New  York  Commission  will  not  consider  hypothetical 
depreciation  accruals  based  on  ratios  not  in  fact  used  by  the  company 
in  the  past,  particularly  where  the  company  had  paid  liberal  dividends. 

[November  25,  1919.] 

Complaint  as  to  interurban  passenger  fares  between  Clinton 
and  Utica;  complaint  dismissed. 

Appearances:  L.  M.  Martin,  Clinton,  N.  Y.,  and  D.  J5.  Pow- 
ers, 306  Arcade  Bldg.,  Utica,  N.  Y.,  for  the  complainant;  Ker- 
nan  &  Kernan  (by  Warnick  J.  Kernan)  Utica,  N.  Y.,  for  re- 
spondent; George  William  Browning,  Clinton,  N.  Y.,  in  person. 

Fennell,  Commissioner: «  To  provide  traction  facilities  be- 
tween the  village  of  Clinton  and  the  city  of  Utica  the  Utica 
♦Suburban  Railway  Company  proposed  in  1901  to  construct  a 
line  from  the  village  of  New  Hartford,  the  then  terminus  of 
the  line  operated,  as  lessee,  by  the  Utica  Belt  Line  Street  Rail-; 
way  Company,  to  and  into  the  village  of  Clinton.     In  further- 

*  * 

ance  of  such  plan  the  village,  on  July  30,  1901,  gave  its  consent 
to  the  Utica  Suburban  Railway  Company  to  construct,  main- 
tain, and  operate  a  "branch  or  extension"  along  certain  streets 
iri  the  village  of  Clinton  to  the  extent  of  .66  of  a  mile. 

The  franchise  states  that  the  "consent  is  given  upon  the  fol- 
lowing express  conditions."     One  of  these  conditions1  is  "that 
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the  rate  of  fare  charged  shall  be  15  cents  from  the  terminus  of 
the  village  of  Clinton  to  Utica  and  25  cents  for  a  round  trip  with 
the  same  transfer  privileges  as  granted  in  the  city  of  Utica." 

After  the  line  was  built,  and  on  November  29,  1901,  the 
Utica  Suburban  Railway  was  merged  with  the  Utica  &  Mohawk 
Valley  Railroad  Company,  the  company  then  owning  and  oper- 
ating the  line  from  Utica  to  New  Hartford.  Oh  November  1, 
1912,  the  latter  railroad  company  was  consolidated  with  other 
companies  into  the  New  York  State  Railways. 

On  December  2,  1918,  the  rate  of  fare  in  the  city  of  Utica 
was,  by  order  of  the  Public  Service  Commission,  increased  from 
5  to  6  cents.  Shortly  thereafter  the  company  changed  its  sched- 
uled rates  on  the  Clinton  line  to  meet  the  1-cent  increase  in 
Utica.  Tickets  were  sold  between  Clinton  and  the  Golf  Club 
Loop  in  New  Hartford  near  the  city  line  of  Utica  for  10  cents 
one  way  and  15  cents  round  trip.  As  the  Utica  6-cent  fare  ex- 
tended to  the  same  point  in  New  Hartford  the  rate  between 
Clinton  and  Utica  became  16  cents  one  way  and  27  cents  round 
trip. 

The  complainant  contends  that  the  language  in  the  rate  clause 
of  the  franchise  brings  this  case  within  the  Quinby  decision. 
(Quinby  v.  Public  Srvice  Commission,  223  N.  Y.  244,  P.U.R. 
1918D,  30,  119  N.  E.  433.)  , 

If  the  village  of  Clinton,  in  giving  its  consent  to  the  trolley 
company  to  lay  tracks  in  its  own. streets,  had  obtained,  in  con- 
sideration for  such  consent,  a  definite  rate  of  fare  on  all  parts 
of  the  line,  within  its  own  boundaries,  then  the  Quinby  decision 
might  be  controlling.  But  in  this  case  the  agreed  rate  covers 
the  following  mileages: 

In  the  village  of  Clinton 66  of  a  mile 

In  the  town  of  Kirkland 2.00  miles 

In  the  town  of  New  Hartford  . . .:. 2.23  miles 

•Right  to  be  transferred  in  the  city  of  Utica  on 53.82  miles 

[1]  If  the  Quinby  decision  applies,  then  the  right  of  a  mu- 
nicipality to  impose  a  condition  negatives  the  right  of  any  mu- 
nicipality to  impose  a  condition  fixing  a  rate  in  or  for  any  mu- 
nicipality otjier  than  itself.  It  would  seem,  therefore,  that  a 
franchise  rate  fixed  by  agreement  with  the  village  of  Clinton 
would  stand  as  to  that  village,  but  that  beyond  the  village  lim- 
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its  such  a  rate  provision  could  not  restrict  the  authority  of  other 
municipalities  to  agree  upon  a  franchise  rate  to  be  charged  in 
such  municipalities,  nor  restrict  the  power  of  the  Public  Serv- 
ice Commission  to  alter  the  interurban  rates  between  such  mu- 
nicipalities in  a  proper  case. 

Such  a  rate  provision  attempting  to  extend  an  agreed  rate 
through  several  other  municipalities  might  automatically  pro- 
duce an  unjust  discrimination  which  would  be  contrary  to  law. 
A  slight  modification  of  the  facts  in  the  present  case  would  be 
an  instance  of  such  an  unlawful  discrimination.  The  city  of 
Utica  has  the  right  to  agree  to  a  franchise  rate  and  to  agree  to 
alteration  of  same.  All  persons  traveling  in  that  city  on  the 
same  trolley  system  must  be  treated  alike.  The  visitor  from 
Clinton  is  entitled  to  travel  in  Utica  on  that  system,  when  the 
operation  is  a  system  operation,  for  6  cents  and  not  for  less. 
Assume  four  municipalities  on  one  line  leading  into  Utica,  each 
with  a  5-cent  franchise  restriction  and  the  most  distant  with 
a  franchise  fixed  through  rate  of  the  full  25  cents.  Now  assume 
an  agreed  2-cent  raise  of  fare  by  consent  in  municipalities  Nos. 
1,  2,  and  3  and  in  the  city  of  Utioa  itself  and  a  refusal  by  No. 
4  to  modify  the  franchise  rate  restriction  in  municipality  No. 
4.  This  would  produce  a  rate  of  28  cents  between  municipality 
No.  3  and  Utica  while  the  rate  from  No.  4  would  remain  at  25 
cents, — which  would  produce  a  preference  of  8  cents  to  the 
rider  from  No.  4,  a  discrimination  on  a  through  ride  of  about 
25  per  cent  in  his  favor.  This  would  seem  to  be  in  direct  con- 
flict with  section  36  of  the  Public  Service  Commissions  Law 
which  provides,  among  other  things,  that  "it  shall  be  unlawful 
•for  any  common  carrier  subject  to  the  provisions  of  this  chapter 
to  charge  or  receive  any  greater  compensation  in  the  aggregate 
for  the  transportation  of  passengers,  or  of  like  kind  of  property, 
for  a  shorter  than  for  a  longer  distance  over  the  same  line  or 
route  in  the  same  direction,  the  shorter  being  included  within 
the  longer  distance.     .     .     ." 

It  is  clear  that  the  Clinton  trolley  line  could  not  exist  as  an 
economic  unit  in  and  for  the  village  of  Clinton  unless  running 
interurban  to  Utica.  The  necessity  for  transportation  facili- 
ties between  Clinton  and  Utica  is  the  reason  for  the  line  in  Clin- 
ton itself.     Thd  company  and  the  village  having  this  in  mind 
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made  a  bargain  which  took  the  form  of  a  franchise  restriction, 
but  instead  of  a  restriction  based  upon  the  transportation  neces- 
sities of  Clinton  within  itself  as  a  municipality,  the  considera- 
tion for  the  consent  was  an  agreement  extraterritorial  in  na- 
ture, and,  as  heretofore  stated,  whatever  binding  effect  it  may 
have  as  between  the  parties  thereto  it  cannot  substitute  itself  for 
the  police  power  of  the  state  as  to  such  extraterritorial  extent 
(See  Matter  of  Koehn  v.  Public  Service  Commission,  107  Misc. 
151,  P.U.R.1919D,  953,  176  N.  Y.  Sppp.  147.) 

The  rate  of  fare  beyond  the  boundary  of  the  village  of  Clin- 
ton, being  within  the  jurisdiction  of  the  Public  Service  Com- 
mission, and  tlie  franchise  rate  having  been  changed  to  meet  the 
increase  within  the  city  of  Utica,  the  question  arises,  shall  the 
rate  be  reduced  between  the  village  of  Clinton  and  the  boundary 
of  the  city  of  Utica  ?  While  the  village  of  Clinton  does  not,  in 
terms,  ask  such  a  reduction  the  effect  of  enforcing  the  franchise 
rate  would  legally  and  actually  amount  to  a  rate  of  9  cents  to 
the  boundary  of  Utica  and  a  round  trip  rate  of  13  cents. 

Waiving,  at  this  time,  the  legal  question  as  to  whether  or  not 
such  a  franchise  restriction  is,  in  a  case  such  as  this,  entirely 
void  as  to  that  portion  beyond  the  corporate  limits,  or  only  void- 
able when  and  to  the  extent  that  its  terms  come  into  conflict  with 
an  order  of  the  Public  Service  Commission,  we  reach  the  ques- 
tion of  the  sufficiency  of  the  franchise  rate,  for  if  the  franchise 
rate  is  within  the  jurisdiction  of  the  Commission  then  it  must 
be  treated  in  the  method  provided  in  the  Public  Service  Com- 
missions Law  as  to  adequacy,  unjust  discrimination,  etc.  The 
police  power  of  the  state,  delegated  to  the  Public  Service  Com- 
mission, thereupon  becomes  operative  and  the  relative  rights  of 
the  traction  company  and  the  village  of  Clinton  become  merely 
their  rights  in  the  aggregate  of  the  rights  of  all, — their  con- 
tractual rights  are  no  longer  effective  or  controlling  in  the  solu- 
tion of  the  resulting  problems  of  fixing  rates  or  regulating  serv- 
ice. 

According  to  mileage,  the  rate  is  7.6  cents  a*  mile  in  Clinton, 
3  cents  a  mile  in  Utica  (assuming  an  average  haul  of  2  miles 
in  Utica)  and  5  cents  for  the  two  towns  of  New  Hartford  and 
KirkTand,  over  a  distance  of  4.23  miles,  or  slightly  over  one  cent 
a  mile.'    It  is  clear  from  the  foregoing  that  ais  between  the  trac- 
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tion  company,  the  municipalities  and  intermediate  interurban 
territory  no  average  mileage  rate  has  been  applied,  nor,  in  view 
of  the  force  of  the  franchise  restrictions,  can  a  rate  in  this  case 
be  fixed  on  a  mileage  basis. 

[2]  The  hearings  in  this  case  were  suspended  for  a  time  to 
permit  representatives  of  the  company,  the  village  and  the  divi- 
sion of  capitalization  of  this  Commission  to  examine  the  com- 
pany's records  and  agree,  if  possible,  on  the  amount  and  alloca- 
tion of  construction  costs,  revenues  and  expenses  applicable  to 
the  Clinton  line.  Substantial  agreement  was  reached  except 
upon -accruals  to  cover  depreciation.  The  actual  accruals  set 
up  by  the  company  were  3J  per  cent  of  gross  earnings  from  the 
Clinton  extension,  amounting  from  1910  to  1918,  inclusive,  to 
$10,965.67;  The  accruals  as  claimed  by  the  company,  6  per 
-cent  on  way  and  structures  and  6  per  cent  on  equipment,  would 
amount  to  $51,191.08.  :    . 

The  claim  of  the  company  to  have  such  an  accrual  allowed 
to  it  over  the  whole  period,  1910-1918,  in  ratios  which  would 
now  be  regarded  as  within  reasonable  limits  would  have  more 
force  if  no  dividends  had  been  paid  during  those  years.  But 
where  the  return,  over  the  whole  period,  averages  8.92  per  cent 
per  annum  and  the  actual  charges  for  such  accruals  made  by 
the  company,  during  the  same  period,  amounted  to  $10,965.67 
the  company  cannot  consistently  urge  that  because  it  paid  sub- 
stantial dividends  and  failed  to  set  aside  for  accruals  the  amount 
which  it  now  contends  would  have  been  more  nearly  adequate, 
that  it  should  now  be  allowed  to  balance  against  its  average  re- 
turn of  8.92  per  cent  an  annual  charge  in  an  amount  which  it 
did  not  actually  set  aside.  If  it*had  set  aside  such  an  accrual, 
amounting  to  $51,191.08,  and  that  amount  had  gone  back  into 
the  property  in  renewals  and  replacements  the  company  would 
have  had  an  average  return  of  5.25  per  cent.  Such  a  rate  would 
hardly  be  regarded  as  fully  compensatory,  but  it  would  not  be 
compensatory  because,  with  such  an  accrual  set  up  and  so  ex- 
pended, there  would  have  been  in  the  property  further  renewals 
and  replacements  to  the  extent  of  $41,125.41.  The  company 
can  hardly  claim,  under  the  facts  of  this  case,  that  this  sum 
which  might  appropriately  have  been  set  up  for  accruals  should 
be  so  considered  when  it  was,  in  fact,  disbursed  in. dividends. 
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If  the  company  insists  that  the  ratios  of  5  per  cent  on  way  and 
structures  and  6  per  cent  on  equipment  are  and  have  been  the 
proper  ratios  of  the  accruing  amortization  of  this  property,  and 
it  has  taken  down  four-fifths  of  that  amount  in  dividends  and 
set  up  one-fifth  of  that  amount  in  such  accrual  account,  then,  if 
the  company  is  accurate  in  its  present  ratio  estimates,  its  prop- 
erty is  worth  about  $41,125.41  less  than  the  investment  cost 
brought  down  to  date,  making  due  allowances  for  accruals  ac- 
tually set  up  and  used  in  renewals  and  replacements  and  meas- 
ured by  its  present  fixed  capital  account.  Under  such  circum- 
stances the  rate  base  of  the  present  year  would  be  $41,125.41 
less  than  the  fixed  capital  account  shows  it  to  be. 

We  should  not  consider  the  hypothetical  accruals  based  upon 
the  ratios  presented  by  the  company  on  the  hearing  as  such 
ratios  were  not  in  fact  used  by  it  When  such  ratios  are  actually 
applied  to  the  property  of  the  company  and  out  of  the  fund  so 
set  up  renewals  and  replacements  are  actually  made,  the  Com- 
mission will  certainly  be  glad  to  allow  them.  It  is  the  part  of 
good  railroad  management  to  keep  a  railroad  in  first  class  condi- 
tion, and  to  this  end  substantial  reserve  accrual  percentages 
should  and  will  be  looked  upon  with  favor. 

Following  is  a  brief  statement  of  the  condition  of  the  com- 
pany during  the  years  1910—1918,  inclusive,  and  for  the  first 
four  months  of  1919.  The  •investment"  figures  used  represent 
actual  construction  costs,  including  certain  intangibles  such  as 
injuries  during  construction,  law  expenditures  and  interest  dur- 
ing construction,  totaling  in  all  less  than  $10,000.  No  allow- 
ance has  been  made  for  working  capital  or  materials  and  sup- 
plies. 


• 

Investment. 

Revenues. 

Total 
Expenses. 

Gross 
Income. 

Per  Cent 

of  Return. 

1910 

$122,965.90 

$28,581.07 

$17,345.21 

$11,235.86 

9.14 

1911  . . . . 

123,702.00 

29,454.40 

19,895.62 

9,558.78 

7.73 

1912.... 

123,920.58 

30,012.99 

20.238.06 

9,774.93 

7.89 

1913  .... 

124,796.28 

33,994.40 

20,764.77 

13.229.63 

10.60 

1914.... 

125,172.84 

33,810.72 

18,024.63 

15,786.09 

12.61 

1915 

125,172.84 

31,894.07 

18,748.35 

13,145.72 

10.50 

1916 

125,172.84 

34.648.49 

19,813.62 

14,834.87 

11.85 

1917  ..,. 

125,218.77 

33.382.47 

22,931.37 

10,451.10 

8.35 

1918  .>. . . 

■ 

125,256.75 

31,697.70 

29,717.47 

■ 

1,980.23 

1.68 

$1,121,378.80 

$99,997.21 

Average  8.92 
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1919 — Four  Months  January  1  to  April  80,  1919. 

Revenues   $10,804.80 

Operating  expenses  . . . . . . $9*170.58 

Taxes    472.91 

Dep.  Ree.  based  en  H%  of  qrosa  income 378.17    10,021.66 

Return   $783.20 

Investment    i., $125,971.75 

Ratio  of  return 0062 

If  the  larger  ratios  for  depreciation  reserve,  urged  by  the 
company  on  the  hearings/  are  applied,  $1,528.77  will  be  added 
to  expenses  and  the  above  return  of  $783.20  becomes  a  deficit 
of  $745.57,  producing  a  return  of  minus  .0059. 

The  Clinton  line  has  had,  until  recently,  a  high  earning  value 
to  the  respondent  company  and  if  this  case  grew  out  of  a  re- 
quest of  the  company  for  an  increase  on  the  Clinton  line,  as 
such,  it  would  seem  that  such  increase  should  be  deferred  a  rea- 
sonable length  of  time  in  view  of  the  high  average  rate  of  return 
during  all  the  years  it  has  been  in  operation.  But  as  the  in- 
crease complained  against  is  not  upon  the  Clinton  end  of  the 
line  but  is  simply  to  meet  the  increased  rate  in  the  city  of  Utica, 
and  as  the  returns  from  the  Clinton  branch,  as  such,  for  the 
year.  1918  and  the  first  part  of  1919,  show  that  the  company, is 
not  now  making  an  unreasonable  profit  from  its  operations 
thereon,  it  would  seem  that  the  rate  as  fixed  in  the  schedule 
should  be  permitted  to  stand.  If  costs  again  become  normal  and 
traffic  continues  to  increase  on  the  Clinton  line,  the  time  may 
come  when  the  contract  rate  will  again  be  more  than  compensa- 
tory. When  such  a  time  arrives  the  Commission  can,  if  the 
facts  warrant,  reduce  the  fare  below  the  contract  rate. 

The  rate  of  fare  between  the  village  of  Clinton  and  the  Golf 
Club  Loop  in  the  village  of  New  Hartford  near  the  city  of  Utica 
should  remain  at  10  cents  with  a  15-cent  round  trip;  to  this 
should  be  added,  for  a  through  fare,  the  general  rate  for  the  city 
of  Utica, 

An  order  has  been  made  accordingly. 

« 
All  concur. 
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NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

PUBCHASEBS  OP  GAS  IN  VILLAGE  OP  ANDOVEB 

t;. 
EMPIBE  GAS  &  FUEL  COMPANY. 

[Case  No.  6958.] 

Rates  —  Factors  —  Advantages  of  location* 

The  contention  that  a  city  in  the  heart  of  a  natural  gas  belt  should 
not  be  required  to  pay  as  much  as  other  communities  twenty  miles  or 
more  away,  since  the  service  does  not  cost  as  much,  has  some  merit 
and  requires  consideration  w^ere  circumstances  warrant,  but  the  theory 
underlying  it  cannot  be  carried  to  the  extreme  limit,  since  it  would 
require  a  difference  in  price  between  residents  of  the  same  city  de- 
pendent upon  the  location  of  their  homes  with  relation  to  the  source 
of  supply. 

[December  4,  1919.] 

Complaint  as  to  the  price  of  natural  gas  in  Andover;  dis- 
missed. 

Appearances:  Francis  M.  Cameron,  Esq.,  as  attorney  for  com- 
plainants and  for  Andover  Chamber  of  Commerce;  Honorable 
Fred  A.  Bobbins,  as  attorney  for  respondent. 

Barhite,  Commissioner:  This  is  a  complaint  made  by  the 
purchasers  and  consumers  of  natural  gas  in  the  village  of  An- 
dover, Allegany  County,  New  York,  against  the  Empire  Gas  & 
Fuel  Company.  The  company  furnishes  gas  to  a  number  of 
villages  and  hamlets  in  the  southern  part  of  the  state.  It  also 
furnishes  natural  gas  to  the  Hornell  Gas  Light  Company,  which 
latter  company  supplies  the  public  in  the  city. of  Hornell.  The 
rates  charged  the  public  in  Hornell,  and  in  all  other  places 
served,  are  uniform.  During  the  year  1918,  the  company  fur- 
nished 1,146,466  thousand  cubic  feet  to  its  customers.  The 
supply  is  drawn  from  1176  wells  situated  in  New  York  state 
<md  in  Pennsylvania.  In  the  latter  state  the  wells  are  owned 
by  the  Empire  Gas  &  Fuel  Company  of  Pennsylvania.  The 
two  companies  while  separate  corporations,  are  practically  the 
same;  both  corporations  have  the  same  stockholders  and  the 
principal  officers  are  the  same.  The  company  also  purchases 
some  gas  from  the  December  Oil  Company.     There  are  two 
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hundred  and  sixteen  wells  in  the  township  of  Andover,  including 
seven  wells  within  the  corporate  limits  and  one  well  about  one- 
half  mile  from  the  village  limits.  The  last-named  eight  wells 
flow  directly  into  the  low  pressure  distributing  system  of  the 
village,  producing  only  14,640  cubic  feet  of  gas  per  day  of 
twenty-four  hours.  Under  leases  made  with  the  owners  of  the 
property,  upon  which  these  wells  are  situated,  an  unlimited 
supply  for  the  buildings  upon  the  premises  is  reserved;  conse- 
quently, in  severe  weather,  the  gas  from  these  wells  is  almost 
entirely  used  upon  the  premises  where  the  wells  are  situated. 
About  9.41  per  cent  of  the  gas  used  in  Andover  comes  from 
these  eight  wells,  although,  as  indicated,  at  certain  times,  a  much 
smaller  percentage  reaches  the  inhabitants  of  that  village.  Some 
of  the  gas  used  in  Andover  comes  from  Pennsylvania. 

The  corporation,  charges  a  uniform  price  for  gas  throughout 
the  territory  in  which  it  operates.  The.  claim  of  the  complain- 
ants is  that  Andover,  being  in  the  heart  of  the  gas  belt,  should 
not  pay  as  much  for  gas  as  other  communities  twenty  miles  or 
more  from  the  gas  fields;  that  the  pipes  and  other  apparatus, 
needed  to  supply  the  more  distant  communities,  are  not  needed 
for  the  requirements  of  the  cities  and  villages  near  at  hand  to 
the  source  of  supply,  and  the  question  whether  the  company 
should  discriminate  in  rates  between  its  customers,  who  may  be 
far  away  or  near  at  hand,  is  presented  for  the  determination  of 
the  Commission. 

The  contention  of  the  complainants  has  some  basis  of  merit 
and,  where  the  conditions  and  circumstances  warrant,  should 
be  considered,  but  the  theory  which  underlies  the  contention 
cannot  be  carried  to  the  extreme  limit;  if,  for  example,  a  dis- 
crimination in  price  should  be  made  between  citizens  of  Ando- 
ver and  citizens  of  Hornell  because  less  expense  is  involved  in 
supplying  the  customers  in  the  village  than  those  in  the  city, 
then,  with  equal  logic,  a  difference  in  rate  should  be  made  be- 
tween customers  in  the  same  city,  because  those  who  lived  near 
at  hand  to  the  point  where  the  gas  enters  the  city  should  pay 
less  than  those  who  use  the  gas  in  the  most  distant  part  of  the 
municipality.  Those  who  live  between  the  village  and  the  city 
should  pay  a  still  different  rate.  Under  the  same  cour^  of 
reasoning  with  regard  to  manufactured  gas,  those  who  live  near 

P.U.R.1920A. 


706      .       WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 

of  law  clauses  of  the  Federal  CoiiBtitution  (art.  1,  |  10,  oL  1,  and 
Amendment  14)  merely  because,  if  given  effect,  they  will  supersede 
the  rates  designated  in  a  private  contract  between  the  company  and  a 
customer,  entered  into  prior  to  the  enactment  of  the  law  creating  the 
Commission. 

Appeal  and  review  —  Findings  of  Commission  —  Conclusiveness. 

11.  Findings  of  fact  by  the  Public  Service  Commission,  based  upon 
evidence  to  Bupport  them,  generally  will  not  be  reviewed  by  this  court. 


Constitutional  law  —  Police  power  —  Definition, 
Definition  of  police  power,  p.  713. 

[October  7,  1919.] 

• 

Petition  by  the  Mill  Creek  Coal  &  Cofce  Company  and  oth- 
ers for  suspension  of  an  order  of  the  Public  Service  Commis- 
sion directing  the  continuance  of  a  former  increase  of  20  per 
cent  in  the  existing  rates  of  Appalachian  Power  Company,  and 
allowing  a  further  increase  of  the  same  amount;  order  affirmed. 

Appearances :  A.  G.  Fox  and  Sanders  &  Crockett,  all  of  Blue- 
field,  and  W.  B.  Kegley,  of  Wytheville,  Va.,  for  petitioners; 
Geo.  W.  Johnson,  of  Parkersburg,  R.  Dennis  Steed,  of  Charles- 
ton, R.  E.  Scott,  of  Richmond,  Va.,  and  Price,  Smith,  Spillman 
&  Clay,  of  Charleston,  for  respondent. 

Lynch,  J.:  The  questions  presented  upon  this  appeal  origi- 
nated in  an  application  made  by  the  Appalachian  Power  Com- 
pany, a  Virginia  corporation  doing  business  in  this  state  as 
well  as  in  Virginia,  to  the  Public  Service  Commission  of  West 
Virginia  for  an  increase  of  30  per  cent  in  the  rates  in  force  De- 
cember 31,  1918.  Thirteen  months  prior  to  that  date  the  Com- 
mission had  ordered  an  increase  of  20  per  cent  in  the  rates 
theretofore  existing,  pursuant  to  an  agreement  between  the  pow- 
er company  and  its  customers,  and  as  an  emergency  measure 
made  necessary  by  the  war,  though  many  of  such  customers,  in- 
cluding appellants,  held  unexpired  contracts  with  the  company 
fixing  lower  rates  to  be  paid  for  its  service.  The  increase  of  20 
per  cent  presumably  not  proving  sufficient  to  enable  the  com- 
pany to  meet  the  additional  costs  incident  to  war  conditions, 
application  was  made  for  the  additional  30  per  cent  increase. 
After  full  investigation  and  hearing,  the  Commission  by  an  or- 
der of  April  28,  1919,  directed  the  continuance  of  the- former 
increase  of  20  per  cent,  and  allowed  a  further  increase  of  the 
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same  amount  effective  April  1,  1919.  It  is  from  that  order 
that  the  present  appeal  was  taken  by  numerous  coal  companies 
served  by  the  power  company  in  this  state. 

The  Appalachian  Power  Company  was  organized  in  i911  for 
the  purpose  of  engaging  in  the  business  of  a  general  electric 
lighting  and  power  company  "for  the  production  of  electric  pow- 
er intended  to  be  used  for  public  service. "  Hydroelectric 
stations  of  great  capacity  were  constructed  on  New  river,  in  Vir- 
ginia, and  the  current  there  generated  carried  into  West  Vir- 
ginia by  two  high-tension  transmission  lines  to  three  substations 
in  this  state,  where  it  is  transformed  or  reduced  from  88,01)0 
volts  to  commercial  voltages  ranging  from  13,200  te  110,  and 
from  these  points  distributed,  measured,  and  sold  to  the  com- 
pany's West  Virginia  consumers.  These  three  transforming  of 
reducing  substations  alone,  one  at  Switchback,  one  at  Bluefield, 
and  one  at  Coalwood,  represent  an  investment,  exclusive  of  gen- 
erating machinery,  of  $400,000,  $80,000,  and  $60,000,  respec- 
tively. The  Commission  found  that  the  fair  value  of  the  power 
company's  investment  as  a  rate  base  upon  whicfi  it  was  entitled 
to  earn  a  reasonable  return,  as  of  September  30,  1918,  was  ap- 
proximately $9,860,000.  It  further  found  that  the  company 
had  not  during  any  year  of  its  history  earned  a  return  sufficient 
to  pay  its  fixed  charges  and  to  enable  it  to  set  aside  a  fund  to 
cover  .accrued  depreciation,  and  that  the  operations  of  the  com- 
pany since  it  commenced  business  had  resulted,  as  of  September 
30,  1918,  in  a  deficit  of  "something  in  excess  of  $1,000,000.-" 

At  the  time  of  the  applications  for  increased  rates  and  of  the 
orders  of  the  Commission  allowing  them,  many  of  the  customers 
of  the  power  company  were  using  its  current  under  unexpired 
contracts  having  several  years  yet  to  run.  These  contracts  def- 
initely fixed  the  rates  chargeable  for  the  service  rendered.  The 
Commission,  however,  in  effect  annulled  the  provisions  of  these 
agreements  in  so  far  as  they  related  to  rates  by  authorizing  a 
total  and  aggregate  increase  of  40  per  cent,  finding  that  the  new 
rates  were  necessary  in  order  to  enable  the  company  to  earn  a 
fair  return  on  its  investment. 

[1,  2]  In  support  of  their  contention  that  the  Commission 
exceeded  its  jurisdiction  and  powers  in  authorizing  the  increase 
in  the  face  of  specific  rates  fixed  by  contracts  having  several 
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years  yet  to  run,  protestants  rely  upon  four  propositions:  (1) 
Th^t  the  Appalachian  Power  Company,  disposing  in  West  Vir- 
ginia of  electric  power  generated  outside  of  this  state,  is  not 
within  the  purview  of  the  West  Virginia  Public  Service  Com- 

m 

fission  Act,  chap.  15o  of  the  Code;  (2)  that  as  the  electric 
power  furnished  in  West  Virginia  originates  at  the  power  com- 
pany's developments  in  Virginia,  its  business  in  this  state  is 
interstate  commerce,  and  .the  Public  Service  Commission,  there- 
fore, has  no  jurisdiction  in  the  premises;  (3)  that  protestants' 
rates  are  fixed  by  contracts  entered  into  prior  to  the  passage 
of  the  act  creating  the  Commission,  and  any  interference  now 
ivith  such  contracts  would  impair  the  obligations  thereof,  and 
^deprive  protestants  of  their  property  without  due  process  of 
law;  (4)  that  the  rates  fixed  are  unreasonable. 
.  With  respect  to  the  first  ground  relied  on  by  petitioners  there 
can  be  no  reasonable  doubt.  The  oharter  of  the  Appalachian 
Power  Company  states  that  the  purposes  of  its  organization, 
pmong  others,  are:  "To  do  the  business  of  a  general  electric 
jighting  and  power  company,  with  works  to  be  purchased,  leased 
or  constructed,  maintained  and  operated  for  the  production  of 
electric  power  intended  to  be  used  for  public  service,  and  for  the 
sale  and  disposal  thereof  to  the  public" 

The  charter  authorizes  the  company  to  transmit,  use,  or  dis- 
pose of  its  electrical  power  or  energy  in  the  states  of  Virginia, 
West  Virginia,  Tennessee,  and  North  Carolina.  While  it  is 
given  full  .power  to  contract  with  the  public  "for  such  price  or 
prices  and  on  such  terms  and  conditions  as  to  this  corporation 
may  seem  proper,"  yet  in  the  same  connection  it  is  provided 
expressly  that  "said  company  shall  be  bound  to  furnish  at  rea- 
sonable rates  any  person,  company  or  corporation  along  its  lines 
with  electric  energy,  and  to  charge  uniformly  therefor  to  all 
persons,  companies,  or  corporations  using  the  same  under  like 
conditions  as  to  cost  of  supply ;  all  subject  to  the  laws  and  regu- 
lations of  the  governmental  power  having  jurisdiction  in  the 
place  or  plates  in  which  such  business  or  businesses  are  con- 
ducted."    (Italics  ours.) 

A  certified  copy  of  its  certificate  of  incorporation  was  duly 
filed  with  the  secretary  of  state  of  this  state,  and  properly  re- 
corded, as  required  by  §  30,  chap.  54  (§  2929),  Code  of  West 
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Virginia.  It  was  under  such  provisions  as  these  that  the  power 
company  commenced,  and  has  continued,  to  transact  its  business 
in  this  state. 

Not  only  is  the  public  character  of  the  service  to  be  rendered* 
by  the  Appalachian  Power  Company  expressly  asserted  in  the 
articles  of  incorporation,  but  its  subsequent  acts  pursuant  there- 
to have  partaken  distinctly  of  the  same  characteristics.  The 
findings  of  fact  of  the  Public  Service  Commission  sufficiently 
disclose  that  fact :  "The  applicant  is  now  serving  as  a  public 
utility  with  light,  heat,  and  power"  12  towns  in  Virginia,  6' in 
West  Virginia;  25  coal-mining  plants  in  Virginia,  76  in  West 
Virginia;  and  the  street  railway  systems  of  the  Bluestone  Trac* 
tion  Company  and  the  Princeton  Traction  Company.  "It  fur- 
nishes 60  per  cent  of  the  power  used  in  coal  mining  in  the  Nor- 
folk &  Western  and  Pocahontas  territory,  and  all  the  power  used 
in  mining  in  the  Mullens  district  on  the  Virginian  Railroad,  and 
90  per  eeqt  of  the  power  used  in  coal  mining  in  the  Clinchfield- 
district" 

Its  charter  requires  it  to  serve  the  public  along  its  lines  at 
reasonable  and  uniform  rates,  and  subjects  all  phases  of  its  busi- 
ness to  the  laws  and  regulations  "of  the  governmental  power 
having  jurisdiction  in  the  place  or  places  in  which  such  busi- 
ness or  businesses  are  conducted."  The  scope  of  its  activities  in 
West  Virginia  shows  the  generality  of  the  service  performed 
here,  and  state  officials  having  occasion  to  deal  with  it,  inehiding 
the  Public  Service  Commission,  have  recognized  and  treated  it 
as  a  public  service  corporation.  Moreover,  a  like  service  fur- 
nished by  electric  power,  heat,  and  light  companies  is  of  such 
a  public  nature  as  warrants  the  bestowal  upon  them  of  the  pow- 
er of  eminent  domain.  Pittsburg  Hydro-Electric  Co.  v.  Liston, 
70  W.  Va.  83,  73  S.  E.  86,  40  L.R.A.(N.S.)  602. 

Furthermore,  the  power  company  involved  here  falls  within' 
the  express  language  of  the  West  Virginia  Public  Service  Comj 
mission  Act,  chap.  15o,  Code.  Section  8  (§  638)  provides: 
"The  jurisdiction  of  the  Commission  shall  extend  to  and  in- 
clude: .  .  .  (c)  Gas  companies,  electric  lighting  compa- 
nies and  municipalities  furnishing  gas  or  electricity  for  lighting, 
heating  or  power  purposes;  and  (d)  hydroelectric  companies 
for  the  generation  and  transmission  of  light,  heat  or  power. - 
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.  .  •  The  words,  'public  service  corporation9  used  in  this 
act. shall  include  all  persons,  .  .  .  firms,  corporations,  mu- 
nicipalities and  agencies  engaged  or  employed  in  any  business 
herein  enumerated,  or  in  any  other  public  service  business 
whether  above  enumerated  or  not,  whether  incorporated  or  not." 
There  can  be  no  doubt  that  the  power  company  is  a  public 
service  corporation  within  the  scope  of  that  act  Wingrove  v. 
Public  Service  Commission,  74  W.  Va.  190,  81  S.  E.  734, 
L.RA.1918A,  210. 

i  But  protestants  raise  the  further  jurisdictional  question  that, 
granting  certain  phases  of  applicant's  business  to  be  public  in 
nature,  such  as  the  service  rendered  to  domestic  consumers  and 
traction  companies,  the  furnishing  of  electric  current  to  indus- 
trial concerns  to  be  used  by  them  for  private  profit  is  not  of 
such  a  public  character  as  to  subject  such  service  to  regulation 
by  the  Commission.  They  contend  that  such  servioe  is  purely  a 
matter  of  private  concern,  to  be  regulated  by  individual  con- 
tract between  the  power  company  and  the  management  of  the 
industrial  enterprise,  and  that,  if  the  legislature  did  include 
that  phase  of  applicant's  business  within  the  scope  of  the  Pub- 
lic Service  Commissions  Act,  it  had  no  constitutional  authority 
to  exercise  its  regulatory  power  with  respect  thereto.  This  ques- 
tion is  not  argued  at  length  by  protestants,  nor  do  they  cite  au- 
thority on  the  point.  But  the  particular  facts  of  the  case  do 
not  necessitate  an  extensive  consideration  of  the  constitutional 
question  involved,  for  here  the  company  by  its  charter  has  dedi- 
cated all  of  its  activities  to  the  servioe  of  the  public  and  to  regu- 
lation by  it.  When,  through  the  years  of  its  existence,  it  has 
subjected  and  still  is  subjecting  itself  voluntarily  in  all  phases 
of  its  business  "to  the  laws  and  regulations  of  the  governmental 
power  having  jurisdiction  in  the  place  or  places  in  which  such 
business  or  businesses  are  conducted,"  does  it  lie  with  thisf  court 
or  with  those  who  have  dealt  with  the  company  subsequent  to  its 
organization  to  say  that  the  extent  of  its  public  service  is  more 
limited  than  the  company  through  its  recorded  charter  admits 
it  to  be?  It  has  never  questioned  the  authority  of  the  Public 
Serviqe  Commission  to  regulate  all  phases  of  its  business,  and 
when  it,  thus  dedicates  itself  unreservedly  to  the  service  of  the 
public,  it  is  hardly  fitting  that  this  court  or  any  minority  of  the 
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public  which  it  serves  should  say  that  the  company  has  over- 
stepped its  powers  in  subjecting  itself  to  public  regulation.  It 
is  generally  the  privilege  of  the  dedicator  of  property  or  service 
to  public  use  or  regulation  to  determine,  subject  to  the  sanction 
of  the  unit  of  government  under  *which  it  acts,  the  extent  of  that 
•dedication.  When  such  dedication  has  been  made  and  has  re- 
vived official  sanction,  it  is  conclusive  against  an  attack  of  this 
nature.  The  converse  of  this  situation  is  presented  in  the  deci- 
sion rendered  to-day  in  Clarksburg  Light  &  Heat  Co.  v.  Public 
•Service  Commission,  100  S.  E.  551,  ante,  — ,  in  which  the  ques- 
tion was  squarely  presented  whether  the  service  of  natural  gas, 
the  supply  of  which  is  limited  by  nature,  to  industrial  concerns 
to  be  used  by  them  for  private  profit  is  or  is  not  of  such  a  public 
-character  as  to  subject  such  service  to  regulation  by  the  Com- 
mission. 

[3]  With  respect  to  the  second  point  raised  by  protestants, 
we  concur  in  their  conclusion  that  the  business  of  the  power 
-company  is  interstate  commerce,  but  cannot  agree  that  the  Pub- 
lic Service  Commission,  therefore,  has  no  jurisdictioi*  in  the 
premises.  -No  longer  can  there  be  any  doubt  that  the  transporta- 
tion or  transmission  of  electric  current  from  state  to  state 
through  appropriate  instrumentalities  is  commerce  between  the 
states.  West  v.  Kansas  Natural  Gas  Co.  221  U.  S.  229,  31 
Sup.  Ct  564,  55  L.  ed.  716,  35  L.RA.(N.S.)  1193;  The  Pipe 
line  Cases,  234  IT.  S.  548,  34  Sup.  Ct.  956,  58  L.  ed.  1459 ; 
Western  Union  Teleg.  Co.  v.  Foster,  247  U.  S.  105,  38  Sup. 
Ct.  438,  62  L.  ed.  1006,  1  A.L.R  1278;  In  re  Pennsylvania 
Gas  Co.  225  N.  Y.  397,  P.U.R1919C;  663,  122  N.  E.  260. 
But  the  more  difficult  question  arises  when  it  becomes  necessary 
to  determine  at  what  point  the  shipment  loses  its  interstate 
character  and  becomes  merged  with  the  general  property  of  the 
state  and  fully  subject  to  exclusive  regulation  by  that  state.  In 
the  present  case  the  power  used  by  West  Virginia  consumers  is 
generated  in  Virginia,  transmitted  across  the  state  line  by  high- 
tension  wires  to  substations  in  this  state,  where  the  voltage  is 
reduced  to  commercial  form,  and  thence  distributed  to  the  va- 
rious consumers  using  such  power.  There  is  no  break  in  the 
essential  unity  of  the  transaction — the  interposition  of  no  in- 
termediary which  would  change  the  essential  character  thereof. 
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There  is  no  cessation  or  break  in  the  force  of  the  current ;  mere- 
ly a  change  in  its  form,  that  it  may  be  available  for  use  accord- 
ing to  the  needs  of  the  consumers. 

[4]  It  is  settled  beyond  all  doubt  by  repeated  decisions  off 
the  Supreme  Court  of  the  United  States  that  it  is  the  essential 
character  of  the  commerce  which  determines  whether  it  is  inter- 
state or  intrastate.  Western  Oil  Refg  Co.  v.  Lipscomb,  244  U. 
S.  346,  37  Sup.  Ct.  623,  61  L.  ed.  1181.  There  an  Indiana 
corporation,  for  the  purpose  of  filling  orders  taken  by  its  sales- 
men in  Tennessee,  shipped  into  that  state  a  tank  car  of  oil  billed 
to  the  shipper  to  a  point  in  Tennessee  where  part  of  the  Orders 
were  filled,  and  thence  rebilled  to  the  shipper  to  another  point 
in  that  state  where  the  remaining  orders  were  filled.  It  was  held 
that  the  movement  of  the  goods  to  the  first  point  and  its  continu- 
ance thence  to  the  second,  the  second  shipment  being  between 
points  within  the  state,  were  connected  parts  of  a  continuing 
interstate  commerce  movement,  when  considered  in  its  entirety. 
The  place  of  the  rebilling  was  termed  a  "temporary  stop  en 
route." 

So  it  has  been  held  that  a  telegram  forwarded  by  the  Stock 
Exchange  in  New  York  City  to  a  telegraph  company  in  Bos- 
ton, with  the  intention  that  the  latter  should  transmit  it  to  se- 
lected brokers  in  that  city,  approved  in  advance  by  the  Exchange, 
does  not  lose  its  character  as  a  subject  of  interstate  commerce 
until  it  reaches  the  brokers'  offices.  Western  Union  Teleg.  Co. 
v.  Foster,  247  U.  S.  105,  38  Sup.  Ct.  438,  62  L.  ed.  1006,  1 
A.L.E.  1278.  The  continuity  of  the  transaction  was  not  broken 
by  the  translation  of  the  code  message  into  English,  and  its 
transmission,  thus  translated,  to  tickers  in  the  offices  of  the  ap- 
proved brokers.     As  said  by  Justice  Holmes  in  that  case: 

"If  the  normal,  contemplated,  and  followed  course  is  a  trans- 
mission as  continuous  and  rapid  as  science  can  make  it  from 
exchange  to  broker's  office  it  does  not  matter  what  are  the  stages. 
... 

[5-7]  In  this  case  the  transmission  from  hydroelectric  gen- 
erators in  Virginia  to  consumers  in  West  Virginia  was  as  expe- 
ditious and  continuous  as  science  could  make  it.  So  far  as  these 
appellant  coal  companies  are  concerned,  this  is  not  a  cade  where 
the  current  transported  into  West  Virginia  is  sold  to  independ* 
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ent  distributing  companies  for  resale  to  local  consumers,  as  was 
the  situation  in  Public  Utilities  Commission  v.  Landon,  249  U. 
S.  236,  P.U.R.1919C,  834,  39  Sup.  Ot  268,  63  L.  ed.  577,  but 
a  direct  transmission  from  seller  to  buyer,  with  an  incidental 
and  temporary  stop  en  route  for  the  purpose  of  transformation 
into  a  commercial  voltage.  As  held  in  the  case  last  cited,  the 
interposition  of  such  independent  local  distributing  companies 
breaks  the  chain  of  interstate  commerce.  Nor  is  there  present 
any  evidence  indicating  a  storage  of  the  current  in  this  state  for 
later  distribution  to  consumers,  which  might,  though  we  do  not 
decide  the  question,  require  us  to  hold  that  the  interstate  com- 
mercl  feature  of  the  transmission  terminated  at  the  place  of 
storage. 

We  are  not  unmindful  that  the  court  of  appeals  of  Mary- 
land in  a  recent  decision  (West  Virginia  &  Maryland  Gas  Co. 
v.  Towers,  106  Atl.  265,  P.U.R.1919D,  332),  has  held  that 
where  gas  is  transported  from  West  Virginia  to  Maryland  in 
high  pressure  mains,  and  at  various  points  in  the  latter  state 
reduced  to  a  lower  pressure  for  local  consumption,  such  reduc- 
tion terminates  the  interstate  commerce  portion  of  the  transpor- 
tation. At  the  time  that  opinion  was  written  the  Supreme 
Court  of  the  United  States  had  not  yet  decided  the  case  of  Pub- 
lic Utilities  Commission  v.  Landon,  supra.  We  are  therefore 
not  disposed  to  adopt  the  conclusion  reached  in  the  Towers  case, 
but  rather  to  follow  what  we  understand  to  be  the  rule  laid 
down  in  Public  Utilities  Commission  v.  Landon,  supra,  and  In 
Re  Pennsylvania  Gas  Co.  225  K  Y.  397,  P.U.R.1919C,  663, 
122  N.  E.  260,  affirming  184  App.  Div.  556,  P.U.R.1919A, 
872,  171  N.  Y.  Supp.  1028,  namely,  that  the  transportation  or 
transmission  of  such  commodities  as  gas  or  electricity  across 
state  lines,  direct  from  seller  to  consumer,  for  immediate  or 
practically  immediate  use,  remains  interstate  commerce  until 
the  commodity  has  reached  its  goal,  unless  theretofore  sold  to  / 
independent  distributing  companies  for  resale  to  local  consum- 
ers, or,  possibly,  unless  stored  in  the  state  of  distribution  for  a 
period  of  such  length  that  it  can  fairly  be  said  to  have  lost  its 
original  character  and  to  have  become  merged  with  the  general 
property  of  the  state. 

But,  though  interstate  commerce  is  involved,  the  state  is  not 
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necessarily  deprived  of  the  right  to  regulate  and  supervise  under 
its  police  power.  That  which  is  attempted  here  is  the  regula- 
tion of  the  rates  at  which  electric  power  produced  in  Virginia 
shall  be  sold  in  West  Virginia.  It  is  settled  law  that  the  police 
power  of  the  state  embraces  regulations  designed  to  promote  the 
public  convenience  or  the  general  welfare  or  prosperity,  as  well 
as  those  in  the  interest  of  the  public  health,  morals,  and  safety* 
Lake  Shore  &  M.  S.  R.  v.  Ohio,  173  U.  S.  285,  292,  19  Sup.  Ct. 
465,  43  L.  ed.  702;  Chicago,  B.  &  Q.  R.  v.  Drainage  Commis- 
sioners, 200  U.  S.  561,  592,  26  Sup.  Ct,  341,  50  L.  ed.  596,  4 
Ann.  Cas.  1175 ;  Bacon  v.  Walker,  204  U.  S.  811,  317,  27  Sup. 
Ct.  289,  51  L.  ed.  499 ;  Chicago  &  Alton  R.  v.  Tranbarge^  238 
U.  S.  67,  77,  35  Sup.  Ct.  678,  59  L.  ed.  1204.  And  it  is  clear 
that  the  regulation  of  the  rates  of  public  utilities  is  for  the  pub- 
lic convenience  and  general  welfare,  and  hence  a'  proper  exer- 
cise of  the  police  power  of  the  state.  Benwood  v.  Public  Serv- 
ice Commission,  75  W.  Va.  127,  83  S.  E.  295,  L.R.A.1915C, 
261;  Virginia-Western  Power  Co.  v.  Commonwealth  (Va.)  99 
S.  E.  723,  P.U.R.1919E,  766.  See  also  German  Alliance  Ins. 
Co.  v.  Kansas,  233  U.  S.  389,  34  Sup.  Ct.  612,  58  L.  ed.  1011, 
L.R.A.1915C,  1189. 

But  not  every  exercise  of  the  police  power  affecting  interstate 
commerce  is  valid.  No  direct  or  undue  burden  may  be  imposed. 
Since  the  clarifying  opinion  of  the  United  States  Supreme 
Court  in  the  Minnesota  Rate  Cases,  230  U.  S.  352,  33  Sup.  Ct. 
729,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  Ann.  Cas.  1916A, 
18,  much  of  the  vagueness  and  ambiguity  as  to  the  respective 
powers  of  state  and  Federal  governments  over  interstate  com- 
merce have  been  removed.  At  page  399  of  the  opinion  in  230 
U.  S.  (33  Sup.  Ct.  140,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151, 
Ann.  Cas.  1916A,  18)  the  court  says:  "It  has  repeatedly  been 
declared  by  this  court  that  as  to  those  subjects  which  require  a 
general  system  or  uniformity  of  regulation  the  power  of  Con- 
gress is  exclusive.  In  other  matters,  admitting  of  diversity  of 
treatment  according  to  the  special  requirements  of  local  condi- 
tions, the  states  may  act  within  their  respective  jurisdictions  un- 
til Congress  sees  fit  to  act;  and,  when  Congress  does  act,  the 
exercise  of  its  authority  overrides  all  conflicting  stfcte  legisla- 
tion." 
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Again  at  page  402  of  230  U.  S.  at  page  741  of  33  Sup.  Ct. 
(57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  Ann.  Cas.  1916A,  18), 
it  is  said:  "But  within  these  limitations  there  necessarily  re- 
mains to  the  states,  until  Congress  acts,  a  wide  range  for  the 
permissible  exercise  of  power  appropriate  to  their  territorial  ju- 
risdiction although  interstate  commerce  may  be  affected.  It  ex- 
tends to  those  matters  of  a  local  nature  as  to  which  it  is  impos- 
sible to  derive  from  the  constitutional  grant  an  intention  that 
they  should  go  uncontrolled  pending  Federal  intervention.  .  •  . 
Further,  it  is  competent  for  a  state  to  govern  its  internal  com- 
merce, to  provide  local  improvements,  to  create  and  regulate 
local  facilities,  to  adopt  protective  measures  of  a  reasonable 
character  in  the  interest  of  the  health,  safety,  morals,  and  wel- 
fare of  its  people,  although  interstate  commerce  may  incidental- 
ly or  indirectly  be  involved.  .  .  .  Where  the  subject  is  pecul- 
iarly one  of  local  concern,  and  from  its  nature  belongs  to  the 
class  with  whiph  the  state  appropriately  deals  in  making  reason- 
able provision  for  local  needs,  it  cannot  be  regarded  as  left  to 
the  unrestrained  will  of  individuals  because  Congress  has  not 
acted,  although  it  may  have  such  a  relation  to  interstate  com- 
inerce  as  to  be  within  the  reach  of  the  Federal  power." 

Congress  has  never  asserted  its  paramount  power  over  inter- 
state transmission  of  electric  power;  hence  it  only  remains  to 
consider  whether  the  regulation  of  rates  at  which  electric  cur- 
rent shall  be  sold  is  essentially  local,  or  of  such  national  impor- 
tance as  to  require  a  general  system  or  uniformity  of  regulation. 
The  vital  distinction  should  be  noted  between  regulation  of  ra,tes 
of  transportation  and  of  the  rates  at  which  a  commodity  shall 
be  sold.  Transportation  across  state  lines,  involving  as  it  fre- 
quently does  many  or  all  states,  is  generally  a  matter  of  national 
importance  requiring  uniformity  of  regulation  respecting  the 
rates  thereof,  and  hence  is  usually  beyond  the  regulatory  power 
of  the  state.  Because  of  the  very  nature  of  the  subject  matter 
conflicting  state  regulations  respecting  rates  ordinarily  would 
result  in  discord  and  chaos.  There  are  instances,  however, 
where  even  in  such  cases  the  regulatory  power  of  the  state  has 
been  sustained.  Port  Richmond  Ferry  Ca  v.  Board  of  Chosen 
Freeholders,  234  U.  S.  317,  34  Sup,  Ct  821,  58  L.  ei  1830. 
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See  also  Shrader  v.  Steubenville,  E.  L.  &  B.  V.  Traction  Co. 
99  S.  E.  207,  P.U.R.1919D,  895. 

[8]  In  fixing  the  rates  of  sale,  however,  as  distinguished 
from  rates  of  transportation,  the  duty  regulated  is  of  an  entire- 
ly different  nature.  The  duty  of  the  power  company  to  sell  at 
reasonable  rates  was  one  owed  both  to  citizens  of  Virginia  and 
to  the  public  in  this  state.  But  the  two  duties  do  not  overlap, 
as  they  do  where  rates  of  transportation  are  concerned.  The 
price  at  which  a  commodity  is  sold  is  essentially  local,  affecting 
chiefly  those  in  the  community  where  it  is  made,  and  only  inci- 
dentally, if  at  all,  touching  those  outside  of  the  community.  So 
l<mg  as  the  rate  fixed  is  not  discriminatory  or  confiscatory,  but 
yields  a  fair  return  upon  the  valuation  of  the  property,  it 
throws  no  burden  upon  citizens  of  other  communities  or  states. 
As  said  In  Re  Pennsylvania  Gas  Co.  225  N.  Y.  397,  P.U.R. 
1919C,  663,  122  N.  E.  260,  respecting  the  regulation  of  the 
sale  of  gas  imported  from  another  state:  "It  is  idle  to  speak 
of  the  need  of  uniformity  of  action  by  states  of  equal  compe- 
tence when  there  is  only  one  state  whose  action  is  involved.  But 
even  within  the  state  diversity  rather  than  uniformity  is  exact- 
ed by  the  conditions  of  the  business.  Rates  adequate  in  one 
city  are  inadequate  in  another.  The  local  needs  are  best  known 
to  local  agencies  of  ■  government.  No  central  authority,  acting 
for  the  nation  as  a  whole,  will  readily  discern  them." 

A  similar  conclusion  was  reached  in  Manufacturers*  Light  & 
Heat  Co.  v.  Ott  (D.  C.)  215  Fed.  940.  The  local  regulation 
stands  until  Congress  occupies  the  field. 

[9,  10]  But  protestants  further  claim  that  their  rates  are 
fixed  by  contracts  entered  into  prior  to  the  passage  of  the  Pub- 
lic Service  Commissions  Act,  and  any  interference  with  such 
contracts  would  impair  the  obligations  thereof  and  deprive  peti- 
tioners of  their  property  without  due  process  of  law.  Even  as 
to  this  point  we  are  unable  to  concur  in  their  contention.  Pur- 
suant to  its  police  power  the  state,  through  its  legislature^  be- 
stowed upon  the  Public  Service  Commission  in  §  5,  chap.  15a, 
Code  (§  640),  power  to  "change  any  intrastate  rate,  charge  or 
toll  which  is  unjust  or  unreasonable  and  may  prescribe  such 
rate,  eharge  or  toll  as  would  be  just  and  reasonable,  and  change 
or  prohibit  any  practice,  device,  or  method  of  service  in  order 
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to  prevent  undue  discrimination  or  favoritism  as  between  per-  • 
sons,  localities  or  classes  of  freight." 

In  addition,  §  22  (Code  Supp.  1918,  §  656a)  empowers  the 
Commission  to  "enforce,  originate,  establish,  modify,  change, 
adjust,  and  promulgate  tariffs,  rates,  joint  rates,  tolls,  and 
schedules  for  all  public  service  corporations;  .  %  .  anil, 
whenever  the  Commission  shall,  after  hearing,  find  any  existing 
rates,  tolls,  .  .  •  unjust,  unreasonable,  insufficient,  or  un* 
justly  discriminatory,  or  otherwise  in  violation  of  any  of  the 
provisions  of  this  act,  the  Commission  shall  by  an  order  fix  rea- 
sonable rates  ...  to  be  followed  in  the  future  in  lieu  of 
those  found  to  be  unjust,  unreasonable,  insufficient.  .  .  •" 
(Italics  ours.) 

Clearly  these  sections  bestow  upon  the  Commission  authority 
to  change  rates  that  are  unjust,  unreasonable,  or  insufficient,  as 
it  has  found  these  rates  to  be,  unless  bound  by  the  contracts  pre- 
viously entered  into  between  applicant  and  protestants. 

If  the  point  were  not  so  seriously  pressed,  it  would  be  thought 
unnecessary  to  enter  into  any  extended  discussion  of  the  ques- 
tion. In  Manigault  v.  Springs,  199  U.  S.  473,  480,  26  Sup.  Ot. 
127,  130  (50  L.  ed.  274),  the  court  said:  "It  is  the  settled 
law  of  this  court  that  the  interdiction  of  statutes  impairing  the 
obligation  of  contracts  does  not  prevent  the  state  from  exercis- 
ing such  powers  as  are  vested  in  it  for  the  promotion  of  the  com- 
monweal, or  are  necessary  for  the  general  good  of  the  public, 
though  contracts  previously  entered  into  between  individuals 
may  thereby  be  affected.  This  power,  which  in  its  various  ram- 
ifications is  known  as  the  police  power,  is  an  exercise  of  the  sov- 
ereign right  of  the  government  to  protect  the  lives,  health,  mor- 
als, comfort,  and  general  welfare  of  the  people,  and  is  para- 
mount to  any  rights  under  contracts  between  individuals." 

In  Chicago  &  Alton  R.  R  v.  Tranbarger,  238  U.  S.  67,  7.6- 
77,  35  Sup.  Ct  678,  682  (59  X.  ed.  1204),  it  is  said:  "It  i» 
established  by  repeated  decisions  of  this  court  that  neither  of 
these  provisions  [the  contract  and  due  process  clauses]  of  the* 
Federal  Constitution  has  the  effect  of  overriding  the  power 
of  the  state  to  establish  all  regulations  reasonably  necessary  to. 
secure  the  health,  safety,  or  general  welfare  of  the  community  ? 
that  this  power  can  neither  be  abdicated  nor  bargained  away,. 
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2iiu\  is  inalienable  even  by  express  grant ;  and  that  all  contract 
and  property  rights  are  held  subject  to  its  fair  exercise.  .  .  . 
Afcd  it  is  also  settled  that  the  police  power  embraces  regulations 
designed  to  promote  the  public  convenience  or  the  general  wel- 
fare and  prosperity,  as  well  as  those  in  the  interest  of  the  pub- 
lic health,  morals,  or  safety." 

"We  have  held  in  the  case  of  Ben  wood  v.  Public  Service  Com- 
mission, 75  W.  Va.  127,  83  S.  E.  295,  L.E.A.1913C,  261,  that 
the  rate-making  power  is  an  incident  of  the  police  power  of  the 
state,  and  may  be  exercised  without  impairing  the  obligation 
of  contracts  or  depriving  of  property  without  due  process  of 
law  within  the  meaning  of  the  Federal  and  state  Constitutions. 
Is  it  not  proper  that  it  be  so?  Surely  it  is  in  the  interest  of 
public  convenience  and  of  the  general  welfare  that  rates  of  pub- 
lic utilities  be  subject  to  regulation,  both  as  a  protection  against 
extortionate  charges  and  at  the  same  time  for  the  purpose  of 
safeguarding  to  a  utility  so  restricted  a  reasonable  return  upon 
its  investment  It  must  of  course  be  recognized  that  a  peculiar 
sanctity  inheres  in  contracts  entered  into  between  parties  com- 
petent to  contract,  and  that  the  obligations  thereby  imposed  will 
not  lightly  be  disturbed.  But  the  same  policy  that  forbids  to  a 
utility  total  freedom  of  action  likewise  limits  the  extent  to  which 
contracts  with  a  utility  will  be  recognized  when  the  public  need 
necessitates  a  partial  or  total  annulment.  The  duty  of  the  util- 
ity to  subordinate  its  right  of  control  over  rates  in  the  interest 
of  the  public  welfare  is  balanced  by  a  corresponding  duty  on  the 
part  of  individuals  contracting  with  such  utility  to  subordinate 
their  rights  of  contract  to  the  same  public  welfare.  The  police 
power  of  the  state  is  impartial  between  utility  and  contractors, 
requiring  both  to  surrender  rights  for  the  general  weal.  The 
public  need  to  preserve  the  utility  in  strong  financial  condition 
in: order  that  it  may  better  serve  is  frequently  as  important  as 
the  need  to  guard  the  public  against  extortion.  The  right  of  the 
utility  'to  protection  must  not  be  permitted  to  grow  dim  in  the 
presence  of  that  other  and  more  popular  right  of  exercising  a  con- 
trol over  its  functions.  Both  subserve  the  same  public  purpose. 
From  the  findings  of  the  Commission  showing  the  unfavorable 
finanoial  condition  of  the  power  company  it  is  apparent  that  the 
ppblic  interest  will  be  better  served  by  permitting  a  fair  return 
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on  the  property  valuation  over  and  above  ordinary  expenses, 
than  by  requiring  the  company  to  serve  without  return,  to  the 
possible  ruin  of  those  who  have  invested  therein,  and  to  the  dis- 
couragement of  others  from  embarking  upon  similar  enter- 
prises.. 

A  case  quite  analogous  to  this  was  recently  decided  in  Union 
Dry  Goods  Co.  v.  Georgia  Public  Service  Corporation,  248  TJ. 
S.  372,  P.U.E.1919C,  60,  39  Sup.  Ct.  117,  63  L,  ed.  309,  affirm- 
ing 145  Ga.  658,  89  S.  E.  779.  There  the  state  of  Georgia, 
through  its  Railroad  Commission,  fixed  reasonable  rates  to  be  * 
charged  by  a  utility  for  supplying  electricity  to  the  inhabitants 
of  a  city,  which  superseded  lower  rates  agreed  upon  in  an  exist- 
ing time  contract  made  previously  between  the  company  and 
a  consumer.  That  result,  however,  was  held  to  be  a  legitimate 
effect  of  a  valid  exercise  of  the  police  power,  not  impairing  the 
'obligation  of  contract  or  depriving  the  consumer  of  property 
-without  due  process  of  law.  See  also  Portland  R.  Co.  v.  Rail- 
road Commission,  229  U.  S.  397,  412,  33  Sup.  Ct  820,  57  L.  ed. 
1248;  United  Fuel  Gas  Co.  v.  Public  Service  Commission,  73 
W.  Va.  571,  591,  80  S.  E.  931 ;  Baltimore  &  O.  R.  v.  Public  Serv- 
ice Commission,  81  W.  Va-  457,  P.U.R.1918B,  608,  94  S.  E.  545, 
L.R.A.1918D,  268 j  Raymond  Lumber  Co.  v.  Raymond  Light  & 
Water  Co.  92  Wash.  330,  P.U.R.1916F,  436,  159  Pac.  133f 
L.R.A.1917C,  574;  note  to  Pinney  &  Boyle  Co.  v.  Los  Angeles 
Gas  &  Elec.  Corp.  L.R.A.1915C,  282. 

But  it  is  said  the  contracts  in  this  case  were  entered  into  be- 
fore the  Public  Service  Commissions  Act  was  enacted,  and, 
therefore,  are  on  a  different  and  higher  plane  than  those  of  sub- 
sequent  date.  To  adopt  such  a  holding  would  be  to  permit 
private  contracts  to  dispossess  the  state  of  a  portion  of  its  police 
power,  where  the  statute  enacted  pursuant  to  that  power  was 
subsequent  to  such  contracts.  That  would  result  in  discrimina- 
tion of  the  worst  type,  when  the  service  rendered  by  a  utility  is 
required  by  law  to  be  without  discrimination.  The  Commission 
might  authorize  a  rate  which,  according  to  its  estimate,  would 
yield  a  reasonable  return,  but  those  who  were  so  fortunate  as  to 
possess  contracts  with  the  utility  would  be  entirely  without  the 
scope  of  such  order,  and  would  pay  for  the  service  at  a  rate  low- 
er than  is  paid  by  those  subject  to  the  Commission's  order.    The 
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resulting  difference  between  the  estimated  and  actual  yield 
would  necessarily  be  made  up  by  a  still  higher  rate  to  be  paid 
by  those  not  holding  such  contracts.  In  other  words,  the  effect 
would  be  to  recognize  the  contract  action  of  individuals  as  of 
superior  dignity  to  the  police  power  of  the  state,  a  result' tanta- 
mount to  a  denial  of  sovereignty  in  the  state  in  the  exercise  of 
one  of  its  most  sacred  and  sovereign  powers.  Such  an  argument 
is  untenable.  Benwood  v.  Public  Service  Commission,  supra, 
where  the  franchise  agreement  involved  was  entered  in  prior  to 
the  enactment  of  the  Public  Service  Commissions  Act;  Shrader 
v.  Steubenville,  E.  L.  &  B.  V.  Traction  Co.  99  S.  E.  207,  P.TJ.R. 
1919D,  895 ;  Yeatman  v.  Public  Service  Commission,  126  Md. 
513,  95  Atl.  158,  P.U.R.1915E,  811. 

There  is  presented  here  no  question  involving  the  capacity  of 
the  state  to  contract  away  its  right  to  the  proper  exercise  of  its 
police  power,  such  as  was  presented  in  Interurban  R.  &  Ter-* 
minal  Co.  v.  Public  Utilities  Commission,  98  Ohio  St.  287, 
P.U.E.1919B,  212,  120  N.  E.  831,  and  Virginia-Western  Pow- 
er Co.  v.  Commonwealth  (Va.)  P.U.R.1919E,  766,  99  S.  E. 
723.  Nor  is  any  such  question  raised  as  was  before  the 
Supreme  Court  of  the  United  States  in  Columbus  R.  Power  & 
L.  Co.  v.  Columbus,  249  U.  S.  399,  P.U.R.1919D,  239,  39  Sup. 
Ct.  349,  63  L.  ed.  669,  recently  decided. 

[11]  The  last  ground  upon  which  protestants  attack  the  or- 
der of  the  Commission  is  that  the  rates  allowed  are  unreason- 
able. The  Commission  found  as  a  fact  that  the  fair  value  of  the 
power  company's  investment  as  a  rate  base,  upon  which  it  was 
entitled  to  earn  a  reasonable  return,  as  of  September  30,  1918, 
was  approximately  $9,860,000.  It  further  found  that  the  com- 
pany had  not  earned  during  any  year  of  its  history  a  return  suf- 
ficient to  pay  its  fixed  charges  and  to  enable  it  to  set  aside  a 
fund  to  cover  accrued  depreciation,  and  that  the  operations  of 
the  company  since  it  commenced  business  had  resulted,  as  of 
September  30,  1918,  in  a  deficit  something  in  excess  of 
$1,000,000.  Under  the  rates  allowed  by  the  Commission  it  is. 
estimated  that  the  company  will  be  enabled  "to  pay  its  operat-. 
ing  expenses  and  in  addition  thereto  earn  a  net  return  of  ap- 
proximately 8  per  cent  upon  the  value  of  its  investment." : 
There  being  evidence  to  support  this  finding,  it  will  not  be  re-- 

P.U.R.102OA. 


MILir  CREEK  COAL  *  COKE  GO.  v.  PUBLIC  SERVICE  COM.   721 

viewed  by  this  court.  Norfolk  ▼.  Western  K.  Co.  v.  Public  Serv- 
ice Commission,  82  W.  Va.  408,  96  S.  E.  62,  P.TLR.1918E, 
737.  The  general  subject  of  the  conclusiveness  of  orders  of  the 
Public  Service  Commission  in  this  court  is  more  fully  discussed 
in  United  Fuel  Gas  Co.  v.  Public  Service  Commission,  73  W. 
Va.  571,  582-583,  80  S.  E.  931. 

For  the  reasons  stated,  we  affirm  the  order  of  the  Commis- 
sion. 


WISCONSIN  SUPREME  COURT. 

E.  J.  MONROE  et  aL 

v. 
RAILROAD  COMMISSION  OP  WISCONSIN. 

(—  Wi*  — >  174  N.  W.  460.) 

Automobiles  —  Jurisdiction  of  Commission. 

Under  Wisconsin  statutes  of  1917,  ■§§  1797-63  to  1797-68,  the  Wis- 
consin Railroad  Commission  has  no  general  supervisory  power  or  con- 
trol over  motor  vehicles  operating  in  passenger  transportation  after 
it  has  once  acted  in  issuing  the  required  certificate  authorizing  their 
operation. 


Commissions  —  Jurisdiction  —  Source. 

Statement  of  rule  that  jurisdiction  of  Commissions  is  purely  statu- 
tory, p.  728. 

(Vinje,  J.,  dissents.) 

[November  4,  1919.] 

Appeal  from  Circuit  Coujrt,  Dane  County,  E.  Ray  Stevens, 
Judge,  from  an  order  sustaining  a  demurrer  to  the  complaint  in 
an  action  by  R.  J.  Monroe  and  another  against  the  Wisconsin 
Railroad  Commission;  reversed  and  remanded,  with  directions. 

Prior  to  the  commencement  of  this  action  the  plaintiff  had 
been  operating  motor  vehicles  for  the  carriage  of  passengers  for 
hire  in. the  city  of  Racine,  Wisconsin,  under  the  provisions  of 
chapter  546,  Laws  of  >  1915,  being  §§  1797-62  et  seq.  Having 
given  the  required  bond  and  made  due  application  for  and  ob- 
tained the  certificate  provided  for  in  said  law  from  the  defend- 
ant, plaintiffs  respectively  paid  the  license  fee  required  under 
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the  ordinance  of  said  city,  and  obtained  from  its  mayor  and  com- 
mon council  licenses  to  so  operata 

Four  routes  appear  to  have  been  designated  by  said  Railroad 
Commission  for  the  operation  of  such  motor  vehicles  in  the  city 
cf  Racine  on  the  printed  form  of  applications  of  the  respective 
plaintiffs,  and  one  of  such  routes  numbered  one,  and  the  terri- 
tory four  blocks  east,  west,  north,  and  south,  was  selected  by 
plaintiffs,  respectively,  as  being  the  general  route  or  territory 
over  which  it  was  proposed  to  operate  such  motor  vehicles. 

The  Milwaukee  Light,  Heat  &  Traction  Company,  operating 
a  street  railway  system  in  the  said  city  of  Racine,  made  applica- 
tion to  the  defendant  Commission,  requesting  that  an  investiga- 
tion be  made  and  an  order  issued  authorizing  an  increase  in  the 
fares  for  street  railway  service  in  the  said  city  on  the  ground 
that  the  prevailing  rates  of  fare  were  inadequate  to  care  for  the 
increased  operating  costs;  and,  further,  that  a  large  number  of 
automobiles  carrying  passengers  for  hire,  commonly  known  as 
jitneys,  operated  in  the  city  of  Racine,  and  that  the  service  af- 
forded -by  the  same  was  not  adequate  or  systematized,  and  that 
the  said  jitneys  are  substantially  unregulated  and  untaxed,  and 
that  the  revenues  of  said  street  railway  system  have  been  sub- 
stantially lessened  in  consequence  of  such  operation. 

During  the  pendency  of  the  hearing  of  such  application  the 
Commission  on  its  own  motion  determined  to  make  further  in- 
vestigation relating  to  the  routes  and  service  prescribed  for 
bonded  carriers  or  jitneys  in  the  said  city,  with  a  view  of  pos- 
sible change  and  restricting  of  the  routes  in  the  city  of  Racine 
over  which  said  bonded  carriers  or  jitneys  may  operate,  and 
thereupon  gave  notice  that  a  hearing  would  be  had  before  the 
Commission  to  further  investigate  said  matters  and  all  ques- 
tions relating  to  the  operation  of  bonded  carriers  or  jitneys  in 
the  city  of  Racine,  both  as  to  routes  and  service,  and  fixed  a  time 
and  place  for  such  hearing. 

Objection  was  made  on  behalf  of  the  plaintiffs  and  others 
■  similarly  situated  to  the  jurisdiction  of  the  Railroad  Commis- 
sion to  take  such  proceedings  or  make  any  order  in  the  premises 
with  relation  to  the  operation  of  such  motor  vehicles. 

December  28,  1918,  an  order  was  made  by  said  Railroad  Com- 
mission as  follows:    "In  the  Matter  of  the  Application  of  the 
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Milwaukee  Light,  Heat  &  Traction  Company,  for  a  Revision  of 
the  Rates  of  Fare  on  Its  Street  Railway  System  in  the  City  of 
Racine. 

"In  the  Matter  of  the  Investigation  on  Motion  of  the  Com- 
mission of  Routes  and  Service  of  Bonded  Carriers  or  Jitneys 
Within  the  City  of  Racine. 

"An  order  was  entered  in  the  above-entitled  matter  on  Sep- 
tember 9,  1918,  with  respect  to  street  railway  rates  in  Racine, 
jurisdiction  being  retained  with  respect  to  the  routes  and  service 
of  bonded  carriers  or  jitneys.  The  Commission  has  kept  in  touch 
with  the  local  situation  since  that  time,  and  has  made  some  fur- 
ther study  of  the  routes  and  service  of  the  bonded  carriers. 

"At  the  present  time  there  are  no  operators  on  routes  Nos.  2, 
3,  and  4  and  service  on  these  routes  has  at  no  time  been  satis- 
factorily developed.  It  appears  advisable,  therefore,  to  discon- 
tinue these  routes,  and  they  are  hereby  canceled. 

"There  are  at  present  10  operators  on  route  No.  1.  In  view 
of  the  popularity  of  this-  route,  no  change  appears  to  be  advis- 
able. However,  until  there  is  further  development  of  other  pos- 
sible routes  which  would  be  serviceable  to  the  community,  we 
deem  it  to  be  in  the  interest  of  the  public  to  restrict  the  number 
of  operators  on  route  No.  1  to  ten. 

"A  new  route  is  hereby  approved  and  designated  as  route  No. 
2.  The  route  is  as  follows:  (Description  omitted.)  "Until 
the  above-described  route  is  developed  and  occupied  by  at  least 
ten  operators,  no  further  applications  for  route  one  will  be  grant 
ed,  except  to  fill  vacancies  caused  by  the  withdrawal  of  present 
operators  on  that  route.  New  routes  will  be  designated  from 
time  to  time  should  conditions  warrant,  and  if  necessity  there- 
for arises  further  restrictions  will  be  established.  Jurisdiction 
in  this  proceeding  is  retained  for  this  purpose." 

Thereupon  the  plaintiffs  commenced  this  action  on  their  own 
behalf,  and  on  behalf  of  others  similarly  situated  to  have  said 
order  set  aside,  vacated,  and  declared  null  and  void.  The  de- 
fendants demurred  to  such  complaint,  and,  upon  the  demurrer 
being  sustained,  the  plaintiffs  appealed. 

Appearances:  J.  Elmer  Lahr,  of  Milwaukee,  for  appellants; 
John  J.  Blaine,  Attorney  General,  and  J.  F.  Baker,  Assistant 
Attorney  General,  for  respondent. 
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Eschweiler,  J.  (after  stating  the  facts  as  above).  The  ques- 
tion involved  in  this  appeal  is  whether  there  is  a  general  super- 
visory power  of  control  by  the  Railroad  Commission  after  it  ha» 
once  acted,  in  issuing  the  required  certificate  over  the  motor  ve- 
hicles operating  in  passenger  transportation,  commonly  known  as 
jitneys. 

The  text  or  substance  of  chapter  546  of  the  Laws  of  1915, 
creating  §§  1797-62  to  1797-68  of  the  Statutes,  so  far  as  deemed 
necessary  for  this  case,  are  as  follows: 

Section  1797-62  provides  that  the  operator  of  any  such  motor 
vehicle  "is  hereby  declared  to  be  a'  common  carrier,  and  is  here- 
by required  to  furnish  reasonable  and  adequate  service  at  just 
and  reasonable  rates,  and  is  hereby  required  to  operate  over  such 
general  routes  or  within  such  territory,  and  during  such  hours 
as  may  be  reasonably  required  for  the  accommodation  of  the 
public  in  accordance  with  the  following  provisions." 

Section  1797-63  provides  that  no  6uch  vehicle  shall  be  oper- 
ated until  there  shall  have  been  filed  with  and  accepted  by  the 
Railroad  Commission  of  Wisconsin  a  good  and  sufficient  bond  in 
amounts  specified  for  all  damages  that  may  be  recovered  against 
the  operator  of  such  vehicle  by  reason  of  the  negligent  use  and 
operation  of  such  vehicle.  And  in  case  such  bond  so  filed  should 
become  inoperative,  such  vehicle  shall  not  be  operated  until  a 
bond  meeting  the  requirements  shall  have  been  filed. 

Section  1797-64:  "Such  bond' shall  be  accompanied  by  an 
application  for  the  acceptance  thereof  by  the  Railroad  Commis- 
sion, which  application  shall  state  the  name  and  residence  of  the 
applicant,  the  general  route,  or  the  territory,  over  which  it  is 
proposed  to  operate  the  motor  vehicle  described  in  such  bond,  the 
proposed  hours  of  such  operation,  and  the  rate  of  fare  to  be 
charged  for  carriage  therein. 

"If  the  Railroad  Commission  shall  determine  that  such  bond 
complies  with  the  provisions  of  §  1797-63  and  that  the. rates 
specified  in  the  application  accompanying  the  same  are  reason- 
able for  such  character  of  service,  and  that  the  proposed  general 
route,  or  territory  to  be  covered,  and  the  hours  of  such  opera- 
tion are  reasonably  adapted  to  the  accommodation  of  the  public, 
it  shall,  regardless  of-'any  other  service  now  furnished,  accept 
such  bond  and  shall  thereupon  isstle  to  such  applicant  a  cer- 
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tificate  setting  forth  the  fact  that  the  applicant  has,  in  respect 
to  the  vehicle  described  therein,  complied  with  the  provisions  of 
§  1797-^63  and  §  1797-64." 

Section  1797-65:  "Every  order  and  determination  of  the 
Railroad  Commission  under  the  provisions  of  §  1797-64  shal; 
be  subject  to  review  in  the  manner  provided  by  §  l797m-65  to 
§  I797m-71." 

Section  1797-67:  "Any  person,  firm,  or  corporation  oper- 
ating any  motor  vehicle  described  in  §  1797-62  who  shall  fail 
to  comply  with  the  provisions  of  §  1797-63  and  §  1797-64  and 
§  1797-66,  shall  transport  in  any  such  vehicle  a  larger  number 
of  passengers  than  the  number  specified  in  such  bond  as  the 
carrying  capacity  of  such  vehicle,  shall  charge  a  rate  of  fare 
other  than  that  specified  in  the  application  accompanying  such 
bond,  or  shall  fail  to  operate  such  vehicle  upon  the  general  route, 
or  within  the  territory,  and  during  the  hours  set  forth  in  such 
application,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  shall  be  fined  not  less  than  $10  nor  more  than  $100 
for  each  offense  and  in  default  thereof  may  be  committed  to  the 
county  jail  for  not  less  than  ten  nor  more  than  ninety  days." 

Section  1797-68:  "Every  city,  village  or  town  within  or 
through  which  any  motor  vehicle  described  in  §  1797-62  shall 
be  operated  may  require  that  local  consent  for  the  operation 
thereof  be  procured  and  as  a  condition  of  such  consent  may  re- 
quire reasonable  compensation  for  the  repair  and  maintenance  of 
pavements  and  bridges,  and  compensation  for  the  regulation  of 
street  traffic,  and  for  any  other  expense  occasioned  by  the  opera- 
tion of  such  motor  vehicle." 

The  following  situation  presents  itself:  (1)  There  is  no  ex- 
press language  either  in  the  chapter  here  involved  or  the  law 
establishing  the  Railroad  Commission,  which  provides  for  any 
such  subsequent  supervision  and  control. 

(2)  The  obligation  imposed  by  §  1797-62,  Stat  declaring 
such  motor  vehicles  to  be  common  carriers  and  to  furnish  rea- 
sonable and  adequate  service  at  just  and  reasonable  rates,  and 
to  operate  within  such  territory  and  during  such  hours  as  may 
be  reasonably  required  for  the  accommodation  of  the  public, 
would  indicate  that  it  refers  to  a  continuing  service  and  opera- 
tion which  necessarily!  from  the  nature  of  such  service  and  the 
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constantly  changing  conditions,  require  modifications  from  time 
to  time. 

(3)  That  unless  such  power  as  was  exercised  by  the  Commis- 
sion in  the  instant  case  is  within  its  jurisdiction  there  is  no  other 
board,  Commission,  or  tribunal,  except  the  courts,  by  which  sup- 
ervisory control  could  be  exercised  or  the  questions  as  to  whether 
the  rates  and  service  are  reasonably  adequate  for  the  accommo- 
dation of  the  public,  be  determined. 

(4)  That  by  §  1797-68,  Stat,  above  quoted,  the  several  mu- 
nicipalities in  which  such  service  is  proposed  may  give  or  with- 
hold local  consent  for  their  operation,  and  as  a  condition  to  such 
consent  may  require  a- reasonable  compensation. 

That  the  hours  of  operation,  the  territory  to  be  traversed,  and 
the  rates  of  fare  to  be  charged  are  all  conditions  that  necessarily 
are  subject  to  change  from  time  to  time  and  need  constant  super- 
vision and  change,  and  that  the  power  to  determine  like  ques- 
tions involved  has  already  been  vested  by  the  legislature  in  the 
Railroad  Commission  as  to  similar  questions  arising  in  the  much 
broader  fields  of  general  railroad  transportation,  urban,  and  in- 
terurban  street  railway  service,  and  of  the  public  utilities  of  the 
state  is  very  persuasive  in  favor  of  the  conclusion  reached  by 
the  court  below  that  such  power  is  in  the  Railroad  Commission. 

But  the  consideration  of  other  matters  involved  compel  us  to 
reach  the  opposite  conclusion. 

1  The  advent  of  such  operation  of  automobiles  in  the  field  of 
common  carriers  of  passengers  on  the  streets  of  the  various  mu- 
nicipalities in  this  state  produced  a  number  of  bills  presented 
in  both  houses  of  the  legislature  of  1915.  They  were  finally  all 
referred  to  a  joint  committee,  with  members  from  both  houses, 
and  public  hearings  had,  and  after  rejection  of  a  number  of  the 
proposed  bills  and  suggested  amendments  thereto  the  chapter  as 
now  found  in  the  sections  above  quoted  was  finally  reported  to 
the  two  houses  as  substitute  amendment  No.  2S  to  464S  and 
adopted. 

Among  the  provisions  so  presented,  considered,  and  subse- 
quently rejected  were  the  following:  (a)  In  event  of  the  pro- 
posed change  of  routing  by  the  jitneys  a  supplemental  certificate 
to  suieh  effect  was  to  be  issued  by  the  Railroad  Commission ;  (b) 
that  itk  case  any  such  jitney  should,  without  ten  days  prior  no- 
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tice  thereof  to  the  Railroad  Commission;  at  any  time  abandon 
its  regular  schedule,  any  deficiency  thereby,  caused  should  not 
be  considered  in  proceedings  involving  the  sufficiency  of  street 
railway  service  in  the  same  municipality;  (c)  for  the  subsequent 
cancelation  by  the  Railroad  Commission  of  such  certificate  after 
notice  and  application  therefor  and  then  a  return  of  the  insur- 
ance policy ;  (d)  that  before  any  ordinance  should  be  granted  by 
a  city  or  village  for  permission  to  use  the  streets  of  such  munici- 
pality for  such  service  such  certificate  should  be  first  submitted 
to  and  approved  by  the  Railroad  Commission  as  an  amendment 
to  §  910b,  Stat. ;  (e)  that  a  proposed  amendment  to  §  1797-2, 
Stat.,  to  provide  that  all  motor  vehicles  for  the  carriage  of  per- 
sons for  hire  for  the  purpose  of  affording  a  means  of  local  street 
or  highway  transportation,  should  be  within  the  term  "rail- 
road." 

(Manifestly  to  bring  the  vehicles  in  question  here  under  the 
general  control  and  regulation  of  the  Railroad  Commission.) 

It  is  therefore  evident  tl*at  the  legislature  cpnsidered  and  re- 
jected provisions  which  would  have  quite  plainly  and  expressly 
given  to  the  Railroad  Commission  such  power  as  was  attempted 
to  be  exercised  by  it  in  the  present  instance. 

By  §  1797-67,  Stat,  above  quoted,  express  provision  has  been 
made,  declaring  certain  violations  of  the  act  to  be  misdemeanors, 
and  providing  for  their  punishment,  but  no  provision  is  to  be 
found  declaring  that  a  violation  of  rules,  regulations,  or  provi- 
sions made  or  declared  by  the  Railroad  Commission  subsequent 
to  the  issuing  of  the  original  certificate  shall  be  so  punished. 

On  the  other  hand,  any  railroad  by  §  1797-27,  Stat,  or  pub- 
lic utility  by  §  1797m95,  Stat.,  is  subject  to  a  penalty  for  vio- 
lating or  neglecting  or  refusing  to  obey  any  lawful  requirement 
or  order  made  by  the  Commission  or  any  judgment  made  by  any 
court  upon  its  application  for  any  such  violation,  neglect,  or  re- 
fusal 

We  should  have,  therefore,  if  defendant^  construction  of  the 
statute  were  adopted,  the  somewhat  anomalous  situation  of  an 
operator  of  such  vehicle  being  subject  under  §  1797-67  to  a 
conviction  as  for  a  misdemeanor  and  a  consequent  fine  for  viola- 
tion of  the  conditions  of  the  original  certificate  issued  by  the 
Commission,  and  yet  not  subject  to  dhy  penalty  whatsoever  sp 
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far  as  can  be  found  in  this  act  for  violating  any  subsequent 
change  of  any  old  or  of  any  new  order  that  might  be  made  by 
the  Commission. 

The  Railroad  Commission  being  a  tribunal  of  purely  statu- 
tory creation,  its  power  and  jurisdiction  moat  be  found  within 
the  four  corners  of  the  statutes  creating  it,  and  we  can. find  with- 
in our  statutes  no  such  power  or  jurisdiction  as  was  attempted 
to  be  exercised  in  the  present  case,  and  it  follows  theref  t>m  that 
the  demurrer  to  plaintiff's  complaint  should  have  been  over- 
ruled. 

Order  reversed  and  record  remanded,  with  directions  to  the 
circuit  court  to  overrule  defendant's  demurrer,  and  for  further 
proceedings  according  to  law. 

Vinje,  J.,  dissenting. 


GEORGIA  SUPREMB  COURT. 

CITY  OF  ATLANTA  et  al. 

v. 
ATLANTA  GASLIGHT  COMPANY  et  al. 

[No.  1193.] 

(—  0*.  — ,  100  a  E.  489.) 
Bates  —  Jurisdiction  of  Commission. 

1.  The  Railroad  Commission  of  this  state  has  by  statute  authority 
to  fix  just  and  reasonable  gas  rates  to  be  paid,  by  the  consumers  to  the 
corporation  owning  or  operating  public  gas  plants. 

Appeal  and  review  —  Commission  order  —  Presumption  of  validity  — 
Bates. 

2.  An  order  of  the  Railroad  Commission,,  fixing  gas  rates,  is  pre- 
sumed to  be  valid,  but  may  be  attacked  in  the  courts  on  the  ground 
that  it  is  unjust  and  unreasonable,  or  void  for  other  cause,  and  where 
such  order  is  attacked  as  being  void  the  burden  of  proof  is  upon  the 
party  attacking  it. 

Orders  —  Validity  —  Evidence. 

3.  Under  the  pleadings  and  the  evidence,  the  trial  judge  was  au- 
thorized to  hold  that  the  order  of  the  Railroad  Commission  was  valid, 
and  there  was  no  error  in  refusing  an  injunction. 

[September  27,  1919.] 

'    - 
Headnotes  by  the  Covkt* 
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Ebbo16  to  the  Superior  Court,  Pulton  County,  Z»  A.  Liftle- 
john,  Judge,  in  which  a  judgment  for  the  defendant  was  ren- 
dered in  a  suit  for  injunction  by  the  city  of  Atlanta  and  others 
against  the  Atlanta  Gaslight  Company  and  others;  affirmed. 

Appearances:  Jas.  L.  Mayson,  S.  D.  Hewlett,  R.  R.  Arnold, 
C.  E.  Cotterill,  and  E.  E.  Pomeroy,  all  of  Atlanta,  for  plaintiffs 
in  error;  Jas.  K.  Hines,  Smith,  Hammond  &  Smith,  and  Jonee 
&  Chambers,  all  of  Atlanta,  for  defendants  in  error. 

Hill,  J. :  The  Atlanta  Gaslight  Company  petitioned  the  Rail- 
road Commission  of  Georgia,  in  April,  1918,  for  authority  to 
increase  its  gas  rates  in  the  city  oi  Atlanta.  Due  notice  of  the 
application  was  given  to  the  city  of  Atlanta  and  the  citizens 
thereof,  and  pursuant  to  such  notice  a  public  hearing  was  had 
by  the  Commission,  at  which  the  city  and  citizens  appeared  by 
counsel  and  opposed  the  granting  of  the  proposed  increase  in 
rates.  At  the  conclusion  of  an  elaborate  hearing  the  Commis- 
sion granted  an  increase  in  the  gas  rates,  and  the  present  suit  is 
brought  by  the  city  of  Atlanta  and  its  citizens  against  the  Rail- 
road Commission  of  Georgia  and  the  Atlanta  Gaslight  Company, 
to  enjoin  as  void  the  order  thus  promulgated  by  the  Commission. 
The  trial  judge,  after  hearing  evidence, ,  decided  in  effect  that 
the  challenged  order  was  not  unreasonable  and  void,  and  re- 
fused an  injunction,  and  the  plaintiffs  in  error  excepted.    , 

[1]  Civil  Code  1910,  §  2631  (Acts  1878-79,  p.  127),  pro- 
vides that  "The  railroad  Commissioners  are  required  to  make 
for  each  of  the  railroad  corporations  doing  business  in  this  state, 
as  "soon  as  practicable,  a  schedule  of  just  and  reasonable  rates 
of  charges  for  transportation  of  passengers  and  freights  and 
cars  on  each  of  said  railroads;  and  said  schedule  shall,  in  suits 
brought  against  any  such  corporation,  wherein  is  involved  the 
charges  of  any  such  corporation  for  the  transportation  of  any 
passenger  or  freight  or  cars  or  unjust  discrimination  in  jejation 
thereto,  be  deemed  and  taken  in  all  the  courts  of  this  state  as 
sufficient  evidence  that  the  rates  therein,  fix^d  a^e.  just  and  rear 
sonable  rates  of  charges  for  the  transportation  of  passengers  and 
freights  and  cars  upon  the  rajlr oad§  ^  jmd  said  Commissioners 
shall,  from  time  to  time  and  as  often  as  the  circumstances  may 
require,  change  *nd  revise  such  schedules."    ' ,  :  • 
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And  §  2662,  codified  from  §  5  of  the  Act  of  1907  (Acts  1907, 
p.  74),  amending  the  Act  of  1878,  79,  declares  that  "The  powers 
and  duties  hereinbefore  conferred  by  law  upon  the  Railroad 
Commission  are  hereby  extended  and  enlarged,  so  that  its  author- 
ity and  control  shall  extend  .  .  •  over  gas  and  electric  light 
and  power  companies,  corporations,  or  persons  owning,  leasing, 
or  operating  public  gas  plants  or  electric  light  and  power  plants 
furnishing  service  to  the  public." 

It  will  thus  be  seen  th&t  the  legislature  has  conferred  on  the 
railroad  Commissioners  the  power  and  authority  to  make  just 
and  reasonable  gas  rates.  Orders  of  the  Railroad  Commission 
fixing  rates  are  presumed  to  be  valid,  just,  and  reasonable.  The 
courts  may  inquire  into  the  validity  of  rates  prescribed  by  the 
Railroad  Commission,  and  where  such  rates  are  attacked  in  the 
courts  for  one  cause  or  another,  such,  for  instance,  as  that 
the  Railroad  Commission  is  without  authority  to  make  them,  or 
that  they  are  not  just  and  reasonable,  the  burden  is  upon  the 
plaintiff,  or  attacking  party,  to  show  that  the  rates  are  void. 
Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corporation, 
142  Ga.  841,  83  S.  E.  946,  L.R.A.1916E,  358;  Id.,  145  Ga. 
658,  89  S.  E.  779;  Id.,  248  U.  S.  372,  39  Sup.  Ct.  117,  63  L. 
ed.  309 ;  Southern  R.  Co.  v.  Atlanta  Stove  Works,  128  Ga.  203, 
57  S.  E.  429;  Interstate  Commerce  Commission  v.  Pacific  R. 
222  U.S.  541,  32  Sup.  Ct  108,  56  L.  ed.  308;  Louisville  &  N. 
R.  Co.  v.  United  States,  238  U.  S.  1,  11  (3),  35  Sup.  Ct.  696, 
59  L.  ed.  1177;  Railroad  Commission  of  La.  v.  Cumberland 
Teleph.  Co.  212  U.  S.  414,  29  Sup.  Ct.  357,  53  L.  ed.  577;  Rail- 
road  Commission  v.  Louisville  &  N.  R.  Co.  140  Ga/ 817,  832, 
833,  80  S.  E.  327,  L.RA.1915E,  902,  Ann.  Cas.  1915A,  1018. 

No  fixed  or  arbitrary  rule  for  rate  making  has  been  prescribed 
by  law.  Many  elements  may  enter  into  the  fixing  of  just  and 
reasonable  rates — those  that  are  just  and  reasonable  both  to  the 
corporation  and  to  the  public.  Each  case  must  in  a  measure 
stand  upon  its  special  facts.  In  the  following  case  the  Supreme 
Court  of  the  United  States  has  clearly  set  forth  some  of  the  ele- 
ments entering  into  the  question  of  rate  making.  In  Smyth  v. 
Ames,  169  U.  S.  466,  18  Sup.  Ct  418,  42  L.  ed.  819,  it  was 
held: 

"The  basis  of  all  calculations  as  to  the  reasonableness  of  rates 
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to  be  charged  by  a- corporation  maintaining  a  highway  under 
legislative  sanction  must  be  the  fair  value  of  the  property  being 
used  by  it  for  the  convenience  of  the  public;  and  in  order  to 
ascertain  that  value,  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  amount  and  market 
value  of  its  bonds  and  stock,  the  present  as  compared  with  the 
original  cost  of  construction,  the.  probable  earning  capacity  of 
the  property  under  particular  rates  prescribed  by  statute,  and 
the  sum  required  to  meet  operating  expenses,  are  all  matters  for 
consideration,  and  are  to  be  given  such  weight  as  may  be  just 
and  right  in  each  case.  What  the  company  is  entitled  to  ask  is  a 
fair  return  upon  the  value  of  that  which  it  employs  for  the  pub- 
lic convenience ;  and,  on  the  other  hand,  what  the  public  is  en- 
titled to  demand  is  that  no  more  be  exacted  from  it  for  the  use 
of  the  public  highway  than  the  services  rendered  by  it  are  rea- 
sonably worth." 

Mr.  Justice  Harlan,  in  delivering  the  opinion  of  the  court, 
said : 

"A  corporation  maintaining  a  public  highway,  although  it 
owns  the  property  it  employs  for  accomplishing  public  objects, 
must  be  held  to  have  accepted  its  rights,  privileges,  and  fran- 
chises subject  to  the  condition  that  the  government  creating  it, 
or  the  government  within  whose  limits  it  conducts  its  business, 
may  by,  legislation  protect  the  people  against  unreasonable 
charges  for  the  services  rendered  by  it.  It  cannot  be  assumed 
that  any  railroad  corporation,  accepting  franchises,  rights^  and 
privileges  at  the  hands  of  the  public,  ever  supposed  that  it  ac- 
quired, or  that  it  was  intended  to  grant  to  it,  the  power  to  con- 
struct and  maintain  a  public  highway  simply  for  its  benefit, 
without  regard  to  the  rights  of  the  public.  But  it  is  equally 
true  that  the  corporation  performing  such  public  services  and 
the  people  financially  interested  in  its  business  and  affairs  have 
rights  that  may  not  be  invaded  by  legislative  enactment  in  disre- 
gard of  the  fundamental  guaranties  for  the  protection  of  prop 
erty.  The  corporation  may  not  be  required  to  use  its  property 
for  the  benefit  of  the  public  without  receiving  just  compensation 
for  the  services  rendered  by  it  How  such  compensation  may 
be  ascertained,  and  what  are  the  necessary  elements  in  such  an 
inquiry,  will  always  be  an  embarrassing  question.    Aa  said,  in? 
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the  case  last  cited:  'Each  case  must  depend  upon  its  special 
facts;  and  when  a  court,  without  assuming  itself  to  prescribe 
rates,  is  required  to  determine  whether  the  rates  prescribed  by 
the  legislature  for  a  corporation  controlling  a  public  highway 
are,  as  an  entirety,  so  unjust  as  to  destroy  the  value  of  its  prop- 
erty for  all  the  purposes  for  which  it  was  acquired,  its  duty  is 
to  take  into  consideration  the  interests  both  of  the  public  and  of 
the  owner  of  the  property,  together  with  all  other  circumstanced 
that  are  fairly  to  be  considered  in  determining  whether  the  leg- 
islature has,  under  the  guise  of  regulating  rates,  exceeded  its 
constitutional  authority,  and  practically  deprived  the  owner  of 
property  without  due  process  of  law.  .  .  .  The  utmost  that 
an^  corporation  operating  a  public  highway  can  rightfully  de- 
mand at  the  hands  of  the  legislature,  when  exerting  its  general 
powers,  i9  that  it  receive  what,  under  all  the  circumstances,  is 
such  compensation  for  the  use  of  its  property  as  will  be  just 
both  to  it  and  to  the  public/  We  hold,  however,  that  the  basis 
of  all  calculations  as  to  the  reasonableness  of  rates  to  be  charged 
by  a  corporation  maintaining  a  highway  under  legislative  sanc- 
tion must  be  the  fair  value  of  the  property  being  used  by  it  for 
the  convenience  of  the  public.  And  in  order  to  ascertain  that 
value,  the  original  cost  of  construction,  the  amount  expended 
in  permanent  improvements,  the  amount  and  market  value  of 
its  bonds  and  stock,  the  present  as  compared  with  the. original 
cost  of  construction,  the  probable  earning  capacity  of  the  prop- 
erty under  particular  rates  prescribed  by  statute,  and  the  sum 
required  to  meet  operating  expenses,  are  all  matters  for  con- 
sideration, and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.  We  do  not  say  that  there  may  not  be  other 
matters  to  be  regarded  in  estimating  the  value  of  the  property." 

And  to  the  same  effect  are  the  cases  cited  supra.  The  attack 
in  the  instant  case  on  the  order  of  the  Commission  is  by  the  con- 
sumers of  gas  in  Atlanta  for  the  alleged  reason,  amongst  others, 
that;  the  rates  are  higher  than  the  services  are  reasonably  worth. 
The  presumption  is  that  the  Commission  has  considered  all  the 
elements  entering  into  the  making  of  just  and  reasonable  rates. 

[2,  3]  It  is  insisted  in  this  case  that  the  order  of  the  Rail- 
road CommisMon  is  void,  because  it  is  not  based  upon  any  com- 
petent evidence  submitted  to  the  Commission,  and  particularly 
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because  there  was  not  submitted  to  the  Commission  at  the  hear- 
ing any  evidence  showing,  or  tending  to  show,  the  kind,  quan- 
tity, quality,  age,  condition,  or  other  elements  of  value  of  the 
gas  company's  properties  devoted  to  the  pubttie.  service  in  At- 
lanta; and  consequently  that  under  the  ruling  in  the  cases  of 
Smyth  v.  Ames,  169  U.  S..466,  18  Sup.  Ct  418,  42  L,  ed.  819, 
and  subsequent  cases  elaborating  the  doctrine— viz.  Knoxville 
v.  Enoxville  Water  Co.  212  U.  S.  1,  29  Sup.  Ct  148,  53  L.  ed: 
371;  Willcox  v.  Consolidated  Gas  Ca  212  .XL  S.  19,  29  Sup.  Ct. 
192,  5a  L.  ed,  382,  48  L.R.A.(N.S.)  1134,  16  Ann.  Cas.  1034; 
Omaha  v.  Omaha  Water  Co.  218  TJ.  S.  180,  30  Sup.  Ct.  615, 
54  L.  ed.  991,  48  L.R.A.(KS.)  1084;  Cedar  Rapids  Gaslight 
Co.  v.  Cedar  Rapids,  223  TJ.  S.  655,  32  Sup.  Ct  389,  56  L,  ed. 
594;  Minnesota  Rate  Cases,  230  U.  S.  352,  33  Sup.  Ct  729,  57 
L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  Ann.  Cas.  1916A,  18;  Des 
Moines  Gas  Co.  v.  Des  Moines,  238  TJ.  S.  153,  P.U.R.1915D, 
577,  35  Sup.  Ct.  811,  59  L.  ed.  1244;  Denver  v.  Denver  Union 
Water  Co.  246  U.  S.  178,  38  Sup,  Ct.  278j  62  L.  ed.  649— there 
was  no  legal  basis  upon  which  the  Railroad  Commission  could 
determine  whether  the  defendant  gas  company  was  then  deriving 
a  fair  return  upon  the  reasonable  value  of  its  property  devoted 
to  the  public  service  at  the  time  of  the  inquiry.  The  answer  to 
this  contention  is,  as  already  observed,  that  the  presumption  is 
in  favor  of  the  validity  of  the  order  fixing  the  rate,  and  the 
burden  of  showing  that  it  was  void  is  upon  the  party  attacking 
the  rate.  The  evidenoe  submitted  to  the  court  upon  the  trial, 
though  voluminous,  was  insufficient  to  show  that  the  rate  was 
unreasonable,  unjust,  or  arbitrary. 

[4]  Another  contention  was  that  the  order  was  void  on  the 
ground  that  it  was  adopted  because  "of  an  emergency  arising 
out  *of  national  conditions  existing  at  this  time."  It  was  shown 
on  the  trial  that  on  account  of  the  advance  in  material,  wages, 
the  cost  of  operation,  additions,  etc.,  the  expense  of  the  corpora- 
tion had  enormously  increased  on  account  of  war  conditions,  and 
that  its  net  income  had  correspondingly  decreased,  etc.  It  was 
to  meet  just  such  conditions,  no  doubt,  that  the  legislature  pro- 
vided in  the  Act  of  1879,  supra,  that  the  "Commissioners  shall, 
from  time  to  time  and  as  often  as  circumstances  may  require, 
change  and  revise  such  schedules"  of  rates.    When  circumstances 
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are  such  that  the  price  of  everything  else  haa  increased,  it  may 
well  be  that  the  Commission  may  see  the  necessity,  under  the 
mandate  of  the  law,  of  increasing  the  price  of  gas  to  the  consum- 
ers as  being  required  by  the  circumstances.  From  a  careful  re- 
view of  the  entire  record,  and  numerous  authorities  bearing  up- 
on the  subject,  we  cannot  say  that  the  judge  erred  in  refusing 
to  hold  that  the  rate  fixed  by  the  order  of  the  Commission  was 
unjust  and  unreasonable,  or  was  greater  than  the  service  was 
reasonably  worth  to  the  consumer,  under  the  then  existing  cir- 
cumstances, or  that  it  was  void  for  any  reason  assigned.  The 
trial  judge  did  not  err  in  refusing  an  injunction. 
Judgment  affirmed. 

All  the  Justices  concur. 
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CITY  OF  ATLANTA  et  al. 
* 

V. 

GBOEGIA  RAILWAY  &  POWER  COMPANY  et  aL 

[No.  1192,] 
(—  Ga.  — ,  100  S.  E.  442.) 

Rates  —  Jurisdiction  of  Commission. 

1.  The  Railroad  Commission  of  this  state  has  statutory  power  to 
prescribe  schedules  of  "just  and  reasonable  rates"  of  charges  for  serv- 
ices by  electric  light  and  power  companies. 

Hates  —  Jurisdiction  of  Commission  —  Contracts. 

2.  The  provisions  of  Civil  Code  1910,  §  2662,  which  restrict  the 
power  of  the  Railroad  Commission  in  regard  to  contracts  existing  at 
the  time  of  the  passage  of  the  act  embodied  in  that  section,  and  Von- 
tracts  which  might  be  made  subsequently  to  that  act,  apply  alike  to 
all  of  the  several  classes  of  companies  specified  in  the  act. 

Rates  —  Jurisdiction  of  Commission  —  Contracts  —  Construction  of 
statute. 

3.  That  part  of  the  proviso  of  the  act  just  mentioned  which  de- 
clares "that  this  act  shall  not  .  .  .  impair  nor  invalidate  any 
future  contract  or  ordinance  of  any  municipality,  as  to  the  public 
uses  of  such  company,  that  shall  receive  the  assent  of  the  Railroad 
Commission,"  does  not  deprive  the  Railroad  Commission  of  power,  after 
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assenting  to  a  contract  or  ordinance  of  the  character  mentioned  in 
such  provision,  made  after  the  passage  of  the  act,  to  revise  or  make 
new  rates,  where  future  conditions  render  the  rates  specified  in  the 
contract  or  ordinance  unreasonable  and  unjust  to  the  companies  or  to 
the  public 

Procedure  —  Hearing  —  Evidence  —  Bates. 

4.  The  statutes  creating  the  Railroad  Commission  of  Georgia,  and 
giving  it  power  over  public  service  corporations  do  not  require  the 
Railroad  Commission  to  afford  a  hearing  before  it  in  the  exercise  of 
its  function  to  make  schedules  of  rates  to  be.  applied  in  the  future; 
and  where,  in  the  formation  of  rates,  the  Railroad  Commission  con- 
siders a  document  on  file  in  its  office  as  to  the  value  of  the  property 
of  a  company  for  which  rates  are  to  be  prescribed,  without  formally 
introducing  such  document  in  evidence  at  a  hearing  which  has  been 
held,  the  fact  that  such  document  is  so  considered  will  not  be  sufficient 
ground  to  authorize  the  courts  to  set  aside  as  void  the  order  of  the 
Railroad  Commission  prescribing  rates. 

Appeal  and  review  —  Production  of  papers  by  Commission. 

6.  Under  the  statutes  providing  for  the  production  of  papers  in 
court  by  a  party  to  a  case  after  written  notice  by  his  adversary,  the 
court  may  decline  to  require  the  Railroad  Commission  to  produce  in 
response  to  such  notice  original  papers  on  file  in  the  office  of  the  Rail- 
road Commission. 

Commissions  —  Orders  —  Refusal  of  injunction. 

6.  Under  the  pleadings  and  evidence,  there  was  no  error  in  refus- 
ing the  injunction, 

(Fish,  C.  J.,  dissents.) 

[September  27,  1919.] 

Erbor  from  the  Superior  Court,  Fulton  County,  Z.  A.  Little- 
john,  Judge,  in  which  an  interlocutory  judgment  was  denied  in 
a  suit  for  injunction  by  the  city  of  Atlanta,  and  others,  against 
the  Georgia  Eailway  &  Power  Company,  and  others;  affirmed. 

Appearances:  James  L.  Mayson,  S.  D.  Hewlett,  R.  R.  Arnold, 
C.  E.  Cotterill,  and  E.  E.  Pomeroy,  all  of  Atlanta,  for  plain- 
tiffs in  error;  James  K.  Hines,  King  &  Spalding,  Rosser,  Sla- 
ton,  Phillips  &  Hopkins,  Colquitt  &  Conyers,  and  Charles  T., 
L.  C.  &  J.  L.  Hopkins,  all  of  Atlanta,  for  defendants  in  error. 

Atkinson,  J. :  The  Railroad  Commission  of  Georgia  passed 
an  order  allowing  an  increase  of  rates  to  be  charged  by  the 
Georgia  Railway  &  Power .  Company  for  electric  service  ren- 
dered to  its  customers.  The  increase  allowed  over  the  old  rates 
for  residential  lighting  was  12f  per  cent,  for  retail  power  20 
per  cent,  and  for  wholesale  power  25  per  cent    After  the  order 
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was  promulgated,  a  suit  was  instituted  in  the  superior  court  by 
the  city  pf  Atlanta  and  certain  customers  of  the  Georgia  Bail- 
way  &  Power  Company,  seeking  to  set  up  an  alleged  contract 
between  the  city  and  the  company,  fixing  rates  less  than  those 
specified  in  the  order,  to  declare  the  order  null  and  void,  and  to 
enjoin  the  company  from  putting  it  into  effect.  An  interlocu- 
tory injunction  was  denied,  and  the  plaintiffs  excepted. 

[1]  1.  Civil  Code,  §  2631  (Gil  Laws  1878-79,  p.  127),  pro- 
vides: "The  railroad  Commissioners  are  required  to  make  for 
each  of  the  railroad  corporations  doing  business  in  this  state, 
as  soon  as  practicable*  a-  schedule  of  just  and  reasonable  rates 
of  charges,  .  .  .  and  said  Commissioners  shall,  from  time 
to  time  and  as  often  as  the  circumstances  may  require,  change 
and  revise  such  schedules," 

Sections  2630,  2626,  and  2662,  codified  from  §  5  of  the  Act  of 
1907  (Ga.  Laws  1907,  p.  72),  amending  the  Act  of  1879,  supra, 
declare:  "The  power  to  determine  what  are  just  and  reason- 
able rates  and  charged  is  vested  exclusively  in  said  Commission. 
The  printed  reports  of  the  Railroad  Commission,  published  by 
its  authority,  shall  be  admissible  as  evidence  in  any  court  in 
Georgia  without  further  proof,  and  the  schedules  of  rates  made 
by  the  Commission  and  any  order  passed  or  rule  or  regulation 
prescribed  by  the  Commission  shall  be  admissible  in  evidence  in 
any  court  in  Georgia  upon  the  certificate  of  the  secretary  of  the 
Commission.  The  powers  and  duties  heretofore  conferred  by 
law  upon  the  Eailroad  Commission  are  hereby  extended  and 
enlarged,  so  that  its  authority  and  control  shall  extend  to  street 
railroads  and  street  railroad  corporations,  companies  or  per- 
sons owning,  leasing  or  operating  street  railroads  in  this  state: 
Provided,  however,  that  nothing  herein  shall  be  construed  to  im- 
pair any  valid,  subsisting  contract  now  in  existence  between  any 
municipality  and  any  such  company;  and  provided  that  this  act 
shall  not  operate  as  a  repeal  of  any  existing  municipal  ordinance ; 
nor  shall  it  impair  nor  invalidate  any  future  contract  or  ordi- 
nance of  any  municipality  as  to  the  public  uses  of  such  com- 
pany, that  shall  receive  the  assent  of  the  Railroad  Commission; 
over  docks  and  wharves  and  corporations,  companies  or  persons 
owning,  leasing  or  operating  the  same ;  over  terminals  or  termi- 
nal stations  and  corporations,  companies  or  persons,  owning, 
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leasing,  or  operating  such;  cotton  compress  corporations  or  as- 
sociations, and  persons  or  companies  owning,  leasing  or  oper- 
ating the  same;  and  over  telegraph  or  telephone  corporations, 
companies  or  persons  owning,  leasing,  or  operating  a  public  tele- 
phone service  or  telephone  lines  in  this  state;  over  gas  and  elec- 
tric -light  and  power  company  corporations  or  persons  owning, 
leasing  or  operating  public  gas  plants  or  electric  light  and  power 
plants  furnishing  service  to  the  public." 

It  thus  appears  that  the  legislature  conferred  on  the  railroad 
Commissioners  the  power  to  make  schedules  of  "just  and  re* 
sonable  rates  of  charges"  for  service  by  electric  light  and  power 
companies.  City  of  Atlanta  v.  Atlanta  Gaslight  Co.  100  S.  E. 
439,  this  day  decided,  ante,  — f 

[2]  2,  As  just  noted,  Civil  Code,  §  2662,  contains  the  fol- 
lowing : 

"Provided,  however,  that  nothing  herein  shall  be  construed 
to  impair  any  valid,  subsisting  contract  now  in  existence  be- 
tween any  municipality  and  any  such  company;  and  provided 
that  this  section  shall  not  operate  as  a  repeal  of  any  existing 
municipal  ordinance;  nor  shall  it  impair  nor  invalidate  any 
future  contract  or  ordinance  of  any  municipality,  as  to  the  pub- 
lic uses  of  such  company,  that  shall  receive  the  assent  of  the 
Railroad  Commission." 

It  is  urged  that  the  provisos  quoted  above  refer  only  to  street 
railroad  companies,  and  do  not  affect  the  power  of  the  Rail- 
road Commission  in  regard  to  fixing  rates  for  the  other  enumer- 
ated kinds  of  companies.  The  language  quoted  is  a  proviso  in 
the  middle  of  the  section,  which  renders  that  part  of  the  section 
awkwardly  expressed.  Its  meaning  would  be  more  apparent  if 
the  language  quoted  were  transposed  from  the  middle  to  the 
end  of  the  section  in  which.it  is -contained.  In  construing  the 
law  the  context  must  be  considered,  and  the  better  view  is  that 
the  proviso  applies  alike  to  all  the  specified  kinds  of  companies. 
There  is  no  reason  why  they  should  apply  to  street  railroad  com- 
panies, and  not  to  companies  engaged  in  the  other  classes  of  busi- 
ness. 

[3]  3.  Another  contention  was  that  the  proviso,  "that  this  act 
shall  not  .  .  .  impair  or  invalidate  any  future  contract  or 
ordinance  of  any  municipality,  as  to  the  public  uses  of  such 
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company,  that  shall  receive  the  assent  of  the  Railroad  Commis- 
sion," protected  an  ordinance  subsequently  (in  1912)  passed  by 
the  city  of  Atlanta  and  agreed  to  by  the  electric  light  and  power 
company,  which  was  alleged  to  have  received  the  assent  of  the 
Railroad  Commission;  such  ordinance  and  contract  providing  a 
lower  rate  than  that  specified  in  the  order  of  the  Railroad  Com- 
mission which  was  under  attack.  Assuming,  without  deciding, 
that  the  words  "public  uses,"  as  employed  in  this  part  of  the 
statute,  comprehend  rates  that  the  company  might  charge  the 
public,  and  likewise  assuming,  without  deciding,  that  certain 
stipulated  rates,  when  assented  to  by  the  Railroad  Commission, 
were  contemplated,  the  statute,  properly  construed,  leaves  it  to 
the  municipalities  by  contract  or  ordinance  to  specify  rates,  not 
unconditionally,  but  subject  to  the  assent  of  the  Railroad  Com- 
mission. The  annexing  of  such  condition  amounts  to  affirma- 
tion rather  than  a  denial  of  the  power  of  the  railroad  Commis- 
sioners to  say  what  rates  might  be  stipulated  by  contract  or  speci- 
fied by  ordinance,  which  after  all  would  amount  to  the  Com- 
mission making  rates.  The  rates  which  might  be  so  fixed  would 
be  subject  to  the  continued  approval  of  the  Railroad  Commis- 
sion and  authority  to  revise  them.  If  it  were  otherwise,  the 
Commission,  by  assenting  to  rates  reasonable  at  one  time  under 
existing  conditions,  would  be  stripped  of  the  power  to  revise 
them  at  other  times*  however  unreasonable  they  might  become 
under  changed  conditions.  No  such  result  was  intended.  This 
view  makes  the  proviso  harmonize  with  that  part  of  Civil  Code, 
§  2631,  which  provides :  "Said  Commissioners  shall,  from  time 
to  time  and  as  often  as  the  circumstances  may  require,  change 
and  revise  such  schedules." 

Under  this  construction  any  rates  fixed  by  contract  or  ordi- 
nance, assented  to  by  the  Railroad  Commission  in  1912,  would 
not  prevent  the  Commissioners  from  prescribing  just  and  rea- 
sonable rates  under  conditions  existing  in  1918. 

[4]  4.  It  appeared  that  the  Railroad  Commission,  before 
passing  the  order  complained  of,  had  a  public  hearing  on  the 
application  of  the  power  company  to  increase  its  rates  for  elec- 
tric light  and  power,  and  among  other  things  granted  to  the  ap- 
plicant, and  also  to  the  city  and  various  customers  who  were 
protesting  the  application,  the  right  to  be  heard  and  to  offer  evi- 
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deuce.  The  hearing  consumed  many  days,  and  the  evidence  took 
»a  broad  range.  Several  years  previously  an  engineer  had  made 
a  report  as  to  the  value  of  certain  property  then  and  now  em- 
ployed by  the  power  company,  which  was  on  file  and  included 
among  the  records  of  the  Railroad  Commission,  An  expert  em- 
ployed by  the  protestants  was  given  permission  and  opportunity 
to  investigate  the  files  of  the  Railroad  Commission,  and  was 
aware  of  this  report.  This  report  was  not  formally  introduced 
at  the  hearing  before  the  Railroad  Commission,  but  after  the 
hearing  it  was  called  for  and  taken  into  consideration  by  the 
Commission  in  determining  what  rate  the  company  should  be 
allowed  to  charge.  It  is  contended  that  the  order  of  the  Rail- 
road Commission,  fixing  the  rate  which  the  company  might 
charge  for  electric  light  and  power,  was  void,  because  the  Rail- 
road Commission  took  this  report  into  consideration  in  pre- 
scribing the  schedules  of  rates  which  they  finally  made.  Under 
the  ruling  in  Wadley  Southern  R.  Co.  v.  State,  137  Ga.  497,  73 
S.  E.  741,  if  the  Railroad  Commission  had  been  engaged  in  the 
determination  of  a  judicial  question,  affecting  an  existing  right 
of  some  person,  that  person  would  have  been  entitled  by  constitu- 
tional guaranty  to  a  hearing.  The  right  to  a  hearing  would 
carry  with  it  the  right  to  object  to  the  admissibility  of  the  evi- 
dence, and  the  right  to  meet  it  by  other  evidence.  The  case 
cited  was  where  the  Railroad  Commission  of  Georgia,  under  its 
statutory  powers,  was  conducting  a  quasi  judicial  inquiry  based 
upon  a  complaint ,  made  against  certain  railroad  companies; 
charging  an  unlawful  discrimination.  It  was  held  that  the  Rail- 
road Commission  was  vested  with  power  to  determine  what 
would  be  an  unlawful  discrimination,  and  that — "Section  6  of 
the  Railroad  Commission  Act  of  1907  (Civil  Code  1910,  §  2603) 
contemplates  that  notice  and  an  opportunity  of  a  hearing  be  giv- 
en to  persons,  railroads,  or  other  corporations  interested  in  the 
orders  issued  by  the  Commission,  and  that  provision  may  be: 
made  for  such  notice  either  by  statute  or  rule  of  the  Commission-. 
This  section  is  to  be  construed  to  mean  that  the  Commission: 
shall  not  issue  a  special  order  in  a  particular  case,  directed  to  a 
person  or  corporation,  without  first  giving  notice  and  an  oppor- 
tunity for  hearing  to  the  person  or  corporation  so  to  be  affected 
thereby." 
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...  .Whether  a  hearing  should  be  afforded  by  the  Railroad  Com- 
.  passion  on  a  quasi  legislative  question,  or  a  question  that  was. 
not  quasi  judicial,  was  not  before  the  court,  and  the  decision 
♦did  not  purport  to  deal  with  such  a  question.  In  Carr  v.  Au- 
gusta, 124  6a.  116,  52  S.  E.  300,  in  discussing  the  difference 
between  a  quasi  legislative  and  quasi  judicial  question,  it  was 
said:  "The  duties  of  a  municipal  council  are  varied.  Some 
&re  merely  ministerial,  some  are  legislative,  some  are  executive; 
but  there  are  still  others  which  are  judicial  in  their  nature,  and 
the  determination  of  where  the  legislative  or  ministerial  duty 
ends  and  where  the  judicial  duty  begins  is  often  attended  with 
Qxtrpme  difficulty.  Harris  on  Certiorari,  §  48.  Where  the  duty 
fe  purely,  ministerial,  or  purely  legislative,  the  error  cannot  be 
qorrected  by  certiorari;  but  where  the  duty  imposed  upon  the 
municipal  council  clearly  requires  the  exercise  of  judicial  pow- 
prp,  or  even  the  exercise  of  quasi  judicial  powers,  the  gen- 
eral rule  is  that  an  error  committed  may  be  reviewed  on 
<?8?tiorari.  1  Smith  on  Mun.  Corp.  §  561.  When  a  munici- 
pal council  passes  an  ordinance,  it  acts  in  its  legislative  capacity, 
and  certiorari  will  not  lie ;  but  when,  after  having  passed  an 
Cirjiinance,  it  proceeds  to  enforce  the  same,  according  to  its  terms, 
against  one  who  has  become  liable  to  a  penalty  provided  by  the 
prdinance,  in  the  determination  of  whether  such  person  has  vio- 
lated it,  and  has  thereby  become  subject  to  be  proceeded  against 
Under  its  provisions,  a  municipal  council  is  exercising' a  judicial 
pqwer  of  the  same  nature  that  any  court  would  exercise  in  in-> 
instigating  whether  a  given  person  has  violated  a  given  law. 
The  action  of  the  council,  no  matter  by  what  name  it  might  be 
called,  order,  resolution,  or  otherwise,  which  declares  that  a  per- 
son has  laid  himself  liable  to  penalties  prescribed  in  the  ordi- 
nance, is  a  judgment  of  the  council,  which  can  only  be  reached 
by  the  exercise  of  judicial  functions;  that  is,  an  application  of 
the  law  as  laid  down  in  the  ordinance  to  the  facts  that  appear 
before  the  council  at  the  time  the  resolution  is  passed.  The 
ordinance  in  effect  imposed  a  penalty  upon  one  holding  a  license 
to  sell  liquor  when  he  did  any  one  or  more  of  the  acts  referred 
to  in  the  ordinance.  The  ordinance  devolved  upon  the  council 
the  determination  of  the  question  of  fact  as  to  whether  he  had 
been  guilty  of  the  acts  declared  illegal.     Without  reference  to 
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whether  the  ordinance  was  invalid  for  not  providing  notice  to 
the  party  proceeded  qgainst  for  a  forfeiture  of  his  license,  the 
act  of  the  council  declaring  the  person  proceeded  against  guilty 
of  a  violation  of  the  ordinance  was  in  its  very  nature  a  judicial 
act.     See  Black  on  Intoxicating  Liquors,  §  195." 

The  doctrine  here  announced  was  approved  and  applied  in 
Daniels  v.  Commissioners  of  Pilotage,  147  Ga.  297,  93  S.  E.  887, 
holding  that  the  Commissioners  of  pilotage,  in  declining  to 
authorize  licensed  pilots  upon  the  bar  of  Tybee  and  river  of 
Savannah  to  operate  a  boat  separate  and  independent  from  the 
pilot  boat  to  which,  under  the  rules  of  the  Commissioners,  all 
pilots  are  required  to  be  attached,  were  not  exercising  a  judicial 
function.  In  that  case  the  Commissioners  took  under  considera- 
tion certain  letters  and  reports  obtained  from  other  boards  which 
were  material,  but  were  not  formally  introduced  as  evidence  be- 
fore the  Commissioners.  In  Union  Dry  Goods  Co.  v. ,  Georgia 
Public  Service  Corporation,  145  Ga.  658,  89  S.  E.  779,  it  was 
held :  "An  order  of  the  Railroad  Commission,  fixing  a  schedule 
of  rates  to  be  charged  by  public  service  companies  in  a  given 
municipality,  is  not  invalid  solely  because  a  contract  holder  of 
one  of  the  public  service  companies  was  not  made  a  party  and 
notified  of  the  proceedings  before  the  Commission." 

The  soundness  of  this  decision  rests  upon  the  proposition  that 
on  the  question  of  making  rates  for  future  application  the  Rail- 
road Commission  was  not  bound  to  afford  a  hearing,  because  the 
act  of  the  Commission  in  fixing  such  rates  was  quasi  legislative; 
and  if  prescribed  rates  are  unreasonable  or  void  for  any  reason, 
there  is  a  remedy  by  resort  to  the  courts,  as  held  in  Union  Dry 
Goods  Co.  v.  Georgia  Public  Service  Corporation,  142  Ga.  841, 
83  S.  E.  946,  L.R.A.1916E,  358  (s.  c.  248  U.  S.  372,  39  Sup.  Ct, 
117).  The  Railroad  Commission  of  Georgia  may  afford  a  hear* 
ing  on  such  questions,  by  rule  or  otherwise,  as  a  matter  of  dis- 
cretion. Such  hearings  are  permitted,  but  not  required.  On 
investigation  of  an  order"  prescribing  rates  in  the  courts,  the  or- 
der is  presumptively  reasonable  and  just;  but  the  complaining 
party  will  be  permitted  to  submit  any  evidence  tending  to  show 
the  order  unreasonable  or  unjust,  or  otherwise  illegal,  without 
restriction  on  account  of  the  action  of  the  Railroad  Commission 
in  passing  the  order.     See  City  of  Atlanta  v.  Atlanta  Gaslight 

P.U.R.1920A. 


742  GEORGIA  SUPREME  COURT. 

Co.  supra.  Under  the  circumstances  it  would  not  be  obligatory 
to  afford,  to  a  person  to  be  affected  by  a  schedule  of  rates  appli- 
cable in  the  future,  a  hearing  before  the  Railroad  Commission 
on  the  question  of  making  such  rates.  It  is  recognized  generally 
that  in  prescribing  rates  for  future  application  a  ratermaking 
body  does  so  in  the  exercise  of  quasi  legislative  functions. 
Reagan  v.  Farmers'  Loan  &  Trust  Co.  154  IT.  S.  362,  14  Sup. 
Ct.  1047,  38  L.  ed.  1014;  Knoxville  v.  Water  Co.  212  IT.  S.  1, 
8,  29  Sup.  Ct.  148,  53  L.  ed.  371 ;  Louisville  &  N.  R  Co.  v.  Gar- 
rett, 231  U.  S.  298,  305,  307,  34  Sup.  Ct.  48,  58  L.  ed.  229. 

For  the  reasons  indicated,  the  fact  that  the  Railroad  Commig- 
dion  may  have  acted  in  part  upon  information  not  formally  in- 
troduced in  evidence  before  it,  would  not  render  void  its  order 
fixing  a  schedule  of  rates  to  be  applied  in  the  future.  The  plain- 
tiffs in  error  rely,  among  others,  upon  the  rulings  in  Interstate 
Commerce  Commission  v.  Louisville  &  N".  R.  Co.  227  U.  S.  88, 
33  Slip.  Ct  185,  57  L.  ed.  431 ;  Interstate  Commerce  Commis- 
sion v.  Union  Pacific  R.  Co.  222  U.  S.  541,  32  Sup.  Ct.  108,  56 
L.  ed.  308.  Both  of  those  cases  had  reference  to  the  powers  of 
the  Interstate  Commerce  Commission,  and  related  to  the  action 
of  the  Commission  while  exercising  its  quasi  judicial  functions 
under  section  15  of  the  Hepburn  amendment  to  the  Interstate 
Commerce  Commission  Act  (Act  June  29,  1906,  34  Stat.  584, 
<?.  3591,  §  15),  which  required  them  to  afford  a  hearing.  The 
reasoning  employed  in  those  cases  is  inapplicable  to  the  present 
case,  where  the  power  of  the  state  Railroad  Commission  was 
under  a  different  statute  that  authorized  the  Railroad  Commis- 
sion, in  the  exercise  of  a  quasi  legislative  function,  to  prescribe 
rates  applicable  in  the  future,  and  does  not  require  them  to 
afford  a  hearing,  and  where  the  order  of  the  Railroad  Commis- 
sion under  attack  was  passed  in  the  exercise  of  a  quasi  legisla- 
tive function. 

[5]  5.  In  the  suit  of  City  of  Atlanta  et  al.  v.  Railroad  Com- 
mission of  Georgia,  the  Georgia  Railway  &  Power  Company, 
and  the  Georgia  Railway  &  Electric  Company,  to  enjoin  the 
order  of  the  Railroad  Commission  referred  to  in  the  preceding 
division,  the  plaintiffs  served  the  Railroad  Commission  with  no- 
tice to  produce  "the  following  papers  and  documents  to  be  used 
as  evidence  for  the  plaintiffs :    (a)  All  reports,  returns,  or  sched- 
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ules  made  by  the  Georgia  Railway  &  Power  Company  or  under 
its  authority  or  by  any  of  its  officers  or  agents  for  it,  and  whether 
under  oath  or  not,  in  the  years  1911,  1912,  1913,  1914,  1915, 

1916,  1917,  and  1918,  showing  for  any  periods  the  net  earnings 
of  said  corporation,  and  likewise  showing  in  any  way  the  value 
of  any  of  the  property  and  assets  or  franchises  of  said  corpora- 
tion, (b).  The  record  and  report  which  you  have  in  your  pos- 
session of  all  the  evidence,  oral  or  documentary,  delivered  upon 
the  application  of  the  Georgia  Railway  &  Power  Company  for 
increased  rates  for  electric  current  for  light,  power,  and  other 
purposes,  which  application  was  decided  by  your  body  on  Au- 
gust 14,  1918.  (c)  A  detailed  inventory  and  appraisal  of  the 
property  of  the  Georgia  Railway  &  Electric  Company,  as  made 
March  18,  1912,  by  W.  A.  Baehr.  (d)  All  applications  made 
to  your  body  at  any  time  by  the  Georgia  Railway  &  Power  Com- 
pany or  the  Georgia  Railway  &  Electric  Company,  for  permis- 
sion to  issue  stocks  or  bonds,  together  with  the  action  of  the 
Commission  thereon.  All  the  documents  and  papers  aforesaid 
Are  in  your  possession;  and  the  plaintiff  gives  this  notice  in 
order  to  use  them  at  the  hearing  of  the  injunction  as  hereinbe- 
fore set  forth.  The  file  containing  the  petition  of  the  city  of 
Atlanta  against  the  Georgia  Railway  &  Electric  Company  or 
Georgia  Railway  &  Power  Company,  asking  for  a  reduction  in 
the  electric  current  for  heat,  light)  and  power,  (e)  All  papers 
accompanying  said  file  just  mentioned,  whether  the  same  be 
petitions  by  other  persons  for  like  reduction  in  rates,  and  also 
papers  showing  the  proposed  rates  finally  agreed  on  between  the 
city  of  Atlanta  and  said  electric  company,  (f )  All  schedules 
of  rates  for  light,  heat,  or  power  filed  by  the  Georgia  Railway 
&.  Electric  Company,  or  the  Georgia  Railway  &  Power  Com- 
pany, during  the  years  1911,  1912,  1913,  1914,  1915,  1916, 

1917,  and  1918.  (g)  Any  action  by  the  Railroad  Commission 
of  Georgia  upon  any  of  the  applications  or  schedules  hereinbe- 
fore referred  to.  Said  papers  and  documents  to  be  used  as  evi- 
dence by  the  plaintiff  upon  the  hearing  of  the  injunction  above 
referred  to." 

The  Railroad  Commission  declined  to  respond  to  the  notice, 
on  the  ground  that  the  papers  and  documents  called  for  were 
public  papers  required  to  be  kept  in  the  office  of  the  Commission, 
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and  that  the  Railroad  Commission  was  not  subject  to  the  proc- 
ess of  notice  to  produce.  The  court  held  that  the  Railroad 
Commission  was  not  bound  to  produce  the  papers,  and  error 
was  assigned  on  this  ruling.  Error  was  also  assigned  upon  the 
ruling  of  the  court  declining  to  require  the  Railroad  Commis- 
sion to  produce,  in  response  to  a  notice  to  produce,  certain 
"green  books"  kept  by  the  Georgia  Railway  &  Power-  Company, 
which  contained  a  statement  of  the  assets  and  liabilities  of  the 
power  company  and  its  subsidiary  companies,  which  "green 
books"  had  been  turhed  over  to  the  Railroad  Commission  bv  the 
Georgia  Railway  &  Power  Company  and  were  used  at  the  hear- 
ing before  the  Railroad  Commission.  The  judgment  refusing 
to  require  the  Railroad  Commission  to  produce  such  "green 
books"  was  upon  the  ground  that  it  was  not  required  by  law  to 
produce  its  original  documents.  It  is  declared  in  Civil  Code, 
§  5798: 

"The  certificate  or  attestation  of  any  public  officer,  either  of 
this  state  or  any  county  thereof,  shall  give  sufficient  validity  or 
authenticity  to  any  copy  or  transcript  of  any  record,  document, 
paper  of  file,  or  other  matter  or  thing  in  their  respective  offices, 
or  pertaining  thereto,  to  admit  the  same  in  evidence  in  any 
court  of  this  state." 

Section  5  of  the  Act  of  1907,  supra,  in  part  declares:  "The 
printed  reports  of  the  Railroad  Commission,  published  by  its 
authority,  shall  be  admissible  as  evidence  in  any  court  in  Geor- 
gia without  further  proof,  and  the  schedules  of  rates  made  by 
the  Commission  and  any  order  passed  or  rule  or  regulation  pre- 
scribed by  the  Commission  shall  be  admissible  in  evidence  in 
any  court  in  Georgia  upon  the  certificate  of  the  secretary  of  the 
Commission."    Ga.  L.  1907,  p.  73. 

In  Richardson  v.  Whitworth,  103  Ga.  741,  30  S.  E.  573,  it 
was  held:  "Since  administrators'  bonds  are  required  by  law 
to  be  recorded  and  kept  of  file  in  the  ordinary's  office,  a  duly 
certified  copy  of  such  a  bond  is  admissible  as  primary  evidence. 
Consequently,  the  introduction  of  'the  record'  of  such  a  bond 
was  properly  allowed  over  objection  thereto  based  on  the  ground 
that  the  original  had  not  been  produced  nor  a  copy  thereof 
'established.' " 

In  Metropolitan  Street  R.  Co.  v.  Johnson,  90  Ga.  500,  16 
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S.  E.  49  (3),  it  was  held:  "A  municipal  ordinance  may  be 
proved  by  the  production  of  the  original  book  of  ordinances, 
identified  as  such  by  the  clerk  of  the  corporation  and  shown  to 
have  come  from  his  custody.  Notwithstanding  the  statute  of 
September  19,  1891  (Acts  1890-91,  p.  109),  makes  an  official 
certified  copy  evidence,  it  is  not  the  exclusive  evidence." 

In  Civil  Code,  §  5837,  it  is  provided:  "The  several  courts 
shall  have  power  on  the  trial  of  any  cause  cognizable  before  them 
respectively,  on  notice  and  proof  thereof,  being  previously  given 
by  the  opposite  party  or  his  attorney,  to  require  either  party  to 
produce  books,  writings,  and  other  documents  in  his  possession, 
power,  custody,  or  control,  which  shall  contain  evidence  per- 
tinent to  the  cause  in  question,  under  circumstances  where  such 
party  might  be  compelled  to  produce  the.  same  by  the  ordinary 
rules  of  proceeding  in  equity." 

Under  the  strict  letter  of  this  law,  it  might  have  been  in  the 
power  of  the  court  to  have  required  the  Railroad  Commission 
to  produce  the  papers  called  for  by  the  notice;  but  all  of  the 
papers  held  by  the  Commission  called  for  by  the  notice  were 
ptiblic  records  of  the  Commissioners,  who  were  public  officers  of 
this  state.  As  such  they  were  open  to  inspection  by  the  public 
under  proper  regulation,  and  certified  copies  of  any  part  of  these 
records  were  admissible  as  primary  evidence.  It  would  be  a 
great  inconvenience  to  the  Railroad  Commission,  and  at  the  risk 
of  losing  the  papers  of  file  in  that  office,  if  it  should  be  required 
to  remove  original  documents  from  that  office  to  the  several 
courts  of  this  state,  to  be  used  as  evidence.  If  the  Commission 
should  be  required  to  produce  its  original  papers  on  notice  to 
produce  in  cases  where  the  Commissioners  were  themselves  par- 
ties to  a  suit,  it  would  likewise  be  done  under  a  subpoena  duces 
tecum  in  a  case  in  which  the  Commissioners  were  not  parties. 
These  and  other  reasons  might  be  suggested  why  the  court  should 
not  require  the  production  of  the  original  papers. 

[6]  6.  Under  the  pleadings  and  the  evidence,  the  judge  was 
authorized  to  hold  that  the  order  increasing  the  rates  was  not 
shown  to  be  unreasonable  or  unjust,  or  void  on  any  ground  of 
attack.  Under  such  circumstances  there  was  no  error  in  refus- 
ing an  injunction. 

Judgment  affirmed. 
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All  the  Justices  concur,  except 

Fish,  C.  J.  dissenting:  I  am  constrained  to  dissent  from  so 
much  of  the  opinion  of  the  majority  of  the  court  as  is  embodied 
in  the  third  headnote  and  the  corresponding  division  of  the  opin- 
ion. In  my  judgment  the  express  provisions  of  the  statute  set 
out  in  §  2662  of  the  Civil  Code  preclude  the  Eailroad  Commis- 
sion from  impairing  or  invalidating  any  contract,  made  with 
its  assent  subsequently  to  the  passage  of  the  Act  of  1907,  between 
a  municipality  and  a  public  utility  corporation  such  as  the  one 
which  is  a  party  to  this  case. 

Hill,  J.  (concurring  specially,  as  to  division  3  of  the  opinion)  : 
The  authority  to  determine  what  are  just  and  reasonable  rates 
is  vested  exclusively  in  the  Railroad  Commission  of  Georgia; 
and  regardless  of  contracts  between  the  city  of  Atlanta  and  the 
Georgia  Railway  &  Power  Company  fixing  rates,  and  whether 
the  Commission  assented  thereto,  the  Commission  properly  exer- 
cised its  power  in  fixing  the  rates  under  review. 


NEW  HAMPSHIRE  PUBLIC  SERVICE  COMMISSION. 

RE  TWIN  STATE  GAS  &  ELECTRIC  COMPANY. 

[D-561,  Order  No.  952.] 

Security  issues  —  Purpose  —  Interest  on  idle  investments. 

T.  Interest  on  money  invested  in  betterments  and  extensions  from 
the  first  of  the  month  after  the  expenditure  was  made  until  the  time 
when  the  work  is  completed,  iB  a  proper  charge  to  capital  account 
against  which  securities  may  be  issued. 

Security  issues  —  Purpose  —  Extensions  —  Cost  of  supervision* 

2.  The  cost  of  supervision  of  new  construction  work  is  a  proper 
charge  to  capital  account,  against  which  securities  may  be  issued. 

Security  issues  —  Purpose  —  Extensions  —  Cost  of  supervision. 

3.  In  fixing  the  amount  to  be  added  to  the  capital  account  for  the 
cost  of  supervising  new  construction,  the  exact  amount  expended  should 
be  ascertained  rather  than  taking  an  arbitrary  allowance  of  10  per 
cent  on  the  cost  of  such  construction. 


Return  —  Operating  expenses  —  Cost  of  supervision  of  extensions. 

Discussion  of  proper  method  of  charging  for  cost  of  supervision  of 
new  construction,  p.  748. 

[October  23,  1910.] 
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Petition  for  authority  to  issue'  bonds ;  granted. 

Gunnison,  Commissioner:  The  Twin  State  Gas  &  Electric 
Company  by  this  petition  seeks  permission  to  issue  bonds  to 
raise  $35,276.75  to  pay  for  additions,  extensions,  and  improve- 
ments to  its  property  from  March  1,  1918  to  July  1,  1919.  It 
claims  that  $9,448.61  was  expended  from  March  1,  1918  to 
January  1,  1919,  and  the  balance  of  the  $35,276.75,  to  wit, 
$25,828.14,  was  expended  from  January  1,  1919  to  July  1, 
1919. 

With  the  exception  of  two  items,  viz.,  the  one  being  a  10 
per  cent  charge  added  to  cost  price  for  supervision,  and  the  other 
an  arbitrary  charge  for  interest  on  idle  investment,  we  find  that 
the  petitioner  expended  the  amount  claimed,  as  shown  by  the 
exhibits  filed  with  the  petition.  We  also  find  that  it  was  neces- 
sary for  the  company  to  make  the  extensions,  additions,  and 
improvements  in  order  to  give  the  public  good  service,  and  that 
their  cost  was  reasonable. 

In  previous  cases  when  the  petitioner  has  asked  for  authority 
to  issue  securities,  the  Commission  has  expressed  its  disapproval 
of  the  company's  arbitrary  method  of  reckoning  interest  on  idle 
investment  during  construction,  and  its  10  per  cent  allowance 
for  supervision.  While  recognizing  these  items  to  be  proper 
capital  charges  we  stated  that  the  company  should  keep  an  accu- 
rate record  of  the  same  to  show  what  they  actually  were.  See 
Twin  State  Gas  &  E.  Co.  6  N.  H.  P.  S.  C.  372,  and  7  N.  H.  P. 
S.  C.  51, 

Interest  on  Idle  Investment. 

[1]  It  is  perfectly  apparent,  however,  that  the  capital  ac- 
count should  be  charged  with  everything  that  enters  into  the 
cost  of  construction.  This  will  include  what  it  cost  the  utility, 
to  get  the  money  to  do  the  work  just  as  it  does  what  it  cost  the 
utility  to  get  the  material  entering  into  the  work.  The  petition- 
er assures  us  that  its  practice  is  not  to  charge  interest  before 
money  has  actually  been  expended,  and  that  interest  ceases  as. 
soon  as  the  new  work  is  completed.  Our  understanding  former- 
ly was  that  at  the  beginning  of  each  month  interest  was  reck* 
oned  from  the  beginning  of  the  previous  month  for  all  work  done 
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during  that  month.  But  whatever  its  practice  has  been  in  the 
past  it  did  not  on  the  items  in  the  exhibit  filed  in  this  case  begin 
to  reckon  interest  until  the  beginning  of  the  month  following 
the  month  in  which  the  expenditures  were  made.  This  being 
sot  we  find  no  impropriety  in  the  interest  charges  in  this  case, 
and  the  same  are  allowed. 

Supervision. 

[2]  For  the  same  reason  that  interest  on  idle  investment  is  a 
proper  capital  charge  so  it  is  proper  for  the  company  to  charge 
to  its  capital  account  whatever  it  has  expended  for  supervision 
of  its  new  construction  work.  And  on  principle  it  makes  no 
difference  whether  that  supervision  was  performed  by  the  com- 
pany's regular  operating  officers  and  employees  or  by  someone 
hired  especially  for  that  purpose. 

It  is  true,  however,  so  far  as  we  can  ascertain,  that  very  few 
companies  make 'any  charge  to  plant  account  for  the  time  devot- 
ed to  construction  work  by  any  of  its  salaried  officers  and  man- 
agers who  are  paid  out  of  operating  revenue,  and  this  policy  has 
the  merit  of  being  conservative  and  tending  to  keep  the  capital- 
ization at  a  moderate  figure.  But  if  a  company  sees  fit  to  make 
a  charge  to  plant  account  for  this  kind  of  service  we  see  no  log- 
ical reason  why  it  should  not  do  so.  Which  is  the  better  policy 
to  pursue  will  depend  largely  upon  whether  a  company  is  suffi- 
ciently prosperous  to  pay  out  of  its  income  for  the  time  devoted 
by  its  regular  staff  to  supervision  of  construction  work.  Where 
to  do  so  would  make  the  rates  unreasonably  high  it  is  more 
equitable  that  such  expense  be  capitalized  and  the  patrons  of  the 
company  be  required  to  pay  only  a  return  upon  it. 

[3]  The  Twin  State  Gas  &  Electric  Company's  practice  is  to 
add  10  per  cent  to  the  cost  of  construction  to  cover  supervision 
by  its  own  officials,  employees'  liability  insurance,  and  other 
expenses  paid  out  of  operating  income  but  which  are  incurred 
for  the  benefit  of  construction.  The  10  per  cent,  however,  is 
not  added  to  what  is  paid  for  supervision  by  someone  outside 
the  company's  regular  operating  force. 

Our  criticism  to  this  percentage  charge  has  been  and  is  that 
it  is  an  arbitrary  estimate,  and,  therefore,  not  accurate.  We 
believe  that  some  better  plan  can  be  adopted  which  will  reflect 
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more  nearly  the  actual  cost  to  the  company.  But  while  we  do 
not  .approve  this  percentage  charge,  we  are  convinced  that  in 
this  particular  case  it  does  not  represent  more  than  it  should. 
Therefore,  we  shall  allow  it  in  this  instance,  trusting  that  in 
the  future  the  company  will  adopt  a  more  accurate  and  scien- 
tific method  of  determining  supervision  costs. 

Against  this  said  $35,276.75  the  petitioner  asks  permission 
to  issue  $28,200,  par  value,  of  its  5  per  cent  first  mortgage  gold 
bonds,  to  be  dated  October  1,  1913,  and  to  be  secured  by  its 
deed  of  trust  dated  October  1,  1913,  to  the  Guaranty  Trust  Com- 
pany of  New  York,  as  trustee,  and  $7,000,  par  value,  7  per  cent 
prior  lien  stock. 

It  is  desired  to  sell  these  bonds  at  not  less  than  80  per  cent  of 
their  face  value  with  the  privilege,  if  they  cannot  be  sold  qt 
that  price,  to  pledge  them  or  any  part  of  the  same  to  raise  p 
sum  not  less  than  66$  per  cent  of  their  face  value.  The 
previous  issues  of  bonds  (see  7  N.  H.  P.  S.  C.  51)  were  allowed 
to  be  issued  on  this  basis,  and  the  conditions  are  such  that  it 
seems  advisable  and  reasonable  to  allow  the  present  issue  to  be 
put  out  on  the  same  terms.  The  stock,  however,  is  to  be  sol<jl 
at  par. 

The  petition  is  granted  and  an  order  will  issue  accordingly. 

Worthen  and  Storrs,  Commissioners,  concurred. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

EE  A.  C.  DUTTON  LUMBER  COMPANY. 

[Case  No.  7016.] 

Certificates  of  convenience  —  Sidetrack  —  Construction  prior  to  appli- 
cation. 

1.  The  fact  that  certain  rails  were  laid  in  the  construction  of  a 
sidetrack  prior  to  an  application  to  the  Commission  for  permission  to. 
construct  such  track,  will  not  prevent  the  granting  of  the  application, 
where  no  attempt  was  made  to  use  the  rails  for   the  movement  of 
locomotives  and  cars. 

Certificates  of  convenience  —  What  constitutes  public  convenience. 

2.  The  construction  of  a  sidetrack  for  the  reception  and  delivery , 
of  freight  may  be  for  public  convenience  although  but  one  patron  will 
be  served. 
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Damages  —  Power  of  Commission  —  Construction  of  sidetrack. 

3.  The  New  York  Commission  cannot  award  judgments  for  any 
damages  resulting  from  the  construction  of  a  sidetrack. 


t  ' 


[October  7,  1919.] 


i  i 


Petition  under  §  53  of  the  Public  Service  Commissions  Law 
for  permission  to  construct  at  grade  a  single  track  railroad  sid* 
ing  across  Dutchess  avenue  in  city  of  Poughkeepsie ;  granted. 

By  the  Commission :  The  A.  C.  Dutton  Lumber  Company 
procured  from  the  mayor  and  council  and  the  board  of  public 
works  of  the  city  of  Poughkeepsie  a  franchise  for  the  construc- 
tion of  an  industrial  sidetrack  across  Dutchess  avenue  in  the 
city  of  Poughkeepsie  and  applied  to  the  Commission  for  per- 
mission to  construct  and  approval  of  the  exercise  of  said  fran- 
chise. A  public  hearing  was  held  in  the  city  of  Poughkeepsie 
October  3,  1919,  at  which  Robert  Wilkinson  appeared  for  the 
petitioner  and  the  New  York  Central  Railroad  Company  and 
'  the  United  States  Railroad  Administration,  and  Edward  W. 
C^onin,  a  property  owner  on  Dutchess  avenue,  appeared  in 
opposition.  At  the  hearing  Mr.  Wilkinson  stated  on  behalf  of 
the  New  York  Central  Railroad  Company  and  the  United 
States .  Railroad  Administration  that  they  joined  in  the  appli- 
cation and  that  the '  New  York  Central  Railroad  Company 
would  accept  an  assignment  of  said  franchise  and  that  such 
assignment  would  be  made  by  the  lumber  company. 

[1]  The  opposition  was  substantially  on  three  grounds,  first, 
that  the  operation  of  said  track  would  impair  the  value  of  Mr. 
Cronin's  property  and  the  property  of  others  in  the  neighbor- 
hood, second,  that  it  would  impede  safe  access  to  the  Hud- 
son River  and,  third,  that  because  of  the  proximity  of  two  gas 
tanks  and  an  oil  tank  belonging  to  the  Central  Hudson  Gas  & 
Electric  Company  a  danger  would  be  created  of  conflagration 
and  explosion.  In  addition  Mr.  Cronin  urged  that  the  track 
had*  already  been  constructed  in  violation  of  law  and  that  such 
illegal  construction  should  not  be  ratified.  As  to  this  point  it 
was  answered  that  owing  to  certain  exigencies  the  rails  had  been 
laid  across  the  street  after  the  franchise  had  been  secured  but 
that  there  had  been  no  operation  over  the  track  and  there  would 
be  none  unless  and  until  the  Commission  should  grant  its  approv- 
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al.  While,  perhaps,  technical  construction  should  not  have  been 
commenced  prior  to  the  approval  of  the  Commission,  it  is  clear 
that  the  Commission  cannot  object  to  the  laying  of  two  rails 
across  a  city  street  if  they  do  not  constitute  a  part  of  a  railroad 
or  a  sidetrack.  If  the  city  permits  such  a  construct  ion  it  is  a 
matter  not  within  the  jurisdiction  of  the  Commission.  It  is 
only  when  these  rails  are  sought  to  be  used  in  the  movement  of 
locomotives  or  cars  that  the  functions  of  the  Commission  become 
involved.  It  is  now  sought  to  use  the  rails  as  a  part  of  a  side- 
track and  regular  application  has  been  made  to  the  Commission 
for  that  purpose. 

Dutchess  avenue  is  for  the  greater  part  of  its  extent  a  res- 
idence street  in  the  northern  part  of  the  city.  It  formerly 
crossed  the  New  York  Central  tracks  in  the  line  of  the  street. 
Some  years  ago,  incident  to  improvement  of  the  railroad's  prop- 
erty, an  overhead  bridge  was  built  north  ef  Dutchess  avenue  to 
accommodate  the  traffic  of  Dutchess  avenue  and  that  of  Hoff- 
man street  lying  next  north.  Traffic  was  diverted  from  both 
.streets  over  this  bridge  and  the  Dutchess  avenue  crossing  closed. 
While  this  device  perhaps  was  the  best  the  topography  permit- 
ted, it  makes  a  very  awkward  overhead  crossing  of  the  railroad 
tracks  and  from  the  evidence  and  from  an  inspection  made  b^ 
the  sitting  Commissioner  it  appeared  that  the  real  injury  to  Mr. 
Cronin's  property  arose  at  that  time.  Between  the  New  York 
Central  tracks  and  the  Hudson  River  there  remain  three  or  four 
buildings  which  may  be  classed  as  residence  property.  One  at 
least  of  these  is  vacant.  The  street  descends  from  the  New  York 
Central  Railroad  tracks  a  very  considerable  grade  to  the  Hud- 
son River  where  it  terminates  at  a  ruinous  dock  belonging  to  the 
city  and  said  to  have  been  formerly  a  dock  used  by  whaling  ves- 
sels. It  is  also  said  that  it  is  the  only  dock  in  Poughkeepsie 
owned  by  the  city  but  it  is  at  present  unused  and  evidently  has 
been  unused  for  a  great  space  of  time.  The  Dutton  Lumber 
Company  occupies  a  considerable  tract  of  land  abutting  on  the 
north  side  of  Dutchess  avenue  and  extending  a  long  distance. 
It  is  said  that  at  the  time  of  the  hearing  the  lumber  company 
had  about  twelve  hundred  (1200)  carloads  of  lumber  on  this 
land.  It  has  various  buildings  also  upon  the  land  and  side- 
tracks connecting  at  the  north  with  the  New  York  Central  Rail- 

P.U.R.1920A. 


752  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

* 

road.  One  of  these  tracks  extending  now  into  a  storage  shed 
abutting  on  Dutchess  avenue  and  the  Hudson  River  it  is  pro- 
posed to  extend  across  Dutchess  avenue  alongside  of  a  planing 
mill  of  the  Dutton  Company  now  in  process  of  construction  sit- 
uated on  the  south  side  of  the  avenue.  The  sidetrack  at  Dutch- 
ess avenue  is  very  close  to  the  river  bank,  at  no  point  more  than 
20  feet  therefrom.  This  part  of  Dutchess  avenue  is  unpaved 
and,  while  it  has  sidewalk  space,  no  sidewalk  has  been  construct- 
ed except  an  old  stonewalk  for  part  of  the  width  in  front  of  one 
of  the  houses.  To  the  north  and  to  the  east  of  the  land  where 
the  planing  mill  is  being  erected  is  the  property  of  the  Central 
Hudson  Gas  &  Electric  Company.  The  planing  mill  will  be 
quite  near  one  of  its  gas  holders  and  a  tank  said  to  contain  oil 
Another  and  larger  holder  is  up  the  hill  100  or  more  feet  from 
the  site  of  the  mill. 

[2]  In  determining  the  question  of  public  convenience  and 
necessity  it  was  suggested  on  the  hearing  that  the  only  conven- 
ience subserved  was  that  of  the  Dutton  Lumber  Company.  The 
courts  have  answered  this  by  holding  that  the  reception  and  de- 
livery of  freight  on  a  private  sidetrack  are  a  part  of  the  busi- 
ness of  transportation  and  that  such  tracks  are  to  be  regarded  for 
many  purposes  as  an  extension  of  terminals.  New  York  Central 
&  H.  R'.  R.  Co.  v.  General  Electric  Co.  219  K  T.  227,  114  N.  E. 
115.  They  take  the  place  pro  tanio  of  public  team  tracks  and  a 
long  line  of  decisions  holds  that  their  use  is  in  effect  a  public 
use.  Measured  by  this  standard  there  is  in  the  legal  sense  a 
necessity  and  a  convenience  for  constructing  this  track  so  as  to 
reach  the  planing  mill  of  the  Dutton  Company.. 

[3]  As  regards  the  asserted  injury  to  Mr.  Cronin's  property 
and  the  property  of  others  the  Commission  cannot  determine 
such  damages  or  award  judgment  therefor.  Nor  can  it  give  in- 
junctive relief.  In  fact  it  may  consider  such  matters  only  in 
weighing  the  public  necessity  and  convenience  against  the  dis- 
advantages suffered.  Measured  by  this  test  the  track  at  the  foot 
of  Dutchess  avenue  close  to  the  river  bank  and  an  occasional 
movement  of  cars  thereover  cannot  be  held  to  be  such  a  disad- 
vantage as  to  outweigh  the  advantages  of  the  use  of  the  track. 
If  Mr.  Cronin  has  sustained  legal  damage  it  is  of  a  private  na- 
ture and  his  remedy  must  be  in  the  courts.     Mr.  Cronin  was 
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born  in  his  present  residence,  has  lived  there  all  his  life,  and 
has  a  strong  sentimental  regard  for  his  home  and  neighborhood. 
Commerce  has  swept  over  the  neighborhood  and  practically  ex- 
tinguished it  as  a  residence  district  The  sitting  Commissioner 
has  much  sympathy  for  Mr.  Cronin  in  this  situation  but  it  is 
due  not  to  the  construction  of  this  sidetrack  but  to  a  succession 
of  events  over  which  neither  he  nor  the  Commission  has  any 
control.  It  is  only  a  single  instance  of  the  irresis table  pressure 
of  business  upon  residences,  a  pressure  that  has  in  one  way  or 
other  succeeded  in  sweeping  aside  in  time  even  the  strongest 
restrictive  covenants. 

Access  to  the  river  will  not  be  sensibly  impeded.  It  is  said 
that  boys  visit  the  old  dock  for  swimming  purposes,  and  that 
adults  and  children  go  to  the  river  bank  in  the  evening  for  recre- 
ation. They  may  still  do  so  without  peril  under  the  terms  of 
the  order  it  is  proposed  to  make.  There  will  necessarily  be  few 
movements  of  cars  across  the  street.  These  will  necessarily 
be  made  entirely  or  almost  entirely  in  working  hours.  Every 
movement  will  be  protected  by  flag  and  must  necessarily  be  slow 
as  the  track  ends  only  about  100  feet  south  of  the  street. 

The  fire  and  explosion  danger  presents  on  its  face  a  serious 
consideration.  The  planing  mill  is  to  be  of  slow  burning  but 
not  fire  proof  construction.  A  representative  of  the  Central 
Hudson  Gas  &  Electric  Company  which  is  most  immediately 
concerned  testified  that  the  company  did  not  consider  the  opera- 
tion of  the  sidetrack  an  additional  hazard.  The  vice-president 
of  the  lumber  company  testified  that  he  had  consulted  insurance 
officials  and  that  they  did  not  regard  the  mill  as  an  extra  haz- 
ard. The  only  additional  fire  hazard  arising  from  the  use  of  the 
tracks  must  be  from  sparks  or  embers  from  the  locomotive.  As 
the  track  has  a  dead  end,  cars  must  be  pushed  across  Dutchess 
avenue  and  alongside  the  planing  mill  and  pulled  out  so  that 
the  locomotive  itself  cannot  approach  the  gas  holders.  The  dan- 
ger of  setting  fire  to  the  mill  by  such  sparks  or  embers  is  a  very 
small  additional  hazard  and  no  greater  than  exists  in  many 
places  where  railroads  are  operated  in  close  proximity  to  struc- 
tures more  or  less  inflammable.    The  petition  should  be  granted. 

All  concur;  Commissioner  Kellogg  in  the  result 
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OTW  YORK  PUBIilO  8ERVICE  COMMISSION,  8EOOND  DISTRICT. 

CUSTOMERS  OF  NYACK  • 

v.  • 
EOCKLAND  LIGHT  &  POWER  COMPANY. 

Tease  No.  6517.] 

CUSTOMERS  OF  SPRING  VALLEY 

v. 
EOCKLAND  LIGHT  &  POWER  COMPANY. 

[Case  No.  6526.] 

CUSTOMERS  OF  HAVERSTRAW 

v. 
ROCKLAND  LIGHT  &  POWER  COMPANY. 

[Case  No.  6529.] 

TRUSTEES  OF  VILLAGE  OF  PIERMONT 

v. 
EOCKLAND  LIGHT  &  POWER  COMPANY. 

« 

[Case  No.  6532.] 

Rates  —  Burden  of  proof  —  Unreasonableness  of  existing  rates, 

1.  Except  in  cases  of  common  carriers,  the  rule  is  that  where 
rates  even  if  long  established,  have  been  increased,  the  burden  of  proof 
is  upon  the  complainants  to  show  that  the  new  rates  are  unjust  or 
unreasonable. 

Bates  —  Burden  of  proof  —  Judicial  notice  of  existing  facts. 

2.  Although  upon  a  complaint  against  the  reasonableness  of  exist- 
ing rates,  there  is  no  evidence  before  the  Commission  except  that  pre- 
sented by  the  utility  in  support  of  the  rates,  the  Commission  may  take 
notice  of  the  reports  of  the  company  to  the  Commission,  and  the  gen- 
eral facts  affecting  the  utility. 

Return  —  Amount  —  Electricity. 

3.  A  return  amounting  to  6.88  per  cent  or  of  5.27  per  cent  if  cer- 
tain allowances  for  amortization  be  included,  cannot  be  considered  un- 
reasonably high. 


Rates  —  Factors  —  Comparison  of  rates. 

Discussion  of  unreliability  of  comparing  rates  of  other  utilities  in 
neighboring  communities,  p.  755. 

[October  28,  1919.] 

Complaint  against  increased  rates  for  electricity  in  Nyack, 
Spring  Valley,  Haverstraw,  and  Piermont,  and  against  in- 
creases in  gas  rates  in  Nyack  and  Piermont;  dismissed. 
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Irvine,  Commissioner:  These  four  complaints  are  against 
increased  rates  for  electricity  in  Nyack,  Spring  Valley,  Haver- 
straw,  and  Piermont  and  against  increases  in  gas  rates  in  Nyack 
and  Piermont.  The  rates  complained  against  are  15  cents  kil- 
owatt hour  for  electricity  less  one  cent  kilowatt  hour  for  prompt 
payment  and  $1.75  a  thousand  cubic  feet  for  gas  less  10  cents 
per  thousand  feet  for  prompt  payment.  The  former  net  rates 
were  13  cents  kilowatt  hour  for  electricity  and  $1<50  a  thousand 
cubic  feet  for  gas.  The  rates  went  into  effect  August  1,  1918, 
and  a  public  hearing  on  the  complaints  was  held  in  the  city  of 
New  York,  September  6,  1918. 

[1,  2].  The  only  evidence  offered  at  that  time  was  on  behalf 
of  the  company  and  tended  to  support  the  new  rates.  The  cases 
were  held  open  for  further  hearing  and  there  has  been  until 
recently  correspondence  with  complainants  on  the  subject  with 
the  result  that  the  only  complainant  manifesting  sufficient  inter- 
est to  follow  the  cases  expressed  his  desire  to  have  the  Commis- 
sion decide  them  on  the  evidence  already  before  it,  together  with 
such  information  as  could  be  gained  by  the  experts  of  the  Com- 
mission. Such  an  examination  has. been  made  by  the  light,  heat 
and  power  division  of  this  Commission.  In  all  such  cases  the 
Commission  is  more  or  less  restricted  by  the  condition  of  the 
law  as  declared  by  the  court  of  appeals  in  People  v.  Public  Serv- 
ice Commission,  215  N.  Y.  241,  where  it  was  held  that  even  in 
cases  where  rates  long  established  have  been  increased  the  bur- 
den of  proof  is  upon  the  complainants  to  show  that  the  new 
rates  are  unjust  or  unreasonable.  While  the  legislature  changed 
this  Tule,  in  so  far  as  it  affects  increases  of  rates  made  by  com- 
mon carriers  (Laws  of  1914,  chap.  240),  it  has  so  far  declined 
to  extend  its  action  to  other  utilities.  We,  therefore,  cannot  dis- 
turb the  present  rates  unless  we  can  find  from  a  preponderance 
of  the  evidence  that  they  are  unjust  and  unreasonable.  The 
testimony  is  entirely  that  of  company  officials  and  tends  to  sup- 
port the  rates.  Aside  from  this  we  can  take  notice  of  the  reports 
of  the  company  made  to  the  Commission  in  pursuance  of  law 
and  we  can  doubtless  take  notice  of  general  facts  affecting  the 
utilities  concerned.  Attention  is  called  to  the  existence  of  lower 
rates  in  other  communities  not  far  distant  from  those  served  by 
the  Rockland  Company.    This  is  pertinent  but  not  in  itself  suf- 
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ficient  to  justify  an  order  reducing  rates.  Residents  of  Portage 
v.  South  Shore  Natural  Gas  &  Fuel  Co.  4  N.  Y.  P.  S.  C.  (2d 
Dist)  659,  P.U.R.1916A,  543.  The  proper  effect  of  such  evi- 
dence is  indicated  by  the  opinion  of  the  Washington  Commission 
in  Public  Service  Commission  v.  Pacific  Power  &  Light  Co. 
P.U.R.1916B,  86,  where  it  is  said  that  such  comparisons  should 
throw  some  light  upon  the  question  of  the  rate  if  the  conditions 
are  the  same  or  at  least  justify  a  statement  of  the  reasons  for 
higher  rates  where  higher  rates  exist  under  seemingly  similar 
conditions.  The  practical  difficulty  with  all  such  evidentiary 
facts  is  that  they  require  a  detailed  examination  to  ascertain 
whether  conditions  are  similar.  The  rates  referred  to  are  chief- 
ly in  Westchester  County  where  they  were  fixed  by  the  Commis- 
sion aftr  a  long  investigation  and  different  rates  fixed  for  differ- 
ent communities.  Residents  of  White  Plains  v.  Westchester 
Lighting  Co.  4  N.  Y.  P.  S.  C.  (2d  Dist.)  269.  The  very  fact 
that  different  rates  were  found  necessary  in  different  communi- 
ties in  Westchester  County  shows  that  the  establishment  of  such 
rates  is  no  index  to  proper  rates  for  communities  in  Rockland 
County.  In  order  to  use  such  a  comparison  with  justice  would 
require  a  separate  investigation  into  operating  conditions  in 
every  community  whose  rates  should  be  offered  in  evidence.  In 
the  instant  case  attention  is  not  only  called  to  lower  rates  in 
some  communities  but,  by  the  company,  to  higher  rates  in  other 
communities.  We  are,  therefore,  relegated  to  an  examination 
of  the  evidence  relating  to  the  operations  of  this  particular  com- 
pany and  the  investigation  is  largely  based  upon  its  reports  to 
the  Commission  and  upon  the  evidence  in  other  cases  bearing  on 
the  affairs  of  the  company,  especially  Case  No.  3301  where  the 
property  of  the  company  was  at  the  time  of  its  present  organiza- 
tion thoroughly  investigated  and  its  property  allocated. 

The  company  has  fixed  its  rates  uniformly  throughout  its  ter- 
ritory and  we  find  nothing  to  justify  discrimination  among  the 
localities  concerned. 

[3]  Electricity.  The  fixed  capital  as  of  December  81,  1918, 
on  the  electric  side  is  $1,398,509.68;  construction  work  in  prog- 
ress was  estimated  at  $213,069.33;  working  capital  allowed  to 
electricity  at  $102,996.60.  This  last  item  has  been  scrutinized 
and  found  not  unreasonable.    The  construction  work  in  progress 
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is  based  on  the  testimony  of  the  company.  The  fixed  capital  at 
of  December  31,  1918,  is  based  on  the  findings  of  the  Commis- 
sion in  the  merger  Case  No.  3301  with  additions  and  retire- 
ments since  that  time.  This  gives  a  total  of  $1,714,575.61.  In 
the  merger  case  there  were  two  items  of  capital  to  be  amortized 
amounting  to  $285,000.  On  the  basis  on  which  the  valuation 
was  made,  it  is  probable  that  a  portion  or  all  of  these  intangible 
items  should  be  allowed  in  fixing  a  rate  but  for  the  purpose  of 
the  present  case  we  accept  the  rate  base  of  $1,714,575.61.  This 
is  an  irreducible  minimum.  The  income  account  for  1918 
which  includes  five  months  operation  under  the  new  rates  shows 
total  revenue,  $300,273.16,  with  operating  expenses,  including 
taxes,  $183,852.90,  or  an  income  from  electric  operations  of 
$116,420.26.  Deducting  the  required  amortization  there  is  a 
net  income  of  $105,389.05.  If  the  amortization  be  excluded 
we  find  a  return  of  6.88  per  cent  and  if  it  be  included  as  a  deduc- 
tion from  income  a  return  of  5.27  per  cent.  Neither  return 
can  be  considered  unreasonably  high. 

Gas. 

Fixed  capital,  Dec.  31,  1918   $239,507.92 

Construction  work  in  progress   7,650.47 

Working  capital 25,749.15 

Total    $272,907.54 

Revenue    $55,955.43 

Estimated  increase  if  new  rate  had  applied  throughout  entire 

year    • 3,554.57 

Other  revenue   358.60 

Total  estimated  revenue  for  1918  operations  assuming  present 

rate  to  have  been  in  effect  the  entire  year  $59,868.60 

Operating  expenses  including  taxes  54,784.27 

income  from  gas  operations  $5,084.33 

In  General.  The  Commission  is  quite  aware  of  the  fact  that 
operations  in  1918  were  unusually  expensive.  The  Commission 
has  not  regretted  the  delay  in  the  final  submission  of  this  case 
because  it  has  hoped  that  operating  costs  would  fall  and  that 
the  cases  might  be  reopened  for  further  evidence  reflecting  such 
a  decrease  as  would  permit  a  reduction  of  the  rates.  While 
there  has  been  a  substantial  reduction  in  the  cost  of  oil  the  Com- 
mission is  not  aware  of  reductions  in  other  items  of  expense 
sufficient  in  character  to  affect  the  result.  It  is,  therefore,  of 
the  opinion  that  the  complaints  must  be  dismissed  but  the  orders 
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will  be  made  of  short  duration  in  the  hope  that  conditions  may 
so  change  as  to  justify  at  the  end  of  the  period  fixed  a  change 
in  rates  satisfactory  both  to  consumers  and  to  the  company. 

All  concur. 


NEW  YORK  SUPREME  COURT,  APPELLATE  DIVISION,  SECOND 

DEPARTMENT. 

BE  EIGHTY-FOURTH  STREET  IN  BOROUGH  OP  QUEENS, 

CITY  OF  NEW  YORK. 

[178  N.  Y.  Supp.  617.] 

Commissions  —  Jurisdiction. 

1.  The  Pliblic  Service  Commission  cannot,  under  the  New  York 
statutes,  go  back  of  a  resolution  of  the  board  of  estimate  and  appor- 
tionment of  the  city  of  New  York,  reciting  that  there  is  a  necessity 
for  the  extension  of  a  street  across  the  tracks  of  a  railroad  corporation. 

Certificate  of  convenience  —  Railroad  crossing  —  Sufficiency  of  find- 
ing. 

2.  A  finding  upon  sufficient  evidence  that  "the  public  necessity" 
required  the  extension  of  a  street  across  a  railroad  satisfies  a  statutory 
requirement  that  the  extension  is  "necessary,"  although  the  Word 
"necessary"  does  not  appear  in  such  finding. 


Necessary  —  Definition. 

Definition  of  the  word  "necessary"  within  the  meaning  of  §  90  of 
the  New  York  Railroad  Law,  p.  760. 

[November  7,  1919.] 

Appeal  from  an  order  and  determination  of  the  New  York 
Public  Service  Commission  in  the  matter  of  the  application  of 
the  city  of  New  York,  and  so  forth,  as  to  Eighty-fourth  street 
(Digby  street),  borough  of  Queens,  extending  a  street  across  the 
tracks  of  the  Long  Island  Railroad  Company ;  affirmed. 

Appearances:  Louis  J.  Carruthers,  of  New  York  City,  for 
appellant;  Harry  Myron  Chamberlain,  of  New  York  City,  for 
respondent  Public  Service  Commission;  Vincent  Victory,  of 
New  York  City  (William  P.  Burr,  Corp.  Council,  and  J.  P. 
O'Brien,  both  of  New  York  City,  on  the  brief),  for  respondent 
city  of  New  York. 
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Jenks,  P.  J.:  This  appeal  is  from  an  order  and  determina- 
tion of  the  Public  Service  Commission  in  procedure  of  extend- 
ing a  street  in  the  city  of  New  York  across  the  tracks  of  a  rail- 
road corporation.  The  appeal  challenges  the  jurisdiction  of  the 
Commission,  in  that  the  board  of  estimate  and  apportionment 
did  not  conform  to  the  procedure  prescribed  by  §  90  of  the  Rail- 
road Law  (Consol.  Laws,  chap.  49)  necessary  to  confer  that 
jurisdiction.  The  board  of  estimate  and  apportionment  did  pro- 
ceed under  the  statute' to  finality.  Although  it  seems  that  the 
appellant  had  the  right  to  appeal  from  the  final  determination 
of  the  board  of  estimate  and  apportionment  (Matter  of  Dela- 
van  Avenue,  167  N.  Y.  256,  60  K  E.  589 ;  Matter  of  North 
Third  Avenue,  32  App.  Div.  394,  53  N.  Y.  Supp.  46),  the 
appellant  did  not. 

[1]  As  to  the  power  of  the  Public  Service  Commission  to 
pass  upon  these  jurisdictional  questions,  it  is  \yell  said  by  this 
court  in  its  first  department:  "But  so  far  as  the  Public  Serv- 
ice Commission  is  concerned,  it  cannot  go  back  of  the  resolution 
of  the  board  of  estimate  and  apportionment,  whicn  recites  that 
the  necessity  for  the  change  has  been  duly  found. "  Matter  of 
City  of  New  York  (Third  Avenue),  183  App.  Div.  688,  170  N. 
Y.  Supp.  470. 

Nevertheless,  as  the  questions  are  jurisdictional,  I  shall  con- 
sider them  so  far  as  seems  necessary  upon  this  appeal. 

[2]  I  think  that  the  appellant,  the  Long  Island  Railroad 
Company,  was  afforded  a  hearing  before  the  board  of  estimate 
and  apportionment  upon  the  "necessity"  of  the  improvement, 
within  the  contemplation  of  section  90  of  the  Railroad  Law. 
There  was  not  and  is  not  contention  that  the  notice  required  by 
the  said  statute  in  the  procedure  of  the  board  of  estimate  and 
apportionment  was  not  duly  published  and  advertised.  And  it 
was  conceded  at  the  hearing  before  the  Public  Service  Commis- 
sion that  the  notice  of  the  hearing  before  the  board  of  estimate 
and  apportionment  also  provided  that  the  said  board  would  at 
the  time  stated  "grant  a  public  hearing  to  the  Long  Island  Rail- 
road Company  pursuant  to  the  provisions  of  the  Railroad  Law 
under  necessity"  (on  the  necessity?)  "of  laying  out  the  afore- 
said pedestrian  crossing,"  and  that  such  notice  was  served  upon 
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that  company.  The  record  shows  that  that  board  held  the  hear- 
ing at  the  time  and  place  prescribed.  There  is  no  contention 
that  the  Long  Island  Railroad  Company  was  misled  or  preclud- 
ed, so  that  it  could  not  appear  to  be  heard. 

I  think  that  the  procedure  of  the  board  of  estimate  and  appor- 
tionment satisfies  the  statute  (§  90  of  the  Railroad  Law),  in 
that  there  was  a  determination  that  the  extension  wqs  "neces- 
sary." The  word  "necessary"  does  not  appear  in  the  final  re- 
solves of  the  said  board.  But  the  question  is  whether  the  deter- 
mination satisfies  the  spirit  of  the  statute,  not  whether  it  uses 
this  apt  word. 

"The  word  'necessary*  .  .  .  has  not  a  fixed  character  pe- 
culiar to  itself.  It  admits  of  all  degrees  of  comparison,  and  is 
often  connected  with  other  words,  which  increase  or  diminish 
the  impression  the  mind  receives  of  the  urgency  it  imports." 
McCulloch  v.  State  of  Maryland,  4  Wheat  at  page  414.  4  L.  ed. 
579. 

"Necessary"  may  mean  indispensable,  or  needful,  or  even 
reasonably  convenient.  It  has  been  held  with  respect  to  cross- 
ings that  necessity  means,  not  the  absolute,  but  the  practical, 
necessity,  and  that  even  the  "reasonable  convenience"  satisfies 
the  word.  Vice  v.  Eden,  113  Ky.  255,  68  S.  W.  125 ;  Railway 
Co.  v.  Odeneal,  73  Miss.  40,  19  South.  202 ;  Chalcraft  v.  Louis- 
ville, E.  &  St.  L.  R.  Co.  113  111.  at  page  87.  See  too  Jones  v. 
Seligman,  81  N.  T.  at  page  195;  Matter  of  North  Third. 
Avenue,  32  App.  Div.  at  page  396,  53  N.  Y.  Supp.  46. 

The  work  contemplated  by  the  statute  in  this  instance  is  the 
extension  of  a  city  street  across  the  tracks  of  a  railroad  corpora- 
tion in  that  city  in  such  fashion  as  secures  the  immunity  of 
pedestrians  from  the  danger  of  the  cars  worked  by  the  railroad 
corporation.  The  necessity  imported  in  this  statute  is  not  abso- 
lute or  indispensable,  because  in  the  nature  of  things  the  public 
could  cross  at  grade,  if  the  street  were  but  extended.  Such 
necessity  presumably  is  not  absolute  or  indispensable  at  this 
point,  because  normally  in  a  city  other  streets  not  far  away 
afford  crossings,  either  absolutely  or  reasonably  safe.  Mere 
convenience  should  not  satisfy  the  term,  in  view  of  the  law  that 
casts  a  part  of  the  cost  of  the  improvement  upon  the  railroad 
corporation.    The  question  of  fact  before  the  board  of  estimate 
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and  apportionment  is  whether,  in  Tiew  of  the  locality  of  other 
facilities  for  crossing  with  proper  safety  within  reasonable 
access  to  travelers  in  that  place,  and  of  other  streets  of  the  vicin- 
age where  safe  crossings  could  be  ordered,  the  volume  of  public 
travel  now  and  presently  convinces  the  board  that  this  crossing 
is  reasonably  needful.  This  court  in  its  first  department  (ut 
supra,  183  App.  Div.  at  page  694,  170  N.  Y.  Supp.  475)  uses 
this  expression :  "Doubtless  the  widening  must  be  a  reasonable 
one  and  made  for  the  honest  purpose,"  etc. 

After  all  said,  the  principal  consideration  of  the  "necessity" 
is  the  public  welfare.  We  find  that  in  direct  proceedings  on  the 
contemplated  improvement  the  board  of  estimate  and  apportion- 
ment did  resolve  that  "the  public  interest"  required  a  contin- 
uance of  the  street  by  a  change  in  the  map  or  plan  of  the  city, 
that  such  change  was  thereupon  made,  and  that  thereupon  the 
board  by  its  formal  resolve  made  formal  request  for  the  proceed- 
ings taken  by  the  Public  Service  Commission.  I  think  that  the 
requirement  of  necessity  was  satisfied. 

The  final  determination  of  the  board  had  sufficient  support, 
and  as  there  are  no  facts  that  indicate  any  abuse  of  the  discre- 
tion reposed  in  the  board;  there  is  no  reason  for  disturbance  by 
this  court  either  upon  the  merits  or  for  error  of  procedure.  See 
Matter  of  Town  Board  v.  Fitchburg  R  Co.  53  App.  Div.  16,  65 
N.  Y.  Supp.  498,  affirmed  169  N.  Y.  609,  62  N.  E.  1101. 

Order  and  determination  affirmed,  with  $10  costs  and  dis- 
bursements. 

All  concur. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

EDWARD  M.  KBIEB 

v. 

NASSAU  &  SUFFOLK  LIGHTING  COMPANY. 

[Case  No.  7107.] 

Payment  —  Discontinuance  —  Charge  for  reconnection. 

A  gas  company  which,  upon  the  refusal  of  a  consumer  to  pay  his 
monthly  bill,  dug  down  in  the  street  and  disconnected  the  service  pipes, 
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-  there  being  no  curb  cock,  cannot,  upon  the  consumer's  paying  his  bill 
and  demanding  service  again,  require  consumer  to  reimburse  it  for  the 
expense  incurred,  where  neither  the  statutes  of  the  state  nor  the  rules 
of  the  company  make  any  provision  for  expenditures  off  the  premises  of 
the  consumer  and  no  new  material  is  required. 

[December  2,  1919.] 

Complaint  as  to  shutting  off  of  gas  service  and  refusal  to 
restore  such  service;  service  ordered  restored. 

Appearances:  Henry  MacDonald,  Esq.,  attorney  for  respond- 
ent; William  Rappeport,  Esq.,  as  auditor  and  Cyrus  Stewart, 
Esq.,  as  construction  foreman  of  respondent. 

Barhite,  Commissioner:  A  former  customer  of  the  Nassau 
&  Suffolk  Lighting  Company  makes  complaint  that  the  company 
has  shut  off  the  gas  service  from  his  residence  and  refuses  to 
restore  the  same.  The  facts  are  as  follows:  The  customer  in 
question  had  neglected  to  pay  his  monthly  bills  as  required  by 
the  rules  of  the  company.  Orders  were  given  by  the  proper 
official  to  cut  off  the  service.  The  foreman,  to  whom  the  order 
was  given,  before  beginning  the  work  as  directed,  went  to  the 
office  to  ascertain  if  the  bill  had  been  paid  and  found  that  the 
amount  was  still  due  the  company.  The  workmen  employed  for 
that  purpose,  dug  down  in  the  street  to  the  service  pipe  leading 
from  the  main  to  the  consumer's  dwelling  and  disconnected  the 
same.  There  was  no  curb  cock  so  that  the  method  employed 
was  the  only  way  that  the  disconnection  could  be  made  outside 
of  the  customer's  property.  The  company  claims  that,  previous- 
ly, permission  to  enter  the  house  and  remove  the  meter  had  been 
demanded  and  refused.  While  the  men  were  at  work,  the  wife 
of  the  customer  went  to  the  office  of  the  company  and  paid  the 
amount  due.  When  she  returned  the  disconnection  had  been 
made  and  the  work  finished.  The  company  now  demands  a  de- 
posit of  $25  before  restoring  service  to  pay  for  the  expense  of 
disconnecting  the  pipes  and  connecting  them  for  further  use. 
Our  view  of  the  matter  makes  it  unnecessary  to  determine  wheth- 
er the  required  charge  is  reasonable  in  amount. 

Under  §§62  and  63  of  the  Transportation  Corporations  Law, 
the  complainant  is  entitled  to  have  his  service  restored  within 
ten  days  after  he  makes  a  written  application,  and,  in  addition, 
if  the  company  so  requires,  he  deposits  a  reasonable  sum  as  se- 
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curity  for  the  service  for  two  calendar  months.  Section  63  also 
provides  that  if  required  by  the  company,  the  applicant  shall 
deposit  with  the  corporation  a  sum  of  money  sufficient  to  pay 
the  cost  of  his  portion  of  the  pipe  or  wire  required  to  be  laid,  and 
the  expense  of  laying'  such  portion. 

Section  65  of  the  Transportation  Corporations  Law  also  pro- 
vides that  if  any  person  supplied  with  gas  refuses  to  pay  the 
remuneration  due  for  the  same,  the  company  may  prevent  the 
gas  from  entering  the  premises  of  the  consumer  and  the  em- 
ployees of  the  company  may,  between  the  hours  of  eight  o'clock 
a,  m.  and  six  o'clock  ?.  m.,  enter  the  premises  and  may  discon- 
nect any  meter  or  other  property  from  the  mains. 

If  we  examine  the  schedules  and  the  rules  and  regulations  of 
the  company  filed  with  this  Commission,  we  find  only.two  pro- 
visions which  require  notice:  One  is  to  the  effect  that  a  charge 
will  be  made  for  all  work  done  on  consumer's  premises,  and  the 
other  is  practically  a  reiteration  of  the  terms  of  the  statute  and 
provides  that  the  company's  agents  shall  have  the  right  of  free 
access  to  the  consumer's  premises  at  all  reasonable  times  for  fhe 
purpose  of  inspecting,  reading,  or  exchanging  the  meter,  or  re- 
moving the  company's  property.  An  examination  of  the  stat- 
utes and  of  the  company's  rules  and  regulations  shows  ho  war- 
rant for  a  charge  to  restore  service  to  the  complainant  No  work 
is  required  upon  the  customer's  premises ;  the  pipe  was  discon- 
nected in  the  street ;  there  is  no  necessity  for  furnishing  or  relay- 
ing any  new  or  additional  pipe. 

When  the  complainant  refused  to  pay  his  account,  the  com- 
pany had  the  right,  under  the  statute,  to  refuse  to  furnish  him 
with  gas  and  the  law  points  the  way  in  which  the  premises  may 
be  disconnected  from  the  company's  mains,  and,  although  the 
customer  may  have  refused  access  for  the  purpose  of  removing 
the  meter  or  doing  other  necessary  work,  yet,  by  invoking  the  aid 
of  the  courts,  entrance  could  have  been  forced.  The  company 
did  not  adopt  the  method  provided  by  statute,  but  followed  a 
course  of  its  own.  The  statute  may  provide  a  way  which  is  in- 
convenient, or,  as  expressed  by  the  attorney  for  the  company 
upon  the  hearing,  "almost  impracticable,"  but,  nevertheless,  the 
method  provided  by  statute  must  be  followed  if,  as  here,  reim- 
bursement is  asked  for  the  expense  incurred,  and  then  such  ex* 
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pense  can  only  be  made  good  when  the  statute  provides  for  such 
course. 

The  complainant  is  entitled  to  be  again  furnished  with  gas 
upon  complying  with  such  conditions  as  the  law  authorizes  the 
company  to  impose. 

All  concur. 
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CITY  OF  FAEGO  et  al. 

v. 

UNION  LIGHT,  HEAT  &  POWER  COMPANY  et  al. 

[Case  No.  1500.] 

Valuation  —  Original  cost. 

1.  Original  cost,  as  reflected  by  the  balance  sheet  of  a  company,. 
.    cannot  be  given  serious  consideration   in   a  valuation   for  rate  mak- 
ing, but,  wherever  possible,  original  cost  should  be  given  due  consid- 
eration in  arriving  at  present  value. 

Valuation  —  Fair  value  —  Ascertainment. 

2.  There  is  no  hard  and  fast  rule  that  may  be  used  as  a  fixed 
method  of  procedure  for  determining  fair  value  for  rate  making,  and 
the  Commission  must,  therefore,  take  into  consideration  the  peculiari- 
ties of  each  particular  case,  and  investigate  all  factors  that  will  con- 
tribute toward  the  determination  of  such  value. 

Valuation  —  Reproduction  cost  —  Unit  prices. 

3.  Unit  prices  based  on  a  five-year  period  with  1916  as  the  index, 
include  a  fair  consideration  of  present  high  prices  in  a  valuation  for 
rate  making. 

Valuation  —  Ascertainment  of  value  —  Evidence. 

4.  No  allowance  should  be  made  for  the  value  of  covering  on  steam 
mains  and  services,  where  the  contention  is  made  that  the  mains  are 
not  covered,  as  claimed  by  the  company,  and  no  actual  investigation  is 
made  to  determine  their  condition. 

Valuation  —  Paving  over  mains. 

5.  In  a  valuation  for  rate  making,  paving  was  allowed  to  be  capi- 
talized on  the  basis  of  the  actual  cost  to  the  company. 

Valuation  —  Property  not  in  use. 

6.  A  building  not  used  or  useful  for  the  service  of  a  utility  should 
not  be  included  in  the  inventory  in  determining  the  fair  value  of  the 
company's  property  for  rate  making. 

Valuation  —  Overhead  expenses. 

7.  An  allowance  of  15  per  cent  for  overheads!  agreed  upon  by  the 
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parties,  was  reduced  by  the  North  Dakota  Commission  to  12  per  cent, 
the  latter  amount  being  arrived  at  by  a  study  of  the  history  and  fi- 
nances of  the  company. 

Valuation  —  Cost  of  establishing  business  —  Evidence. 

8.  The  North  Dakota  Commission  is  not  inclined  to  consider  claims 
for  development  costs  without  absolute  proof  thereof;  and,  in  deter- 
mining the  cost  of  reproducing  the  property  in  a  valuation  for  rate 

t  making,  no  allowance  should  be  made  for  the  establishment  of  the 
business,  where  there  is  nothing  in  the  record  to  indicate  that  the 
method  of  arriving  at  present  value  does  not  include  a  full  consid- 
eration of  the  property  as  an  established  and  going  concern. 

Valuation  —  Working  capital. 

9.  An  allowance  of  6  per  cent  of  the  physical  value  of  the  prop- 
erty of  a  public  utility  was  made  for  working  capital  in  a  valuation 
for  rate  making,  the  amount  being  arrived  at  by  an  actual  approxi- 
mation and  estimate  of  the  requirements  of  the  company. 

Valuation  —  Property  not  in  use. 

10.  Real  estate  not  necessary  or  useful  for  utility  purposes  under 
present  conditions,  and  not  essentiarfor  use  in  any  near  future  develop- 
ment of  the  company,  should  not  be  included  in  the  inventory  of  its 
property  in  a  valuation  for  rate  making. 

Depreciation  —  Valuation  for  rate  making. 

11.  In  the  main,  3$  per  cent  is  a  sufficient  and  adequate  allow- 
ance for  depreciation  in  a  valuation  for  rate  making,  for  all  of  the 
general  property  of  an  electric  utility,  2}  per  cent  for  that  of  a  gas 
utility,  and  4  per  cent  for  that  of  a  steam  heat  utility. 

Apportionment  —  Valuation  for  rate  making  —  Utility  departments. 

12.  The  property  of  a  utility  devoted  to  the  service  of  electric,  gas, 
and  steam  heat  consumers,  should  not  be  treated  as  a  unit  in  a  valua- 
tion for  rate  making,  but  should  be  apportioned  between  the  different 
services. 

Apportionment  —  Values  —  Property  in  different  states. 

13.  Consumers  in  North  Dakota  should  not  be  required  to  pay  a 
return  on  the  fair  present  value  of  utility  property  in  excess  of  the 
amount  thereof  properly  chargeable  and  assignable  to  the  service  in 
the  state. 

Apportionment  —  Workmen's  compensation  —  Departments  of  util- 
ity. 

14.  An  amount  allowed  for  workmen's  compensation  was  appor- 
tioned between  the  electric,  gas,  and  steam  heating  departments  of  & 
utility  on  a  basis  that  approximated,  with  as  much  accuracy  as  possi- 
ble, the  exact  amount  assignable  for  compensation  to  each  utility. 

Accounting  —  Taxes  —  Fixed  capital  charge  —  Operating  expenses. 

15.  The  North  Dakota  Commission  is  not  inclined  to  regard  taxes 
as  a  fixed  capital  charge,  especially  where  it  has  been  the  practice 
of  the  company  to  include  taxes  as  an  operating  expense. 
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Return  «—  Electric,  gasf  and  steam  heat  utility  —  Percentage. 

16.  An  allowance  of  8  per  cent  for  return  on  the  fair  present  vain* 
of  the  property  of  an  electric,  gas,  and  steam  heat  utility,  waa  held 
reasonable. 


Valuation  —  Fair  value  —  Ascertainment, 

Discussion  of  method  of  ascertaining  fair  value  for  rate  making, 
p.  771. 

Valuation  —  Going  value  —  Wisconsin  method. 

Discussion  of  Wisconsin  method  of  ascertaining  going  value  or  the 
cost  of  developing  the  business,  p.  781. 

Apportionment  —  Expenses  —  Electric  and  heat  utilities. 

Table  of  apportionment  of  expenses  between  .electric  and  heat  utili- 
ties, p.  704. 

Apportionment  —  Electric  expenses  —  Between  states. 

Table  of  apportionment  of  expenses  of  electric  utilities  between  dif- 
ferent states,  p.  796. 

Apportionment  —  Oas  expenses  —  Between  states. 

Table  of  apportionment  of  gag  operating  expenses  between  states, 
p.  796. 

Apportionment  —  Electric  expenses  —  Between  states. 

Table  of  apportionment  of  expenses  of  an  electric  utility  between 
states,  p.  802. 

Bates  —  Difference  between  electric  power  and  lighting  rates. 

Discussion  of  difference  between  electric  power  rates  and  electric 
lighting  rates  for  residences,  p.  806. 

[September  10,  1919.] 

Proceeding  to  determine  the  reasonableness  of  rate9  of  elec- 
tric, gas,  and  steam  heating  utility;  property  of  company  valued 
and  rates  fixed. 

Complaint  was  filed  separately  by  Fargo  and  Grand  Forks 
under  the  provisions  of  chapter  208  of  the  Session  Laws  of 
1915,  which  provided  that  upon  resolution  from  the  governing 
body  of  a  city  petitioning  the  Board  of  Railroad  Commission- 
ers, it  shall  be  the  duty  of  the  Commission  to  establish  and  fix 
just  and  reasonable  rates.  This  statute  is  superseded  by  House 
JBill  97,  Session  Laws  of  the  16th  Legislative  Assembly,  1919, 
which  became  effective  March  5th,  1919.  The  resolutions  as 
filed  under  the  provisions  of  the  former  statute  were  continued 
and  heard  under  the  provisions  of  House  Bill  97,  known  as  the 
Utility  Law.  The  complaint  was  filed  separately  by  the  govern- 
ing body  of  each  city  a  party  to  the  proceedings,  but  by  agree- 
ment between  the  counsel  for  the  companies,  the  cities,  and  the 
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Commission,  the  cases  were  united  for  one  hearing,  and  it  was 
stipulated  by  the  agreement  that  all  parts  and  portions  of  the 
evidence  that  might  be  common  and  pertinent  to  both  hearings 
shorld  be  considered  as  testimony  in  each  case. 

Appearances:  F.  E.  Packard,  assistant  Attorney  General  of 
the  state;  W.  H.  Shure,  for  the  city  of  Fargo;  Thomas  McDer- 
mott,  St.  Paul,  R.  M.  Campbell,  of  Cummins  Roemer,  Flynn 
and  McKenna,  Chicago,  and  Andrew  Miller  of  Bismarck,  North 
Dakota,  appearing  for  the  defendant  companies. 

By  the  Commission:  Complaint  against,  excessive  rates 
charged  by  the  Red  River  Power  Company  was  filed  with  the 
Board  of  Railroad  Commissioners  by  the  city  council  of  Grand 
Forks  on  March  4th,  1918.  This  complaint  charged  that  an 
unreasonable  and  arbitrary  increase  in  the  rates  for  electricity 
and  gas  was  made  by  the  company  as  of  January  1st,  1918.  At 
this  time  the  company  made  a  general  and  uniform  increase  in 
its  entire  schedule  of  rates  of  10  per  cent 

Hearings  were  set  by  the  Commission  at  various  times  through- 
out the  ensuing  year  continuing  from  April  4th,  1918,  until 
March  25th,  1919,  when  the  case  duly  came  on  for  hearing.  In 
the  meantime,  July  1st,  1918,  the  company  made  a  still  further 
increase  in  its  rates  amounting  from  20  to  60  per  cent  increase 
over  the  prior  schedule  of  rates  effective  as  of  December  31st, 
1918.  The  rates  in  Fargo  were  increased  by  the  Union  Li^ht. 
Heat  &  Power  Company,  on  the  same  basis  as  the  rates  in  Grand 
Forks  were  increased  by  the  Red  River  Power  Company.  On 
July  3rd,  1918,  application  was  made  by  the  city  of  Fargo  to  the 
Board  of  Railroad  Commissioners  for  relief  against  the  in- 
creased rates,  which  were  claimed  to  be  extortionate  and  unrea- 
sonable. In  the  case  of  Fargo,  hearings  were  postponed  from 
August  15,  1918  to  March  25,  1919. 

At  the  time  the  complaints  of  both  cities  were  originally  filed 
with  the  Commission,  its  jurisdiction  over  rates  was  contained 
in  chapter  208  of  the  14th  Legislative  Session,  Session  Laws  of 
1915.  This  statute  provided  that  upon  a  resolution  of  the  gov- 
erning body  of  a  city  properly  filed  with  the  Board  of  Railroad 
Commissioners,  it  shall  be  the  duty  of  the  Commission,  upon 
due  notice,  to  fix  a  date  for  a  hearing  on  such  complaint  and  to 
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establish  and  fix  just  and  reasonable  rates.  The  resolutions 
originally  filed  by  the  governing  bodies  of  both  cities  made  com- 
plaint that  {he  rates  charged  by  the  defendants  were  unwar- 
ranted, extortionate,  and  unreasonable,  and  were  not  required 
by  the  increased  cost  of  production  due  to  war  conditions  as  set 
forth  by  the  companies.  The  statute  under  which  the  com- 
plaints were  originally  filed  was  superseded  by  House  Bill  97, 
Session  Laws  of  the  16th  Legislative  Assembly,  1919,  known  as 
the  Utility  Bill  which  became  effective  March  5th,  1919.  Under 
this  statute  the  Board  of  Railroad  Commissioners  is  given  full 
authority  to  regulate,  control,  and  fix  rates,  charges,  and  services 
over  all  public  utilities  and  the  proceedings  in  the  case  were, 
therefore,  conducted  under  the  provisions  and  requirements  of 
the  Utility  Law.  It  was  agreed  by  the  parties  to  the  case  that  the 
proceedings  pending  before  the  Commission  under  the  prior 
statute  should  be  brought  under  the  jurisdiction  of  the  Utilities 
Act,  and  that  the  provisions  of  the  newly  enacted  bill  should  ap- 
ply to  the  conduct  and  procedure  of  the  present  case.  It  was 
further  stipulated  by  agreement  with  the  cities,  the  Commission, 
and  the  defendants  in  the  case,  that  both  complaints  should  be 
combined  in  one  hearing  and  that  all  testimony  common  to  both 
complaints  should  be  made  applicable  to  each,  and  that,  in  every 
way  permissible,  the  proceedings  should  be  condensed  and  both 
cases  considered  together. 

History. 

Both  companies,  defendants  in  the  case,  are  completely  con- 
trolled by  the  Northern  States  Power  Company,  a  holding 
company  with  principal  offices  in  the  city  of  Minneapolis,  Minne- 
sota, but  which  is  operated  by  H.  M.  Byllsby  Company  of  Chi- 
cago. It  appears  from  the  testimony  in  the  case  that  the  prop- 
erty of  the  Union  Light  Heat  &  Power  Company  in  Fargo  was 
purchased  by  the  Northern  States  Power  Company  April  1st, 
1910,  and  the  property  of  the  Red  River  Power  Company  in 
Grand  Forks  was  purchased  June  1st,  1910.  Since  the  dates 
of  purchase  just  mentioned,  each  company  has  operated  under 
the  name  of  the  former  company  but  its  operations  have  been 
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managed  and  administered  by  the  Byllsby  Company  of  Chicago 
for  the  interest  of  the  Northern  States  Power  Company. 

The  property  and  service  of  each  company  has  been  consider- 
ably increased  since  1910,  and  covers  operations  in  both  the 
states  of  North  Dakota  and  Minnesota.  The  Red  River  Power 
Company  furnishes  the  services  of  electricity,  artificial  gas,  and 
steam  heat  to  the  citizens  of  Grand  Forks.  It  also  furnishes 
electricity  to  the  following  towns  in  the  state  of  Minnesota: 
East  Grand  Forks,  Fisher,  Red  Lake  Falls,  and  St.  Hilaire. 
It  furnishes  artificial  gas  to  the  city  of  East  Grand  Forks.  From 
the  testimony  in  the  record,  it  appears  that  electricity  is  gener- 
ated in  Grand  Forks  by  steam  power,  but  that  a  varying  amount 
of  energy  is  purchased  from  a  point  near  Crookston,  Minnesota, 
and  distributed  over  the  lines  of  the  company  to  consumers  in 
the  foregoing  cities  and  towns.  An  hydraulic  power  plant  is 
operated  in  the  city  of  Red  Lake  Falls,  Minnesota,  which  sup- 
plies electric  service  to  the  town  of  that  name  and  also  to  St. 
Hilaire.  This  plant,  however,  is  not  represented  as  connected 
to  the  other  parts  of  the  system  but  is  operated  as  an  independ- 
ent  unit. 

The  generating  expenses  of  this  plant  are  kept  separate  from 
the  cost  of  steam  generated  and  energy  purchased.  No  separa- 
tion, however,  is  made  of  other  operating  expenses.  They  are 
kept  for  the  entire  division  as  a  whole.  The  Unipn  Light  Heat 
&  Power  Company  is  a  utility  supplying  the  services  of  elec- 
tricity, artificial  gas,  and  steam  heat  to  the  citizens  of  Fargo, 
electricity  to  Dil worth,  Minnesota,  and  gas  to  Moorhead,  Minne- 
sota. Electricity  is  generated  in  Fargo  by  steam  and  distributed 
to  the  consumers  both  in  Fargo,  North  Dakota,  and  Dilworth, 
Minnesota.  Artificial  gas  is  produced  at  the  plant  in  Fargo,  and 
distributed  to  Fargo  and  to  Moorhead,  Minnesota.  Steam  from 
the  power  house  in  Fargo  is  supplied  only  to  consumers  in  that 
city.  Separation  of  any  of  the  operating  expenses  for  the  divi- 
sion as  a  whole  is  not  made.  Production,  distribution,  commer- 
cial, and  general  expenses  are  kept  for  the  division  as  a  whole. 

[The  Commission  here  sets  forth  in  detail  the  various  rate 
schedules,  and  then  continues.] 
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Issues. 

The  issues  in  this  case  are  principally  and  fundamentally 
two: 

1.  What  is  the  fair  present  value  of  the  properties  "used 
and  useful"  in  manufacturing  and  distributing  the  various  util- 
ity services  to  the  cities  of  Grand  Forks  and  Fargo  ? 

2.  What  are  the  just  and  reasonable  rates  for  the  services  fur- 
nished that  will  provide  a  fair  return  on  the  fair  present  value 
of  the  property  of  each  utility? 

After  the  fair  present  value  of  the  property  in  each  city  has 
been  determined,  it  would  seem  to  be  simply  a  matter  of 
mathematical  calculation  to  arrive  at  the  rates  which  would  pro- 
vide a  fair  and  reasonable  return  to  the  defendant  companies. 
The  complexity  of  the  situation  arising  under  the  first  issue, 
however,  requires  tte  consideration  of  several  closely  associated 
problems,  which  must  be  considered  by  the  Commission  in  ar- 
riving at  the  fair  present  value  of  the  several  properties.  First, 
a  careful  distinction  between  the  property  used  and  nonuseful 
for  rate-making  purposes  must  be  made.  From  the  testimony 
in  the  case  it  appears  that  particularly  in  the  case  of  Grand 
Forks,  the  Red  River  Power  Company  owns  property  that  may 
not  be  directly  assignable  for  utility  use.  Second,  shall  the 
property  be  treated  as  a  unit,  or  shall  each  utility  division  of  the 
companies  be  self-sustaining  ?  Third,  a  fair  and  equitable  ap- 
portionment must  be  in  the  present  value  of  the  property  of  the 
companies  as  between  the  states  of  North  Dakota  and  Minnesota 
in  arriving  at  a  basis  of  fair  value  on  which  reasonable  rates 
inav  be  based. 

Valuation. 

[1]  Exhibits  were  presented  at  the  hearing,  both  by  the  com- 
pany and  by  Hagenah  #nd  Erickson,  utility  consultants  of  Chi- 
cago, and  engineers  for  the  cities,  showing  the  reproduction  cost 
new  and  the  present  value  of  the  company  properties  both  in 
Fargo  and  Grand  Forks.  Subsequent  to  the  hearing,  the  Com- 
mission requested  that  it  be  furnished  with  a  statement  of  values 
representing  the  original  cost  of  each-  property.  .This  cfeta  as 
presented  by  the  Northern  States  Power  Company  represents 
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the  "cost  of  property  as  reflected  by  balance  sheet  of  company  at 
time  required  by  Northern  States  Power  Conipany^'and  in  the 

r  •  W 

opinion  of  the  Commission,  may  not  be  given  serious  considera- 
tion. The  Commission,  therefore,  has  had  to  accept  the  valua- 
tions in  this  case  as  based  on  the  reproduction  cost  method.  It 
appears  to  the  Commission  that  by  force  of  circumstances  it  will 
have  to  rely  very  largely  on  this  method  of  valuation  of  the 
utility  properties  in  the  state.  The  history  of  the  utility  com- 
panies coming  to  its  notice  has  been  one  of  almost  cfcntititlial 
purchase  and  sale.  The  fact  that  the  utilities  havfc  changed 
bands  frequently  results  in  a  loss  of  records  covering  the  e&rjj 
years  of  development  The  Commission,  therefore,  may  fre- 
quently find  it  unable  to  secure  any  reliable  information  6t  data 
covering  the  original  cost  of  the  utility  under  investigation.  It 
believes,  however,  that  wherever  possible,  particularly  in  castes 
where  a  rate  basis  is  desired,  original  cost  data  should  bfe  givcb 
due  consideration  in  arriving  at  the  present  value  of  a  utility 
property. 

[2]  In  the  case  of  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup. 
Ct.  418,  42  L.  ed.  819  (1898),  Justice  Harlan  pointed  out  .Qer-. 
tain  methods  and  items  to  be  considered  in  determining  the 
fair  value  of  property,  and  says  "the  original  cost  of  construc- 
tion, the  amount  expended  in  permanent  improvements, ''the 
amount  and  market  value  of  its  bonds  and  stock,  the  pi^acpt  as 
compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet  operating  ex- 
penses, are  all  matters  for  consideration  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case."  The  court,  how- 
ever, was  careful  to  add  that  there  mav  be  other  methods  or  ele- 
ments  in  addition  to  those  enumerated  that  may  be  required  to 
be  taken  into  consideration  in  a  particular  case.  It  undoubtedly 
felt  that  the  equities  and  peculiarities  of  each  case  should  deter- 
mine the  importance  and  value  given  to  the  various  elements 
just  quoted.  Apparently,  therefore,  there  is  no  hard  and  fast 
rule  that  may  be  laid  down  as  a  fixed  method  of  procedure  in 
valuation  that  will  determine  fair  value.  The  Commission  must 
take  into  consideration  the  peculiarities  of  each  particular  case 
under  consideration,  and  must  investigate  all  factors  that  will 

P.U.R.1920A. 


772        NORTH  DAKOTA  BD.  OF  RAILROAD,  COMMISSIONER 

contribute  toward  the  determination  of  a  fair  property  value. 
Because  of  the  circumstances  of  this  case  the  Commission  is, 
therefore!  compelled  to  rely  exclusively  upon  the  method  of 
reproduction  cost  less  depreciation  in  arriving  at  fair  present 
value. 

The  firm  Hagenah  and  Erickson  made  the  valuation  for  the 
cities.  This  valuation  is  of  the  date,  July  1st,  1917.  The  in- 
ventory and  appraisal  of  the  engineers  for  the  cities  were  accept- 
able to  the  company  as  of  July  1st,  1917,  with  slight  objections 
which  are  explained  later  on.  Additions  were  made  both  to  the 
reproduction  cost  and  present  value  of  the  properties  by  the  engi- 
neers for  the  cities  and  the  company,  and  the  valuation  as  finally 
submitted  is  of  December  31st,  1918. 

For  convenience  the  Commission  will  use  the  word  "company" 
in  referring  to  the  two  properties  at  Fargo  and  Grand  Forks  of 
the  Northern  States  Power  Company.  In  referring  to  figures 
submitted  by  Hagenah  and  Erickson  it  will  use  the  letters  "H. 
&E." 

Valuation  of  Fargo  Property. 

The  following  table  shows  the  summary  of  the  inventory  and 
appraisal  of  the  engineer  for  the  city,  of  the  properly  at  Fargo 
both  as  to  reproduction  cost  new  and  present  value  as  of  July 
1st,  1917: 
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Classification. 


Klectric  Utility: 

Land 

Buildings,  fixtures  and  grounds 

Equipment 

Distribution  system: 

Overhead  lines 

Transformers  

Meters   

Street  lighting  equipment  . . . 
Furniture  and  fixtures  ........ 

Tools 

Total    

Gas  Utility: 

Land • 

Buildings,  fixtures  and  grounds 

Holders   

Equipment ...... 

Distribution  system: 

Mains 

Services  

Meters  

Furniture  and  fixtures 

Laboratory  equipment  ........ 

Took 

Total 

Steam  Heating  Utility: 

Distribution  system   • . . 

Joint  Utility  Use: 

Furniture  and  fixtures 

Utility  equipment 

Total    

Total  specific  construction  cost 
Overhead  allowance,  15%  

Total    

Cost  of  establishing  the  business  . 

Total  utility  property   

Nonoperating  Property: 

Buildings,  fixtures  and  grounds 

Total  property 


Reproduc- 

Present - 

tion 
Cost  New. 

Value. 

$3,500 

$3,500 

33,787 

30,403 

212,672 

179,477 

101,900 

91,685 

13,154 

11,289 

44,066 

36,439 

5,978 

4,782 

731 

621 

1,066 

845 

$416,744 

$359,046 

10.500 

10.500 

22,497 

18,281 

83,615 

76,91* 

65,170 

65,0.06 

155,098 

140,463 

62.527 

53,148 

£9,068 

24,708 

554 

450 

683 

546 

825 

640 

$430,537 
$66,197 


$380,659 
$58,134 


$4,465 
5,280 

$3,795 
.  4,224 

• 

$9,745 

$8,019 

$923,223 
138,483 

$805,858 
12p,879 

$1,061,706 

$926,737 

106,171 
$1,167,877 

106,171 
$1,032,908 

3,000 

1,800 

$1,170,877 

$1,034,708 

The  company  claimed  that  certain  corrections  should  be  made 
to  the  inventory  and  appraisal  as  submitted  by  the  engineer  for 
the  city  indicating  a  contention  on  the  part  of  the  defendant 
company  that  the  values  as  of  July  1st,  1917,  submitted  in  the 
foregoing  table,  were  inadequate  in  certain  particulars  and  did 
not  include  a  full  consideration  of  the  physical  characteristics 
of  certain  of  the  defendant  properly. 
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The  company  claimed  an  increase  in  the  physical  value  for 
the  ^lecitHcfplant  of  $24,244,  gas  plant  $44,376,  and  steam  plant 
$20,255,  making  a  total  of  $88,875.  An  analysis  of  the  addi- 
tions claimed  by  the  company  for  the  electric  plant  shows  that 
$11,151  was  added  to  the  valuation  of  the  power  building  found 
by  Hagenah  and  Erickson.  The  contention  for  this  increase  in 
vainly  of  the  power  building  shows  that  the  difference  resulted 
through  the  difference  in  method  of  valuation  between  the  en- 
gineers. The  valuation  of  the  engineer  for  the  city  was  based  on 
the  actual  reproduction  of  th6  building,  whereas  the  company 
v&lubtibn  wfcs  based  on  a  unit  price  per  cubic  foot  The  com- 
pany claims  an  addition  of  $10,591  for  station  piping  on  the 
basis  of  omissions  in  the  inventory  of  the  engineer  for  the 
<?i,ty.  '  This  item  does  not  appear  to  have  a  sound  basis  in  fact 
for  no  conclusive  testimony  was  introduced  at  the  hearing  to 
show  that  the  inventory  of  Hagenah  and  Erickson  was  incom- 
plete. Another  item  of  $2,402  was  claimed  by  the  company  to 
have  been  omitted  from  the  inventory  of  Hagenah  and  Erick- 
soi*  for  transformers.  The  inventory,  on  which  the  engineer 
for  the  city  based  the  valuation  for  transformers,  was  furnished 
by  the  manager  of  the  company,  and  yet  the  company  claims 
that  this  inventory  so  furnished  is  incomplete. 
1  [3]  In  the  case  of  the  gas  utility,  the  company  claimed  cor- 
^eqtion,  as  previously  stated,  of  $44,376  which  was  made  up  in 
part  of  a  claim  for  an  addition  of  $20,881  for  gas  mains.  The 
Contention  of  the  company  is,  that  the  unit  price  used  by  the 
engineer  for  the  city  does  not  properly  show  a  fair  range  of  in- 
<Jjfeas#  covering  present  high  prices,  but  it  appears  from  the 
records  that  Hagenah  and  Erickson  used  a  five-year  period  with 
19 lb  as  the  index.  This,  in  the*  opinion  of  the  Commission,  in- 
cludes1 k  fair  consideration  of  the  present  high-price  period  and 
the  increase  claimed  by  the  company  should  not  be  allowed. 
Another  item  of  $22,052  was  an  addition  claimed  by  the  com- 
pany for  gas  services.  The  contention  for  this  addition  is  based 
on  unit  prices  as  was  that  for  the  increase  in  gas  mains.  An- 
other item  of  $1,443  is  claimed  for  gas  meters  said  to  have  been 
Atriitted  froni  the  inventory.  This  item,  however,  was  not  con- 
clusively dieposbd  of.  i&  the  testimony  and  is  too  inconsiderable 
for  consideration, 
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[4]  In  the  case  of  the  steam  utility  an  addition  is  claimed 
by  the  company  of  $20,255  which  is  set  forth  as  representing 
the  value  of  covering  on  mains  and  services  which  was  not  al- 
lowed by  Hagenah  and  Erickson.  The  record  witnesses  that 
valuation  of  steam  mains  and  services  was  based  on  records  from 
the  American  District  Steam  Company  and  that  the  construc- 
tion engineer  of  this  company  maintained  that  the  mains  were 
not  covered  as  claimed  by  the  company,  and  that  his  records  do 
not  indicate  any  covering.  This  amount  is,  therefore,  a  contend- 
ed point  and  could  only  be  satisfactorily  settled  by  actual  in- 
vestigation of  the  mains  in  question.  As  this  was  not  done,  the 
Commission  does  not  feel  justified  in  making  an  allowance  for 
a  suppositious  condition  in  this  part  of  the  physical  property. 

The  Commission  is  of  the  opinion  that  the  foregoing  additions 
and  corrections  claimed  by  the  company  should  not  be  allowed 
for  the  reason  that  the  amounts  represent  valuations  on  items  of 
controversy  in  the  inventory  and  appraisal  of  the  particular 
physical  property,  and  that  ihe  differences  of  opinion  were  not 
satisfactorily  or  conclusively  settled  by  the  engineers  for  the 
city  and  the  company.  The  Commission  would,  therefore,  be 
unjustified  in  allowing  additions  to  the  valuation  as  agreed  up- 
on by  the  company,  and  Hagenah  and  Erickson,  for  items  that 
were  subjects  of  dispute. 

The  valuation  of  the  physical  property  is  brought  to  Decem- 
ber 31st,  1918,  by  the  addition  of  the  construction  and  improve- 
ments from  July  1st,  1917.  A  comparison  between  the  addi- 
tions claimed  by  the  company  during  this  period  and  allowed 
by  the  engineer  for  the  oity  is  shown  by  the  following  table: 
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The  figures  showing  the  total  additions  for  the  company  rep- 
resent the  actual  money  invested  in  improvements  and  additions 
from  July  1st,  1917  to  December  31st,  1918.  The  figures  al- 
lowed by  the  engineer  for  the  city  include  the  amount  invested 
in  improvements  during  the  balance  of  1917,  and  one-half  the 
cost  of  improvements  and  additions  for  1918.  The  reason  for 
allowing  only  one-half  the  actual  cost  of  additions  for  the  year 
1918  is  to  allow  a  return  in  earning  on  an  average  of  the  cost 
of  such  additions  for  the  year.  If  the  additions  had  all  been 
made  by  the  first  of  the  year  1918,  it  would  be  reasonable  and 
just  to  allow  a  return  on  this  total  cost  Since  the  additions, 
however,  were  made  at  varying  periods  throughout  the  year  1918, 
some  of  them  being  in  the  early  part  of  the  year  and  some  at  the 
very  end  of  the  year,  it  is  only  fair  that  the  earning  allowed 
shall  be  based  on  the  average  for  the  year  which,  in  this  case,  is 
fairly  estimated  to  be  a  six  months'  period. 

[5]  From  the  inventory  of  the  company,  it  appears  that  al- 
lowance was  made  by  the  engineer  for  the  city  of  $42,816  for 
reproduction  cost  of  paving  over  mains  and  services  of  the  gas 
and  steam  heat  utilities  with  the  present  valtte  of  $38,117.  No 
testimony  was  submitted  to  indicate  on  what  basis  this  valua- 
tion was  allowed.  The  records  in  the  office  of  the  city  engineer 
of  Fargo  show  that  for  the  years  1912-18,  inclusive,  the  amount 
of  $2,665.18  was  paid  by  the  company  to  the  city  to  cover  re- 
paving  over  gas  mains  and  services,  steam  mains,  and  also  to 
cover  the  cost  of  the  steel  used  in  paving.  Since  the  company 
purchased  the  utility  property  in  April,  1910,  the  amount  of 
$571.11  should.be  added  which  represents  an  allowance  for  a 
year  and  a  half  from  April,  1910  to  1912,  estimated  on  the  aver- 
age of  the  repaving  expenses  for  the  seven-year  period  from 
1912  to  1918.  This  would  make  the  total  of  the  repaving, 
based  on  the  city  records,  of  $3,236.29  for  the  eight  and  one- 
half  years  of  operation  since  1910.  To  this  should  be  added  one- 
third  of  the  repaving  expense  to  cover  the  estimated  expense  to 
the  company  for  cutting  through  the  paving,  making  a  total  of 
$4,315.05  to  cover  the  fair  allowance  for  paving  over  mains  and 
services. 

[6]  Another  item  of  $3,000  for  a  building  not  "used  or  use- 
ful" to  utility  service  was  included  in  the  inventory,  but  listed 
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separately.  The  Commission  is  of  the  opinion  that  this  item 
should  not  be  included  in  the  fair  value  of  the  property.  Deduc- 
tion should  therefore  be  made  for  paving  over  mains  in  the  sum 
of  $33,500  from  the  present  value.  The  present  value  of  the 
total  specific  construction  cost  of  the  entire  utility  property 
found  by  the  engineers  for  the  city  is  $883,692,  as  contrasted 
with  $981,661  claimed  by  the  company.  After  making  the  de- 
duction for  repaving  over  mains,  the  present  value  of  the  total 
specific-  construction  cost  of  the  several  utilities,  as  of  December 
31, 1918,  is  as  follows: 


Total. 

Electric.    ( 

Gas. 

Steam  Heat. 

Hagenah  &  Erickson  . . 
Union  L.  H.  <fc  P.  Co.  ... 

$850,192 
948,161 

$385,691 

418,727 

$399,744 
444,650 

$64,757 

84,784 

A  contrast  between  the  present  value  found  by  the  engineer 
for  the  city  and  the  present  value  claimed  by  the  company  is 
shown  in  the  following  table; 
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The  first  item  shows  the  present  value  of  the  total  physical 
property,  as  of  July  1st,  1918,  and  includes  15  per  cent  of  the 
total  specific  construction  cost  for  overhead.  It  presents  the 
property  additions  from  July  1st,  1917  to  December  31st,  1918, 
which  have  previously  been  explained.  The  total  present  value, 
therefore,  of  specific  construction  cost,  including  overhead,  is 
$1,004,573,  as  found  by  Hagenah  and  Erickson,  and  $1,114,- 
655,  by  the  company. 

Overhead.' 

[7]  This  item  of  intangible  value  includes  engineering,  su- 
perintendence, during  the  period  of  construction,  taxes,  and  in- 
surance during  construction,  administrative  expense,  allowance 
for  casualties,  contingencies  and  possible  omissions  in  the  in- 
ventory, and  interest  on  the  construction  funds  during  the  period 
of  construction.  Both  the  engineer  for  the  city  and  the  company 
agreed  upon  15  per  cent  as  a  fair  allowance.  Nothing  in  the 
testimony  indicates,  however,  what  records  were  consulted  that 
show  so  high  an  allowance,  as  15  per  cent,  is  required.  It  ap- 
pears, therefore,  that  the  15  per  cent  allowance  in  the  present 
case  is  an  average  maximum  percentage  allowed  where  it  is 
shown  that  actual  expenditures  were  incurred  that  would  ap- 
proximate the  amount  represented  by  15  per  cent  of  the  specific 
construction  cost.  The  Commission  is  of  the  opinion  that  an 
allowance  for  overhead  in  this  case  should  not  be  more  than  12 
per  cent.  From  a  study  of  the  history  and  finances  of  the  com- 
pany it  is  firmly  of  the  opinion  that  a  12  per  cent  allowance 
is  a  very  fair  and  reasonable  one. 

Cost  of  Establishing  the  Business. 

[8]  The  amount  of  10  per  cent  of  the  total  specific  construc- 
tion cost,  including  overhead,  was  added  by  the  engineer  for  the 
city  and  accepted  by  the  company  for  the  cost  of  establishing 
the  business.  .This  allowance  of  10  per  cent  appears  to  have 
been  an  altogether  arbitrary  estimate,  for  no  testimony,  for  the 
purpose  of  establishing  any  specific  data  indicating  the  reason- 
ableness of  this  allowance,  was  submitted.  Cost  of  establishing 
the  business  is  sometimes  known  under  the  name  of  develop- 
ment cost  or  going  value.    In  its  accepted  sense  it  may  be  said 
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to  apply  to  a  company  that  has  an  established  business  that  is 
past  the  development  stage,  is  well  financed,  and  is  earning  a  fair 
and  reasonable  return  on  a  fair  present  value.  Many  interpreta- 
tions of  going  value  have  been  made  by  Commissions  and  courts. 
The  Commission  believes  that  it  is  not  necessary  at  this  time  to 
review  that  many  and  various  opinions  and  interpretations  of 
going  value  during  the  past  ten  years.  By  using  the  phrase, 
cost  of  establishing  the  business,  Mr.  Hagenah  of  Hagenah  and 
Erickson,  undoubtedly  meant  to  have  it  connote  or  present  the 
interpretation,  and  meaning  ordinarily  given  it  by  the  Wiscon- 
sin Commission  with  which  he  was  associated  for  many  years; 
namely,  that  it  covers  the  cost  incident  to  carrying  a  utility  over 
its  developmental  and  infant  years  to  a  point  where  its  busi- 
ness may  be  said  to  be  well  established,  and  where  it  may  be 
considered  to  earn  a  fair  and  reasonable  return  on  a  fair  valu$. 
The  Wisconsin  method,  so  called,  endeavors  to  provide  for  com- 
pensating the  company  for  any  losses  incurred  during  the  de- 
velopment stage.  This  method,  briefly  stated,  aims  to  arrive  at 
the  cost  of  establishing  the  business  by  an  actual  consideration 
of  losses  incurred  during  the  early  years  as  balanced  or  made 
up  by  subsequent  earnings.  This  method  is  applicable  only  to 
cases  where  the  records  of  a  utility  are  complete,  and  can  be 
examined  from  the  first  year  of  its  operation.  In  the  present 
case,  no  testimony  was  offered  by  the  company  that  would  indi- 
cate that  any  expenses  in  developing  the  business  has  been  in- 
curred. As  a  matter  of  fact,  as  stated  in  the  history  of  the  com- 
pany, the  utility  property  in  both  cities  was  taken  over  by  the 
Northern  States  Power  Company  in  1910.  At  that  time  busi- 
ness of  the  Union  Light,  Heat  and  Power  Company  at  Fargo 
and  the  Red  River  Power  Company  at  Grand  Forks  was  an 
established  and  going  concern  and  undoubtedly  was  so  purchased 
by  the  company.  Expenses  that  have  been  incurred  since  that 
date  for  advertising  and  soliciting  business  have  been  paid  out 
of  income  and  are  included,  therefore,  in  operating  expense. 

Going  value,  cost  of  establishing  the  business,  or  by  whatever 
name  it  may  be  known,  came  into  being  originally  in  purchase 
and  comdemnation  cases.  Its  consideration  in  rate  cases  fol- 
lowed but  in  very  few  instances  have  Commissions  or  courts 
accepted  its  reasonableness  in  clear  cut  opinion.    Especially  is ' 
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this  true  in  valuation  proceedings  that  must  rely  altogether  upon 
reproduction  cost  in  arriving  at  present  value.  Under  this 
method,  present  value  is  considered  to  be  an  interpretation  of  the 
value  of  the  property  as  a  going  concern.  This  Commission  is 
of  the  opinion  that  any  claim  for  an  allowance,  on  account  of 
fcosiof  establishing  the  business,  should  be  based  on  evidence  of 
fact  rather  than  an  opinion  estimate.  It  is  further  of  the  opin- 
ion that  the  approved  present  practice  of  utilities  is,  and  has 
been,  to  consider  the  cost  of  promoting  additional  business  sub- 
sequent to  the  time  when  fair  and  reasonable  returns  may  have 
been  earned  as  an  operating  expense.  To  capitalize  an  amount 
t$  -cover  this  expense  would  result  in  requiring  the  consumer  to 
pay  twice  for  the  same  thing.  Not  only  would  he  be  required  to 
pay.  in  increased  rates  the  development  expenses  that  will  result 
in  reducing  the  unit  costs  of  operation,  but  he  will  be  required 
to,  pay  for  all  time  a  rate  on  the  capitalized  amount  of  this  cost. 
,;Xbe  company  cites  cases  in  its  brief  for  the  purpose  of  estalh 
Kshipg  the  practice  of  allowing  for  cost  of  establishing  the  busi- 
ness as  a  capital  value,  and  yet  the  almost  universal  practice  at 
present  excludes  the  consideration  of  going  value  in  a  valuation 
for  jqa.te  purposes.  This  appears  to  be  not  only  the  position  of  a 
large  majority  of  the  state  Commissions,  but  also  of  the  Supreme 
Court  of  thG  United.  States.  In  the  case  of  Cedar  Rapids  Water 
<Jo<  y.  Cedar  Rapids,  118  Iowa,  234,  91  N.  W.  1081,  Oct.  27th, 
10D2,  going  value  was  definitely  considered  and  disallowed  by 
the  isupreme  court  of  Iowa.  The  case  of  Knoxville  v.  Knoxville 
Watqr  Co.  212  U.  S.  1,  29  Sup.  Ct.  148,  53  L.  ed.  371,  is  some- 
times cited  as  showing  the  disposition  of  the  supreme  court  to 
favor  the  allowance  of  going  value  in  rate  proceedings.  The 
opinion,  however,  states  specifically  that  the  court  finds  it  un- 
necessary to  pass  on  the  question,  but  leaves  it  "to  be  considered 
when  .the  necessity  arises."  In  1912,  the  supreme  court  in 
Cedafc,  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  223  U.  S.  655, 
32  Sup*  Ct.  389,  56  L.  ed.  594,  held  that  when  a  valuation  for 
rate  purposes  has  taken  "into  account  the  fact  that  the  plant  was 
in  successful  operation,"  it  is  to  be  considered  as  having  given 
adequate  consideration  to  *the  factor  going  value.  This  opinion 
seems  to  indicate  that  if  a  plant  is  in  successful  operation,  and 
its  business  is  well  established,  it  is  entitled  to  a  valuation  as 
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of  the  present  based  on  the  cost  of  reproduction  less  existing 
depreciation,  and  that  its  value  should  not  be  based  upon  a  mere 
salvage  value  of  its  separate  units.  This  appears  to  be  the  opin- 
ions of  Commissions,  that  find  it  necessary  to  rely  upon  the 
reproduction  cost  method  in  establishing  present  property  values, 
and  is  an  unqualified  denial  of  the  claims  made  in  support  of  a 
separate  and  distinct  allowance  for  going  value.  In  Des  Moines 
Gas  Co.  v.  Des  Moines,  238  TL  S.  153,  Mr.  Justice  Day  said,  at 
page  165: 

"Included  in  going  value  as  usually  reckoned  is  the  investment 
necessary  to  organizing  and  establishing  the  business  which  is 
not  embraced  in  the  value  of  its  actual  physical  property.  In 
this  case,  what  may  be  called  the  inception  cost  of  the  enterprise 
entering  into  the  establishing  of  a  going  concern  had  long  since 
been  incurred.  The  present  company  and  its  predecessors  had 
long  carried  on  business  in  the  city  of  Des  Moines,  under  other 
ordinances,  and  at  higher  rates  than  the  ordinance  in  question 
established.  For  aught  that  appears  in  this  record,  these  ex- 
penses may  have  been  already  compensated  in  rates  charged  and 
collected  under  former  ordinances.  As  we  have  said,  every  pre- 
sumption is  in  favor  of  the  legitimate  exercise  of  the  rate-mak- 
ing power,  and  it  is  not  to  be  presumed,  without  proof,  that  a 
company  is  under  the  necessity  of  making  up  losses  and  expendi- 
tures incidental  to  the  experimental  stage  of  its  business." 
(P.U.R.1915D,  577,  35  Sup.  Ct.  811,  59  L.  ed.  1244.) 

Judge  Robert  Sloan,  Special  Master  in  Chancery,  in  the  fore- 
going case,  was  inclined  to  allow  the  claim  of  the  company  to 
$300,000  as  going  value.  When  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  Cedar  Rapids  case  was  handed 
down,  he  seems  to  have  reached  a  different  conclusion  and  de- 
cided to  exclude  this  item.  In  his  report  of  April  4th,  1912,  he 
refers  to  the  Cedar  Rapids  decision  and  says:  "In  my  judg- 
ment after  considering  the  able  and  thorough  arguments  of  coun- 
sel, it  is  decisive  of  the  question,  and  holds,  that  'going  value' 
should  not  be  considered  in  determining  the  basis  upon  which  the 
complainant  is  entitled  to  have  its  return  reckoned,  and  I  feel 
it  is  my  duty  to  so  state.  The  physical  value,  hereinbefore  deter- 
mined, is  reckoned  upon  the  fact  that  the  plant  was  in  Successful 
operation'  when'  the  ordinance  was  enacted,  otherwise  its  value 
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would  be  much  less.  The  'going  value'  is  that  enhancement 
which  results  from  a  well  developed  and  paying  business." 

The  Master,  in  accepting  the  opinion  of  the  supreme  court  in 
the  Cedar  Eapids  Gas  case,  supra,  states  specifically  "that  'go- 
ing value'  should  not  be  considered  in  determining  the  basis  upon 
which  the  complainant  is  entitled  to  have  its  return  reckoned." 

Mr.  Justice  Day,  in  the  Des  Moines  Gas  case,  referred  di- 
rectly to  this  change  of  opinion  in  the  report  of  the  Master  and 
said,  at  p.  171 :  "While  there  is  a  difference  between  court  and 
counsel  as  to  what  the  Master  meant  by  this,  we  think  it  is  ap- 
parent that  he  meant  to  say  that>  applying  the  rule  of  the  Cedar 
Rapids  case,  he  had  already  valued  the  property  in  the  esti- 
mate of  what  he  called  its  physical  value,  upon  the  basis  of  a 
plant  in  actual  and  successful  operation ;  for  he  said  that  other- 
wise its  value  would  be  much  less.  As  pointed'  out  in  the  Cedar 
Rapids  case,  if  return  is  to  be  regarded  beyond  the  compensa- 
tion which  a  public  service  corporation  is  entitled  to  earn  upon 
the  fair  value  of  its  property,  the  right  to  regulate  is  of  no  mo- 
ment, and  income  to  which  the  corporation  is  not  entitled  would 
become  the  basis  of  valuation  in  determining  the  rights  of  the 
public.  When,  as  here,  a  long  established  and  successful  plant 
of  this  character  is  valued  for  rate-making  purposes,  and  the 
value  of  the  property  fixed  as  the  Master  certifies  upon  the  basis 
of  a  plant  in  successful  operation,  and  overhead  charges  have 
been  allowed  for  the  items  and  in  the  sums  already  stated,  it 
cannot  be  said,  in  view  of  the  facts  in  this  case,  that  the  element 
of  going  value  has  not  been  given  the  consideration  it  deserves 
and  the  appellant's  contention  in  this  behalf  is  not  sustained." 

Numerous  cases  may  be  cited  that  expressly  deny  the  inclu- 
sion of  a  value  for  cost  of  establishing  the  business.  In  the  case 
of  Re  Kansas  City  Electric  Light  Co.  P.TT.R.1917C,  728,  the 
Missouri  Commission  states  that  it  "will  not  attempt  to  fix  a 
separate  and  distinct  item  for  going  value  in  these  cases,  but  will 
take  'into  account  the  fact  that  the  plant  was  in  successful  opera- 
tion' as  a  going  concern,  as  was  stated  by  the  United  States  Su- 
preme Court  in  the  case  of  Cedar  Rapids  Gas  Light  Co.  v.  Cedar 
Rapids,  223  TJ.  S.  655,  669,  56  L.  ed.  594,  604,  32  Sup.  Ct  Rep. 
389,  and  in  so  doing  believes  that  going  value  is  given  the  con- 
sideration it  deserves  in  finding  the  present  value  of  defendant's 
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properties  for  rate  making.  Des  Moines  Gas  Co.  v.  Des  Moines." 
From  this  quotation,  it  is  evident  that  the  Commission  ac- 
cepted the  opinion  of  the  supreme  court  as  handed  down  in  the 
case  of  Cedar  Rapids  Gas  Light  Company  and  Des  Moines  Gas 
Company  namely,  that,  in  arriving  at  the  present  value  of  the 
utility  property  by  the  method  of  reproduction  cost,  going  value 
was  given  full  consideration.  In  the  recent  case  of  Re  Chicago 
R.  Co.  P.U.R.1919D,  573,  decided  April  25th,  1919,  the  Illi- 
nois Commission  states  specifically  that  no  allowance  may  be 
made  for  going  value,  and  quotes  from  the  Des  Moines  Gas  case 
as  precedent  for  its  opinion. 

This  Commission,  therefore,  believes  that  no  allowance  should 
be  made  in  the  present  case  for  coat  of  establishing  the  business. 
There  is  nothing  in  the  record  to  indicate  that  the  method  of 
arriving  at  present  value  does  not  include  a  full  consideration 
of  the  property  as  an  established  and  going  concern.  Inasmuch 
as  this  Commission  has  no  precedent  of  its  own  making,  to  which 
reference  may  be  made,  it  is  advisable,  therefore,  to  state  at  this 
time  that  it  is  not  inclined  to  consider  claims  for  development 
costs  without  absolute  proof  of  fact 

Working  Capital. 

4 

[9]  The  amount  of  working  capital  claimed  .as  necessary  by 
the  company,  and  that  estimated  as  required  by  the  engineer 
for  the  city,  represents  a  considerable  difference.  The  figures 
for  the  company  were  estimated  from  the  balance  sheets,  and 
are  based  on  the  difference  between  the  current  assets  and  the 
current  liabilities.  The  company  claims  that  this  difference 
represents,  with  as  much  accuracy  as  possible  of  estimation,  the 
capital  furnished  by  the  company  and  required  by  the  business 
in  excess  of  the  value  or  investment  of  the  physical  value  of  the 
property.  The  company  further  made  a  separation  as  between 
the  several  utilities  and  the  states  of  North  Dakota  and  Minne- 
sota, on  the  basis  of  operating  expenses  assignable  and  prorated 
for  each  of  these  divisions. 

It  appears  from  the  record  that  the  allowance  for  working 
capital  estimated  by  the  engineer  for  the  city  is  approximately 
represented  by  6  per  cent  of  the  physical  value  of  the  property. 
What  may  be  a  fair  allowance  in  this  case  is  more'  or  less  a  ques- 
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tion  of  judgment.  The  practice,  as  supported  by  the  company, 
has  been  accepted  and  used  in  a  number  of  rate  cases,  and  yet 
that  basis  is  not  alone  representative  of  the  amount  of  working 
capital  that  may  be  required.  It  varies  considerably  from  month 
to  month,  and  would  also  vary  from  year  to  year,  whereas  the 
actual  working  capital  required  might  be  more  or  less  uniform 
for  several  contiguous  years,  or,  at  the  most,  would  show  an  in- 
clination to  increase  with  increased  costs  of  production  and  ma- 
terials. The  engineer  for  the  city  showed  conclusively  in  his 
testimony  that  his  allowance  for  working  capital  was  arrived 
at  by  an  actual  approximation  and  estimation  of  the  require- 
ments of  the  company,  and  that  this  amount  representing  his 
expert  judgment  of  the  requirements  only  approximates  6  per 
cent  of  the  specific  construction  cost.  The  Commission  is  of  the 
opinion  that  an  allowance  for  working  capital  greater  than  the 
amount  estimated  by  the  engineer  for  the  city  should  not  be 
permitted  in  this  case. 

Valuation  of  Grand  Forks  Property. 

For  Grand  Forks,  as  in  the  case  of  Fargo,  the  engineer  for 
the  city  submitted  a  valuation  as  of  July  1st,  1917.  A  summary 
of  this  valuation  as  submitted  by  the  engineer  is  presented  in 
the  following  table: 
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Classification. 


Electric  Utility: 

Buildings,  fixtures  and  grounds 

Equipment  

Distribution  System: 

Overhead  lines 

Underground  system 

Transformers 

Meters   

Furniture  and  fixtures  .  -  • 

Laboratory  equipment   

Tools. 


Total  

Gas  Utility: 

Buildings,  fixtures  and  grounds 

Holders 

Equipment 

Distribution  System: 

Mains 

Services  

Meters  

Furniture  and  fixtures 

Laboratory  equipment   

Tools  


Total  

Steam  Heating  Utility: 

Distribution  system    

Furniture  and  fixtures 

Tools  

Total 

Joint  Utility  Use: 

Land ' 

Buildings,  fixtures  and  grounds 

Furniture  and  fixtures 

Utility  equipment 

Tools 


Total  .# 

Total  specific  construction  cost 
Overhead  allowance,  15%    


Total 

Cost  of  establishing  business 

Total  Utility  Property 
Nonoperating  Property: 

Store  and  fiat  building 


Total  property 


Reproduc- 
tion Cost 
New. 


$68,442 
222,946 

$81,044 

8,339 

8,923 

34,515 

350 

807 

1,114 


$426,480 

$22,697 
54,140 
45,085 

$150,752 

41,375 

21,114 

685 

1,444 

475 


$337,667 

$78,430 

73 

133 

78,636 

$63,350 

28,516 

6,250 

2,916 

273 


$101,303 
944,086 
141,613 


$1,085,699 

108,670 


$1,194,269 
$10,476 


$1,204,744 


Present 
Value. 


$64,960 
190,831 

$71,999 

7,732 

7,649 

27,612 

315 

690 

947 


$372,735 

$18,357 
48,419 
30,216 

$128,307 

33,100 

17,947 

468 

1,083 

380 


$284,277 

$70,071 

56 

106 

70,232 

$63,350 

23,539 

4,985 

2,624 

229 


$94,727 
821,971 
123,296 


$945,267 

108,570 


$1,053,837 
$8,904 


$1,062,741 


This  valuation  of  July  1st,  1917,  was  accepted  by  the  com- 
pany with  certain  corrections  that  are  practically  the  same  as 
those  made  to  the  valuation  of  the  engineer  for  the  city  in  the 
case  of  the  Fargo  property.  The  company  claims  an  increase 
in  the  physical  value  of  the  electric  plant  of  $11,350,  gas  plant, 
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$13,680,  and  steam  heat  $3,075,  making  a  total  of  $28,105.  An 
analysis  of  the  corrections  claimed  by  the  company  for  the  elec- 
tric light  plant  shows  that  an  addition  was  made  of  $9,278  to  the 
power  house  building.  A  correction  of  $1,254  is  claimed  by  the 
company  for  underground  lines  and  $818  for  transformers. 
The  explanation  for  these  corrections  claimed  by  the  company 
is  the  same  as  that  in  the  case  of  Fargo  with  the  exceptions  of 
the  item  for  underground  lines.  This  item  of  $1,254  does  not 
appear  to  have  been  considered  in  the  record,  and,  therefore,  as 
the  Commission  has  no  information  on  which  this  item  may  be 
based,  it  does  not  feel  justified  in  accepting  it  as  an  increase  to 
the  valuation.  In  the  case  of  the  gas  utility,  the  company  claimed 
a  correction  amounting  to  a  total  of  $13,680.  This  amount  is 
wholly  made  up  by  corrected  claims  for  gas  mains,  and  may  be 
disposed  of  by  the  explanation  of  the  same  item  claimed  in  the 
Fargo  case.  In  the  case  of  steam  heat  utility,  the  item  of  $3,075, 
as  a  correction  in  the  distribution  system,  is  claimed  by  the 
company  as  representing  the  value  of  covering  on  mains  and 
services. 

As  in  the  case  of  the  electric  and  gas  utilities  the  explanation 
of  this  item  under  the  Fargo  valuation  will  suffice  for  the  situa- 
tion here.  The  contention  of  the  company  for  this  correction 
is  based  on  the  same  reason  in  the  case  of  both  plants  and  was 
disputed  by  the  engineer  for  the  city  from  the  same  standpoint. 

The  Commission,  therefore,  as  in  the  case  of  Fargo,  is  of  the 
opinion  that  the  foregoing  corrections  claimed  by  the  company 
should  not  be  allowed  for  the  reason  that  such  corrections  repre- 
sent items  of  controversy  that  were  not  conclusively  settled  and 
accepted  by  the  engineer  for  the  city.  To  accept  these  increases 
therefore  would  be  un justified  and  the  Commission  therefore  is 
bound  to  disallow  them. 

The  valuation  of  the  physical  property  is  increased  by  the 
additions  from  July  1st,  1917  to  December  31st,  1918.  A  com- 
parison of  the  additions  claimed  by  the  company  during  this 
period  and  those  allowed  by  the  engineer  for  the  city  is  presented 
in  the  following  table : 
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The  method  pursued  by  the  company  and  the  engineer  for  the 
city  in  the  case  of  Grand  Forks  is  exactly  the  same  as  that  used 
in  the  case  of  Fargo.  The  company  added  a  total  addition  to 
the  appraisal  of  July  1st,  1917,  whereas  the  engineer  for  the  city 
added  the  additions  for  the  remainder  of  the  year  1917  and  half 
the  additions  for  the  year  1918.  An  explanation  for  this  prac- 
tice is  contained  in  the  discussion  covering  the  Fargo  case. 

From  the  inventory  of  the  company  it  appears  that  allowance 
was  made  by  the  engineer  for  the  city  of  $51,028  for  reproduc- 
tion cost  of  paving  over  gas  mains  and  services,  and  over  steam 
mains  and  services  with  a  present  value  of  $43,017.  As  in  the 
case  of  Fargo  no  testimony  was  submitted  to  indicate  on  what 
basis  this  valuation  should  be  allowed.  The  records  in  the  office 
of  the  city  engineer  of  Grand  Forks  show  that  for  the  years 
1911-17,  inclusive,  the  amount  of  $732.76  was  paid  by  the  com- 
pany for  replacing  pavement.  Since  the  company  purchased  the 
utility  property  in  June,.  1910,  the  amount  of  $157.02  should 
be  added  to  the  total  for  paving,  which  would  cover  the  half 
year's  operation  in  1910  and  the  full  year  of  1918.  This  would 
make  a  total  for  repaving  based  on  the  city  records  of  $889.78 
for  the  eight  and  one-half  years  of  operation  since  1910.  To  this 
should  be  added  one-third  of  the  repaving  expense  to  cover  a  fair 
estimate  to  the  company  for  the  expense  of  cutting  through  the 
paving  making  a  total  for  the  expense  of  repaving  over  mains  and 
services  for  the  gas  and  steam  heat  utilities  of  $1,186.37.  The 
amount  of  $40,000  should  therefore  be  deducted  from  the  pres- 
ent value  found  by  the  engineer  for  the  city  for  paving  over 
mains  and  services. 

[10]  An  item  of  $10,475  was  included  in  the  summary,  but 
separately  listed,  to  cover  the  value  of  a  store  and  flat  situated 
on  real  estate  owned  by  the  company  next  to  the  property  on 
which  the  company  offices  are  located.  This  property  is  not 
used  by  the  utility  nor  is  it  necessary  for  any  useful  purpose 
under  present  conditions.  Furthermore  it  is  not  essential  for 
use  in  any  near  future  development  of  the  business  of  the  com- 
pany. The  Commission  believes  therefore  that  this  amount 
should  not  be  included. in  the  valuation  of  the  property. 

The  summary  shows  that  a  valuation  of  $63,350  was  placed 
on  the  real  estate  and  land  owned  by  the  company.    This  appears 
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to  be  unusually -high  for  land  "used  and  useful"  for  utility  pur- 
poses. The  Commission,  however,  checked  up  the  land  values 
from  the  records  in  the  office  of  the  city  assessor  and  found  that 
the  actual  assessed  valuation  is  based  on  approximately  $60,000. 
The  explanation  for  the  seeming  large  value  for  land  owned 
by  the  company  is  unquestionably  because  of  the  fact  that  the 
properly  is  situated  on  a  valuable  site  Adjoining  the  business 
center  of  the  city  and  land  on  which  the  electric  and  gas  utili- 
ties are  located  has  increased  uniformly  in  value  as  the  adjoin- 
ing land. 

The  total  specific  construction  cost  of  the  entire  utility  prop- 
erty as  found  by.  the  engineer  for  the  city  is  $839,201  as  con- 
trasted with  the  amount  of  $880,127  claimed  by  the  company. 
After  making  a  deduction  for  paving  over  mains  and  for  non- 
useful  property,  the  present  value  of  the  total  specific  construc- 
tion cost  of  the  several  utilities  as  of  December  31st,  1918,  is  as 
follows: 


Hagenah  &  Erickson 
Company 


Total. 


$799,201 
840,127 


Electric. 


$437,424 
461,666 


fas. 


$281,994 
299,106 


Steam  Heat. 


$79,783 
79.355 


The  following  table  shows  a  comparison  between  the  fair  pres- 
ent value  found  by  the  engineer  for  the  city  and  that  claimed  by 
the  company: 
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Gross  Income. 


Year. 


1913 
1914 
1915 
1916 
1917 
1918 


Total. 


$381,211.08 
409,289.92 
435,719.06 

.  474,580.96 
473,244.22 
566,240.64 


Electric 


$217,759.01 
236,294.72 
253,168.82 
275,243.66 
265,624.95 
309,850.24 


Gas. 


$105,292.89 
111,310.89 
117,120.45 
126,745.65 
130,498.15 
175,958.40 


Steam  Heat. 


$58,159.18 
61.684.31 
65.429.79 
72.597.65 
77,121.12 
80,432.00 


Operating  Expense. 


1913 
1914 
1915 
1916 
1917 
1918 


$203,501.51 
207,227.83 
218.107.41 
234,310.19 

293,905.13 
420,772.74 


$98,667,001 

102,703.43; 

111,076.581 

113,152.50 

135,417.19 

191,745.14 


$62,780.00 
62,062.09 
59,795.23 
65^94.95 
84,799.92 

138,446.78 


$42.0.">i.51 
42,462.31 
47.235.60 
55.262.74 
73.688.02 
90.5S0.82 


Net  Operating  Income. 


1913 
1914 
1915 
1916 
1917 
1918 


$177,709.57,  $119,092.01 
202,062.09   133,591.29 


217,611.65 
240,276.77 
179,339.09 
145,467.90 


142,092.24 
162,091.16 

130,207.76 
118,105.10 


$42,512.89 
49v248.80 
57,325.22 
60,850.70 
45,698.23 
37,511.62 


$16,104.67 
19.222.00 
18,194.19 
17.334.91 
3.433.10 
10,148.82 


The  net  operating  income  increased  steadily  for  the  years 
1913-16  but  gradually  fell  off  for  each  of  the  several  utilities 
for  the  years  1917-18*  The  drop  in  net  operating  income  is 
particularly  noticeable  in  the  case  of  the  steam  heat  utility  for 
the  ye*rs  1917-1918  for  in  1918  the  figures  show. that  the  opera- 
tion of  this  utility  was  at  a  loss  of  $10,148.82.  That  the  com- 
pany operated  at  a  reasonable  profit  may  readily  be  seen  from 
the  foregoing  figures.  The  net  operating  income  indicates  that 
for  the  years  1913-18  inclusive  a  return  of  approximately  22.79 
per  cent,  including  depreciation  and  fixed  capital  charges,  was 
earned  on  the  fair  present  value  of  1918  of  the  combined  utili- 
ties. The  great  loss  in  the  case  of  the  steam  heat  utility  was 
incurred  by  an  improper  allocation  of  operating  expenses  be- 
tween it  and  the  electric  utility  which  upon  revision  consider- 
ably lessened  the  expenses  assigned  for  operation  to  steam  heat 
and  increased  the  earnings  of  this  utility  accordingly. 

Reapportionment  for  1918  of  Expenses  between,  Electric  and 

Heat  Utilities. 

The  result  of  reapportionment  of  the  operating  expenses  be- 
tween these  two  utilities  has  been  to  increase  the  operating  ex- 
pense of  the  electric  utility  $22,354.54  with  a  corresponding 
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reduction  in  the  expense  of  the  steam  heat  utility.    The  result 
of  distribution  made  between  the  services  is  as  follows : 


Reproduction. 

Total. 

Per 
•}uao 
ftR.25 

Electric 

Per 
Cent. 

Steam. 

Operation : 

$14,313.88 

$12,632.00 

144,266.37 

2,037.88 

326.00 

2,229.82 

11.75 

23.50 

23.50 

5.00 

5.00 

$1,681  88 

188,545.81    76.50 

2,663.90'    70.50 

343.16    95.00 

2,347.18,   95.00 

44,279.44 

626.02 

17.16 

Steam      power      plant 
supplies  and  expense 

117.36 

Total  operation  .. 
Maintenance: 
Buildings  and  improve- 
ments  

$208,213.93 

151.46 
7,637.08 

77.56 

77.56 
77.56 

$161,492.07 

117.47 
5,923.32 

22.44 

22.44 
22.44 

$46,721.86 
83.99 

Steam   power   plant  & 

1,713.76 

"*    * 

Total  maintenance 

Total  production.. 

Production  credits  .... 

$7,788.54 

216,002.47 

20,171.96 

77.56 

$6,040.79 
167,532.86 

20,171.96 

1 

22.44 

$1,747.75' 
48,469.61 

Total 

$195,830.51 

$147,360.90; 

$48,469.61 

This  reapportionment  indicates  a  fair  distribution  of  pro- 
duction and  maintenance  expenses  that  are  properly  assignable 
to  the  electric  and  steam  utilities.  It  reacts  to  the  extent  of  show- 
ing for  the  year  1918  a  net  operating  income  of  $12,205.72  for 
the  steam  heat  utility  instead  of  a  loss  of  $10,148.82.  On  the 
other  hand  it  shows  a  reduction  in  the  net  operating  income  for 
the  electric  utility  to  $95,750.56.  The  revised  figures  for  1918 
under  this  reapportionment  are  shown  as  follows: 


Gross  Income  .....%.. 
Operating  Expense 
Net  Operating  Income 


Total.       |  Electricity. 


$566,240.64.  $309,850.24 
420,772.74.  214,099.68 
145,467.901  .     95,750,56 


Gas. 


$175,958.40 

138,446.78 

37,511.62 


Steam  Heat. 

$80,432.00 
68,226.28 
12,205.72 


A  division  of  gross  revenue,  operating  expense,  and  net  oper- 
ating income  was  made  as  between  North  Dakota  and  Minne- 
sota. The  assignment  of  gross  revenue  between  the  states  is 
based  on  the  actual  location  of  consumers  as  shown  by  the  bills 
for  services  rendered  and  the  actual  forfeited  discounts  or  dis- 
counts allowed.  In  1917  the  expense  for  operation  between  the 
two  states  was  apportioned  in  the  case  of  the  electric  utility  on 
the  basis  of  the  sale  in  kilowatt  hours  of  the  current  as  between 
North  Dakota  and  Minnesota  respectively;  in  the  case  of  gas 
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on  the  basis  of  the  actual  sales  in  1000  cubic  feet  sold  as  be- 
tween  North  Dakota  and  Minnesota.  In  1918,  however,  the 
division  of  expenses  as  between  the  two  states  was  reapportioned 
on  what  the  company  and  the  engineer  for  the  city  believed  to 
be  more  equitable  basis  as  follows: 

Electric  Utility. 


North  Dakota. 

Minnesota. 

Total. 

Amount. 

PerGent 

Amount. 

Per  Cent. 

Peak  demands  in  kw.  .... 

2,000 
4,333,113 
361,69 
5,098 

$171,077 

1,800 
3,871,419 
351.19 
4,939 

$157,663 

94.5 
89.3 
97.1 
96.9 

92.3 

110 

461,694 

10.5 

169 

$18,414 

6.5 

10.7 

2.9 

Number  of  customers  .... 
Distributed    as    overhead 

3.1 

7.7 

According  to  the  apportionment  of  the  total  operating  ex- 
penses as  estimated  on  the  foregoing  basis  there  was  assigned 
to  North  Dakota  $197,373.65  and  to  Minnesota  $16,726.03. 

Gas  operating  expenses  were  apportioned  between  the  state* 
on  the  following  bases : 

Gas  Utility. 


Sales — Cubic  feet  .  • . 

Miles  in  mains 

Number  of  customers 
Distributed    as    over- 
head expense 


North  Dakota. 


Total. 


104,931,100 
46.18 
3,952 

$127,084 


Amount.  Per  Cent. 


Minnesota. 


Amount. 


90,999.800 
34.88 
3,401 

$108,778 


86.7  $18,931,300 


75.5 
86.1 

85.7 


11.30 
551 

$18,306 


Per  Cent. 


13.3* 
24.5* 
13.9 

14.3: 


On  the  foregoing  basis  there  was  apportioned  to  North  Da- 
kota the  sum  of  $118,662.85 ;  to  Minnesota  $19,783.93,  out  of 
the  total  gas  operating  expenses.  It  should  be  remembered  that 
since  no  steam  heat  service  is  furnished  outside  of  the  city  of 
Fargo,  all  the  expense  incurred  in  this  service  is  assigned  en- 
tirely to  the  state  of  North  Dakota. 

On  the  foregoing  basis  for  the  year  1918  the  itemized  sum- 
mary of  the  distribution  of  revenue  and  expense  as  between  the 
states  of  North  Dakota  and  Minnesota  in  the  case  of  Fargo  is  as 
follows : 
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Revenue: 

Electric 

Gas  

Steam  heat 
Expense: 

Electric   

Gas 

Steam  heat 
Operating  Income: 

Electric   

Gas 

Steam  heat  . . . . 


Total 


North 
Dakota. 


$296,640.87 

156,269.27 

80,432.00 

197,378.65 

118,662.85 

68,226.28 

98,275.72 
37,606.42 
12,205.72 


$148,087.86 


Minnesota. 


$14,200.87 
19,689.13 


16,726.03 
19,783.93 


2,525.16 
94.80 


$2,619.96 


Total 


$309,850.24 

175,958.40 

80,432.00 

214,099.68 

138,446.78 

68,226.28 

95,750.56 
37,511.62 
12,205.72 


$145,467.90 


The  return  on  the  present  value  for  the  year  1918  from  the 
figures  of  the  engineer  for  the  city  and  the  company  is  shown 
in  the  following  table: 
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"  According  to  the  present  value  found  by  the  engineer  for  the 
city  and  claimed  by  the  company  it  is  apparent  that  all  utilities 
together  earned  for  1918,  9.54  per  cent  and  6.27  per  cent  re- 
spectively; that  the  return  to  the  gas  utility  was  4.125  per  cent 
and  2.01  per  cent  respectively;  and  that  the  return  to  the  steam 
heat  utility  was  10.24  per  cent  and  5*45  per  cent  respectively; 
that  the  return  for  the  electric  utility  was  15.45  per  cent  and 
11.07  per  cent  respectively. 

The  disposition  of  net  income  is  not  shown  in  the  tables  or 
exhibits  submitted  either  by  the  engineer  for  the  city  or  by  the 
company.  '  It  was  stated  at  the  hearing  that  all  operating  profits 
of  both  companies  are  turned  over  as  lease  payments  to  the 
Northern  States  Power  Company  and  that  fixed  charges  and  de- 
preciations are  provided  for  on  the  books  of  the  holding  com- 
pany. The  foregoing  percentages  therefore  represent  the  return 
on  the  present  value  after  providing  for  depreciation.  Since 
exhibits  submitted  both  by  the  engineer  for  the  city  and  the 
company  are  on  the  same  basis  and  plan,  the  foregoing  figures 
represent  an  actual  reproduction  and  combination  of  exhibits 
submitted,  and  the  per  cent  earned  is  exactly  as  shown  by  each. 
The  only  fixed  capital  charge  therefore  that  needs  consideration 
at  this  point  is  the  subject  of  depreciation. 

Depreciation. 

[11]  The  figures  in  the  foregoing  table  used  by  the  engineer 
for  the  city  are  based  on  his  estimate  of  the  value,  conditions 
and  probable  useful  life  of  the  physical  property.  In  the  case 
of  the  electric  utility  3.5  per  cent  was  allowed,  gas  utility  2.5 
per  cent,  and  steam  heat  utility  4  per  cent.  The  company  on 
the  othqr  hand,  submitted  exhibits  showing  an  analysis  of  all 
the  separate  physical  property  and  a  certain  percentage  of  de- 
preciation for  each  division  separately.  The  percentages  claimed 
by  the  company  for  depreciation  are  for  electric  utility  5.14  per 
cent,  gas  utility  3>54  per  cent,  and  steam  heat  utility  4.5  per 
cerit.  The  Commission  believes  that  the  method  of  the  compppy 
in  arriving  at  depreciation  allowances  is  a  reasonably  accurate 
one  but  is  of  the  opinion  that  in  some  instances  the  return  al- 
lowed is  unusually  large.  It  believes  tha,t  in  the  main  3  i  per 
cent  is  altogether  sufficient  aod  adequate,  for  all  the  general  prop- 
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erty  of  an  electric  utility;  that  2£  per  cent  in  this  instance  is 
sufficient  for  the  gas  utility;  and  that  4  per  cent  should  be  al- 
lowed for  the  steam  heat  utility. 

Operating  Statistics. 

Grand  Forks. 

As  in  the  case  of  Fargo  a  comparison  between  the  gross  reve- 
nues of  the  several  utilities,  gross  operating  expense,  and  net 
operating  income  is  presented  in  the  following  table.  This  in* 
formation  was  submitted  by  the  engineer  for  the  city  and  the 
company  for  the  years  1913-18  inclusive: 

Gross  Income. 


Year. 


1913 
1914 
1915 
1916 
1917 
1918 


Total. 


Electric. 


$226,087.30;    $112,222.12 


237,082.40 
251,756.64 
281,135.63 
297,117.15 
351,585.51 


119,443.54 
132,489.18 
149,746.00 
161,463.05 
1834H.50 


Gas. 


$67,573.50 
66,295.66 
63,661.42 
66,135.45 
67,503.73 
87,392.91 


Steam  Heat. 


$46,291.68 
51,343.20 
55,606.09 
65,254.18 
68,150.37 
81,081.10 


Operating  Income. 


1913 
1914 
1915 
1916 
1917 
1918 


140,336.32 
143,149.01 
142,726.97 
156,735.40 
198,745.87 
271,878.60 


61,052.90 
63,754.84 
60,791.94 
75,677.52 
99,921.15 
128,729.45 


42,469.50 
42,930.25 
44,823.03 
38,066.86 
41,495.02 
62,974.04 


36,813.92 
36.463.92 
37,112.00 
42,991.02 
57,329.70 
80,175.11 


Net  Operating  Income. 


1913 
1914 
1915 
1916 
1917 
1918 


85,750.98 
93,933.39 
109,029.67 
124,400.23 
98,371.28 
79,706.91 


51,169.22 

25.104.00 

9,477.76 

55,688.70 

23,365.41 

14,879.28 

71,697.19 

18,838.39 

18.494.09 

74,068.48 

28,068.59 

22,263.16 

61,541.90 

26,008.71 

10,820.67 

54,382.05 

24,418.87 

905.99 

As  in  the  case  of  Fargo  the  net  operating  income  increased 
steadily  for  the  years  1913-16.  In  the  case  of  the  electric 
utility  and  steam  heat  utility  the  net  operating  income  fell  off 
gradually  for  the  years  1917-18.  In  the  case  of  the  gas  utility, 
however,  a  fair  average  income  was  maintained  for  the  years 
1917-18.  The  greatest  drop  in  the  operating  income  was  for 
the  year  1918  in  the  case  of  steam  heat  utility  when  the  oper- 
ating earning  amounted  only  to  $905.99,  which  was  a  loss  in 
revenue  of  $22,000  over  the  year  1916. 

That  the  company  earned  reasonable  return  during  the  period 
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of  1913-18  is  apparent  from  the  figures  representing  the  net 
operating  income  which  indicates  that  ah  average  of  12.33  per 
cent  including  depreciation  and  fixed  capital  charges  was  earned 
on  the  fair  present  value  of  the  property  for  the  year  1918.  As 
in  the  case  of  Fargo  the  loss  incurred  by  the  steam  heat  utility 
for  the  years  1917-18  was  undoubtedly  due  to  an  improper 
allocation  in  the  operating  expenses  as  between  it  and  the  elec- 
tric utility.  In  the  case  of  Grand  Forks,  however,  the  company 
made  no  reapportionment  of  expenses  as  between  these  two  utili- 
ties, stating  that  "the  company  acting  on  behalf  of  the  Grand 
Forks  property  did  not,  for  reasons  of  its  own,  want  to  redis- 
tribute the  Grand  Forks  accounts."  Consequently  the  Commis- 
sion has  no  way  of  estimating  any  more  accurate  statement  of 
the  operating  income  in  the  case  of  the  steam  heat  utility  then 
that  represented  by  the  amount  of  $905.99. 

Similar  to  the  Fargo  case  a  division  of  the  gross  revenues, 
operating  expense,  and  net  operating  income  was  made  between 
the  states  of  North  Dakota  and  Minnesota,  The  assignment  of 
gross  revenues  between  the  states  is  based  on  the  actual  location 
of  the  consumers  as  shown  by  the  bills  for  service  rendered  and 
the  actual  forfeited  discounts  or  discount  allowed.  In  1917  the 
t-xpense  for  operation  between  the  two  states  was  apportioned  in 
the  case  of  the  electric  utility  on  the  basis  of  sale  of  kilowatt 
hours.  The  generating  expense  at  the  hydraulic  power  plant 
at  Red  Lake  Falls  are  kept  separate  and  independent  from  the 
expense  of  steam  generated  and  purchased  energy  costs.  Be- 
cause of  the  fact  that  this  power  plant  at  Red  Lake  Falls  is 
entirely  within  the  state  of  Minnesota  and  its  product  is  large- 
ly used  in  the  state  of  Minnesota  and  is  not  distributed  over  the 
entire  system,  the  expense  is  therefore  charged  against  the  state 
of  Minnesota.  A  more  detailed  statement  of  the  apportionment 
of  expenses  in  the  case  of  the  electric  utility  is  as  follows: 
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1.  Steam  generated  and  electricity  purchased  on 

the  basis  of  actual  sales,  in  North  Dakota 
2,115,453  kw.  hr.  and  Minnesota  362,887  kw. 
hr.  respectively 

2.  Transmission  expenses 

3.  Distribution    Expenses:      In   arriving  at  this 

apportionment,  sales  at  Red  Lake  Falls  and 
St.  Hilaire  were  added  to  the  sales  in  other 
Minnesota  territory  and  a  new  per  cent  basis 
determined  as  follows:  2,115,453  kw.  hr.  for 
North  Dakota  and  521,070  kw.  hr.  for  Minne- 
sota (made  up  of  the  previous  figures  362,887 
plus  158,183  for  hydraulic  electric  current 
sold  in  Minnesota )    

4.  General  expense  distributed  on  overhead  basis 


N.  Dakota. 
Per  Cent. 


85 
85 


80 

78 


Minnesota. 
Per  Cent. 


15 
16 


20 
22 


The  total  operating  expense  according  to  the  foregoing  bases 
assigns  $78,266.56  to  North  Dakota  and  $20,654.59  to  Minne- 
sota. 

In  the  case  of  gas  the  apportionment  was  on  the  basis  of  actual 
sales  assigning  operating  expenses  of  $39,005.30  to  North  Da- 
kota and  $2,489.72  to  Minnesota. 

In  the  case  at  Fargo  a  reapportionment  of  the  operating  ex- 
penses as  between  the  states  of  North  Dakota  and  Minnesota 
was  made  for  the  year  1918.  The  same  method,  however,  was 
not  applied  in  the  case  of  Grand  Forks.  In  1918  the  appor- 
tionment was  essentially  on  the  same  basis  as  for  1917.  In  , 
this  year  the  expenses  assigned  to  the  electric  utility  in  the  case 
of  North  Dakota  $102,222.23  and  Minnesota  $26,507.22.  In 
the  case  of  gas  the  assignment  of  expenses  to  North  Dakota  is 
$59,384.54  and  Minnesota  $3,589.50.  The  expense  of  steam  heat 
operation  is  entirely  assigned  to  the  city  of  Grand  Forks  inas- 
much as  steam  heat  service  is  not  furnished  in  the  state  of  Min- 
nesota. 

From  the  foregoing  bases  for  the  year  1918  an  itemized  sum- 
mary of  the  distribution  of  revenue,  expense,  and  operating  in- 
come as  between  the  states  of  North  Dakota  and  Minnesota  is 
presented  in  the  following  table : 
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Revenue: 

Electric 

Gas 

Steam  heat  . . . . 
Expense:* 

Electric , 

Gas 

Steam  heat 

Operating  Income: 

Electric 

Gas 

Steam  heat 


Total 


JK.  Dakota, 


Minnesota. 


$157,756.20 
82,438.63 
81,081.10 

102,222.23 
59,384.54 
80,175.11 

55,533.97 

23,054.09 

905.99 


$79,494.05 


$26,355.30 
4,954.28 


26,507.22 
3,589.50 


1,151.92 
1,364,78 


$212.86 


Total. 


$183,111.50 
87,392.91 
81,081.10 

183,729.45 
62,974.04 
80,175.11 

54,382.05 

24,418.87 

900.99 


$79,706.91 


For  the  year  1918  the  return  on  the  present  value  from  the 
figures  of  the  engineer  for  the  city  and  the  company  is  present- 
ed in  the  following  table: 
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According  to  the  present  value  as  shown  by  the  •  engineer  for 
the  city  and  claimed  by  the  company,  it  is  seen  that  the  average 
return  for  the  several  utilities  combined  is  3.92  per  cent  and 
2.59  per  cent  respectively,  for  electricity  6.04  per  cent  and  4.35 
per  cent  respectively;  gas  2.76  per  cent  and  1.84  per  cent  re- 
spectively; and  steam  heat' a  loss  of  2.92  per  cent  and  3.05  per 
cent  respectively. 

As  in  the  case  of  Fargo  the  disposition  of  net  income  is  not 
shown  for  this  division  of  the  Northern  States  Power  Company 
in  any  of  the  tables  or  exhibits  submitted  either  by  the  engineer 
for  the  city  or  the  company.  All  the  operating  profits  of  both 
companies  are  turned  over  as  lease  payments  to  the  Northern 
States  Power  Company  and  fixed  charges  and  depreciation  are 
oared  for  on  the  books  of  the  holding  company.  The  foregoing 
percentage,  therefore,  represents  the  return  on  thp  property  val- 
uation found  by  the  engineer  for  the  city  and  the  company  engi- 
neers after  providing  for  depreciation. 

Depreciation  was  considered  in  the  case  of  Fargo  and  the 
explanation  as  there  presented  is  applicable  to  the  Grand  Forks 
Division.  The  company  used  the  same  method  in  arriving  at 
its  figures  for  depreciation  as  were  used  in  the  case  of  Fargo. 
By  this  method  the  company  assigned  for  depreciation  to  the 
electric  utility  4.06  per  cent,  the  gas  utility  2.78  per  cent  and 
the  steam  heat  utility  3.48  per  cent.  The  engineer  for  the  city 
assigned  the  same  percentages  to 'depreciation  in  the  case  of 
Grand  Forks  as  for  Fargo,  namely,  electric  utility  3.5  per  cent, 
gas  utility  2.5  per  cent,  and  steam  utility  4  per  cent.  In  the 
case  of  Grand  Forks  the  Commission  is  of  the  opinion  that  8£ 
per  cent  is  sufficient  and  adequate  for  the  electric  utility,  2|  per 
cent  for  the  gas  utility,  and  4  per  cent  for  the  steam  heat  utility. 

Treatment  of  the  Property  as  a  Unit 

[12]  The  urgent  contention  of  the  company  is  that  the  prop- 
erty consisting  of  electric,  gas,  and  steam  heat  in  each  of  the 
eities  of  Fargo  and  Grand  Forks  should  be  treated  as  a  unit  so 
far  as  rate  regulation  is  concerned.  The  company  bases  its 
claim  in  each  instance  on  the  fact  that  conditions  are  such  in 
each  city  as  to  prohibit  the  levying  of  a  rate  in  the  case  of  gas 
that  would  be  sufficient  to  provide  a  fair  and  reasonable  return 
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upon  the  property  used  and  useful  in  producing  and  distributing 
gas  without  interfering  with  the  consumption  of  the  commodity. 
The  company  desires,  therefore,  to  have  the  rates  for  electric 
service  maintained  in  order  that  the  high  return  for  this  com- 
modity may  be  sufficient  to  compensate  for  the  seeming  losses 
in  the  case  of  gas  and  steam  heat.  'From  the  foregoing  state- 
ment, both  in  the  case  of  Fargo  and  Grand  Forks,  it  appears 
thai  the  electric  utility  makes  up  losses  incurred  in  the  opera- 
tion of  gas  and  steam  heat.  According  to  the  revised  figures  of 
the  Commission  showing  the  per  cent  earned  on  the  fair  pres- 
ent value  of  each  separate  utility  it  appears  that  the  per  cent  is 
higher  than  that  shown  by  the  company  and  more  nearly  repre- 
sents what  may  be  considered  as  a  fair  return  on  the  property. 
Were  the  Commission  to  grant  the  contention  of  the  com- 
pany in  this  respect,  the  users  of  electricity  would  have  to  pay 
part  of  the  services  to  the  users  of  gas  and  steam  heat  No  def- 
inite statistics  were  presented  by  the  company  to  indicate  what 
proportion  of  its  customers  use  all  three  services,  namely,  elec- 
tricity, gas,  and  steam  heat.  If  a  large  percentage  of  the  con- 
sumers in  each  city  use  all  threje  services  there  would  be  some 
foundation  for  considering  the  property  as  a  unit.  This  could 
not  possibly  be  the  case  and  the  Commission  can  see  no  reason 
for  requiring  the  users  of  electricity  to  pay  for  part  of  the  serv- 
ices enjoyed  by  a  fewer  number  of  users  of  gas  and  steam  heat. 
The  company  points  out  various  reasons  in  support  of  its  conten- 
tion, chief  of  which  is  that  gas  is  used  by  residents  of  the  cities 
principally  for  cooking  and  that  the  large  users  of  electricity 
aye  those  who  use  it  for  power,  commercial  lighting,  and  adver- 
tising purposes,  and  that  these  large  users  of  electricity  are  able 
to  pass  the  charge  along  and  ultimately  distribute  it  among  their 
customers.  The  company  goes  on  to  say  further :  "Gas  used 
for  cooking,  it  is  pointed  out,  bears  as  close  a  relation  to  elec- 
tricity used  for  domestic  lighting  purposes  as  does  electric  cur- 
rent used  for  power  purposes,  and  there  is  no  more  practical 
reason  why  the  one  should  be  segregated  than  the  other."  This 
is  an  argument  based  on  an  inadequate  consideration  of  the  fac- 
tors in  the  case.  Electric  power  rates  and  electric  lighting  rates 
for  residence  purposes  are  altogether  different  because  of  the 
relationship  of  the  two  of  the  maximum  plant  capacity  and  the 
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amount  of  current  used.  It  is  true  that  the  large  users  of  elec- 
tricity are  those  purchasing  power,  but  the  company  in  its  argu- 
ments does  not  consider  the  rate  to  the  resident  user. 

Numerous  cases  were  cited  both  of  Commission  and  court 
opinions.  The  factors  involved  in  these  cases  were  so  variant 
as  to  offer  no  basis  for  a  consideration  of  precedent  as  affecting 
this  case.  This  Commission  believes  that  a  consideration  of  sev- 
eral utilities  on  a  unit  basis  is  of  such  an  individual  character 
that  each  particular  community  must  be  considered  independent 
from  practice  in  any  other  community.  It  is  further  of  the 
opinion  that  the  facts  presented  in  this  case  are  such  as  to  war- 
rant the  requirement  that  each  utility  be  self-sustaining  and 
that  the  rates  be  revised  accordingly. 

Fair  Present  Value  of  the  Property,  Apportioned  on  the 

Basis  of  Use  in  North  Dakota. 

[13]  A  varying  proportion  of  the  electric  and  gas  service  of 
the  company  in  each  city  is  distributed  in  the  territory  adjoin- 
ing and  adjacent  to  Fargo  and  Grand  Forks,  respectively,  across 
the  state  line  in  Minnesota.  Since  the  jurisdiction  of  the  Com- 
mission is  restricted  to  rate  regulation  only  in  the  state  of  North 
Dakota  it  is  therefore  prescribed  from  a  .consideration  of  the 
fair  and  reasonable  returns  that  may  be  required  for  the  service 
furnished  in  Minnesota.  Consumers  in  the  state  of  North  Dako- 
ta, however,  should  not  be  required  to  pay  a  return  on  fair  pres- 
ent value  in  excess  of  the  amount  of  that  value  properly  charge- 
able and  assignable  to  the  service  furnished  by  the  respective 
plants  in  the  state  of  North  Dakota. 

The  Commission  has  therefore  taken  this  self-evident  prin- 
ciple into  consideration  and  has  apportioned  the  fair  present 
value  of  the  property  in  each  of  the  cities  party  to  the  case,  be- 
tween the  states  of  North  Dakota  and  Minnesota.  In  the  case 
of  Fargo  for  the  year  1917  the  apportionment  was  for  electric 
utility,  North  Dakota  90  per  cent  and  Minnesota  10  per  cent  (on 
the  basis  of  actual  current  used) ;  gas  utility  North  Dakota  86 
per  cent,  Minnesota  14  per  cent  (on  basis  of  actual  sales  of  gas)  ; 
for  the  year  1918  the  apportionment  charges  to  North  Dakota 
for  the  electric  utility  94  per  cent,  Minnesota  6  per  cent  (on 
the  basis  of  power  demands  in  kilowatt  hour,  kilowatt  hour  sold, 
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miles  of  wire  and  number  of  customers) ;  in  the  case  of  gas  util- 
ity North  Dakota  84  per  cent,  Minnesota  16  per  cent  (on  the 
basis  of  sales  in  cubic  feet,  miles  of  main,  and  number  of  custo- 
mers). 

In  the  case  of  Grand  Forks  for  the  year  1917,  apportionment 
to  the  electric  utility  was  North  Dakota  79  per  cent,  and  Minne- 
sota 21  per  cent  (on  basis  of  electricity  purchased)  in  the  case 
of  gas  North  Dakota  94  per  cent,  Minnesota  6  per  cent  (on  the 
basis  of  actual  sales).  In  1918  the  apportionment  for  the  elec- 
tric utility  was  North  Dakota  80  per  cent,  Minnesota  20  per 
cent  (on  the  basis  of  actual  sales) ;  gas  utility  North  Dakota 
94.5  per  cent,  Minnesota  5.5  per  cent  (basis  actual  sales). 

In  its  estimate  of  the  present  value  properly  to  be  allocated 
to  the  state  of  North  Dakota  the  Commission  allowed  in  the 
case  of  Fargo  94  per  cent  for  the  electric,  84  per  cent  for  the 
gas,  and  100  per  cent  for  the  steam  heat  utility,  since  no  heat 
service  is  furnished  in  Minnesota.  In  the  case  of  Grand  Forks 
the  Commission,  on  allocating  the  fair  present  value,  charged 
to  North  Dakota  80  per  cent  for  the  electric  utility,  94.5  per 
cent  for  the  gas,  and  100  per  cent  for  the  steam  heat  utility. 

The  fair  present  value  found  by  the  Commission,  represent- 
ing what  in  its  belief  indicates  the  fair  and  equitable  rate  base 
value  of  the  properties  in  the  present  case,  is  presented  in  the 
following  table : 

UNION  LIGHT,  HEAT  AND  POWER  COMPANY. 

Fargo. 
Present  Value  Determined  by  the  Commission. 


Total. 

Electric. 

Gas. 

Heat. 

Total  specific  construc- 

$850,192 

102,024 

68,373 

$385,691 
46,283 
30,446 

$399,744 
47,970 
32,949 

$64,757 
7,771 
4,978 

Total 

$1,020,589 
$915,938 

$462,420 
$434,675 

$480,663 
$403,757 

$77,506 
$77,506 

Present     value    appor- 
tioned to  N.  Dakota 

Operating  income   .... 
Fixed  capital  charges: 

Compensation 

$148,088 

$23,675 
5,917 

$118,496 
12.93 

$98,276 

$12,690 
3,217 

$82,369 
18.95 

$37,606 

$8,395 
1,500 

$27,711 
6.88 

$12,206 

$2,590 
1,200 

$6,416 

10.86 
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Total. 

Electric 

Gas. 

Heat. 

Total  specific  construc- 

$799,201 
95,905 
66,176 

$437,424 
52.491 
33,930 

$281,994 
33,840 
26,148 

$79,783 
9,574 
6,098 

Total 

$961,282 

$79,494 

$22,102 
4,738 

$52,654 
6,285 

$523,845 

$55,534 

$12,248 
2,638 

$40,648 
9.7 

$341,982 

$23,054 

$6,662 
1,200 

$15,193 
4.7 

$95,455 

Operating  income  .... 
Fixed  capital  charges: 

Net  income 

;$906 

$3,192 
900 

$3,186 

Per  cent  earned  .... 

3.34 

The  present  value  properly  apportioned  and  allocated  to 
North  Dakota  is  indicated  in  the  5th  item  of  each  of  the  fore- 
going tables.  It  shows  that  in  the  case  of  Fargo  the  rate  base 
value  for  the  entire  utility  property  is  $915,988 ;  in  the  case 
of  Grand  Forks  the  rate  base  value  of  the  entire  utility  prop- 
erty is  $837,704.  The  operating  income  in  the  case  of  Fargo 
is-  $148,088;  Grand  Forks  $79,494.  The  fixed  capital  charges 
that  must  be  considered  as  deductions  from  the  operating  in- 
come before  net  income  can  be  ascertained  are  depreciation, 
workmen's  compensation,  and  in  general  ad  valorum  taxes. 
Depreciation  has  already  been  considered  separately  for  each 
<jity  a  party  to  the  case.  Brief  consideration  must  therefore  be 
given  here  to  allowances  for  workmen's  compensation  and  taxes. 

Workmen's  Compensation. 

* 

[14]  The  actual  figures  for  compensation  in  the  case  of  Far- 
go were  submitted  by  the  Union  Light,  Heat  &  Power  Company 
and  amounted  to  $5,917  for  the  entire  utility  property.  The 
Commission  has  apportioned  this  among  the  several  utilities,  on 
a  basis  that  approximates,  with  as  much  accuracy  as  possible, 
the  exact  amount  assignable  for  compensation  to  each  utility. 
In  the  case  of  Grand  Forks,  however,  the  Red  River  Power  Com- 
pany submitted  a  copy  of  its  estimated  detailed  expense  ac- 
count for  1919  instead  of  the  premium  advise.  The  Commis- 
sion estimated  therefore  that  the  total  compensation  required 
of  the  Red  River  Power  Company  for  the  year  1919  will  be 

P.U.R.1920A. 


810        NORTH  DAKOTA  BD.  OF  RAILROAD  COMMISSIONERS. 

approximately  $4,738.  This  amount  similarly  as  in  the  case  of 
Fargo  has  been  apportioned  among  the  several  utilities  in  a 
manner  believed  to  be  fair  and  approximate  of  the  actual  por- 
tion of  the  compensation  that  should  be  borne  by  each  utility. 

Taxes. 

[15]  The  Commission  is  doubtful  whether  any  allowance  in 
fixed  capital  charges  should  be  made  for  taxes.  The  practice  of 
both  the  Union  Light,  Heat  &  Power  Company  and  the  Bed 
River  Power  Company  has  been  to  include  taxes  in  operating 
expenses  rather  than  to  show  it  as  a  fixed  capital  expense  to  be 
deducted  from  net  operating  income.  The  tax  rates  for  1919 
have  not  yet  been  determined  and  the  Commission  has  had  to 
rely  upon  as  estimate  of  what  the  rate  may  be  which  is  figured 
from  the  most  authoritative  source  available.  This  judgment, 
estimates  that  the  tax  on  actual  property  in  each  city  for  the 
year  1919  will  be  approximately  2£  per  cent  on  the  actual  pres- 
ent value  of  the  entire  utility  property.  The  Commission  has 
no  reason  to  believe  that  this  percentage  does  not  represent 
approximately  what  the  taxation  rate  may  be  in  each  instance. 
In  the  case  of  Fargo  the  taxes  for  1919  under  this  rate  will 
be  less  than  the  taxes  for  1918 ;  in  the  case  of  Grand  Forks  the 
taxes  for  1919  are  estimated  to  be  only  slightly  greater  than 
those  of  1918.  A  contrast  of  the  actual  taxes  for  1918  and  the 
estimated  taxes  for  1919  for  both  Fargo  and  Grand  Forks  is 
presented  in  the  following  tables: 


Farg< 

Electric    

Gas  

Heat  * 

Total 

Grand"  Forks — 

Electric    

Gas  

Heat  

Total 


1918. 


$16,387.47 
7,994.25 
4,431.79 


$28,813.51 

$11,708.65 
3,969.81 
3,751.18 


$19,429.64 


1919. 


$9,642.28 
9,993.60 
1,618.93 


$21,254.81 

$10,935.60 
7,049.85 
1,994.58 


$19,980.03 


Taking  into  consideration  the  probable  taxes  for  1919  as  indi- 
cated from  the  foregoing  tables  the  Commission  is  inclined  to- 
disregard  the  question  of  taxes  as  a  fixed  capital  allowance  for 
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the  reason  that  the  figures  indicate  in  the  case  of  Fargo  that 
the  taxes  will  be  less  for  1919  than  for  1918  and  in  the  case  of 
Grand  Forks  only  slightly  greater.  It  must  also  be  borne  in 
mind  that  the  practice  of  the  company  in  both  cities  has  been  to 
include  taxes  as  an  operating  expense,  and  that  the  figures  rep* 
resented  by  operating  income  is  the  result  after  taxes  have  been 
deducted. 

Rate  of  Return. 

[16]  In  the  case  of  Fargo  the  net  income  in  1918  wag 
approximately  $118,496  which  represents  a  return  on  the  pres- 
ent value  apportioned  to  North  Dakota  of  12.937  per  cent*  Tn 
the  case  of  the  electric  utility  the  net  income  was  $82,369'  and1 
the  per  cent  earned  18.95  per  cent;  gas  utility  $27,711,  per 
cent  earned  6.86  per  cent;  steam  heat  utility  $8,416,  per  cent 
earned  10.86  per  cent.  It  is  readily  seen,  therefore,  that  the 
Union  Light,  Heat  &  Power  Company  has  been  earning  a  haid- 
some  return  on  the  present  value  of  the  property  chargeable  to 
the  consumers  in  North  Dakota.  The  Commission  believes 
from  the  evidence  in  the  case,  the  representations  of  the  coi*^ 
pany,  and  the  return  required  for  securing  the  investment  of 
capital  in  this  particular  utility  that  8  per  cent  is  a  reasonable 
return  on  the  fair  present  value:  The  Commission  so  rules  and 
will  revise  the  rates  accordingly.  '•-.,« 

In  the  case  of  Grand  Forks  the  net  income  for  the  entitfe  util* 
ity  property  in  1918  was  $52,654,  which  represents  a  return  of 
16.285  per  cent.  The  income  of  the  electric  utility  was  $40,648, 
return  9.70  per  cent,  gas  utility  $16,192,  return  4.70  per  c£nt; 
the  steam  heat  utility  suffered  a  loss  of  3.34  per  cent.  The  ele<** 
trie  utility  was  the  only  one  of  the  three  which  earned' a  rea- 
sonable return  on  the  rate  base  value.  In  the  case  of  gas 'the 
return  was  low,  and  in  that  of  heat  the  figures  show  the  com- 
pany suffered  an  actual  loss.  This  indicates,  undoubtedly,  that 
the  rates  for  the  services  of  gas  and  steam  heat  should  be  mate- 
rially increased,  and  yet  the  Commission  feels  restrained  from- 
following  this  logical  course  because  of  the  fact  that  the  rates1 
now  appear  to  be  as  high  as  permissible  without  reacting  sen-' 
ously  upon  the  sales  of  the  service  in  each  instance.  In  a'spedia) 
plea  to  the  Commission  for  an  allowance  in  rates  of  10  per  cent 
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the  company  stated  that  it  was  its  belief  that  the  rates  in  Grand 
Forks  should  not  be  changed.  The  reason  for  this  request  ap- 
pears to  be  the  fact  that  the  rates  at  present  are  as  high  as  the 
traffic  will  bear  and  that  any  increase  in  rates  would  result  in  a 
decrease  in  consumption.  The  Commission  therefore  feels  con- 
strained to  accept  this  appeal  of  the  company  and  leaves  the 
rates  as  they  are  at  the  present  with  a  provision  that  the  Com* 
mission  shall  require  monthly  reports  of  operation  from  the 
company  and  that  it  will  proceed  at  an  early  date  to  an  investi- 
gation of  the  company  operations  with  the  aim  of  ascertaining, 
if  possible,  some  method  for  reducing  the  costs  of  operation  or 
at  least  of  finding  some  solution  for  the  present  difficulty  where- 
by the  company  will  be  assured  of  a  reasonable  return,  and  the 
consumers  lower  rates. 

Plant  Values  Contrasted. 

The  present  population  of  Fargo  is  estimated  to  25,000  and 
that  of  Grand  Forks  15,000.  The  electricity  distributed  in 
Fargo  for  the  year  1918  in  kilowatt  hours  was  as  follows:  Far- 
go &  Moot-head  Railway  830,668,  commercial  lighting  1,496,347, 
residential  lighting  888,786,  power  1,018,894,  sign  panel  and 
outline  lighting  16,044,  total  4,250,739. 

The  electricity  distributed  in  Grand  Forks  for  the  year  1918 
in  kilowatt  hours  was  as  follows :  Grand  Forks  Street  Railway 
287,200,  commercial  lighting  665,939,  residence  lighting  448,- 
056,  power  513,718,  sign  and  panel  lighting  not  available,  total 
1,914,918. 

The  amount  of  gas  furnished  in  Fargo  for  the  year  1918  in 
units  of  M  cubic  feet  was  as  follows:  Commercial  19,141,  res- 
idential 71,859,  total  91,000.  The  amount  of  gas  furnished  in 
Grand  Forks  for  1918  in  units  of  M  cubic  feet  was  as  follows: 
Commercial  9,643,  residential  36,667,  total  46,310. 

The  amount  of  steam  distributed  for  heating  in  Fargo  for 
the  year  1918  was  as  follows:  Condensation  in  M  pounds  for 
metered  steam  sales  88,479.08,  revenue  from  flatrrate  steam 
heating  $27,435.03.  In  Grand  Forks  steam  used  was  as  fol- 
lows :  Condensation  in  .  M  pounds  for  metered  steam  sales 
100,340.8,  flat  rate  354.2,  total  100,695.  It  is  readily  seen  that 
a  comparison  of  the  respective  services  between  the  eities  shows 
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that  Fargo  furnished  from  two  to  three  times  the  amount  of 
service  that  is  furnished  and  distributed  in  Grand  Forks. 

A  comparison  of  the  present  value  of  the  total  utility  prop- 
erty  determined  by  the  Commission  indicates  that  the  company 
in  Grand  Forks  is  practically  of  the  same  present  value  as  the 
property  in  Fargo,  for  the  total  specific  construction  cost  deter- 
mined by  the  Commission  is  $799,201,  as  compared  with 
$850,192  for  Fargo.  The  greater  saturation  of  the  company  at 
Fargo  is  directly  indicated  by  the  operating  income  which  is 
$148,088  as  compared  with  $79,494  in  the  case  of  Grand  Forks. 
The  utility  property  in  each  city  on  the  basis  of  specific  construc- 
tion cost  is  approximately  of  the  same  value.  The  returns  in 
the  case  of  Fargo  are  twice  the  returns  in  Grand  Forks.  In  the 
case  of  Fargo  also  the  consumption  and  sale  of  electricity,  gas, 
and  heat  is  two  or  three  times  that  in  the  case  of  Grand  Forks. 
All  this  leads  to  the  logical  conclusion  that  the  utility  property 
at  Grand  Forks  is  overvalued  or  overequipped.  Some  remedy 
should  be  found  as  a  solution  for  this  difficulty.  The  foregoing 
comparison  indicates  that  the  consumers  of  the  various  utility 
services  in  Grand  Forks  should  be  required  to  pay  double  the 
rate  required  from  the  consumers  in  Fargo.  The  Commission 
is  of  the  opinion  that  this  condition  should  be  thoroughly  investi- 
gated and  the  operation  of  the  plant  examined  in  all  its  details. 
This  conclusion  will  be  provided  for  in  the  order  which  follows. 

All  concur,  S.  J.  Aandahl,  G.  F.  Dupuis  and  Frank  Milhol- 
lan. 


OHIO  PUBLIC  UTILITIES  COMMISSION. 

CITIZENS  TELEPHONE  EXCHANGE  COMPANY 

v. 
METAMORA  TELEPHONE  COMPANY. 

[No.  1760.] 

Monopoly  and  competition  —  Occupied  territory  —  Character  of  exit- 
ing service. 

A  certificate  of  convenience  and  necessity  will  not  be  granted  to 
a  telephone  company  to  enter  occupied  territory  upon  the  ground  that 
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.  the  existing  service  is  inadequate,  where  such  inadequacy  consists  solely 
in  the  loss  of  subscribers  who  had  been  solicitated  away  from  it  by  the 
applicant. 

[November  18,  1919.] 

•Application  for  a  certificate  of  convenience  and  necessity 
to  operate  a  telephone  plant  in  occupied  territory;  dismissed. 

By  the  Commission :  The  Citizens  Telephone  Exchange 
Company,  a  corporation  of  Metamora,  Ohio,  filed  its  application 
with  the  Commission  against  the  Metamora  Telephone  Company 
of  Metamora,  defendant,  praying  for  a  certificate  of  conven- 
ience and  necessity  granting  it  the  right  to  own  and  operate  a 
plant  for  the  furnishing  of  telephone  service  in  and  around 
the  village  of  Metamora,  Ohio,  in  territory  now  occupied  hy 
the  Metamora  Telephone  Company,  for  the  reason  that  the 
service  furnished  by  the  latter  company  is  grossly  inadequate 
and  inefficient.  The  application  was  made  under  the  provisions 
oi  §  614-52  G.  C. : 

^Section  614-52:  No  telephone  company  shall  exercise  any 
permit,  right,  license,  or  franchise  that  may  have  been  hereto- 
fore granted  but  not  actually  exercised  or  that  may  hereafter 
be  granted  to  own  or  separate  a  plant  for  the  furnishing  of  any 
telephone  service,  thereunder  in  any  municipality  or  locality, 
where  there  is  in  operation  a  telephone  company  furnishing 
adequate  service,  unless  such  telephone  company  first  secures 
from  the  Commission  a  certificate  after  public  hearing  of  all 
parties  interested  that  the  exercising  of  such  license  permit, 
right,  or  franchise  is  proper  and  necessary  for  the  public  con- 
venience." 

The  application  was  resisted  by  the  defendant,  the  Metamora 
Telephone  Company,  and  a  voluminous  record,  consisting  of 
testimony  and  exhibits  introduced  before  the  Commission,  de- 
positions taken  locally,  and  briefs  of  counsel,  fully  presents  the 
situation. 

Metamora  is  a  village  of  about  five  hundred  inhabitants,  situ- 
ate in  the  northeast  corner  of  Fulton  county,  80  rods  south  of 
the  Ohio-Michigan  state  line.  The  exchange  of  the  Metamora 
Telephone  Company  was  constructed  in  1903,  and  it  has  con- 
tinued since  that  time  to  serve  the  people  of  the  territory  with 
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a  plant  that  had  a  consistent  growth  with  the  community,  until 
at  the  time  these  difficulties  arose  it  had  property  with  a  repro- 
duction yalue  of  $23,050,  a  full  metallic  system,  switchboard, 
cables,  inside  and  outside  terminals,  fuse  blocks,  and  cypress 
pole  lines  reaching  out  into  the  country  and  accommodating  vari- 
ous farmers  lines.  The  subscribers  increased  until  there  were 
232  farmers  stations  and  99  in  the  village  of  Metamora  proper, 
or  a  total  of  331.  Surrounded  on  the  north,  east,  south  and 
west  by  other  telephone  exchanges,  this  number  seemed  to  be 
about  the  limit  of  the  territory  at  the  time  complained  of. 

The  only  other  telephone  service  or  connection  in  the  village 
of  Metamora  was  that  of  the  Ogden  Mutual,  a  company  located 
several  miles  across  the  line  in  Michigan,  which  had  a  farmers 
line  dropping  down  into  Metamora,  where  it  was  connected 
with  the  exchange  of  the  Metamora  company,  which  rendered 
switching  service  to  the  eighteen  farmers  upon  this  line  at  a 
switching  charge  of  30  cents  per  month.  For  some  reason  not 
apparent  in  the  record,  this  situation  became  unsatisfactory  to 
the  Michigan  company,  which  cut  the  Metamora  end  of  this 
farmers  line,  disconnecting  it  from  the  exchange  of  the  Meta- 
mora Telephone  Company. 

As  some  of  these  Michigan  farmers  had  transacted  part  of 
their  business  in  the  village  of  Metamora,  the  severing  of  con- 
nection with  xJiem  offered  an  opportunity  to  some  of  the  busi- 
ness men  of  Metamora  w*ho  had  small-town  differences  with  other 
business  men  of  Metamora,  who  were  interested  either  as  stock- 
holders or  otherwise  in  the  Metamora  Telephone  'Company,  and 
these,  parties  of  the  first  part  proceeded  to  invite  the  Ogden  Mu- 
tual Company  of  Michigan  into  the  village  of  Metamora,  Ohio, 
tendering  it  a  vacant  business  room  for  its  switchboard  and 
promising  it  certain  telephone  subscribers,  who  as  soon  as  the 
line  was  installed  proceeded  to  give  up  the  service  of  the  Meta- 
mora Telephone  Company  and  installed  that  of  the  Ogden  Mu- 
tual. These  same  parties  then  made  a  demand  upon  the  Meta- 
mora Telephone  Company  for  free  service  with  various  ex- 
changes surrounding  the  Metamora  territory.  This  having  been 
refused  by  the  Metamora  Telephone  Company,  the  parties  afore- 
said entered  upon  an  active  campaign  to  secure  for  the  Ogden 
Mutual  the  subscribers  of  the  Metamora  Telephone  Company, 
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by  personal  solicitation,  conference  with  farmers  at  public  meet- 
ings, the  offering  of  cheap  service  and  switching  charges,  and 
articles  written  for  and  published  by  the  local  newspaper,  signed 
"Metamora  Business  Men." — The  effect  of  this  propaganda  was 
very  soon  felt  by  the  Metamora  Telephone  Company,  which  on, 
or  about,  August  15,  1917,  filed  its  petition  in  the  court  of 
common  pleas  of  Fulton  county,  Ohio,  against  the  Ogden  Mu- 
tual Telephone  Company ;  the  Metamora  Lumber  Company,  Reu- 
ben A.  Smith,  the  Metamora  Hardware  Company,  and  Eobert 
J.  Finn,  and  Wesley  Kahle,  doing  business  as  the  Metamora 
Hardware  Company,  defendants,  praying  for  an  injunction  re- 
straining the  defendants  from  furnishing  telephone  service  with- 
in its  territory.  The  case  proceeded  through  the  common  pleas 
court  to  the  court  of  appeals  of  Fulton  county,  where  on  July 
3,  1919,  the  temporary  restraining  order  was  made  perpetual 
and  the  defendants  were  restrained  and  enjoined  from  furnish- 
ing or  receiving  any  telephone  service  in  the  locality  "without 
first  having  obtained  a  permit  so  to  do  from  the  Public  Utilities 
Commission  of  the  state  of  Ohio." 

The  parties  of  the  first  part  thereupon  proceeded  to  incor- 
porate the  Citizens  Telephone  Exchange  Company  and  made 
their  application  for  certificate  of  convenience  and  necessity  to 
this  Commission.  In  the  meantime  not  the  slightest  attention 
seems  to  have  been  paid  by  anybody  to  the  injunction  of  the 
court.  The  Citizens  Exchange  Company  was  organized  by  the 
same  parties  who  had  been  assisting  the  Ogden  Mutual  Tele- 
phone Company,  and  the  same  parties  proceeded  in  their  active 
propaganda.  The  result  was  that  at  the  time  of  the  submission 
of  this  case,  the  Metamora  territory,  small  for  one  company, 
was  occupied  by  the  Metamora  Telephone  Company  with  an  up- 
to-date  plant,  no  complaint  having  been  rendered  this  Commis- 
sion of  the  service  furnished  by  it,  but  which  found  its  lines 
being  paralleled  and  duplicated  by  a  makeshift  concern  with 
its  wires  hung  on  high  tension  trolley  poles  in  the  village,  and 
on  saplings  in  the  country.  The  99  village  subscribers  of  the 
Metamora  Telephone  Company  had  been  reduced  to  54;  the  232 
farmers  stations  reduced  to  150,  or  a  total  of  204,  while  the 
Citizens  Telephone  Exchange  Company  had  secured  51  sub- 
scribers in  the  village  of  Metamora,  most  of  whom  had  been 
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subecribers  to  the  Metamora  Telephone  Company ;  and  105  farm- 
ers stations,  the  majority  of  whom  had  been  former  subscribers' 
to  the  Metamora  Telephone  Company.  The  community  was 
divided  into  two  hostile  camps,  into  one  or  the  other  of  which 
every  telephone  user  was  forced  by  banking,  business,  or  social 
pressure,  and  the  Citizens  Telephone  Exchange  Company  Was 
coolly  asking  to  invade  the  territory  of  the  Metamora  Telephone 
Company  on  the  ground  that  the  service  of  the  latter  company 
had  become  inadequate  by  reason  of  the  loss  of  subscribers, 
which  had  so  been  solicited  away  from  it. 

If  these  methods  may  be  approved,  then  there  is  not  a  tele- 
phone company  in  the  state  of  Ohio,  no  matter  how  great  its 
investment,  how  modern  its  plant,  or  how  satisfactory  its  serv- 
ice, safe  from  ruinous  attacks.  We  do  not  believe  that  §  614-52 
was  intended  to  approve  such  methods.  On  the  other  hand  it 
is  our  understanding  that  this  section  was  enacted  to  put  a  stop 
to  the  sort  of  destructive  competition  revealed  by  this  record. 

If  the  service  of  any  telephone  company  occupying  a  certain 
territory  is  not  adequate  or  its  practices  are  in  any  way  in  vio- 
lation of  law,  the  remedy  is  not  to  attempt  to  install  another, 
plan,  thereby  so  depleting  the  revenue  of  both  that  neither  can 
afford  to  furnish  adequate  service;  but  to  apply  to  this  Com- 
mission setting  forth  wherein  the  existing  company  is  not  per- 
forming its  full  duty  to  the  public,  and  asking  for  an  order 
requiring  it  to  do  so.  A  certificate  of  convenience  and  necessity 
should  be  applied  for  only  when  the  plant  of  the  existing  com- 
pany is  not  adequate  to  meet  the  demands  of  the  public  and 
cannot  be  made  so. 

Finding  no  necessity  for  the  issuance  of  a  Certificate  of  Con- 
venience to  the  applicant  company,  its  application  therefor  will 
be  denied. 
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v  OHIO  PUBLIC  UTILITIES  COMMISSION. 

PLAIN  DEALER  PUBLISHING  COMPANY  et  aL 

v. 
CLEVELAND  &  EASTERN  TRACTION  COMPANY. 

[I.  &  S.  Docket  No.  42.] 

PLAIN  DEALER  PUBLISHING  COMPANY  et  aL 

v. 
CLEVELAND  &•  CHAGEIN  PALLS  BAILWAY  COMPANY. 

[I.  &  8.  Docket  No.  43.] 

BE   CLEVELAND,   PAINESVILLE   &  ASHTABULA  UAIL- 

BOAD  COMPANY  et  aL 

[I.  &  S.  Docket  No.  40.] 

< 

Bates  —  Interurban  railways  —  Carriage  of  newspapers. 

1.  In  view  of  the  great  burden  placed  upon  interurban  railroads 
because  of  the  abnormal  war  conditions,  newspapers,  especially  when 
they  have  increased  their  rates  to  the  public  100  per  cent,  should  bear 
a  proportionate  share  of  the  additional  burden  of  the  railways. 

Service  —  Interurban  railways  —  Carriage  of  newspapers. 

2.  The  service  rendered  by  interurban  railways  in  carrying  news- 
papers  may  be  deemed  an  extraordinary  service,  being  a .  quick  and 
easy  method  of  giving  to  the  reading  public  the  daily  newspapers  at 
their  homes  and  places  of  business  in  a  short  time  after  they  leave  the 
press. 

Service  —  Interurban  railways  —  Carriage  of  newspapers. 

3.  The  Ohio  Commission  will  not  sanction  a  ruling  carried  in 
the  tariff  of  interurban  railways  to  the  effect  that  newspapers  will 
only  be  carried  in  the  vestibule  of  the  car  when  space  will  permit,  since 
this  service,  to  be  of  any  benefit  either  to  the  public,  the  newspapers 
or  the  carrier  itself,  must  be  regular. 

[December  10,  1910.] 

Complaint  as  to  rates  for  carriage  of  newspapers  on  inter- 
urban railways ;  increase  in  rates  authorized. 

By  the  Commission:  These  cases  involve  the  question  of 
rates  to  be  charged  for  the  transportation  of  newspapers  out  of 
Cleveland,  Ohio,  over  the  lines  of  the  Interurban  Railroads 
mentioned  in  the  caption.  A  tariff  was  filed  by  the  Electric 
Package  Agency  increasing  the  rates  on  the  lines  over  which 
the  agency  operates,  from  one-half  cent  to  three-quarters  of  * 
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cent  per  pound.  Tariffs  were  filed  by  the  Cleveland  &  Eastern 
Traction  Company,  and  the  Cleveland  &  Chagrin  Falls  Railway 
Company,  increasing  their  rates  from  one-half  cent  to  one  cent 
per  pound.  # 

Protests  were  filed  by  the  Plain  Dealer  Publishing  Company, 
publishers  of  the  Cleveland  Plain  Dealer;  the  Cleveland  Com- 
pany, publishers  of  the  Daily  News  and  Sunday  Leader;  and 
the  Scripps  Publishing  Company,  publishers  of  the  Cleveland 
Press. 

The  tariff  of  the  Electric  Package  Agency  was  not  suspended 
by  the  Commission,  but  by  agreement  of  counsel,  the  effective 
date  of  the  proposed  new  rate  has  been  postponed  pending  the 
decision  of  the  Commission.  The  tariffs  of  the  other  two  car- 
riers were  suspended  by  formal  order  of  the  Commission  pend- 
ing investigation. 

[1]  The  method  of  transporting  and  handling  newspapers,  as 
disclosed  by  the  testimony  taken  at  the  hearings  in  these  -cases, 
makes  it  difficult,  if  not  impossible,  to  ascertain  the  actual  cost 
of  said  services  rendered  by  the  electric  railroads,  but  it  is  a 
matter  of  common  knowledge  that  every  article  necessary  to  the 
maintaining  and  operating  of  said  transportation  companies  has 
mounted  steadily  since  the  beginning  of  the  world  war  and  has 
.  not  decreased  as  yet,  if  at  all,  to  any  material  extent.  In  view 
of  the  great  burden  imposed  upon  said  roads  from  the  abnormal 
conditions  aforesaid,  and  the  further  fact  that  all  the  protestants 
have  increased  the  price  charged  the  public  for  their  newspapers 
to  the  extent  of  one  hundred  per  cent,  during  this  same  period, 
in  the  opinion  of  this  Commission  it  is  only  fair  and  equitable 
that  they  should  bear  their  proportionate  share  of  the  burden 
so  imposed  upon  the  said  electric  companies  by  paying  a  slight 
increase  for  the  transportation  of  their  newspapers. 

[2]  It  is  evident  from  the  testimony  that  the  services  ren- 
dered by  said  electric  railroads  in  transporting  newspapers  is, 
to  say  the  least,  fairly  satisfactory,  it  being  a  quick  and  cheap 
method  of  giving  to  the  reading  public  the  d^ily  newspapers  at 
their  homes  and  places  of  business  in  a  short  time  after  they 
leave  the  press,  and  for  that  reason,  at  least  to  some  extent,  said 
services  so  rendered  may  be  deemed  to  be  extraordinary  service, 
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and  the  protestants  failed  to  show  to  the  satisfaction  of  the  Com- 
mission that  an  increase  of  some  kind  is  not  justified. 

The  Commission  is  therefore  of  the  opinion  that  a  rate  of 
three-fourths  of  a  cent  per  pound  will  be  a  just  and  reasonable 
rate  to  be  charged  in  the  future  for  said  services  under  all  the 
circumstances  and  for  the  reasons  heretofore  set  forth,  this  being 
an  increase  of  one-fourth  cent  per  pound  over  the  present  rate. 

To  facilitate  matters  of  accounting  on  the  part  of  both  the 
carriers  and  protestants,  the  Commission  believes  that  it  would 
be  proper  to  establish  the  new  rates  effective  January  1st,  1920. 
The  Electric  Package  Agency  will,  therefore,  be  permitted  to  re- 
issue and  file  on  less  than  statutory  notice,  to  become  effective 
January  1st,  1920,  a  new  tariff  fixing  a  rate  of  three-quarters  of 
a  cent  per  pound.  The  Cleveland  &  Eastern  Traction  Company, 
and  the  Cleveland  &  Chagrin  Falls  Traction  Company,  will  be 
ordered  to  cancel  tariffs  now  under  suspension,  and  granted  au- 
thority to  file,  on  less  than  statutory  notice  to  become  effective 
January  1st,  1920,  new  tariffs  providing  a  rate  of  three-quarters 
of  a  cent  per  pound. 

[3]  Objection  has  also  been  made  to  a  ruling  carried  in  the 
tariffs  of  the  last  two  named  companies,  to  the  effect  that  news- 
papers will  only  be  carried  in  vestibule  of  car  when  space  will 
permit.  The  Commission  is  of  the  opinion  that  service  of  this 
kind,  to  be  of  any  benefit  either  to  the  public,  the  newspapers 
or  the  carrier  itself,  must  be  regular,  and  the  utmost  confusion 
would  ensue  should  the  carriers,  by  enforcing  such  a  rule,  re- 
ceive newspapers  for  transportation  one  day,  and  refuse  them 
the  next. 

It  will  therefore  be  ordered  that  the  ruling  in  question  be 
eliminated  from  the  new  tariffs  to  be  filed  to  take  effect  January 
1st,  1920. 
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Wisconsin  supreme:  court. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

v. 
CITY  OF  MILWAUKEE. 

(__  wis.  — ,  174  N.  W.  719.) 

• 

Rminent  domain  —  Crossings  —  Change  of  grade  of  street, 

1.  The  change  of  the  grade  of  a  street  resulting  from  the  separa- 
tion of  railroad  and  street  grades,  is  in  legal  effect  a  taking  of  land 
for  railway  purpose*,  and  not  a  change  of  grade  by  the  municipal  gov- 
ernment, and  it  is  immaterial  that  the  street  grade  has  not  been  estab- 
lished, and  that  the  separation  has  been  ordered  by  the  Railroad  Com- 
mission which  has  directed  that  the  city  be  responsible  for  damages 
to  adjacent  property. 

Eminent  domain  —  Crossings  —  Separation  of  grade  —  Liability  of 
city  to  railroad  company  for  talcing  of  railroad  property. 

2.  Under  an  order  of  the  Railroad  Commission  that  a  city  assume 
responsibility  for  damages  to  adjacent  property  resulting  from  the 
separation  of  street  and  railroad  grades,  the  city  is  not  liable  to  the 
railroad  company  for  damages  to  railroad  property,  which  is  merely 
a  taking  by  the  railroad  company  of  its  own  property  for  railroad  pur- 
poses. 

(Kebwin  and  Owen,  J  J.,  dissent.) 

[November  4,  1919.] 

Appeal  from  Circuit  Court,  Milwaukee  County;  John  J. 
Gregory,  Judge,  from  an  order  sustaining  a  demurred  to  the 
complaint  in  an  action  by  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  against  the  city  of  Milwaukee;  affirmed. 

Appeal  from  an  order  sustaining  a  general  demurrer  to  a 
complaint.  The  complaint  alleged,  in  substance,  that  in 
response  to  a  petition  filed  with  the  Railroad  Commission  by 
the  city  of  Milwaukee  in  February,  1910,  said  Commission  on 
the  20th  day  of  May,  1912  (pursuant  to  the  provisions  of  § 
1797 — 12e,  Statutes  1911),  made  an  order  for  the  separation 
of  the  railroad  and  street  grades  on  certain  streets  in  the  city  <tf 
Milwaukee  and  directed  that  the  Milwaukee  Electric  Railway 
&  Light  Company  should  do  the  necessary  grading  and  paving 
and  make  all  necessary  changes  in  that  part  of  the  roadway  of 
the  streets  included  between  the  outside  rails  of  its  tracks  and 
one  foot  wide  on  each  side  thereof ;  the  plaintiff  all  the  work  ly- 
ing within  the  limits  of  its  right  of  way  and  also  the  work  in 
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the  public  thoroughfares,  except  that  part  laid  on  the  electric 
railway  and  light  company;  and  the  city  all  the  work  not  laid 
on  the  two  companies,  as  well  as  assume  responsibility  for  any 
alleged  damages  to  adjacent  property  or  business  caused  by  the 
issuance  or  enforcement  of  the  order.  The  complaint  further 
alleged  that  by  said  order  and  the  enforcement  thereof  the  plain- 
tiff's tracks  as  well  as  the  whole  of  West  Water  street  for  some 
distance  immediately  north  of  the  Menominee  river  were  elevat- 
ed about  2£  feet,  thereby  making  useless  certain  freighthouses 
located  upon  property  owned  by  the  plaintiff  fronting  on  said 
raised  portion  of  West  Water  street,  and  thus  damaging  the 
plaintiff  in  the  sum  of  $19,000,  for  which  sum  judgment  is  de- 
manded. The  complaint  contained  no  allegation  that  there  had 
ever  been  a  grade  established  on  the  portion  of  West  Water  street 
so  raised,  or  that  the  street  had  ever  been  actually  graded  to  such 
grade. 

C.  H.  Van  Alstine  and  H.  J.  Killilea,  both  of  Milwaukee,  for 
appellant;  Clifton  Williams,  City  Atty.,  and  Garfield  S.  Can- 
1  ight,  Asst.  City  Atty.,  both  of  Milwaukee,*  for  respondent. 

Winslow,  C.  J. :  Two  contentions  are  m^de  by  the  respond- 
ent in  support  of  the  order  of  the  trial  court,  namely:  (1)  The 
order  of  the  Commission  was  merely  an  order  changing  the 
grade  of -the  street,  and,  there  being  no  allegation  that  the  street 
had  previously  been  brought  to  any  established  grade,  there  is 
no  liability;  (2)  if  the  order  be  construed,  not  as  an  order 
changing  the  grade,  but  as  an  order  condemning  land  for  rail- 
way purposes,  then  there  is  no  liability  because  the  railroad 
company  cannot  collect  damages  of  the  city  resulting  from  con* 
demning  its  own  property.  The  trial  judge  in  sustaining  the 
demurrer  based  his  conclusion  on  the  first  proposition  and  did 
not  pass  on  the  second.  The  two  propositions  will  be  briefly 
considered. 

•  [1]  I.  The  question  whether  the  raising  or  lowering  of  the 
surface  of  a  city  street  resulting  from  the  separation  of  the  rail- 
i<oad  and  street  grades  is  in  legal  effect  a  change  of  grade  by  the 
municipal  government,  or  a  taking  of  land  for  railway  purposes 
by  the  railway  company,  was  met  and  squarely  decided  in  the 
case  of  Pabst  v.  Milwaukee  Co.  157  Wis.  158,  147  M".  W.  46. 
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It  was  there  held  that  it  was  a  taking  of  land  by  the"  railway 
company  for  railway  purposes,  and  it  was  further  held  that  the 
city  of  Milwaukee  had  no  power  under  its  charter  to  change  the 
grade  of  a  street  in  order  to  enable  a  railway  company  to  main- 
tain its  tracks  in  or  across  the  street,  for  the  reason  that  this 
was  taking  of  land  for  railway  purposes.  This  ruling  was  ex- 
pressly reaffirmed  in  Eisler  v.  R.  Co.  163  Wis.  86,  157  N.  W. 
534.  It  was  made  after  very  careful  study  and  with  apprecia- 
tion of  its  great  importance,  and  we  see  no  good  reason  for  dis- 
turbing it  now.  It  commends  itself  to  our  reason  now,  as  it 
did  then,  and  we  adhere  to  it.  The  application  of  that  rule  to 
the  present  case  results  necessarily  in  rejection  of  the  city's 
claim  that  this  was  a  mere  municipal  change  of  grade  for  which, 
under  the  rule  stated  in  Walish  v.  Milwaukee,  95  Wis.  16,  69 
N.  W.  818,  no  damages  would  accrue  to  adjoining  property 
owners  because  the  complaint  does  not  allege  the  previous  estab- 
lishment of  a  grade  and  the  actual  grading  of  the  street  to  such 
grade. 

It  is  true  that  in  both  of  the  cases  cited  it  appeared  that 
there  had  been  such  previously  established  grade  actually  worked 
up  to,  but  it  is  entirely  certain  that  this  fact  QUt  no  figure  with 
the  decision.  Plainly  it  could  not.  If  the  act  was  a  taking  for 
railway  purposes  in  case  of  a  street  with  an  established  grade, 
it  must  be  just  as  much  so  in  the  case  of  a  street  or  highway 
where  no  legal  grade  has  been  established.  It  cannot  assume 
the  form  of  a  mere  municipal  improvement  on  one  street  and  a 
lailway  taking  on  the  next,  depending  on  whether  a  grade  has 
previously  been  established  and  worked  up  to  or.  not.  Such  a 
rule  would  be  absurd. 

It  is  true,  also,  that  in  the  cases  cited  the  proceedings  were 
began  before  the  enactment  of  chap.  540,  Laws  of  1909  (§§ 
1797— 12e  and  1797— 12f,  Stats.  1917),  authorizing  the  Rail- 
road Commission  to  order  separation  of  grades,  which  is  the 
chapter  under  which  the  proceedings  in  the  present  case  are 
brought,  but  were  begun  and  carried  to  completion  under  the 
provisions  of  the  Milwaukee  charter.  That  fact,  however,  only 
makes  the  cases  stronger  authority  for  the  proposition  that  the 
taking  for  grade  separation  purposes  is  always  a  railroad  tak- 
ing, for  in  those  cases  the  city  had  actually  passed  an  ordinance 
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formally  changing  the  grade,  "whereas  in  the  present  case  there 
has  been  no  action  by  the  city,  but  the  change  was  made  by  the 
Eailroad  Commission  in  the  course  of  the  proceedings  to  sep- 
arate the  grades.  In  legal  effect  the  proceedings  in  those  cases 
and  the  proceedings  under  the  Railroad  Commission  Law  used 
in  the  present  case  are  essentially  the  same.  If  tin  change  of 
grade  is  a  railroad  taking  in  one  case,  it  is  necessarily  so  in  the 
other.  It  is  significant  also  to  note  that  the  legislature  in  pass- 
ing chap.  540,  Laws  of  1909,  (§§  1797— 12e  and  1797— 12f, 
Stats.  1917),  provided  that  railroad  companies  might  take  land 
by  condemnation  for  the  purposes  of  the  law,  thus  indicating 
that  the  legislative  idea  as  to  the  character  of  the  act  agreed 
with  the  idea  of  the  court  as  expressed  in  the  Pabst  case. 

The  case  of  Henry  v.  La  Crosse,  165  Wis.  625,  162  N.  W. 
174,  is  much  relied  upon  to  sustain  the  contention  now  under 
discussion,  but  it  seems  very  plain  to  us  that  it  does  not  do  so. 
In  that  case  no  railroad  was  raised  or  lowered  and  no  actual 
change  made  in  the  street  for  railroad  purposes ;  the  separation 
of  grades  had  been  made  in  1883,  and  the  grade  of  a  certain 
viaduct  over  the  railroad  then  established;  the  approaches  of 
the  viaduct  then  built,  however,  did  not  come  up  to  the  estab- 
lished grade,  and  the  Railroad  Commission  in  ordering  the 
building  of  a  new  viaduct  required  that  the  approaches  be 
brought  up  to  the  grade  established  in  1883.  The  case  was  de- 
cided in  the  trial  court  and  in  this  court  on  the  ground  that 
there  had  been  in  legal  effect  no  change  in  the  street,  but  simply 
a  bringing  of  the  street  up  to  the  grade  established  in  1833. 
The  decision  yeas  plainly  right,  but  just  as  plainly  it  does  not 
affect  this  case. 

It  is  suggested  that,  because  the  Railroad  Commission  direct- 
ed that  the  city  be  responsible  for  damages  to  adjacent  property 
resulting  from  the  change  in  the  surface  of  the  street,  the 
change  becomes  in  legal  effect  a  change  of  grade  by  the  munic- 
ipality. The  suggestion  is  not  without  some  weight,  but  we  are 
satisfied  that  it  cannot  prevail.  Reference  to  the  statute  (§ 
1797 — 12e,  subd.  2)  shows  that  the  legislative  idea  was  that 
the  costs  of  the  whole  work,  including  damages  for  land  actual- 
ly taken  and  damages  for  change  of  grades,  should  be  aggregat- 
ed, and  that  a  certain  proportion  of  such  aggregate  sum  which 
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the  railway  company  or  companies  and  the  municipality  should 
each  bear  should  be  fixed.  In  the  present  case  certain  parts  of 
the  work  were  parcelled  out  to  each  of  the  parties.  We  do  not 
intimate  or  hold  that  this  affected  the  legality  of  the  proceeding ; 
we  do  not  think  it  did ;  but  we  refer  to  the  fact  that  the  statute 
speaks  of  the  proportion  of  a  gross  sum  simply  to  show  that  the 
requirement  of  the  Commission  that  the' city  pay  the  damages 
to  adjacent  property  owners  must  logically  be  construed  as  sim- 
ply the  means  used  by  the  Commission  to  determine  the  city's 
proportion  of  the  gross  sum,  and  not  as  a  requirement  that  the 
city  pay  such  damages  as  damages  because  of  any  liability 
therefor.  It  amounts  to  no  more  than  as  if  the  Commission 
had  directed  that  the  city  pay  10  per  cent  of  the  gross  sum  and 
it  turned  out  in  the  end  that  the  damages  to  property  owners 
amounted  to  just  10  per  cent. 

[2]  II.  The  second  contention  made  by  the  city  must,  how- 
ever, be  sustained.  The  real  estate  taken  is  the  real  estate  of 
the  railroad  company.  The  order  of  the  Commission  to  the 
effect  that  the  city  assume  responsibility  for  alleged  damages  to 
adjacent  property  did  not  create  any  liability  not  theretofore 
existing.  Henry  v.  La  Crosse,  supra.  When  property  is  taken 
for  railroad  purposes  the  only  liability  created  is  the  liability 
to  make  compensation  for  it,  and  that  is  a  liability  of  the  rail- 
road company  which  does  the  taking.  But  when  a  railway  com- 
pany takes  its  own  property  for  railway  purposes,  it  seems  ab- 
surd to  speak  of  there  being  any  liability  to  pay  for  it.  Paying 
for  it  would  simply  be  taking  the  money  out  of  one  pocket  and 
putting  it  in  another.  But  the  city  only  assumes  responsibility 
for  liabilities  existing  by  reason  of  the  taking  for  railroad  pur- 
poses, and,  as  there  is  no  such  real  liability  so  far  as  the  prop- 
erty in  question  is  concerned,  there  is  no  liability  assumed. 

Judgment  affirmed. 

Kerwin,  J.,  dissenting:  The  order  appealed  from  should  be 
affirmed,  but  I  cannot  concur  in  the  majority  opinion. 

%  The  complaint  alleges  that  on  the  21st  day  of  February, 
1910,  the  city  of  Milwaukee  filed  its  petition  with  the  Railroad 
Commission  of  Wisconsin  in  accordance  with  chapter  540  of 
the  Laws  of  1909,  in  which  petition  it  prayed  that  an  order  be 
entered  by  the  Commission  requiring  the  separation  of  the 
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grade  of  the  railway  tracks  from  the  grade  of  the  public  thor- 
oughfares on  several  streets,  among  others  West  Water  street; 
that  on  the  20th  day  of  May,  1912,  Milwaukee  v.  Chicago,  M. 
&  St.  P.  R.  Co.  Wis.  R.  C.  Vol.  9,  193,  the  Railroad  Commis- 
sion made  an  order  for  the  separation  of  the  grade  of  said 
streets  from  the  grade  "of  the  railroad  and  for  the  apportion- 
ment and  cost  of  work  of  said  separation. 

The  complaint  further  alleges  that  the  order  provided:  "The 
Milwaukee  Electric  Railway  &  Light  Company  shall,  at  its  own 
expense,  make  all  necessary  changes  to  its  tracks,  poles,  over- 
head equipment  and  conduits,  and  do  all  necessary  grading 
and  paving  on  that  part  of  the  streets  occupied  by  its  tracks,  to 
wit,  all  that  part  of  the  roadway  included  between  the  outside 
rails  of  its  tracks  and  a  strip  one  foot  wide  on  each  side  thereof. 
•  "The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  and 
the  Chicago  &  Northwestern  Railway  Company  shall,  at  their 
own  expense,  do  all  that  part  of  the  work  lying  within  the  lim- 
its of  their  respective  rights  of  way  and  also  all  that  part  of  the 
work  lying  within  those  portions  of  the  public  thoroughfares 
that  are  included  between  the  portals  of  the  subways,  or  in 
places  where  no  subway  is  provided,  between  the  boundary  lines 
of  the  elevation  work  extended  across  said  thoroughfares,  except 
such  work  as  is  herein  laid  upon  the  Milwaukee  Electric  Railway 
&  Light  Company,  or  other  companies. 

"The  city  of  Milwaukee  shall,  at  its  own  expense,  do  all  that 
part  of  the  work  which  has  not  been  laid  upon  the  steam  rail- 
way companies,  the  Milwaukee  Electric  Railway  &  Light  Com- 
pany, or  other  companies  as  herein  provided,  and  shall  assume 
responsibility  for  any  alleged  damages  to  adjacent  property  or 
business  caused  by  the  issuance  or  enforcement  of  this  order 
or  by  the  proper  prosecution  of  the  work  herein  ordered." 

And  further  provided: 

"Upon  and  along  the  tracks  of  the  Chicago,  Milwaukee  &  St 
Paul  Railway  Company,  the  roadbed  and  tracks  shall  be  elevat- 
ed from  a  point  at  or  near  the  north  line  of  Maple  street  to  a 
point  at  or  near  the  north  line  of  Fowler  street." 

Also: 

"At  West  Water  street  and  Fowler  street  grade  crossings 
shall  be  provided  for  street  traffic,  and  the  elevation  of  the 
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tracks  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany above  established  street  grade  shall  not  be  more  than  2£ 
feet  at  West  Watej:  street." 

The  complaint  further  alleges  that  the  plaintiff  owned  real 
estate  abutting  on  West  Water  street,  and  that  the  execution 
of  the  work  under  the  order  of  the  Commission  resulted  in  a 
taking  of  plaintiff's  property  and  damage  thereto. 

This  suit  was  brought  to  recover  the  alleged  damages,  which 
the  plaintiff  claims  to  have  sustained. 

The  appeal  in  this  case  raises  the  question  whether  the  com- 
plaint is  defective  in  failing  to  allege  that  West  Water  street 
had  ever  been  brought  to  the  established  grade,  or  that  the  grade 
of  West  Water  street  had  ever  been  duly  established. 

"It  is  a  well-settled  rule  that  where  a  change  of  grade  is  made 
by  authority  of  law  and  with  due  care  the  municipality  mak- 
ing the  change  is  not  liable  for  consequential  injury  to  abutting 
lots,  unless  expressly  made  so  by  statute  or  the  constitution. 
.  .  ."  Henry  v.  La  Crosse  et  al.  165  Wis.  625,  162  N.  W.  174; 
Walish  v.  Milwaukee,  95  Wis.  16,  69  N.  W.  818 ;  Colclough  v. 
Milwaukee,  92  Wis.  182,  65  K  W.  1039;  Dahlman  et  al.  v. 
Milwaukee,  131  Wis.  427,  110  N.  W.  479,  111  N.  W.  675; 
Drummond  v.  Eau  Claire,  85  Wis.  556,  55  N.  W.  1028;  Harri- 
son v.  Board  of  Sup.  of  Milwaukee,  6l  Wis.  645,  8  N.  W.  731 ; 
Liermann  v.  Milwaukee,  132  Wis.  628,  113  N.  W.  65,  13  L.E.A. 
(KS.)  253. 

In  Colclough  v.  Milwaukee,  supra,  at  page  185  of  92  Wis.  at 
page  1040  of  65  X.  W.  the  court  said: 

"It  was  held  in  Harrison  v.  Milwaukee  Co.  51  Wis.  647,  662 
[8  N.  W.  731],  to  be  the  settled  law  in  this  state  that  in  the  ab- 
sence of  any  law  giving  the  owners  of  real  estate  adjoining  a 
public  street  or  highway  a  right  to  recover  damages  of  the  city, 
village,  town,  or  county  in  which  the  same  is  situated,  on  account 
of  the  change  of  the  grade  of  such  street  or  highway,  no  damages 
can  be  recovered  on  account  of  such  change,  unless  the  premises 
of  the  adjoining  or  abutting  owner  have  been  injured  through 
the  negligence  of  the  municipality  or  its  agents  in  making  such 
change,  and  that  such  change  of  grade  is  not,  in  any  case,  the 
taking  of  private  property  for  public  use.  The  ground  of  com- 
plaint in  that  case  was  that  the  filling  and  trestle  work  being 
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built  would  render  the  highway  inaccessible  from  the  plaintiffs 
lands,  and  an  injunction  to  prevent  the  execution  of  the  work 
was  refused.  Similar  questions  have  been  frequently  before  this 
court,  and  the  law  has  uniformly  been  held  as  stated." 

This  doctrine  has  been  generally  sustained  in  this  country 
from  the  time  of  the  decision  of  th6  Supreme  Court  of  the  Unit- 
ed States  in  Goszler  v.  Corporation  of  Georgetown,  6  Wheat  593, 
5  L.  ed.  339. 

Chapter  7,  §  8,  of  the  charter  of  the  city  of  Milwaukee  pro- 
vides : 

"In  all  cases  in  which  the  grade  of  any  street  has  been 
permanently  established  by  ordinance  since  February  20,  1852, 
or  shall  hereafter  be  so  established,  and,  after  such  permanent 
establishment  thereof,  and  after  such  street  shall  have  been  act- 
ually graded  to  such  established  grade,  the  grade  so  established 
has  been  or  shall  be  altered  by  the  city,  the  owner  of  any  lot  or 
parcel  of  land  which  may  be  affected  or  injured  in  consequence 
of  such  alteration  of  grade,  shall  be  entitled  to  compensation 
therefor.     .     .     ." 

This  provision  seems  to  require  that  the  grade  not  only  be 
established,  but  that  the  street  be  graded  to  the  established  grade 
before  any  right  of  action  for  damages  on  account  of  change  of 
grade  exists. 

The  instant  case  was  a  proceeding  for  the  separation  of  grade 
of  the  plaintiff's  railroad  tracks  from  the  grade  of  certain  streets 
in  the  city  of  Milwaukee,  and  the  apportionment  of  the  expense 
between  the  railway  company,  the  electric  company,  and  the  city 
of  Milwaukee. 

The  power  of  the  city  to  proceed  and  carry  on  through  the 
Railroad  Commission  separation  of  grades  is  a  valid  exercise  of 
municipal  authority. 

The  plaintiff  owns  abutting  property  on  West  Water  street. 
The  complaint  does  not  allege  that  the  grade  of  West  Water  street 
was  ever  established,  or  that  West  Water  street  had  ever  been 
brought  to  an  established  grade.  In  the  instant  case  the  separa- 
tion of  grades  was  not  a  change  of  grade  of  the  street  for  railroad 
purposes,  but  for  municipal  purposes.  The  grade  of  the  street 
never  having  been  established,  the  city  had  a  right  to  change  it 
in  a  proceeding  through  the  Railroad  Commission  for  street  pur- 
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poses,  and  such  change  of  grade  does  not  constitute  a  taking 
which  would  entitle  abutting  owners  to  damages.  *  This  doctrine 
is  well  settled.  Henry  v.  Ea  Crosse  et  al.  165  Wis.  625,  162 
'N.  W.  174,  and  cases  heretofore  cited. 

Buchner  v.  Chicago,  M.  &  N.  W.  JL  Co.  56  Wis.  403,  14  N. 
W.  273,  Id.  60  Wis.  264,  19  N.  W.  56;  Pabst  v.  R  Co.  157  Wis. 
158, 147  K  W.  46,  and  Eisler  v.  R.  Co.  163  Wis.  86, 157  N.  W. 
534,  are -relied  upon  in  the  majority  of  opinion.  They  axe  not 
in  point. 

In  the  Buchner  case  the  taking  and  damages  flowed  from  an 
original  taking  for  railway  purposes.  The  railway  company 
entered  upon  the  highway  in  the  original  construction  of  its 
road,  cut  down  the  highway  on  its  own  initiative,  dug  up  and 
carried  away  the  soil  of  the  abutting  owner,  and  under  the  stat- 
ute,, of  course,  there  was  a  taking  of  the  land  of  the  abutting  own- 
er. The  case  is  based  upon  the  ground  that  the  railway  company 
in  the  original  construction  of  its  road  took  and  damaged  the 
property  of  the  abutting  owner. 

The  Pabst  and  Eisler  cases  are  distinguishable  from  the  case 
at  bar  in  two  particulars:  (1)  There  had  been  an  established 
grade,  and  (2)  the  change  in  grade  was  made  for  railway  pur- 
poses. The  opinions  in  these  two  cases  are  based  upon  these 
propositions.  It  is  clear  that,  where  a  grade  had  been  estab- 
lished, any  change  made  either  by  the  municipality  or  the  rail- 
way company,  or  both,  entitled  the  abutting  owner  to  damages 
as  for  an  original  taking.  *  But  it  is  equally  clear  under  all 
authority  that,  where  the  grade  has  not  been  established,  the 
municipality  may  change  the  grade  without  liability  to  the  abut- 
ting owner  for  such  change. 

In  the  instant  case,  upon  the  undisputed  facts  the  change  of 
grade  was  instituted,  carried  on,  and  consummated  by  the  munic- 
ipality without  the  intervention  of  the  railway  company.  The 
railway  company  did  not  take  part  in  instituting  proceeding  and 
never  became  a  party  to  it  except  in  so  far  as  it  was  ordered  to 
contribute  to  the  expense  of  making  the  change  by  doing  a  part 
of  the  work. 

The  whole  proceeding  was  a  municipal  affair  and  carried  to 
completion  by  the  municipality. 

Before  the  present  proceeding  was  started  for  the  change  of 
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grade  the  railway  company  was  in  the  street,  its  road  construct- 
ed, completed,  and  all  damages  paid  for  the  taking  and  construc- 
tion of  its  road  in  the  street.  It  sought  no  change  in  grade. 
The  fact  that  the  change  in  grade  made  by  the  city  may  benefit 
the  railway  company  does  not  make  the  change  for  railway  pur- 
poses. It  is  elementary  that  one  cannot  be  compelled  to  pay  for 
a  benefit  bestowed  without  his  consent  and  in  the  absence  of  law 
authorizing  it. 

Upon  the  undisputed  facts  in  this  case,  there  is  no  law  author- 
izing the  assessment  of  damages  sustained  (if  any)  to  abutting 
owners  against  the  railway  company.  This  is  recognized  in  the 
order  of  the  Railroad  Commission  which  provides  that  the  city 
of  Milwaukee  "shall  assume  responibislity  for  any  alleged  dam- 
ages to  adjacent  property  or  business  caused  by  the  issuance  or 
enforcement  of  this"  order  or  by  the  proper  prosecution  of  the 
work  herein  ordered." 

If  any  damages  be  recoverable  by  abutting  owners,  the  same 
are  a  claim  against  the  municipality  because  the  proceeding  was 
exclusively  a  municipal  proceeding.  To  hold  that  abutting  own- 
ers can  recover  damages  against  the  railway  company  as  for  a 
taking  upon  a  proceeding  by  the  municipality  to  improve  the 
streets  for  public  travel,  in  a  case  where  the  municipality  had  a 
right  to  change  the  grade  without  liability,  because  the  railway 
company  merely  performed  its  duty  in  complying  with  an  order 
of  the  railway  commission,  is  absurd. 

Of  course,  if  it  be  admitted  that  the  change  of  grade  was  for 
railway  purposes  and  the  grade  of  the  streets  had  been  estab- 
lished, then  the  case  would  be  within  the  Pabst  and  Eisler  cases. 

But,  as  before  observed,  upon  the  record  here  the  grade  had 
not  been  established,  and  the  change  was  not  made  for  railway 
purposes,  but  for  municipal  purposes.  On  the  ground  herein- 
before stated  in  my  opinion,  the  order  should  be  affirmed. 

Owen,  J.,  dissenting:  Conceding  as  is  assumed  in  the  opin- 
ion of  the  court,  the  validity  of  the  order  of  the  Railroad  Com- 
mission making  it  the  duty  of  the  city  of  Milwaukee  to  bring 
ebout  a  change  in  the  grade  of  the  street  to  enable  the  separation 
of  the  crossing,  I  cannot  agree  that  the  taking  was  for  railroad 
purposes.     It  is  my  conception  that  there  can  be  no  taking  for 
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railroad  purposes  except  for  the  actual  construction,  operation, 
and  maintenance  of  a  railroad  or  to  enable  the  railroad  company 
to  discharge  some  legal  duty  imposed  upon  it.  At  least,  no  decid- 
ed case  in  this  state  indicates  that  there  can  be. a  taking  for  rail- 
road purposes  under  any  other  circumstances.  That  a  taking  of 
property  to  enable  the  construction,  operation,  or  maintenance  of 
a  railroad  is  a  taking  for  railroad  purposes,  will  be  conceded  at 
once.  In  order  to  hold  that  a  taking  which  is  not  essential  or 
convenient  for  the  construction,  operation,  or  maintenance  of 
the  road  constitutes  a  taking  for  railroad  purposes,  it  is  neces- 
sary, it  seems  to  me,  that  the  taking  be  in  the  performance  by 
the  railroad  company  of  some  legal  duty  imposed  upon  it. 

There  are  a  number  of  decisions  in  this  state,  some  of  which 
are  cited  in  the  opinion  of  the  court>  holding  a  taking  to  be  for 
railroad  purposes,  although,  obviously,  the  taking  was  not  for 
the  purpose  of  enabling  the  construction,  operation,  or  mainte- 
nance of  the  railroad.  In  all  such  cases,  however,  it  was  found 
that  the  taking  was  for  the  purpose  of  enabling  the  railroad 
company  to  discharge  a  duty  imposed  upon  it  by  law.  Per- 
haps a  brief  reference  to  those  cases  will  serve  to  illustrate  the 
principle  I  have  in  mind.  First  in  order  is  the  case  of  Buch- 
ner  v.  Chicago  &  N.  W.  R.  Co.  which  was  twice  before  this 
court  and  will  be  found  reported,  first,  in  56  Wis.  403,  14  N.  W. 
273,  and,  second,  60  Wis.  264,  19  N.  W.  56.  In  that  case, the 
railroad  company  in  the  original  construction  of  its  road  crossed 
a  highway.  Under  the  provisions  of  •§  1836,  if  indeed  not  by 
the  common  law,  it  was  the  duty  of  the  railroad  company  to  re- 
store the  highway  to  its  original  state  of  usefulness.  Where  the 
railroad  crossed  the  highway  the  track  was  depressed  a  number 
of  feet  below  the  surface.  In  order  to  restore  the  highway  to 
its  original  state  of  usefulness,  it  was  necessary  to  cut  down  the 
grade  of  the  highway  in  front  of  Buchner's  property.  He 
claimed  damages  for  the  taking  of  his  land  from  the  highway. 
The  question  involved  was  whether  the  taking  was  for  a  rail- 
road or  a  highway  purpose.  If  for  a  railroad  purpose,  then  it 
was  in  the  nature  of  an  original  taking  for  which  the  plaintiff 
had  not  been  compensated  when  the  property  was  taken  for 
highway  purposes,  entitling  him  to  damages.     The  opinion  of 
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the  court,  on  both  appeals,  held  that  the  taking  waa  for  a  rail- 
road purpose. 

A  careful  reading  of  the  opinions  in  that  case  and  especially 
that  of  Justice  Cassoday  in  60  Wisconsin,  can  leave  little  doubt 
that  the  taking  was  held  to  be  for  a  railroad  purpose  because  of 
the  legal  duty  devolving  upon  the  railroad  company  to  restore 
the  highway  to  its  original  condition. 

The  railroad  company  secured  its  authority  to  build  the  rail- 
road from  the  state.  The  state  granted  to  it  the  right  to  cross 
all  highways,  but,  as  a  condition,  required  that  it  restore  such 
highways  to  their  original  state  of  usefulness.  This  was  an 
essential  part  of  the  construction  of  the  railroad.  In  order  to 
complete  the  construction  of  the  road,  it  was  necessary,  not  only 
to  grade  the  roadbed  and  lay  the  track,  but  to  restore  all  high- 
ways crossed  by  it  to  their  original  state  of  usefulness.  This 
was  something  that  it  was  required  to  do  in  order  to  exercise 
the  right  of  building  the  road  at  all,  which  right  was  conferred 
upon  it  by  law.  The  idea  that  the  duty  imposed  by  law  upon 
the  railroad  company  to  restore  the  highway  to  its  original  state 
of  usefulness  was  the  element  which  made  the  taking  one  for 
railroad  purposes,  permeates  the  opinion  in  60  Wisconsin,  as  a 
few  excerpts  therefrom  will  abundantly  disclose.  On  page  273 
of  the  opinion  in  60  Wis.  (19  N.  W.  60)  it  is  said: 

•  "A  railway  company  gets  its  life  and  authority  from  the  stat- 
ute, and  only  for  the  purposes  named  in  the  statute.  Such  a 
company  has  no  vicarious  power  to  act  for  and  in  behalf  of  the 
supervisors  in  changing  the  grade  of  a  street,  under  the  high- 
way laws  of  the  state.  Whatever  right  it  may  have  in  that  re- 
gard is  imposed  upon  it  as  a  condition  of  constructing  its  rail- 
road. Its  right  to  take  private  property  for  its  use  is  only  by 
virtue  of  its  chartered  rights,  and  then  only  for  the  purposes 
therein  designated." 

And  on  page  276  of  60  Wis.  (19  K  W.  61) : 

"No  one  would,  we  apprehend,  claim  that  the  clause  of  the 
statute  requiring  condemnation  and  compensation  does  not  ap- 
ply when  the  railroad  is  constructed  'along  or  upon  a  highway/ 
nor  to  so  much  of  the  street  occupied  by  the  railroad  in  cross- 
ing a  highway.  So  it  seems  to  us  that  it  applies  to  that  portion 
of  the  highway  which  the  railway  company,  as  a  condition  of 
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constructing  its  railroad  across,  along  or  upon  a  highway,  is  re- 
quired to  restore  to  its  former  condition  of  usefulness,  and  there- 
after to  maintain  in  that  condition." 

An  on  page  277  of  60  Wis.  (19  IT.  W.  62) : 

"The  liability  of  the  company  is  not  limited  to  its  absolute 
physical  necessities,  but  ifl  measured  by  its  imperative  legal 
necessities." 

We  will  end  our  consideration  of  the  Buchner  case  by  simply 
saying  that  the  taking  of  property  in  a  highway  in  order  to  con- 
form the  grade  of  the  highway  with  that  of  the  roadbed  of  the 
railroad  company  which  crosses  the  highway  is  not,  obviously,  a 
taking  to  enable  the  company  tq  construct,  operate,  or  main- 
tain its  railroad.  It  is  a  taking  made  necessary  to  restore  and 
maintain  the  highway  as  a  course  of  travel.  Because  the  duty 
of  so  restoring  the  highway  to  its  original  condition  was  im- 
posed upon  the  railroad  company,  &uch  restoration  became  a 
railroad  undertaking,  a  part  of  the  construction  of  the  road  as1 
much  as  the  grading  of  the  roadbed  or  the  laying  of  its  rails, 
imd  property  taken  therefor  was  taken  for  a  railroad  purpose. 

The  subsequent  cases  of  Shealy  v.  Chicago,  M.  &  N.  R  Co. 
72  Wis.  471,  40  N.  W.  145,  and  Id.  77  Wis.  653,  46  K  W. 
887,  but  follow  the  rule  of  the  Buchner  case.  The  cases  of 
Pabst  Brewing  Co.  v.  Milwaukee,  157  Wis.  158,  147  N.  W.  46, 
and  Eisler  v.  Chicago,  M.  &  St.  P.  R.  Co.  163  Wis.  86,  157 
N.  W.  534,  are  relied  on  in  the  opinion  of  the  court  in  support 
of  the  proposition,  which  dominates  the  opinion,  that  the  "tak- 
ing for  grade  separation  purposes  is  always  a  railroad  taking/' 
If  those  cases  establish  that  proposition,  then  it  must  be  con- 
ceded that  the  opinion  of  the  court  is  well  grounded.  How- 
ever, I  do  not  so  understand  them.  The  consideration  which  in- 
duced the  court  to  hold  in  those  cases  that  the  takings  there  in 
question  were  takings  for  railroad  purposes  was  the  same  con- 
sideration which  prompted  the  decision  in  the  Buchner  Case, 
and  that  is,  that  the  law  imposed  upon  the  railroad  company 
the  burden  of  bringing  about  a  separation  of  the  crossings  there 
involved.  In  those  cases  the  separation  was  brought  about  pur- 
suant to  ordinances  of  the  common  council  of  the  city  of  Mil- 
waukee compelling  the  railroad  companies  to  separate  the  cross- 
ings.    These  ordinances  were  enacted  pursuant  to  a  provision 
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of  the  charter  of  the  city  of  Milwaukee  (chap.  184,  Laws  of 
1874,  subd.  48  of  §  3  of  subchapter  4),  conferring  upon  the  city 
council  power  "to  require  railroad  companies  to  construct  and 
maintain  at  their  own  expense  such  bridges,  viaducts,  tunnels,  - 
or  other  conveniences  at  public  railroad  crossings,  as  the  com- 
mon council  may  deem  necessary."  It  was  held  in  Superior  v. 
Roemer,  154  Wis.  345,  141  N.  W.  250,  that  similar  language 
in  the  charter  of  the  city  of  Superior,  not  only  laid  the  entire 
burden  of  bringing  about  the  separation  of  grade  crossings  upon 
the  railroad  company,  but  also  inhibited  the  city  from  contrib- 
uting anything  to  the  expense  thereof,  and  the  same  ruling  is 
made  with  reference  to  this  provision  in  the  charter  of  the  city 
of  Milwaukee  in  the  case  of  Matter  of  Application  of  Kaiser, 
174  N.  W.  714,  decided  herewith. 

I  think  the  decisions  in  the  Pabst  and  Eisler  cases  were  en- 
tirely right,  but  I  do  not  think  they  are  controlling  here.  As  we 
have  seen,  the  law  applicable  to  the  situation  considered  in 
those  cases  laid  upon  the  railroad  company  the  duty  of  accom- 
plishing the  grade  separations.  The  law  made  it  a  railroad 
undertaking,  the  same  as  was  that  dealt  with  in  the  Buchner 
case,  and  any  property  taken  in  the  performance  of  such  duty 
Was  necessarily  taken  for  railroad  purposes. 

In  this  case  the  order  of  the  Railroad  Commission  imposes 
upon  the  city  the  burden  of  bringing  about  the  change  of  grade 
in  the  street  in  order  to  accomplish  the  separation  of  the  cross- 
ings. Assuming,  as  is  assumed  in  the  opinion  of  the  court,  that 
the  statute  authorizes  the  Railroad  Commission  to  make  this  or- 
der, then  it  imposes  upon  the  municipality  the  duty  of  accom- 
plishing the  change  of  grade  in  the  street  as  much  as  though  it 
were  directly  imposed  by  the  statute.  As  said  in  the  opinion 
in  matter  of  the  application  of  Kaiser,  decided  herewith,  the 
legislature  has  plenary  power  to  bring  about  an  elimination  of 
dangerous  grade  crossings,  and  that  in  making  provision  there- 
for it  may  impose  the  entire  expense  upon  the  railroad  company, 
or  upon  the  municipality,  or  apportion  it  between  the  two.  The 
law  under  which  the  Railroad  Commission  acted  authorizes  the 
Commission  to  order  a  separation  of  dangerous  grade  crossings 
and  to  apportion  the  expense  between  the  railroad  company  and 
the  municipality.    It  is  perhaps  more  accurate  to  say  that  the 
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order  here  apportioned  responsibility  or  duty  rather  than  ex- 
pense, and  the  duty  imposed  upon  the  municipality  was  to  bring 
about  a  change  in  the  grade  of  its  street  so  as  to  consummate  a 
safe  crossing  over  the  railroad  tracks.  Municipalities  have  in- 
herent power  to  change  the  grades  of  their  streets,  and  the  order 
of  the  Railroad  Commission  laid  upon  the  city  of  Milwaukee  no 
duty  which  it  did  not  have  the  power  to  perform.  The  change 
of  grade  in  a  street  being  a  well-recognized  and  oft-exercised 
power  of  a  municipality,  I  can  see  no  reason  for  saying  that, 
when  that  power  is  exercised  to  bring  about  a  safe  crossing  over 
railroad  tracks,  the  taking  of  property  necessary  therefor  be: 
comes  a  taking  for  railroad  purposes,  in  the  absence  of  any  law 
imposing  any  duty  in  that  respect  upon  railroad  companies. 
Can  it  be  said  that  if  the  legislature  of  this  state,  in  its  wisdom, 
laid  the  entire  burden  of  bringing  about  the  separation  of  grade 
crossings  upon  the  municipalities,  the  change  of  grade  by.  a 
municipality  for  the  purpose  of  accomplishing  such  separation 
constitutes  a  taking  of  properly  for  railroad  purposes?  Such 
a  contention,  manifestly,  would  be  absurd.  Is  it  more  logical 
to  say  that,  where  the  legislature  provides  for  an  apportionment 
of  burden  and  responsibility  in  bringing  about  the  separation  of 
grade  crossings,  the  change  of  grade  in  -the  street  by  a  municipal- 
ity, where  that  burden  and  responsibility  is  placed  upon  the 
municipality,  creates  a  taking  for  railroad  purposes?  Such 
logic  necessarily  leads  to  the  conclusion  that,  while  the  orider 
made  by  the  Railroad  Commission  in  this  case  is  a  lawful  order, 
nevertheless  it  has  imposed  upon  the  city  of  Milwaukee  a  burden 
which  it  has  no  power  to  carry  out,  because  it  cannot  condemn 
property  for  railroad  purposes.  I  think,  therefore,  there  is 
neither  logic'  nor  authority  for  the  proposition  that  the  taking 
of  property  for  grade  separation  purposes  is  always  a  railroad 
taking,  and  in  my  opinion  it  cannot  be  held  to  be  a  railroad  tak- 
ing unless  the  taking  is  by  the  railroad  company  itself  to  enable 
it  to  comply  with  a  legal  duty  imposed  upon  it. 

If  the  idea,  which  dominates  the  majority  opinion  is  correct, 
then  I  should  like  to  inquire  why  it  is  that  in  matter  of  the  ap- 
plication of  Doss,  174  N.  W.  718,  a  companion  case  to  in  Rel 
Application  of  Kaiser,  both  of  which  are  decided  herewith,  it 
Was  held  that  no  liability  existed  upon  the  railroad  company  for 
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the  taking  of  property  on  the  south  side  of  Oklahoma  avenue 
to  bring  about  a  separation  of  grade  crossings,  while  in  the 
Kaiser  case  it  was  held  that  it  was  liable  for  property  taken  on 
the  north  side  of  Oklahoma  avenue  ?  If  a  railroad  company  is 
liable  under  all  circumstances,  without  any  reference  to  its  legal 
responsibilities  or  duties,  for  property  taken  to  bring  about  a 
change  of  grade  in  a  street  to  consummate  a  separation  of  grade 
crossings,  then  why  was  not  the  railroad  company  liable  for 
property  taken  situated  in  the  town  of  Lake  as  well  as  for  prop- 
erty taken  situated  in  the  city  of  Milwaukee  ?  The  diametrical- 
ly opposite  conclusions  reached  in  those  two  cases  were  due  en- 
tirely to  the  fact  that  the  law  then  existing  imposed  the  entire 
burden  of  bringing  about  a  separation  of  crossings  in  the  city  of 
Milwaukee  upon  the  railroad  company,  while  no  such  law  could 
be  found  imposing  similar  responsibilities  upon  the  railroad 
company  for  bringing  about  a  separation  of  grades  in  towns. 
But  if  the  dominating  idea  of  the  majority  opinion  in  this  case, 
"that  the  taking  for  grade  separation  purposes  is  always  a  rail- 
road taking/'  is  correct,  then  the  railroad  company  should  have 
been  held  liable  for  the  taking  on  the  town  of  Lake  side  of  Okla- 
homa avenue  as  well  as  on  the  city  of  Milwaukee  side.  The 
decision  in  this  case  is  utterly  inconsistent,  it  seems  to  me,  with 
the  decisions  in  those  two  cases.  If  the  decision  here  is  correct, 
then  the  decision  in  application  of  Doss  is  wrong;  and,  if  the 
railroad  company  should  be  held  liable  for  compensation  in  ap- 
plication of  Doss,  it  would  have  to  be  held  so  liable  in  the  ab- 
sence of  any  statutory  authority  imposing  liability  upon  it,  and 
T  feel  quite  safe  in  making  the  assertion  that  no  such  liability 
existed  at  common  law. 

It  is  my  conclusion,  therefore,  that  whether  or  not  a  taking 
for  grade  separation  purposes  constitutes  a  railroad  taking  de- 
pends upon  whether  the  law  imposes  upon  the  railroad  company 
a  legal  duty  to  bring  about  the  separation  of  crossings  so  that 
the  taking  is  in  the  discharge  of  a  railroad  duty ;  and  that,  where 
the  law  imposes  upon  the  municipality  the  duty  of  bringing  the 
street  to  an  appropriate  grade,  the  undertaking  is  a  municipal 
purpose  and  the  taking  necessary  therefor  is  a  municipal  and 
not  a  railroad  taking.  In  the  Pabst  and  Eisler  cases  the  law 
imposed  upon  the  railroad  company  the  entire  burden  of  bring-? 
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ing  about  a  separation  of  grade  crossings,  and  apy  property 
taken  in  the  accomplishment  of  stfch  separations  was  taken  for 
railroad  purposes.  The  same  is  true  in  matter  of  application  of 
Kaiser.  But  for  the  reason  that  no  such  duty  was  imposed  upon 
the  railroad  company  in  application  of  Doss,  the  taking  was  held 
not  to  be  for  a  railroad  purpose  and  no  liability  devolved  upon 
the  railroad  company.  It  follows  that,  in  my  opinion,  the  tak- 
ing here  was  a  taking  for  a  municipal  purpose,  and  that,  be- 
cause a  grade  had  never  been  established  in  the  street  in  ques- 
tion, abutting  property  owners  are  entitled  to  ho  damages  for 
the  taking.  Harrison  v.  Milwaukee,  51  Wis.  645,  8  N:  W.  731 ; 
Drummond  v.  Eau  Claire,  85  Wis.  556,  55  N.  W.  1028 ;  Col- 
clough  v.  Milwaukee,  92  Wis.  182,  65  N.  W.  1039 ;  Walish  v. 
Milwaukee,  95  Wis.  16,  69  N.  W.  818 ;  Dahlman  v.  Milwaukee, 
131  Wis.  439,  110  N.  W.  479,  111  BT.  W.  675;  Liermann  v. 
Milwaukee,  132  Wis.  628,  113  K  W.  65,  13  L.R.A^N.S.) 
253;  Henry  t.  La  Crosse,  165  Wis.  625,  162  N.  W.  174. 

As  stated  in  the  majority  opinion,  much  reliance  has  been 
placed  upon  the  Henry  case,  supra.  To  my  mind,  that  case  is 
very  much  like  the  Pabst  case,  but  treated  in  the  opinion  of  this 
court  from  a  different  viewpoint.  In  that  case,  as  well  as  in  the 
Pabst  case,  an  abutting  property  owner  brought  suit  against  the 
city  for  damages  resulting  from  a  change  of  grade  in  the  street. 
In  the  Pabst  case  it  was  decided  that  he  was  not  entitled  to  dam- 
ages because  the  taking  was  not  a  taking  for  railroad  purposes. 
In  the  Henry  case  the  plaintiff  was  denied  recovery  because  it 
was  held  that  there  had  been  no  change  in  an  established  grade, 
a  fact  which  it  was  necessary  for  him  to  prove  in  order  to  re- 
cover against  the  city.  The  action  in  the  Henry  case  being  one 
against  the  city,  and  it  being  established  that  there  was  no 
change  of  grade,  it  followed  that  the  city  was  not  liable,  and  that 
ended  the  case.  The  question  decided  in  the  Pabst  case  was 
never  reached  or  discussed  in  the  Henry  case. 

In  my  opinion,  order  in  this  case  should  be  affirmed,  but  not 
upon  the  grounds  stated  in  the  majority  opinion. 

Eschweiler,'J.,  specially  concurring:  I  agree  that  the  judg- 
ment below  should  be  affirmed,  but  not  upon  the  grounds  stated 
in  the  majority' opinion.  I  agree  with  what  has  been  said  by 
Justices  Kerwin  and  Owen  in  their  opinions  filed  herewith. 
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CALIFORNIA  RAHjROAD  COMMISSION, 

BE  NOBTHEBN  CALIFOBNIA  POWEB  COMPANY. 
BE  PACIFIC  GAS  &  ELECTBIC  COMPANY. 

[Decision  No.  6681,  Application  No.  4789.] 

Consolidation,  merger,  and  sale  —  Issuance  of  securities  —  Necessity 
of  fixing  rate  base. 

1.  In  passing  upon  an  application  for  the  sale  of  the  stock  and 
property  of  one  company  to  another,  which  involves  neither  the  issue 
of  securities  nor  the  fixing  of  rates,  it  is  not  necessary  for  the  Com- 
mission to  determine  what  part  of  the  purchase  price  may  be  per- 

!      inanently  capitalized  or  will  be  recognized  as  the  rate  base. 

Public  utilities  —  Dissolution. 

2.  Under  the  laws  of  California,  the  capital  or  assets  of  a  publie 
utility  cannot  be  distributed  among  the  stockholders  except  upon  its 
dissolution,  and  the  corporation  cannot  be  dissolved  as  long  as  any  of 
its  debts  remain  unpaid. 

Consolidation,  merger,  and  sale  —  Sale  of  entire  property  —  Effect 
*-  Dissolution. 

3.  The  sale  of  all  of  the  property  of  every  kind  of  one  publie 
utility  to  another,  is  not  invalid  as  a  dissolution  of  the  corporation 
in  violation  of  the  laws  of  California,  in  view  of  §  361a  of  the  Civil 
Code,  authorizing  the  sale  of  the  property  of  a  corporation  as  a  whole 

.:'    with  the  consent,  duly  executed,  of  the  holders  of  at  least  two-thirds 
of  the  issued  capital  stock  of  the  company. 

Consolidation,  merger,  and  sale  -^  Purchase  price  —  Character  of 
purchasers. 

4.  Although  ordinarily  the  Commission  will  permit  a  public  utility 
to  'sell  its  properties  at  the  best  price  obtainable,  when  the  purchaser 
is  a  public  utility,  the  Commission  becomes  interested  in  the  pur- 
chase price,  both  from  the  point  of  view  of  capitalization  and  of  rates. 

Public  utilities  —  Bights  of  minority  stockholders. 

5.  Although  the  rights  of  minority  stockholders  should  be  con- 
sidered and  protected  no  matter  how  small  that  minority  may  be,  the 

.  Commission  will  be  inclined  to  approve  a  sale  of  the  property  of  a 
corporation,  where  it  has  the  approval  of  all  but  four  hundred  and 
fifty  shares  of  stock  out  of  a  total  issue  of  one  hundred  thousand 
shares. 


IP 


[September  23,  1919.] 

Application  by  the  Pacific  Gas  &  Electric  Company  for  per- 
mission  to  purchase  all  of  the  stock  and  all  of  the  property  of 
e^ery  kind  of  the  Northern  California  Power  Company ;  grant- 
ed on  condition, 

P.U.R.1920A. 


BE  NORTHERN  CALIFORNIA  POWER  CO.  839 

Appearances:  W.  G.  McGee,  for  Northern  California  Power 
Company,  Consolidated;  W.  B.  Bosley  and  Chas.  P.  Cutten,  for 
Pacific  Gas  and  Electric  Company ;  W.  P.  Johnson  and  Wm.  P. 
Hubbard,  for  certain  stockholders  of  Northern  California  Pow- 
er Company,  Consolidated,  Protestants. 

Devlin,  Commissioner:  The  Railroad  Commission  is  asked 
to  make  an  order  authorizing: 

1.  Pacific  Gas  ft  Electric  Company  to  purchase  at  $34  per 
share  all  of  the  outstanding  capital  stock  (100,000  shares)  of 
the  Northern  California  Power  Company,  Consolidated,  in  ac- 
cordance with  the  terms  of  the  agreements  attached  to  the  peti- 
tion herein  and  marked  Exhibits  "C"  and  "D,"  as  said  agree- 
ments have  been  amended  at  the  hearing. 

2.  Northern  California  Power  Company,  Consolidated,  to 
sell,  transfer,  and  grant  to  Pacific  Gas  ft  Electric  Company, 
subject  to  the  lien  of  all  mortgages  or  deeds  of  trust  now  con- 
stituting encumbrances  thereon,  for  the  sum  of  $3,400,000  pay- 
able on  or  before  December  1,  1948,  with  interest  at  the  rate  of 
5  per  cent  per  annum,  payable  annually,  and  the  assumption  by 
Pacific  Gas  ft  Electric  Company  of  all  of  the  obligations  of 
Northern  California  Power  Company,  Consolidated,  all  and 
singular  the  properties  of  every  kind  and  character  owned  or 
olaimed  by  Northern  California  Power  Company,  Consolidated, 
such  transfer  to  be  made  in  accordance  with  the  terms  of  the 
agreement  attached  to  the  petition  herein  and  marked  Exhibit 
"E." 

3.  Pacific  Gas  ft  Electric  Company  to  enter  into  and  execute 
an  agreement  with  Northern  California  Power  Company,  Con- 
solidated, covering  the  payment  of  the  purchase  price  of  the 
properties  and  the  assumption  of  all  of  the  obligations  of  North- 
ern California  Power  Company,  Consolidated. 

The  record  herein  shows  that  Northern  California  Power 
Company,  Consolidated,  has  been  organized  under  the  laws  of 
the  state  of  California;  that  it  is  empowered  to  engage  in  and 
is  engaged  in  the  business  of  generating  electricity  and  distrib- 
uting the  same  to  the  public  in  portions  of  the  counties  of  Shasta, 
Trinity,  Tehama,  Glenn,  Butte,  and  Colusa,  in  the  state  of 
California;  that  it  is  engaged  in  the  business  of  distributing 
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water  within  the  limits  of  the  municipal  corporations  of  Bedding 
and  Willows;  that  it  is  engaged  in  the  business  of  manufactur- 
ing and  distributing  gas  within  the  municipal  corporations  of 
Redding,  Red  Bluff,  and  Willows ;  that  the  properties  owned  by 
Ae  Northern  California  Power  Company,  Consolidated,  and 
used  by  it  in  conducting  its  several  kinds  of  public  utility  busi- 
ness includes  six  hydroelectric  generating  plants  with  a  total 
capacity  of  36,150  kilovolt  amperes,  together  with  electric  trans- 
mission lines  in  the  counties  of  Shasta,  Tehama,  Trinity,  Butte, 
Glenn,  and  Colusa,  and  electric  distribution  systems,  substa- 
tions, meters,  services,  transformers,  and  other  electrical  ap- 
pliances, gas  generating,  and  manufacturing  plants  and  gas  dis- 
tribution systems  in  the  cities,  of  Redding,  Red  Bluff,  and  Wil- 
lows, water  distribution  plants  and  systems  in  the  cities  of  Red- 
ding, and  Willows,  various  reservoirs,  canals,  and  ditches  used 
for  the  purpose  of  impounding,  storing,  and  conveying  water  to 
its  hydroelectric  plants  and  for  distribution  and  sale  of  water  to 
the  public,  water  rights,  franchises,  lands,  cattle,  growing  crops, 
farm  implements,  money,  accounts  receivable,  and  other  prop- 
erty. A  detailed  description  of  the  properties  of  the  company  is 
contained  in  an  inventory  filed  with  the  Railroad  Commission 
in  connection  with  Oases  Nos.  675,  676,  677,  711  and  Applica- 
tion No.  1625,  and  in  reports  filed  with  the  Commission  from 
time  to  time  supplemental  in  their  nature  to  the  inventory  filed 
in  the  aforementioned  proceedings. 

In  Exhibit  "A,"  attached  to  the  amended  petition  herein,  the 
assets  and  liabilities  of  Northern  California  Power  Company, 
Consolidated,  as  of  May  31,  1919,  are  reported  as  follows: 

Asset  Account 8. 

A.  Plant  investment   $11,835,726.54 

Fixed  capital  installed  prior  to  January  1, 

1913  (electric)   $8,948,383.68 

Fixed     capital     since     December     31,     1912 

(electric)    1,474,881.50 

Fixed  capital  installed  prior  to  January  1, 

1913   (gas)    181,810.97 

Fixed   capital  installed   since  December   31, 

1912  (gas) 35,450.28 

Fixed  capital  installed  prior  to'  January  1, 

1913  (water) 237,739.54 

Fixed   capital   installed    since   December   31, 

1912  (water)    17,841.94 

Construction  work  in  progress 439,618.43 
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B.  Current  assets. 

(1)  Quick  assets $157,065.06 

Cash  $23,913.12 

Notes  receivable 825.46 

Accounts  receivable,  customers  130,452.0^ 

Accounts  receivable,  miscellaneous  . . .  1,841.13 

Interest  and  dividends  receivable  ....  33.30 

(2)  Business  assets 285,671.91 

Material  and  supplies  $181,623.38 

Shop  supplies 61,283.66 

Prepaid  insurance — unexpired  84.10 

Ranch  live  stock,  etc 42,680.77 

C.  Nominal  assets  6,618,089.93 

Sinking  funds $16,089.93 

Unamortized  discount  on  capital  stock 6,600,000.00 

D.  Investments  5,347.66 

Stock  in  other  corporations  $250.00 

Liberty  bonds,  etc 5,097.66 

E.  Suspense 71,767.2? 

General  $737.50 

Supply  expense  2,919.23 

Accounts  receivable  over  60  days  old  ........  67,880.54 

Debt,  discount  and  expense,  unamortized  ....  230.00 

Total  asset  accounts  $18,471,668^6 

Liability  Accounts. 

A.  Capital  stock,  common  $10,000,000.06 

B.  Funded  debt 6,213,526.74 

Consolidated  bonds $3,964,000.00 

Underlying  bonds   937,000.00 

Guaranteed  bonds 900,000.00 

Debenture  notes , .        412,526.74 

O.  Current  liabilities 572,273.83 

Notes  payable $249,250.00 

Accounts  payable — vouchers  44,223.91 

Pay  rolls,  etc 37,487.82 

Coupon  interest  matured •  130,150.00 

Meter  deposits  5,044.14 

Service  extension 106,118.46 

D.  Accrued  liabilities 37,861.88 

Unmatured  coupon  interest $24,318.85 

Unmatured  loan  interest 4,159.87 

Taxes  accrued 9,229.52 

Rents  accrued 143.64 

B.  Reserves   995,817.17 

Reserves  invested  in  sinking  funds $552,476.95 

Reserve  for  accrued  depreciation 159,948.76 

Reserve  for  sinking  funds — due  but  not  paid       256,029.80 
.  Reserve  for  sinking  fund — accrued  but  not  due         27,361.66 

P.  Suspense   33,354.67 

General    $32,596.65 

Collections  in  advance  758.02 

G.  Corporate  surplus  unappropriated 618,844.07 


.      k 


Total  liability,  account*  .. , . . . .  $18,471,668^* 
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In  Exhibit  "H,"  prepared  by  F.  Emerson  Hoar,  engineer  for 
Northern  California  Power  Company,  Consolidated,  applicants 
report  the  estimated  historical  cost  of  reproduction  of  the  prop- 
erties of  Northern  California  Power  Company,  Consolidated, 
as  of  June  30,  1919,  at  $9,457,312.30,  while  in  Exhibit  "I," 
also  prepared  by  Mr.  Hoar,  the  capital  investment  is  reported 
at  $10,634,735.11.  In  preparing  Exhibit  "H,"  Mr.  Hoar  ac- 
cepted with  one  or  two  minor  changes  the  valuation  of  the  prop- 
erties of  Northern  California  Power  Company,  Consolidated,  as 
reported  by  the  Commission's  engineers  in  Decision  No.  3624, 
dated  September  1,  1916,  P.U.R1916F,  801  (Vol.  11,  Opin- 
ions and  Orders  of  the  Railroad  Commission  of  California, 
page  37),  which  appraisal  was  of  September  30,  1915,  and  add- 
ed thereto  the  costs  of  additions  and  betterments  from  Septem- 
ber 30,  1915  to  June  30,  1919,  the  cost  of  construction  work 
in  progress,  the  cost  of  materials  and  supplies,  and  the  com- 
pany's ranch  investment.  The  appraisal  of  the  properties  by  the 
Commission's  Engineers  and  referred  to  in  Decision  No.  3624 
is  not  based  on  unit  cost  as  of  September  30,  1915,  but  rather 
on  the  average  of  the  unit  costs  that  prevailed  for  some  years 
previous  to  that  time.  In  arriving  at  the  capital  investment, 
$10,634,735.11,  as  of  June  30,  1919,  Mr.  Hoar  reports  that  he 
took  into  account  all  abandonments  shown  on  the  books  of  the 
company. 

Mr.  Hoar  assumed  the  plant  to  be  now  in  an  85  per  cent  con- 
dition, which  would  result  in  an  approximate  reproduction  cost 
less  depreciation  of  $8,038,715. 

He  estimates  the  cost  to  reproduce  the  properties,  using  pres- 
ent day  prices,  at  $13,300,000,  and  also  testified  that  if  the 
plant  were  built  at  this  time  certain  portions  thereof  would  not 
be  constructed,  while  other  portions  would  be  constructed  on  a 
different  basis. 

Reports  filed  with  the  Railroad  Commission  show  that  North- 
ern California  Power  Company,  Consolidated,  after  paying 
operating  expenses,  taxes,  interest  and  making  some  allowance 
for  depreciation,  reported  surplus  earnings,  as  follows : 

1913    $155,729.86 

1934 57,427.53 

1915    61,752.97 

1916 128,222.1fr 

1917  233,928.47 

1918 * <. 344,673.12 
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The  surplus  earnings  represent  the  amounts  available  to  meet 
sinking  fund  payments,  meet  maturing  obligations,  pay  the  cost 
of  additions  and  betterments  or  pay  dividends.  As  a  matter  of 
fact,  from  1913  to  1918,  the  company  has  paid  no  dividends  but 
has  levied  assessments  upon  its  stockholders  of  $1,400,000.  The 
record  herein  shows  that  up  to  May  31,  1919,  the  company  wais 
in  arrears  in  meeting  its  sinking  fund  payments  to  the  extent  of 
$256,029.80;  that  on  May  31,  1919,  it  owed  in  the  form  of 
notes  payable  $249,250;  that  in  February,  1920,  it  will  be  re- 
quired to  meet  maturing  Series  "A"  debentures  aggregating 
approximately  $370,000;  that  it  has  begun  the  construction  of 
a  large  hydroelectric  installation  on  the  Pit  River,  the  first  'uiiit 
of  which,  if  carried  to  completion,  will  call  for  the  expenditure 
of  approximately  $6,000,000. 

It  appears  that  within  the  near  future  an  expenditure  of 
from  $6,500,000  to  $7,000,000  must  be  made  to  keep  Northern 
California  Power  Company,  Consolidated,  a  solvent  up-to-date 
public  utility  corporation  and  able  to  discharge  its  obligations 
to  the  public.  To  enable  it  to  discharge  its  obligations  and  meet 
the  demands  of  the  public  for  service,  the  trustee  under  its  mort- 
gage, according  to  the  testimony,  could  at  this  time  certify  and 
deliver  approximately  $625,000  of  bonds,  an  amount  scarcely 
suificient  to  pay  maturing  obligations,  to  say  nothing  of  new  con- 
struction. There  is  no  doubt  but  that  an  entirely  new  financial 
program  would  have  to  be  devised  by  Northern  California  Pow- 
er Company,  Consolidated,  to  install  even  the  first  unit  of  the 
Pit  River  development.  Threatening  litigation  to  settle  title  to 
water  rights  on  and  along  the  Pit  River  would  seriously  handi1- 
cap,  if  not  entirely  defeat  the  company  in  its  effort  to  sell  either 
stock  or  any  form  of  security. 

The  testimony  of  A.  F.  Hockenbeamer,  Vice-president  and 
Treasurer  of  Pacific  Gas  &  Electric  Company,  shows  that  Pa- 
cific Gas  &  Electric  Company,  through  the  acquisition  of  the 
« 

stock  of  the  Mount  Shasta  Power  Corporation,  acquired  and  be- 
came possessed  of  certain  water  rights,  lands  and  certain  con- 
struction work  on  the  Pit  River.  The  development  of  the 
Mount  Shasta  Power  Corporation  is  located  on  the  bend  of  the 
river  a  little  above  the  point  where  the  Northern  California 
Power  Company,  Consolidated,  has  water  rights,  and  has  done 

P.U.R.1920A. 


844  '  CALIFORNIA  RAILROAD  COMMISSION. 

some  construction  work.  The  situation  of  these  two  develop- 
ment projects  is  such  that  if  the  water  be  used  for  either,  the 
other  would  be  entirely  useless.  The  water  would  either  have 
to  go  through  the  Pacific  Gas  &  Electric  Company  power  houses 
or  through  those  of  the  Northern.  California  Power  Company, 
Consolidated.  The  attorneys  for  the  Pacific  Gas  &  Electric 
Company  have  expressed  an  opinion  that  the  rights  of  Mount 
Shasta  Power»Corporation  are  superior  to  those  of  the  Northern 
California  Power  Company,  Consolidated,  and  could  undoubted- 
ly be  sustained.  On  the  other  hand,  the  officials  and  attorneys 
for  the  Northern  California  Power  Company,  Consolidated,  are 
equally  confident  that  their  rights  are  valid  and  incontestable. 
The  position  taken  by  the  two  companies  makes  it  very  clear 
that  before  any  real  construction  work  can  be  undertaken  to  in* 
stall  the  Pit  River  plants  and  before  any  actual  financing  can 
be  done,  the  rights  of  the  two  companies  would  have  to  be  set- 
tled, which  would  undoubtedly  mean  long  drawn  out  litigation, 
with  consequent  delay  in  most  .necessary  needed  hydroelectric 
development.  Through  the  purchase  of  the  stock  and  proper- 
ties of  Northern  California  Power  Company,  Consolidated,  by 
the  Pacific  Gas  &  Electric  Company,  this  litigation  will  be  auto- 
matically eliminated,  and  as  shown  by  the  record,  the  construc- 
tion of  the  Pit  River  power  project  undertaken  at  an  early  date 
by  the  Pacific  Gas  &  Electric  Company.  There  can  be  no  ques- 
tion but  that  the  Pacific  Gas  &  Electric  Company,  through  its 
greater  financial  strength  and  its  larger  resources,  is  in  a  bet- 
ter position  to  expeditiously  and  at  an  early  date  construct 
necessary  power  plants  on  the  Pit  River,  than  the  Northern  Cali- 
fornia Power  Company,  Consolidated,  and  to  render  more  ex- 
tensive service  in  the  territory  now  occupied  by  that  company; 
indeed,  it  is  doubtful  if  Northern  California  Power  Company, 
Consolidated,  could  finance  the  development  even  with  the  ques^- 
Hon  of  title  previously  referred  to  eliminated,  without  a  reor- 
ganization of  its  financial  structure. 

Paeific  Gas  &  Electric  Company  has  agreed  to  pay  to  the 
stockholders  of  Northern  California  Power  Company,  Consoli- 
dated, $34  per  share  for  their  stock.  Originally  the  company 
agreed  to  pay  this  sum  for  all  the  stock  which  might  be  deposited 
with  the  Mercantile  Trust  Company  on  or  before  June  12,  1920. 
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At  tbe  hearing  the  Pacific  Gas  &  Electric  Company  offered  to 
modify  this  plan,  and  with  the  consent  of  the  Railroad  Com- 
mission the  company  is  willing  to  pay  for  the  stock  $34  per 
share  at  any  time  on  or  before  December  1,  1948.  The  pur- 
chasing company  agrees  to  assume  the  paynjent  of  all  of  the 
indebtedness  of  Northern  California  Power  Company,  Consoli- 
dated, and  will  receive  all  of  that  company's  cash  and  current 
assets  on  hand  at  the  time  the  properties  are  actually  trans- 
ferred. There  is  $10,000,000  par  value  of  stock  of  Northern 
California  Power  Company,  Consolidated,  outstanding,  for  ' 
which  the  Pacific  Gas  &  Electric  Company  has  agreed  to  pay 
$3,400,000.  Through  the  assumption  of  the  indebtedness  of 
Northern  California  Power  Company,  Consolidated,  the  prop- 
erties will  coBt  Pacific  Gas  &  Electric  Company  slightly  in  ex- 
cess'of  $10,000,000. 

[1]  Inasmuch  as  this  proceeding  involves  neither  the  issue 
of  securities  nor  the  fixing  of  rates,  it  is  not  necessary  for  the 
Commission  to  determine  what  part  of  the  purchase  price  may 
be  permanently  capitalized  of  will  be  recognized  as  a  rate  base. 

[2]  Northern  California  Power  Company,  Consolidated,  re- 
ports funded  debt,  outstanding  on  May  31,  1919,  of  $6,21^,- 
526.74,  of  which  $3,964,000  matures  December  1,  1948.  Pa- 
cific Gas  &  Electric  Company  alleges  that  it*  is  impractical  for 
it  at  this  time  to  provide  for  the  redemption  of  the  $6,213,- 
526.Y4  of  funded  debt,  and  it  therefore  asks  permission  to  pur- 
chase the  properties  subject  to  this  indebtedness  and  assume  its 
payment.  Under  the  laws  of  this  state  the  capital  or  assets  of 
Northern  California  Power  Company,  Consolidated,  cannot  be 
distributed  among  its  stockholders  except  upon  its  dissolution, 
nor  can  the  corporation  be  dissolved  so  long  as  any  of  its  debts 
remain  unpaid. 

The  Pacific  Gas  &  Electric  Company  has  agreed  to  pay  for 
the  properties  on  December  1,  1948,  the  sum  of  $3,400,000, 
with  interest  at  the  rate  of  5  per  cent  per  annum,  and  assume 
the  payment  of  all  indebtedness.  It  is  willing,  however,  to  pay 
the  stockholders,  forthwith,  $34  per  share  for  their  stock,  so 
that  if  all  the  stockholders  agree  to  sell,  it  would  owe  the  obli- 
gation of  $3,400,000  to  itself.  It  is  the  intention  of  the  Pa- 
cific Gas  and  Electric  Company  to  maintain  the  corporate  exiet- 
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ence  of  Northern  California  Power  Company,  Consolidated,  to 
facilitate  such  transactions  as  sinking  fund  payments',  property 
transfers,  and  transactions  of  a  similar  character  described  in 
the. various  mortgages.  Assurance  is  given  that  the  mainte- 
nances of  the  corporation  will  involve  only  a  nominal  expense. 

-Walter  Perry  Johnson  and  William  F.  Hubbard,  appearing 
on. behalf  of  certain  stockholders  of  Northern  California  Power 
Company,  Consolidated,  object  to,  and  protest  against  the  sale 
of  the  properties.  In  substance  the  allegation  is  made  that  the 
transaction  is  fraudulent,  that  it  is  contrary  to  law,  that  it  in 
particular  violates  §  361a  of  the  Civil  Code,  and  that  the  con- 
sideration is  wholly  inadequate. 

-  In  my  opinion  the  evidence  utterly  failed  to  establish  fraud 
on  the  part  of  any  of  the  parties  to  these  negotiations,  but  on  the 
contrary,  indicated  that  they  were  carried  on  at  arms'  length, 
each  side  evidencing  a  determination  to  consummate  as  good  a 
bArgain  as  was  obtainable.  The  testimony  of  W.  F.  Detert, 
President  of  Northern  California  Power  Company,  Consoli- 
dated, shows  that  he  had,  time  and  again,  been  authorized  to 
affect  the  sale  of  the  properties  by  far  more  than  the  holders 
of.  a  majority  of  the  stock,  that  he  negotiated  for  the  sale  of  the 
stock  and  properties  with  parties  other  than  the  Pacific  Gas 
&  Electric  Company,  that  he  accepted  the  best  price  offered, 
that  he  insisted  that  the  Pacific  Gas  &  Electric  Company  give 
the  stockholders  until  June  12,  1920,  to  deposit  their  stock,  that 
neither  he  nor  any  one  else  conversant  with  the  negotiations 
bought  any  stock  while  such  negotiations  were  pending,  that  no 
one  received  any  commission,  and  that,  in  his  opinion,  the  sale 
is  for  the  best  interests  of  the  stockholders.  Other  evidence  waB 
submitted  by  officers  of  Northern  California  Power  Company, 
Consolidated  and  Pacific  Gas  &  Electric  Company,  showing 
that  they  did  not  profit  through  the  sale  of  the  stock  or  proper- 
ties. 

[3]  Protestants  urge  strongly  that  this  Commission  has  no 
jurisdiction  to  make  the  order  herein  prayed  for,  and  claim 
that  the  execution  of  the  agreement  of  sale  covering  the.  prop- 
erties of  Northern  California  Power  Company,  Consolidated,  is 
tdfra  vires  in  so  far  as  the  powers  of  the  board  of  directors  of 
the  Northern  California  Power  Company,  Consolidated,  are  con- 
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earned.  Protestants  argue  in  support  of  their  position  in  this 
regard  that  the  conveyance  of  the  stock  and  the  properties  in  the 
manner  sought  would  in  effect  be  a  dissolution  of  the  Northern 
California  Power  Company,  Consolidated,  a  corporation,  in  a 
manner  other  than  provided  by  statute,  and  in  support  of  their 
position  cite  Grafton  County  Electric  Light  &  P.  Co.  v.  State, 
77  N.  H.  539,  P.U.R.1915C,  1064,  94  AtL  193,  and  a  decision 
of  the  New  Jersey  Public  Utility  Commission  in  Re  Holly  Beach, 
W.  &  N.  W.  W.  Co.  reported  in  P.U.R.1915A,  629.  In  the  New 
Jersey  cape,  a  case  quite  similar  in  its  facts  to  the  present  case, 
the  Commission  said  (quoting  approvingly  from  supreme  court 
decision  of  New  Jersey) : 

A  corporation  which  has  sold  only  its  property,  receiving 
therefor  a  valuable  consideration,  is  still  able  to  engage  in  new 
enterprises  within  the  scope  of  its  'charter,  but  one  which  has 
parted  with  all  its  franchises  except  that  of  existence  is,  for  all 
purposes  outside  of  the  winding  up  of  its  affairs,  defunct  It 
is  in  the  exact  condition  contemplated  by  our  statute  as  that  of  a 
dissolved  corporation,  for  the  fifty-third  section  of  our  corpora- 
tion act  (P.  L.  of  1896,  p.  277)  provides  that  "all  corporations, 
whether  they  expire  by  their  own  limitation  or  be  annulled  by 
the  legislature  or  otherwise  dissolved,  shall  be  continued  bodies 
corporate  for  the  purpose  of  prosecuting  and  defending  suits  by 
or  against  them,  and  of  enabling  them  to  settle  and  close  their 
affairs,  to  dispose  of  and  convey  their  property,  and  to  divide 
their  capital  but  not  for  the  purpose  of  continuing  the  business 
for  which  they  were  established."  That  such  dissolution  was 
regarded  as  the  practical  effect  of  the  present  arrangement,  and 
so  intended  by  the  directors  and  stockholders  who  favored  it,  is 
made  evident  by  the  fact  that,  at  the  same  meetings  at  which 
the  arrangement  was  approved,  they  voted  for  a  formal  dissolu- 
tion of  the  company  under  the  statute.  The  mode  in  which  a 
New  Jersey  corporation  can  voluntarily  effect  its  own  dissolu- 
tion is  prescribed  by  §  31  of  our  act,  and  of  course  no  other 
mode  can  be  legally  adopted.  It  is  conceded  that  this  mode  was 
not  pursued,  and  it  seems,  necessarily,  to  follow  that  the  plan 
which  involves  dissolution  is  not  yet  capable  of  lawful  consum- 
mation. 

The  contention  of  protestants  might  have  more  weight  were 
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it  not  for  the  provisions  of  361a  of  the  Civil  Code  of  this  state 
enacted  in  1903  and  reading  as  follows : 

No  sale,  lease,  assignment,  transfer,  or  conveyance  of  the 
business,  franchise,  and  property,  as  a  whole,  of  any  corporation 
now  existing,  or  hereafter  to  be  formed  in  this  state,  shall  be 
valid  without  the  consent  of  stockholders  thereof,  holding  of 
record  at  least  two-thirds  of  the  issued  capital  stock  of  such  cor- 
poration; such  consent  to  be  either  expressed  in  writing,  exe- 
cuted, and  acknowledged  by  such  stockholders,  and  attached  to 
such  sale,  lease,  assignment,  transfer  or  conveyance,  or  by  vote 
at  a  stockholders'  meeting  of  such  corporation  called  for  that 
purpose;  but  with  such  assent,  so  expressed,  such  sale,  lease,  as- 
signment, transfer  or  conveyance  shall  be  valid ;  provided,  how- 
ever, that  nothing  herein  contained  shall  be  construed  to  limit 
the  power  of  the  directors  of  such  corporation  to  make  sales, 
leases,  assignments,  transfers  or  conveyances  of  corporate  prop- 
erty, other  than  those  hereinabove  set  forth. 

Although  protectants  urge  in  support  of  their  contention  that 
§  361a  also  forbids  the  transaction  herein  sought,  I  am  com- 
pelled to  interpret  such  section  as  a  statutory  authority  for  such 
transaction;  and  it  also  seems  apparent  that  if  any  similar  stat- 
ute existed  in  New  Jersey  at  the  time  of  the  rendition  of  the 
decision  referred  to  that  the  supreme  court  and  the  Public  Utili- 
ties Commission  would  have  held  that  such  authority  unques- 
tionably existed.  The  supreme  court  of  this  state,  in  passing 
upon  this  particular  question,  in  South  Pasadena  v.  Pasadena 
Land  &  Water  Co.  152  Cal.  579,  declared  (after  quoting  sec- 
tion 361a  of  the  Civil  Code) : 

This  enactment  is  not  on  its  face  a  mere  negative  or  prohibi- 
tive statute,  forbidding  that  which  before  was  permitted.  It  is 
both  affirmative  and  negative  in  its  terms.  Its  affirmative  pro- 
visions may  be  paraphrased  thus:  "With  the  consent  of  the 
stockholders  thereof,  holding  of  record  at  least  two-thirds  of  its 
issued  capital  stock  (expressed  in  the  prescribed  manner),  any 
corporation  in  this  state  may  make  a  valid  sale,  lease,  assign- 
ment, transfer,  or  conveyance  of  its  business,  franchises,  and 
property,  as  a  whole."  It  expresses  a  consent  to  such  transfer 
in  the  manner  prescribed,  as  well  as  a  prohibition  against  such 
transfer  in  any  other  mode, 
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The  record  herein  shows  that  Pacific  .Gas  &  EJectric  Com- 
pany has  offered  to  pay  $34  per  share  for  the  stock  of  Northern 
California  Power  Company,  Consolidated,  provided  the  holder 
of  the  stock  appoint  Mercantile  Trust  Company  of  San  Fran- 
cisco his  true  and  lawful  attorney  to  represent  him  and  vote  at 
all  stockholders'  meetings  in  favor  of  the  sale  of  the  properties 
and  execute  and  acknowledge  an  appropriate  instrument  con- 
senting to  the  sale  and  conveyance  to  be  made  pursuant  thereto! 
The  trust  company,  it  appears,  is  the  agent  of  the  stockholder 
who  consents  to  the  sale,  and  deposits  his  stock  with  the  trust 
company  as  required  by  the  agreement. 

[4]  Ordinarily  the  Commission  will  permit  a  public  utility 
tc  sell  its  properties  at  the  best  price  obtainable. .  Naturally, 
when  the  purchaser  is  a  public  utility,  the  Commission  becomes 
interested  in  the  purchase  price  both  from  the  point  of  view  of 
capitalization  and  rates.  Looking  at  the  transaction  from  those 
two  points  of  view,  I  am  by  no  means  certain  that  the  Commis- 
sion will  not  find  some  difficulty  in  recognizing  the  entire  pur- 
chase price  as  a  rate  base  and  may  ultimately  rule  that  part  of 
the  purchase  price  must  be  paid  out  of  surplus  earnings  of  the 
Pacific  Gas  &  Electric  Company.  The  position  of  protestants 
that  the  selling  price  is  inadequate  does  not  seem  to  me  to  be 
well  taken. 

[5]  Unquestionably  the  rights  of  minority  stockholders 
should  be  considered  and  protected  no  matter  how  small  that 
minority  may  be.  Nevertheless,  the  fact  that  the  minority  rep- 
resents but  450  shares  of  stock  out  of  a  total  issue  of  100,000 
shares  is  indicative  of  the  approval  of  an  overwhelming  ma- 
jority of  the  stockholders  of  the  Northern  California  Power 
Company,  Consolidated,  to  consummate  this  transaction. 

Before  the  authority  herein  granted  shall  finally  become  ef- 
fective, I  believe  that  the  Pacific  Gas  &  Electric  Company  should 
file  with  the  Railroad  Commission  a  statement  containing  a  list 
of  the  franchises  under  which  it  intends  to  operate  in  the  ter- . 
ritory  now  being  served  by  the  Northern  California  Power 
Company,  Consolidated,  and  the  stipulation  referred  to  in  the 
order  herein. 
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CALIFORNIA  RAILROAD  COMMISSION, 

J.  W.  FRASER  et  aL 

v. 

STANFORD  WATER  COMPANY  et  aL 

[Decision  No.  6686,  Case  No.  1209.] 

Public  utilities  —  What  constitutes  —  Mutual  water  companies. 

A  water  company  which  has  not  held  itself  out  to  serve  whom* 
soever  applies  for  service,  and  in  general  has  delivered  water  only  to 
its  stockholders  or  those  who  purchased  land  and  contracted  to  become 
stockholders,  is  a  mutual  company,  not  under  the  jurisdiction  of  the 
California  Commission,  and  the  mere  fact  that  it  had  served  persons 
not  stockholders,  which  service  had  been  discontinued,  does  not  change 
its  status. 

[September  24,  1919.] 

Rehearing  on  order  requiring  respondent  to  file  rates,  rules 
and  regulations  governing  its  service;  original  order  (P.U.R. 
1919B,  663),  set  aside  and  respondent  held  to  be  a  mutual  com- 
pany, not  within  the  jurisdiction  of  the  Commission. 

Appearances:  James  P.  Sex  and  Monroe  Thomas,  for  C.  L. 
Goetz ;  John  Ralph  Wilson,  for  Stanford  Water  Company. 

By  the  Commission:  The  original  pleadings  put  in  issue 
the  question  whether  Stanford  Water  Company  is  a  mutual  cor- 
poration or  a  public  utility.  By  Decision  No.  5829,  P.U.R. 
1919B,  663,  the  Commission  held  that  company  to  be  a  public 
utility  and  directed  it  to  file  its  rates,  rules  and  regulations  as 
such  and  submit  plans  for  certain  improvements  considered  nec- 
essary to  enable  the  plant  to  render  high  class  service. 

A  public  hearing  upon  the  amended  and  supplemental  appli- 
cation for  rehearing  was  held  by  Examiner  Westover  at  Palo 
Alto,  September  4.  At  the  hearing  dismissal  of  all  proceedings 
by  complainant  Fraser  was  filed. 

Defendant  Stanford  Water  Company  petitioned  this  Commis- 
sion for  rehearing  and  later  filed  an  amended  and  supplemental 
application  alleging  error  in  the  finding  that  defendant  is  a 
public  utility  subject  to  the  jurisdiction  of  this  Commission. 
The  amended  petition  for  rehearing  alleges  in  effect  that  sub- 
sequent to  this  Commission's  Decision  No.  5829,  the  articles  of 
incorporation  of  Stanford  Water  Company  were  changed  and 
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amended  in  order  to  more  nearly  comply  with  the  provisions  of 
§  324  of  the  Civil  Code,  which  section  relates  to  making  shares 
of  a  water  company  appurtenant  to  specified  parcels  of  land  and 
transferable  with  the  land;  that  arrangements  had  been  made 
with  all  consumers,  except  complainant  Goetz,  to  accept  stock 
in  said  company  and  operate  it  as  a  mutual  water  company,  and 
that  complainant  Goetz  contracted  to  discontinue  the  use  of 
water  from  defendant's  water  system  not  later  than  May  1,  1918. 

In  Decision  No.  5829  herein,  the  Commission  said  of  the 
original  pleadings  and  testimony  thereunder: 

The  pleadings  and  testimony,  show  that  all  parties  in  interest 
expected  the  water  plant  and  system  to  be  turned  over  to  the 
land  purchasers  for  operation  as  a  mutual  water  company.  This 
has  not  been  done.    The  plant  is  operated  by  said  defendant 

It  appears  from  the  testimony  taken  at  the  recent  hearing 
upon  the  present  application  that  since  the  original  decision  de- 
fendants Ostrander  and  Stanford  Water  Company  have  offered 
to  issue  certificates  of  its  stock  to  all  consumers  in  proportion  to 
their  acreage,  except  to  complainant  Goetz,  stockholders  to  at 
once  endorse  certificates  in  blank  as  part  of  the  same  transaction 
and  deposit  th£m  in  escrow  to  be  held  until  their  lands  are  fully 
paid  for,  or  to  be  delivered  to  defendants  in  the  event  default 
is  made  in  the  performance  of  their  said  land  purchase  con- 
tracts, consumers  to  at  once  choose  two  of  the  three  members  of 
the  board  of  directors  of  defendant  water  company,  and  to  select 
the  third  member  of  the  board  when  their  outstanding  water 
bills  are  paid.  The  offer  was  accepted,  and  pursuant  to  it  all 
the  certificates  of  stock  have  been  prepared  ready  for  delivery, 
the  company  having  delayed  consummation  of  the  agreement 
until  after  this  decision  is  issued.  The  two  directors  chosen  bv 
consumers  have  been  elected  and  are  in  control  of  the  company. 

Complainant  Goetz,  owing  to  a  disagreement  with  Stanford 
Water  Company  and  Ostrander,  executed  a  contract  dated  Sep- 
tember 21,  1917,  whereby  he  agreed  to  discontinue  the  use  of 
water  from  the  system  of  Stanford  Water  Company  subsequent 
to  May  1,  1918.  Mr.  Goetz  has  not  complied  with  the  terms  of 
this  contract,  stating  that  he  believed  defendant  to  be  a  public 
utility,  and  as  such,  obligated  to  render  service  to  him. 

Defendant  herein  has  delivered  water  only  to  stockholders  or 
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to  those  who  have  contracted  to  become  stockholders,  with  two 
minor  exceptions  in  addition  to  the  service  rendered  to  Mr. 
Goetz,  as  provided  in  his  contract.  Of  these  two  exceptions  one 
has  since  been  discontinued,  and  owing  to  the  indefiniteness  of 
the  evidence  submitted,  it  is  uncertain  whether  or  not  the  de- 
livery of  water  to  the  other  Was  of  public  utility  nature. 

It  is  clear  from  the  evidence  submitted,  that  Stanford  Water 
Company  did  not  hold  itself  out  to  serve  whomsoever  applied 
for  service,  nor  did  it  in  fact  deliver  water  to  the  public  general- 
ly or  any  portion  of  the  public  other  than  to  its  stockholders  or 
those  who  purchased  land  and  contracted  to  become  stockholders 
as  soon  as  payment  for  the  land  had  been  completed  and  title  to 
it  had  passed  to  them. 

It  is  true  that  there  are  two  minor  exceptions,  which  have 
been  mentioned  above  and  are  not  controlling.  The  only  present 
consumer  who  is  without  this  general  classification  is  complain- 
ant Goetz,  whose  contractual  relations  with  defendant  are  dis- 
cussed herein. 

Eecent  decisions  of  the  courts  of  last  resort,  rendered  since 
the  original  decision  herein,  are  now  controlling,  and  necessarily 
have  changed  our  view  of  defendant's  status. 

In  view  of  the  decisions  of  the  courts  above  referred  to,  we 
are  constrained  to  set  aside  the  original  order  herein  and  hold 
defendant  water  company  to  be  a  mutual  water  company  not  sub- 
ject to  the  jurisdiction,  regulation  or  control  of  the  Railroad 
Commission. 
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EE  OXFORD  ELECTRIC  COMPANY. 

[R.  R.  616.] 

Service  —  Abandonment  —  Funds  invested  in  other  activities* 

1.  The  Maine  Commission  refused  to  permit  a  street  railway  com- 
pany, which  had  temporarily  abandoned  service  because  of  lack  of 
funds,  to  make  necessary  improvements,  permanently  to  abandon  serv- 
ice and  dispose  of  its  property,  where  it  had  invested  in  another  de- 
partment funds  earned  by  the  railway  operation,  sufficient  to  rehabilitate 
the  existing  railway  and  place  it  in  a  condition  to  reader  service. 
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Service  —  Poxver  of  Commission  —  Abandonment. 

Discussion  of  power  of  Commission  to  authorize  abandonment  of 
street  railway  service,  p.  854. 
Service  —  Abandonment  —  Distinction*  in  orders. 

Discussion  of  absence  of  incongruity  between  order  •  refusing  to 
compel  utility  to  resume  service  and  order  refusing  to  permit  company 
to  permanently  abandon  service,  p.  858. 

[December  5,  1919.] 

Application  for  authority  to  permanently  discontinue  street 
railway  service,  and  to  sell  or  otherwise  dispose  of  franchise  and 
property  used  in  connection  with  such  service ;  denied. 

Appearances:  Drummond  and  Drummond  for  petitioners; 
William  R.  Pattangall,  Alton  C.  Wheeler,  and  Albert  J.  Steams, 
for  remonstrants. 

By  the  Commission:  This  is  an  application  by  the  Oxford 
Electric  Company  wherein  it  seeks  authority  from  the  Commis- 
sion to  permanently  discontinue  its  street  railway  service  be- 
tween the  villages  of  Norway  and  South  Paris>  and  to  dispose 
of  its  franchises  and  property  used  in  such  street  railway  serv- 
ice. 

Publio  hearing  at  Auburn,  Wednesday,  October  29,  1919. 
Notice  proved  to  have  been  given  as  ordered.  Appearances,  as 
above,  indicated. 

At  the  conclusion  of  the  hearing  counsel  was  given  opportu- 
nity to  file  written  briefs,  and  the  same  having  been  filed,  the 
matter  is  now  ready  for  decision. 

The  Oxford  Electric  Company  discontinued  its  street  railway 
service  October  5,  1918.  About  two  months  later  certain  patrons 
filed  a  complaint  against  the  company  and  requested  that  this 
Commission  require  the  respondent  company  to  "perform  its 
public  duty."  Upon  hearing  of  the  above-entitled  matter,  a 
preliminary  decision  was  rendered  April  9,  1919,  in  which  cer- 
tain recommendations  were  made.  The  parties  being  unable, 
after  conference,  to  arrive  at  any  solution  of  their  difficulties, 
a  final  decision  was  rendered  July  18,  1919.  In  this  decision, 
'  the  Commission  denied  the  prayer  of  the  •  complainants  and 
went  fully  into  the  reasons  therefor.  We  shall  not  restate  mat- 
ters fully  covered  in  that  decision  except  insofar  as  the  same 
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may  be  necessary  for  a  proper  understanding  of  the  position  of 
the  Commission  in  the  present  matter. 

Briefly  stated,  the  pending  case  involves  consideration  of  the 
following  conditions :  The  Oxford  Electric  Company  is  the  out- 
growth of  what  was  originally  the  Norway  &  Paris  Street  Rail- 
way. The  latter  was  authorized  to  render  a  street  railway  serv- 
ice between  Norway  and  South  Paris  villages.  The  company 
purchased  other  property  and  rights  and  in  connection  with  the 
street  railway  business  entered  into  the  rendering  of  electric 
light  and  power  service  in  both  villages  and  in  Mechanic  Falls. 
The  patronage  and  revenues  of  the  street  railway  graduklly  de- 
clined, and  service  ceased  October  5,  1918.  Undoubtedly  one 
reason  why  service  was  discontinued  was  the  condition  of  the 
road  and  equipment  being  used  in  the  service.  The  facilities 
of  the  company  had  fallen  into  such  a  state  of  disrepair  as  ren- 
dered it  necessary  for  the  Commission,  shortly  before  service 
was  stopped,  to  call  attention  to  the  danger  of  operating  under 
the  then  existing  conditions. 

The  evidence  in  the  former  hearing  was  convincing  that  un- 
der existing  conditions  the  company  was  then  unable  to  finance 
a  rehabilitation  of  its  street  railway  property,  and  inasmuch  as 
it  was  not  safe  to  operate  the  road  in  its  then  existing  condition, 
the  Commission  declined  to  attempt  to  require  the  company  to 
resume  service. 

In  connection  with  the  final  decision,  we  suggested  that  the 
respondent  company  should  in  some  way  indicate  to  the  people 
of  Paris  and  Norway  whether  it  expected,  at  some  future  time, 
to  resume  service,  or  whether  it  was  the  desire  and  intention  of 
the  company  to  premanently  abandon  service  and  withdraw 
from  the  field.  The  pending  petition  is  undoubtedly  intended 
by  the  company  as  its  answer  to  this  request 

As  already  stated,  the  company  asks  authority  to  permanent- 
ly discontinue  operation  of  its  street  railway,  and  for  an  order 
for  it  to  sell,  lease,  assign,  or  otherwise  dispose  of  the  whole  or 
any  part  of  its  street  railway  property  and  franchise. 

The  attorneys  for  the  company  and  those  for  the  remonstrants 
do  not  agree  as  to  the  authority  of  this  Commission  to  authorize 
a  permanent  abandonment  of  the  street  railway  service  by  this 
company.    If  we  have  clearly  understood  the  claim  of  the  com- 
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pany,  it  is  that  we  have  full  authority  to  authorize  an  abandon- 
ment of  this  service  if  and  when  it  is  shown  that  the  service,  if 
rendered,  would  involve  undoubted  and  burdensome  loss,  which 
loss  would,  to  a  greater  or  less  extent,  interfere  with  the  com- 
pany's performance  of  its  other  public  duties  growing  out  of  its 
service  as  a  light  and  power  company.  The  company  goes  fur- 
ther and  asserts  that  not  only  has  the  Commission  the  authority 
to  authorize  a  permanent  abandonment,  but  neither  the  Com- 
mission nor  any  court  has  any  authority  to  require  the  company 
to  render  service  in  view  of  the  circumstances  shown  to  exist  in 
this  particular  matter. 

On  the  other  hand  the  remonstrants  deny  the  authority  of 
this  Commission  to  authorize  abandonment  by  this  particular 
company  of  this  particular  service.  As  a  part  of  their  claim 
in  this  respect,  the  counsel  calls  attention  to  the  fact  that  the 
company  derives  all  of  its  authority  and  power  from  the  Norway 
&  Paris  Street  Railway  corporation;  that  the  right  to  furnish 
all  light  and  power  comes  to  the  original  street  railway  company 
by  reason  of  its  purchase  of  the  franchise  and  property  of  light 
and  power  corporations;  that,  if  the  company  desires  to  discon- 
tinue its  street  railway  service,  it  must  do  so  by  surrendering 
to  the  state  all  of  its  franchise  rights  to  do  business,  thus  leaving 
the  full  field  open  for  some  other  company  to  go  in  and  perform 
the  entire  service.  In  other  words  the  remonstrants  say  that  the 
company  has  no  right  to  withdraw  from  the  performance  of  a 
part  of  its  public  duty  and  retain  its  right  to  perform  the  bal- 
ance, nor  has  this  Commission  any  authority  to  authorize  the 
company  so  to  do. 

This  question  is  certainly  not  free  from  doubt  but  inasmuch 
as  a  conclusion  upon  this  question  is  unnecessary  in  this  case, 
we  do  not  undertake  to  resolve  the  doubt  at  this  time. 

As  it  appeals  to  us,  erne  of  the  first  points  to  be  determined 
is  this:  Assuming  that  the  Commission  has  authority  to  author- 
ize this  company  to  permanently  abandon  service  and  dispose 
of  its  property  and  railway  franchise  rights,  do  the  facts,  as 
presented,  warrant  us  in  granting  this  prayer  of  the  company  ? 

In  the  decision  of  July  18,  1919,  we  concluded  with,  this  state- 
ment:  "It  should  not  be' understood  that  our  decision  ifieans 
that  if  the  company  retains  its  right  to  do  business  and  a  situa- 
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tion  should  be  disclosed  in  the  future  which  would  make  it 
reasonably  necessary  for  the  company  to  resume  service,  we  are 
without  the  power  or  the  disposition  to  act  when  the  occasion 
arises."  By  this  statement  we  intended  to  be  understood  as 
holding  that,  if  for  any  reason  the  company  was  prevented  from 
disposing  of  its  property  and  electric  railway  franchise  rights, 
even  though  it  might  not  be  reasonable  to  immediately  require 
the  company  to  resume  electric  railway  service,  the  time  might 
come  when  it  would  be  reasonable  to  require  such  resumption 
of  service. 

Should  the  company  be  given  authority  to  permanently  dis- 
continue this  service?  Evidence  taken  out  in  connection  with 
the  several  hearings  shows  that,  for  a  large  part  of  the  twenty- 
two  years  during  which  the  company  rendered  electric  railway 
service,  the  net  yearly  result  was  some  amount  in  excess  of 
operating  expenses.  During  all  of  the  years  except  the  very  last 
few,  this  company,  in  accordance  with  the  prevailing  practice, 
did  not  set  aside  any  amount  for  depreciation  reserve.  During 
the  last  few  years  of  operation  the  company's  maintenance  of  its 
track  and  equipment  was  of  such  a  character  as  to  be  almost 
negligible.  So  that  it  neither  set  aside  any  amount  to  rehabili- 
tate its  property  when  it  became  worn  out,  nor  did  it  prevent 
that  wearing  out  by  ordinary  current  maintenance. 

We  call  attention  to  this  situation  for  the  reason  that  the  remon- 
strants, all  the  way  through,  have  insisted  that  the  accumulation 
of  profits  by  the  company,  as  a  result  of  its  electric  rail- 
way operations,  amounted  in  the  aggregate  to  more  than  $20,- 
000.  The  company  replies  by  saying  that  if  a  proper  deprecia- 
tion reserve  had  been  maintained,  this  entire  amount  would  have 
been  absorbed  in  this  way  and  no  >real  profit  would  have  been 
shown.  The  company  further  says  that  it  was  employing  in 
the  street  railway  service  property  of  a  greater  value  than  that 
upon  which  it  bases  its  figures  indicating  a  fair  return,  namely, 
the  interest  on  the  bonded  indebtedness,  and  that,  had  it  seen 
fit  to  do  so,  it  might  well  have  distributed  the  entire  amount  of 
this  apparent  profit  in  dividends  to  its  stockholders,  and  thus 
legitimately  have  disposed  of  this  so-called  profit.  The  remon- 
strants, by  way  of  counter  suggestion,  pay  that,  if  an  adequate 
amount  had  been  set  aside  as  a  depreciation  reserve,  it  would 
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Lave  existed  at  this  time  as  a  basis  for  the  obtaining  of  funds 
sufficient  to  rehabilitate  the  street1  railway  property,  and  put 
it  in  condition  for  service,  and  that  this  apparent "profit,  while 
not  existing  as  a  depreciation  reserve  fund,  has  been  invested 
by  the  company  in  its  electric  lighting  and  pQwer  property  and 
should  be  used  as  a  basis  for  raising  the  amount  necessary  to 
put  the  electric  railway  property  in  shape  for  service.  Other- 
wise stated,  it  is  claimed  by  the  remonstrants  that  patrons  of  the 
railway  serviee  have  contributed  by  way  of  rates  an  amount 
necessary  for  operating  expenses  and  some  in  addition  thereto, 
which,  if  at  present  available,  would  be  sufficient  to  thoroughly 
repair  and  rehabilitate  this  street  railway,  and  if  it  had  been 
used  in  necessary  current  maintenance,  the  street  railway  facili- 
ties. would  to-day  be  in  shape  to  be  safely  and  conveniently  used. 
The  remonstrants  reason  from  these  premises  to:  the  conclusion 
that  the  company  has  failed  to  show  an  adequate  reason  why  it 
should  be  permitted  to  permanently  abandon  service. 

We  do  not  understand  that  the  company  denies  that  it  has 
invested  in  its  electric  lighting  and  power  property  something 
more  than  $20,000  of  funds  which  it  collected  into  its  treasury 
from  electric  street  railway  operations  in  excess  of  actual  oper- 
ating expenses.  As  already  stated,  it  denies  that  this  sum  repre- 
sents profit  from  operations.  And  it  further  states  that,  no 
matter  what  this  amount  may  be,  it  is  not  at  present  available, 
either  in  liquid  assets  or  unencumbered  property,  which  can  be 
made  the  basis  of  raising  funds. 

As  explained  in  our  earlier  decision,  the  trust  mortgage  of 
the  company  provides  that  bonds,  now  held  by  the  trustee  and 
unissued,  may  not  be  issued  and  sold  until  and  unless  the  net 
revenue  of  the  company  reaches  a  sum  which  is  one  and  one- 
half  times  the  interest  upon  any  bonds  outstanding  and  upon 
any  bonds  proposed  to  be  issued.  The  report  of. the  company 
shows  that  for  the  year  1918  it  failed  by  about  $150  to  earn  the 
interest  upon  its  bonds  already  outstanding.  This  prevents  the 
company  from  obtaining  funds  from  the  sale  of  any  of  its  bonds 
and  this  avenue  for  the  obtaining  of  accessary  money  is  closed. 
"  The  company,  in  connection  with  one  of  the  earlier  hearings, 
stated  that,  even  if  it  had  the  means,  this  was  not  the  proper 
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time  to  very  heavily  invest  in  street  railway  building  and  equip- 
ment. ■ 

[1]  All  these  facts  and  recommendations  are  proper  for  the 
consideration  of  this  Commission  and  we  have  given  them  care- 
ful consideration.  We  conclude  that,  it  appearing  to  our  satis- 
faction that  the  Oxford  Electric  Company  having  inv  s'eri  in  its 
property  a  sum  in  excess  of  $20,000  which  came  from  the  elec- 
tric railway  operations,  which  sum  if  available  would  be  nearly 
if  not  quite  sufficient  to  rehabilitate  the  existing  electric  rail- 
way and  place  it  in  a  condition  to  render  service,  has  not  shown 
sufficient  cause  to  authorize  a  permanent  abandonment  of  its 
electric  railway  service,  and  the  petition  will,  therefore,  be  de- 
nied. 

In  order  that  there  may  not  seem  to  be  any  incongruity  be- 
tween our  order  refusing  to  compel  the  company  to  resume  serv- 
ice, and  the  present  order  refusing  to  permit  the  company  to 
permanently  abandon  service,  it  may  be  well  to  briefly  restate 
the  premises  upon  which  these  conclusions  rest 

Our  reason  for  not  requiring  the  company  to  resume  service 
was  that  there  did  not  seem  to  be  any  way  in  which  the  neces- 
sary funds  could  be  at  present  secured.  Hence  to  then  roquire 
or  attempt  to  require  the  company  to  rehabilitate  its  railroad 
would,  in  effect,  be  requiring  the  impossible.  The  reason  for 
our  present  denial  of  the  application  of  the  company  for  au- 
thority to  permanently  abandon  service  is  that  it  does  not  follow, 
because  the  company  at  the  time  of  our  earlier  decision,  or  now, 
was  and  is  unable  to  obtain  funds  to  enable  it  to  resume  service, 
that  the  time  will  never  come  when  necessary  funds  are  avail- 
able; or  that,  because  of  its  present  inability  to  produce  money, 
the  company  should  be  allowed  to  permanently  abandon  service. 
Nobody  knows  definitely  what  the  future  holds  for  street  rail- 
way companies.  The  present  outlook  may  well  be  said  to  be 
not  entirely  encouraging.  Conditions  in  Norway  and  South 
Paris  may  change  so  that  the  present  company  will  feel  like  vol- 
untarily resuming  service.  If  conditions  do  change,  this  Com- 
mission may  feel  compelled  to  make  an  attempt  to  require  a 
resumption  of  service*  With  these  two  thoughts  in  mind,  and 
with  the  knowledge  that  it  has  invested  in  its  general  property  a 
sum  sufficient  to  at  some  time  rehabilitate  this  street  railway 
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property,  the  company  should  make  every  .effort  to  place  itself 
in  a  position  where  funds  or  property  will  be  available  for  such 
rehabilitation,  when  and  if  the  same  becomes  reasonably  neces- 
sary. 

Under  all  the  circumstances  disclosed  we  do  not  feel  author- 
ized to  permit  the  company  to  either  permanently  abandon  serv- 
ice or  to  dispose  of  such  of  its  property  and  rights  as  will 
permanently  prevent  it  from  resuming  service. 

It  is,  therefore,  ordered,  adjudged,  and  decreed  that  this  ap- 
plication be,  and  the  same  hereby  is,  denied* 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  5th  day  of  December,  1919. 

Public  Utilities  Commission  .of  Maine;  Benj.  F.  Cleaves, 
Herbert  W.  Trafton,  and  Albert  Greenlaw,  Commissioners. 


MICHIGAN  PUBLIC  UTILITIES  COMMISSION. 

BE  VALLEY  HOME  TELEPHONE  COMPANY. 

[T-206.] 

Hates  —  Powers  of  Commission  —  New  Commission* 

1.  The  Michigan  Public  Utilities  Commission  has  power  to  pass 
upon  an  application  for  authority  to  increase  telephone  rates,  which 
had  been  filed  with  the  Railroad  Commission  and  came  over  to  the 
Public  Utilities  Commission  as  an  unfinished  and  undisposed  of  matter, 
although  no  new  petition  had  been  filed  with  the  latter  Commission. 

Sates  —  Powers  of  Commission  —  Change  in  Commission  rates. 

2.  The  Michigan  Public  Utilities  Commission  has  power  to  change 
telephone  rates  which  had  been  fixed  by  the  Railroad  Commission, 
regardless  of  any  lack  of  power  to  change  franchise  rates. 

[December  4,  1919.] 

Application  for  authority  to  increase  telephone  rates  at  Bay 
Oily  Exchange;  jurisdiction  of  proceedings  asserted. 

By  the  Commission:  In  this  matter,  application  was  filed 
by  the  above-named  telephone  company  with  the  Michigan  Rail* 
road  Commission  on  October  31,  1918,  which  application  prayed 
that  said  telephone  company  be  permitted  to  increase  its  individ- 
ual line  business  telephone  rates  from  $36  per  year  to  $43  per 
year,  and  its  selective  business  rate  from  $30  per  year  to  $34 
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per  year.  The  file  shows  that  the  statutory  notice  to  the  public 
was  published  in  the  Bay  City  Times  Tribune  on  October  26, 
1918,  and  the  matter  seems  to  have  been  postponed  from  time 
to  time  by  the  Michigan  Railroad  Commission,  and  to  have  come 
over  from  said  Commission  to  the  Michigan  Public  Utilities 
Commission  as  an  unfinished  and  undisposed-of  matter. 

Section  3,  of  Act  No.  419,  of  the  Public  Acts  of  1919,  reads 
as  follows: 

"Immediately  upon  the  taking  effect  of  this  act,  the  Michigan 
Railroad  Commission  shall  cease  to  exist  and  the  tenure  of  office 
of  the  members  thereof  shall  be  at  once  terminated.  All  the 
rights,  powers  and  duties  now  vested  by  law  in  said  Railroad 
Commission  shall  be  deemed  to  be  transferred  to  and  vested  in 
said  Public  Utilities  Commission  and  shall  be  exercised  and 
performed  thereby,  except  as  herein  otherwise  provided.  AD 
hearings,  matters,  and  proceedings  of  whatsoever  nature  now 
pending  before  said  Railroad  Commission  shall  not  be  termi- 
nated or  abated,  but  shall  be  transferred  to  said  Public  Utilities 
Commission  and  shall  be  carried  on  and  completed  in  the  same 
manner  and  subject  to  the  same  incidents  as  though  such  trans- 
fer were  not  made.  Said  Utilities  Commission  shall  have  and 
exercise  the  same  measure  of  jurisdiction  in  all  respects  as  is 
now  held  and  exercised  by  the  Michigan  Railroad  Commission 
under  the  laws  of  the  state  pertaining  thereto;  and  wherever 
reference  is  made  in  such  law  to  the  "Commission"  or  to  the 
"Michigan  Railroad  Commission,"  such  reference  shall  be  con- 
strued to  mean  the  Public  Utilities  Commission  herein  provided 
for." 

In  attempting  to  clean  up  the  old  undisposed-of  matters  the 
Michigan  Public  Utilities  Commission  set  this  matter  for  hear- 
ing which  was  had  on  October  29,  1919.  At  that  hearing  the 
city  of  Bay  City  was  represented  by  its  attorney,  Robert  IL 
Lane,  and  by  its  mayor  and  a  number  of  its  aldermen  and  other 
representative  citizens  of  Bay  City.  The  petitioning  telephone 
company  was  represented  by  its  president,  C.  O.  Trask,  and 
its  attorney,  .A.  H.  McMillan.  The  hearing  was  before  the  en- 
tire Commission.  At  said  hearing  the  city  of  Bay  City  denied 
the  jurisdiction  of  the  Commission  to  interfere  with  the  pres- 
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ent  telephone  rates  in  Bay  City  as  far  as  the  Valley  Home  Tele- 
phone Company  is  concerned  for  the  following  reasons: 

(a)  On  the  ground  that  no  petition  was  filed  directly  with 
the  Michigan  Public  Utilities  Commission. 

(b)  On  the  ground  that  the  petition  in  question  was  filed 
before  the  Michigan  Railroad  Commission  at  a  time  when  the 
said  Commission  had  no  jurisdiction  whatever  over  the  fixing 
of  telephone  rates. 

(c)  On  the  ground  that  if  the  petitioning  Telephone  Com- 
pany desires  its  rates  raised,  it  should  file  a  new  application 
with  the  Michigan  Public  Utilities  Commission  and  publish  a 
new  notice. 

(d)  On  the  ground  that  the  telephone  rates  of  the  Valley 
Home  Telephone  Company  at  Bay  City  are  franchise  rates 
fixed  by  the  city  of  Bay  City  in  a  franchise  given  to  the  Valley 
Home  Telephone  Company,  said  city  claiming  that  under  §  4, 
of  Act  No.  419,  of  the  Public  Acts  of  1919,  this  Commission 
is  prohibited  from  acting  in  the  premises,  the  particular  lan- 
guage relied  upon  in  this  connection  being  quoted  from  that 
section  as  follows: 

"In  no  case  shall  the  Commission  have  power  to  change  or 
alter  the  rates  or  charges  fixed  in,  or  regulated  by,  any  franchise 
or  agreement  heretofore  or  hereafter  granted  or  made  by  any 
city,  village,  or  township." 

At  said  hearing  both  parties  were  invited  to  file  briefs.  This 
has  since  been  done,  and  the  Commission  has  read  the  briefs  and 
considered  the  whole  question. 

[1]  With  reference  to  said  subparagraphs  (a),  (b)  and  (c) 
in  the  last  preceding  paragraph,  it  is  sufficient  to  say  that  the 
law  gives  to  the  Michigan  Public  Utilities  Commission  power 
to  dispose  of  the  unfinished  matters  that  came  over  to  it  from  the 
Michigan  Railroad  Commission;  and  that  the  Valley  Home 
Telephone  Company  was  never  taken  over  by  the  United  States 
government.  As  said  Telephone  Company  was  never  taken 
over  by  the  United  States  government,  said  government  never 
had  anything  to  do  with  fixing  the  rates,  and  in  the  opinion  of 
this  Commission  those  rates  remained  under  the  jurisdiction  of 
state  authority,  said  state  authority  being  either  the  city  of 
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Bay  City  or  the  Michigan  Railroad  Commission  and  the  Mich- 
igan Public  Utilities  Commission. 

[2]  With  reference  to  subparagraph  (d)  in  the  last  preced- 
ing paragraph,  it  may  be  said  that  the  telephone  company  claims 
that  the  provision  in  §  4,  of  Act  No.  419,  of  the  Public  Acts  of 
1919,  to  the  effect  that  this  Commission  shall  in  no  case  have 
power  to  change  or  alter  the  rates  or  charges  fixed  in,  or  regu- 
lated by,  any  franchise  or  agreement  heretofore  or  hereafter 
granted  or  made  by  any  city,  village,  or  township,  does  not  apply 
to  telephone  companies,  and  claims  also  that  the  Michigan  Pub- 
lic Utilities  Commission  has  sole  jurisdiction  over  all  telephone 
tolls,  rentals,  rates  and  charges  in  the  state  without  regard  to 
any  so-called  franchise  rates.  The  files  of  the  Commission  show 
in  this  connection  that  the  rates  which  the  telephone  company 
now  seeks  to  have  increased  were  fixed  by  the  Michigan  Railroad 
Commission  in  an  order  made  by  it  on  June  21,  1918,  which 
order  became  effective  July  1,  1918.  Said  order  approved  cer- 
tain rates  for  said  telephone  company  as  follows: 

Class.  .      .  Approved  Rates. 

Individual  business   $36.00 

Two-party'  selective  business 30.00 

jLsuBiness  tr •  a*  a.*  ........••....•••.•■••■»<•••••••••••••  icuu 

Direct  circuits  with  stations 36.00 

Individual  residence   24.00 

Four-party  selective  residence  . .  ^ 18.00 

Rural  selective  residence 18.00 

Said  order  further  provided  that  all  other  rates  included  in 
the  Telephone  Company's  schedule  filed  in  said  matter  should 
remain  unchanged.  That  order  was  made  in  Case  T-170  of  the 
Michigan  Railroad  Commission  and  may  be  found  in  Volume  5, 
of  the  bound  volumes  of  Orders  and  Opinions  of  the  Michigan 
Railroad  Commission,  and  on  page  5  of  that  part  of  said  volume 
which  contains  the  orders  and  opinions  of  said  Commission 
made  between  April  1,  1918  and  June  30,  1918. 

Therefore,  it  appears  that  the  rates  now  sought  to  be  changed 
are  not  rates  provided  for  by  any  franchise  given  by  the  city  of 
Bay  City  to  the  Valley  Home  Telephone  Company,  but  that 
said  rates  are  rates  legally  fixed  by  the  Michigan  Railroad  Com- 
mission acting  within  its  powers.  Consequently,  said  rates  are 
not  rates  "fixed  in,  or  regulated  by,  any  franchise  or  agreement 
.     .     .     granted  or  made  by  any  city,  village,  or  township." 
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Tins  being  true,  the  Commission  concludes  that  however  con- 
strued there  is  no  language  in  §  4,  of  Act  No.  419,  of  the  Public 
Acts  of  1919,  which  prohibits  this  Commission  from  fixing  tele- 
ph  -ne  rates  in  Bay  City;  and  that  it  is  the  duty  of  this  Commis- 
si n  to  pass  upon  the  justice  and  reasonableness  of  the  rates 
complained  of  by  the  Valley  Home  Telephone  Company,  and  to 
raise  said  rates  if  they  are  too  low,  and  to  lower  them  if  they  are  / 
too  high.  We  may  say,  in  this  connection,  that  we  do  not  think 
it  necessary  to  pass  upon  the  question  as  to  whether  §  4,  of  Act 
No.  419,  of  the  Public  Acts  of  1919,  limits  the  Commission's 
control  over  the  rates  of  telephone  companies  in  this  state.  We 
are  asked  by  the  telephone  company  to  change  rates  which  are 
not  franchise  rates  fixed  by  any  city,  but  to  change  rates  which 
are  rates  heretofore  legally  set  and  fixed  by  the  Michigan  Rail- 
road Commission.  We  believe  it  is  competent  for  us  to  do  this 
if  the  proofs  satisfy  us  that  the  said  rates  should  be  changed. 

Without  further  discussing  the  matter,  the  Commission  an- 
nounces that  in  its  judgment  it  has  jurisdiction  of  this  telephone 
rate  matter.  A  date  should  be  set  for  hearing  the  matter  on  its 
merits.  The  testimony  to  be  taken  will,  of  course,  relate  to  the 
present  condition  of  the  Telephone  Company  rather  than  to  its 
condition  when  the  petition  was  filed.  A*  formal  order  will  be 
entered  to  the  effect  that  we  have  jurisdiction. 

Dated  at  Lansing,  Michigan,  this  4th  day  of  December,  1919. 

Michigan  Public  Utilities  Commission,  by  William  M.  Smith, 
Chairman;  William  W.  Potter,  Sherman  T.  Handy,  Samuel 
Odell,  and  Earl  R.  Stewart,  Commissioners. 


NEW  HAMPSHIRE  PUBLIC  SERVICE  COMMISSION. 

BE  LUCIEN  ROUSSEAU. 
[J-39.] 

Monopoly  and  competition  —  Occupied  territory  —  Jitneys. 

1.  An  association  of  jitney  operators  giving  adequate  service  at 
reasonable  rates  should  be  protected  from  competition. 

Service  —  Automobiles  —  Sufficiency. 

2.  The  mere  fact  that  some  passengers  are  not  accommodated  by 
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jitney  service  does  not  justify  the  admission  of  competition,  since  this 
may  happen  occasionally  even  though  there  are  in  use  enough  cars  to 
carry  the  average  rush-hour  crowd. 

[November  26,  1919.] 

Petition  for  authority  to  operate  a  jitney  along  certain  high- 
ways in  the  city  of  Manchester;  denied. 

Appearances:  T.  J.  Bois,  for  petitioner;  O.  J.  Moreau,  for 
the  Public  Auto  Association  of  Manchester,  in  opposition. 

Gunnison,  Chairman:  The  petitioner  in  this  case  asks  for 
authority  to  operate  a  motor  vehicle  or  motor  vehicles  for  hire 
in  the  city  of  Manchester  over  the  same  route  upon  which  the 
Public  Auto  Association  of  Manchester  operates  a  jitney  line 
under  authority  granted  to  it  by  this  Commission  on  April  28, 
1919,  Re  Public  Auto  Association,  P.U.R.1919E,  151.  See  7 
N.  H.  P.  S.  C.  112. 

The  Public  Auto  Association  is  *  partnership  consisting  of 
seven  individuals,  each  of  whom  owns  a  Ford  automobile  which 
he  operates  as  a  jitney.  During  the  rush  traffic  periods  in  the 
early  morning,  at  noon,  and  at  night,  it  is  necessary  to  run  all 
of  the  seven  cars  to  accommodate  the  public.  Between  these 
periods  the  travel  is  light,  and  one  car  can  usually  take  care  of 
all  the  business.  The  running  time  is  every  thirty  minutes,  ex- 
cept during  rush  hours,  when  a  fifteen-minute  schedule  is  main- 
tained. 

By  an  arrangement  among  themselves  the  members  of  the 
association  take  turns  in  maintaining  the  thirty-minute  sched- 
ule. There  is  not  business  enough  to  pay  one  to  run  regularly 
every  fifteen  or  thirty  minutes  all  day,  but  under  the  arrange- 
ment named  each  member  of  the  association  is  making  a  fair 
return.  This  being  so,  it  is  evident  that  the  public  is  being 
served  more  economically  than  it  would  or  could  be  if  each  jitney 
owner  operated  independently.  It  is,  of  course,  for  the  public 
interest  to  receive  service  at  the  lowest  possible  cost.  Therefore, 
the  plan  adopted  by  the  association  is  a  good  one  and  should  not 
be  disturbed  until  a  better  one  is  found. 

[1]  Moreover,  so  long  as  the  association  is  giving  adequate 
service  at  reasonable  rates  it  should  be  protected.  As  we  have 
stated  in  previous  cases,  competition  among  utilities  and  com- 
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mon  carriers  under  state  regulation  is  no  longer  desirable  where 
the  service  rendered  is  adequate  and  the  rates  are  reasonable. 

[2]  The  public  has  made  no  complaint  about  the  service  it 
receives  from  the  association.  At  the  hearing  the  petitioner 
claimed  that  he  knew  of  some  passengers  who  were  not  accommo- 
dated. This  may  happen  occasionally  even  though  there  are  in 
use  enough  cars  to  carry  the  average  rush-hour  crowd.  These 
rare  occasions  cannot  reasonably  be  avoided.  Upon  the  other 
hand,  the  association  says  that  when  there  is  travel  enough  to 
warrant  another  car  they  will  put  one  on. 

Under  the  circumstances  we  do  not  find  that  it  is  for  the  pub- 
lic good  that  this  petition  be  granted,  and  it  is  accordingly  de- 
nied. 

Worthen  and  Storrs,  Commissioners,  concurred. 


NEW  HAMPSHIRE  PUBLIC  SERVICE  COMMISSION. 

BERLIN  HEIGHTS  ADDITION" 

v. 
BERLIN  WATER  COMPANY. 

[D-474.] 

Service  —  Extensions  —  Consumer's  guaranty. 

The  rule  requiring  one  wishing  a  utility  to  go  into  new  and  unde- 
veloped territory,  to  furnish  some  kind  of  a  guaranty  that  the  utility 
will  not  be  a  loser  by  the  undertaking,  applies  with  especial  force, 
where  the  applicant  does  not  seek  the  extension  for  his  own  personal 
need,  but  to  enable  him  to  dispose  of  his  property  to  better  advantage. 

[December  10,  1019.] 

Petition  for  extension  of  water  service;  dismissed. 

Gunnison,  Chairman:  The  petitioner  in  this  case  owns  a 
tract  of  land  in  the  city  of  Berlin  which  it  has  cut  up  into  house 
lots  and  placed  upon  the  market.  At  present  there  is  no  public 
supply  of  water  for  this  territory,  and  to  facilitate  the  sale  of 
these  lots  it  seeks  to  have  the  Berlin  Water  Company,  which  is 
a  public  utility  supplying  the  public  in  Berlin  and  Gorham 
with  water,  extend  its  service  into  this  section. 
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The  company  objects  to  doing  so  on  the  ground  that  there  is 
not  sufficient  present  or  prospective  public  demand  for  water  in 
this  locality  to  pay  the  company  for  the  expense  to  be  incurred. 

The  Commission  took  a  view  of  the  premises  and  also  held  a 
public  hearing  at  Berlin.  The  land  in  question  is  on  the  side 
of  a  rather  steep  mountain  and  is  very  rocky  and  ledgy.  The 
Russian  Greek  church  and  parsonage,  also  two  dwelling  houses 
recently  built  and  sold  by  the  petitioner,  are  situated  on  the 
land  in  question.  At  the  time  the  Russian  church  was  built  it 
was  expected  to  have  a  Russian  colony  located  in  this  spot,  but 
because  there  was  no  public  water  supply,  the  Russian  people 
built  elsewhere.  It  is  the  desire  of  the  priest  to  have  his  people 
live  near  the  church,  and  he  believes  that  those  of  his  parishion- 
ers desiring  to  own  their  own  houses  would  even  now  build  in 
that  locality  if  they  could  be  supplied  with  water. 

This  community,  consisting  of  a  church,  parsonage,  two  houses 
constructed  by  the  petitioner,  hereinbefore  referred  to,  and  one 
other  house,  is  now  supplied  with  water  in  the  following  man- 
ner: The  church  purchases  water  of  the  water  company  at  its 
nearest  service  pipe,  which  is  a  few  hundred  feet  distant,  and 
pipes  the  water  to  a  tank  in  the  attic  of  the  church.  From  this 
supply  tank  water  is  furnished  to  the  parsonage  and  to  the  three 
other  dwelling  houses.  This  arrangement  is  not  entirely  satis- 
factory, and  those  taking  it  would  prefer  to  be  supplied  with 
water  direct  from  the  water  company. 

The  company  claims  that  the  cost  of  extending  its  service  as 
requested  would  be  $7,000,  and  there  is  no  evidence  to  the  con- 
trary. Moreover,  the  estimated  cost  seems  to  be  reasonably  con- 
servative. The  real  question  then  is  whether  the  public  demand 
for  water  warrants  the  necessary  expenditure  to  furnish  it.  The 
company  is  convinced  that  it  does  not.  Otherwise  it  would  will- 
ingly make  the  extension. 

We  have  no  reason  to  believe  that  the  company  is  not  sincere 
in  its  position.  The  only  reason  for  its  refusal  to  furnish  this 
service  is  because  it  believes  that  it  is  not  a  good  business  propo- 
sition. The  public  in  this  territory  is  being  supplied  with  water 
as  stated,  and,  even  though  it  is  in  a  way  not  entirely  to  its 
liking,  no  one  is  suffering  for  lack  of  water.  Whether  or  not 
enough  houses  would  be  built  in  this  neighborhood,  if  they  could 
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be  supplied  with  water  by  the  company,  is  problematical.  Un- 
der ordinary  conditions  it  would  seem  to  the  casual  observer  that 
no  houses  would  be  built  on  the  side  of  this  mountain  wherfc 
rocks  and  ledge  predominate,  if  any  other  available  lots  Tfrere  to 
be  had.  There  are  other  plots  of  land  more  level  than  the  one 
in  question  which  are  on  the  market.  They  are  not  so  near  the 
center  of  the  town  but  much  more  accessible.  It  would  seem 
reasonable  to  suppose  that  they  would  be  built  upon  before  those 
of  the  petitioner.  It  is  probable  that  some  Russian  families 
would  locate  near  their  church  if  they  could  get  water,  but  this 
number  is  limited,  and  we  do  not  feel  that  there  would  be  any 
building  in  this  locality  by  the  general  public 

In  fairness,  however,  it  should  be  stated  that  directly  oppo- 
site the  Russian  church,  where  rocks  and  ledge  abound,  a  two- 
tenement  house  is  being  constructed  by  someone  who  is  not  con- 
nected with  the  Russian  church.  We  are  not  satisfied,  however, 
that  this  one  instance  is  typical  of  what  the  ordinary  individual 
would  be  inclined  to  do. 

Another  thing  to  be  considered  is  that  there  is  no  public!  sew- 
er in  this  territory,  and  there  was  no  evidence  that  the  city  was 
willing  to  extend  its  sewer  up  there;  nor  did  it  appear  that  the 
city  would  pay  for  any  hydrant  service  in  this  new  territory  if 
the  water  extension  were  made.  Owing  to  the  rocky  formation 
of  the  soil  in  Berlin  it  is  the  practice  to  lay  the  sewer  and  water 
pipes  in  the  same  trench.  It  would  be  unwise  to  order  the  com- 
pany to  lay  its  water  pipes  unless  the  city  was  ready  to  put  in 
its  sewer  pipes  at  the  same  time.  In  fact,  it  is  not  desirable  from 
a  sanitary  point  of  view  under  ordinary  circumstances  to  have 
running  water  for  domestic  household  use  without  a  sewer  to 
carry  off  the  waste. 

It  is  not  uncommon  to  require  of  one  wishing  a  utility  to  go 
into  new  and  undeveloped  territory  to  furnish  some  kind  of  a 
guaranty  that  ths  utility  will  not  be  a  loser  by  the  undertaking. 
This  principle  applies  with  especial  force  where  the  extension 
is  sought,  not  for  the  purpose  of  obtaining  service  for  the  ap- 
plicant's personal  needs,  but  for  the  purpose  of  enabling  him  to 
dispose  of  his  property  to  better  advantage.  Since  he  is  to  re- 
ceive the  benefit  he  should  be  willing  to  assume  the  risk  of  the 
possible  loss  incurred  by  the  utility  in  furnishing  the  service. 
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1  We  find  that  under  all  the  circumstances  as  they  now  exist 
it  would  not  be  reasonable  to  require  the  Berlin  Water  Company 
to  make  the  extension  requested,  and  the  petition  is  accordingly 
denied. 

Worthen  and  Storrs,  Commissioners,  concurred* 


•  i 


i  • 


NEW  YORK  CITY  COURT,  TRIAL  TERM. 

MARY  W.  LEVETT 

v. 

SAMUEL  W.  F.  DKAPER. 

'  [108  Misc.  621,  178  N.  Y.  Supp.  670.] 

Bates  —  Posting  of  schedules  «—  What  constitutes  office. 

i  . .         A  movable  desk  on  the  mezzanine  floor  of  a  railroad  terminal, 

/     i  which  desk  wai  used  by  an  agent  of  a  transfer  company  in  writing  out 

baggage  receipts,  is  not  an  office  within  the  meaning  of  the  New  York 

Public  Service  Commissions  Law,  §  28,  requiring  the  posting  of  schedules 

.'•    of  rates  in  every  station,  "or  office." 


\» 


[September  16,  1919.] 


j  •  

t  Actio*  by  Mary  W.  Levett  v.  Samuel  W.  F.  Draper,  .as  presi- 
dent of  the  New  York  Transfer  Company,  Dodd's  Express,  a 
joint  stock  association.    Judgment  for  plaintiff. 

Appearances:  Lee  &  Wadsworth,  of  New  York  City  (Joseph 
Day  Lee,  of  New  York  City,  of  counsel),  for  plaintiff;  Hill, 
Lockwood  &  Eedfield,  of  New  York  City  (R.  L.  Redfield,  of 
New  York  City,  of  counsel),  for  defendant. 

■  •  Valente,  J. :  This  case  was  tried  before  me  without  a  jury. 
As  the  parties  have  agreed  by  stipulation  upon  the  material 
facts,  it  is  unnecessary  to  review  these  in  detail.  The  complaint 
sets  forth  a  cause  of  action  by  a  traveler  for  the  loss  of  her  trunk 
and  contents  thereof,  which  defendant  undertook  to  carry  from 
the  Pennsylvania  Terminal  to  plaintiff's  residence,  at  No.  1 
West  Seventy-Second  street,  New  York  City.  The  defense  re- 
lied upon  at  the  trial  was  that  defendant  had  duly  filed  and 
posted  its  schedule  of  rates  as  required  by  Public  Service  Com- 
missions Law  (Laws  1910,  chap.  480;  Consol.  Laws,  chap.  48) 
§  28 ;  that  by  said  schedule  defendant  had  limited  its  liability 
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to  the  sum  of  $150  for  each  piece  of  baggage;  that  plaintiff 
must  "be  presumed  to  have  knowledge  thereof ;  and  that  her  re- 
covery  should  therefore  be  limited  to  said  sum.  At  the  first 
trial  in  this  court  judgment  was  rendered  in  favor  of  the  plain- 
tiff  'in  the  sum  of  $1,000.  After  the  court's  decision  in  plain- 
tiff's favor,  but  prior  to  the  entry  of  judgment  thereon,  plaintiff 
made  q,  motion  to  reopen  the  case,  in  order  that  testimony  might 
be  taken  upon  the  issue  whether  the  place  where  plaintiff  re- 
ceived her  baggage  receipt  was  an  "office"  of  the  defendant, 
within  the  purview  of  §  28,  so  as  to  require  the  posting  of  a  no- 
tice of  the  schedule  of  rates  thereat 

.  Section  28  of  the  Public  Service  Commissions  Law  reads  in 
part  as  follows : 

"Such  schedules  shall  be  plainly  printed  in  large  type,  and 
a  copy  thereof  shall  be  kept  by  every  such  carrier  readily  acces- 
sible to  and  for  convenient  inspection  by  the  public  in  every 
station  or  office  of  such  carrier  where  passengers  or  properly 
are  respectively  received  foi:  transportation,  when  such  station 
or  office  is  in  charge  of  an  agent,  and  in  every  station  or  office 
of  such  carrier  where  passenger  tickets  for  transportation  or 
tickets  covering  sleeping  or  parlor  car  or  other  train  accommo- 
dation are  sold  or  bills  of  lading  or  receipts  for  property  are 
issued.  All  or  any  of  such  schedules  kept  as  aforesaid  shall  b$ 
immediately  produced  by  such  carrier  for  inspection  upon  the 
demand  of  any  person.  A  notice  printed  in  bold  type  and  stat- 
ing that  such  schedules  are  on  file  with  the  agent  and  open  to 
inspection  by  any  person  and  that  the  agent  will  assist  any  such 
person  to  determine  from  such  schedules  any  transportation 
rates  or  fares  or  rules  or  regulations  which  are  in  force  shall  be 
kept  posted  by  the  carrier  in  two  public  and  conspicuous  places 
in  every  such  station  or  office."     (Italics  mine.) 

This  section  formerly  required  the  posting  of  such  schedules 
"in  every  depot,  station,  and  office  of  every  common  carrier 
where  passengers  or  property  are  received  for  transportation." 
Laws  1907,  chap.  429,  §  28.    But  in  1910  the  statute  was  modi-, 
fied  by  the  legislature  so  as  to  read  in  the  manner  above  quoted, , 

On  the  motion  to  reopen  the  case  plaintiff  urged  that  the  no-. 
tice  was  not  posted  at  the  place  where  she  received  from  the  de-, 
fendant  her  baggage  receipt,  which  was  a  small  movable  desk 
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situated  in  the  mezzanine  floor  of  the  Pennsylvania  Terminal, 
and  which  was  used  by  defendant's  agent  for  the  purpose  of  writ- 
ing out  baggage  receipts.  It  was  and  is  conceded,  however,  that 
the  schedule  of  rates  was  duly  posted  in  large  type  in  each  of 
the  two  offices  of  the  defendant  on  the  main  floor  of  the  Pennsyl- 
vania Railroad  station.  The  learned  trial  judge  who  presided 
at  the  first  trial  in  this  court  denied  plaintiff's  motion  to  reopen 
the  case.  Plaintiff  appealed  to  the  appellate  term  from  the  or- 
de*  denying  her  motion.  Defendant  also  appealed  from  the 
judgment  entered  in  plaintiff's  favor.  Both  appeals  were  heard 
by  the  appellate  term  of  the  supreme  court  in  February,  1919. 
The  learned  appellate  term  reversed  the  judgment  entered  in 
plaintiff's  favor,  but  instead  of  modifying  the  judgment,  so  as  to 
limit  it  to  the  sum  of  $150,  and  affirming  it  as  modified,  the  ap- 
pellate term  ordered  a  new  trial,  saying:  "It  may  be  that  the 
place  where  the  defendant  gave  a  receipt  for  the  baggage  does 
not  constitute  an  office  within  the  meaning  of  the  statute,  and 
that  the  defendant  has  actually  posted  the  tariffs  wherever  re- 
quired to  do  so.  This  point,  however,  can  be  decided  better  at 
the  trial  when  all  the  evidence  bearing  upon  this  point  is  prop- 
erly presented."    106  Misc.  Rep.  497,  174  N.  Y.  Supp.  721. 

The  trial  held  before  me  was  for  the  purpose,  I  understand* 
of  passing  upon  the  single  issue,  therefore,  whether  or  not  tha 
place  where  plaintiff  received  her  baggage  check  from  the  de- 
fendant was  an  "office"  of  the  defendant  within  the  purview 
of  §  28  of  the  Public  Service  Commissions  Law,  supra,  so  as  to 
require  a  notice  of  the  filing  of  the  schedule  of  rates  to  be  posted 
there.  I  have  reached  the  conclusion  that  the  place  where  plain- 
tiff received  her  baggage  cheek  was  not  an  office  within  the  fair 
meaning  of  §  28.  It  appears  from  the  conceded  facts  that  when 
plaintiff  arrived  at  the  Pennsylvania  Terminal  she  ascended 
from  the  platform  where  the  trains  arrive  to  the  mezzanine  floor, 
where  a  small  desk  two  feet  wide  and  thirty  inches  long  is  located. 
This  desk  has  the  name  of  the  defendant  company  painted  upon 
it,  and  is  furnished  by  the  company  to  its  agent,  in  order  to  facil- 
itate his  writing  out  baggage  receipts  for  the  accommodation  of 
incoming  passengers.  The  said  desk  is  not  fixed  to  the  floor, 
nor  is  it  permanently  located  at  any  one  point,  but,  on  the  con- 
trary, is  moved  about  freely  from  place  to  place  whenever  neces-1 
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sary.  It  is  conceded  that  no  notice  of  the  filing  of  rates  was  post- 
ed at  or  on  said  desk,  but  it  is  conceded  that  notice  of  the  filing  of 
rates  was  duly  posted  by  defendant  in  each  of  its  two  offices  on 
the  main  floor  of  the  said  Pennsylvania  Terminal  Depot. 

As  I  understand  the  plaintiffs  contention,  she  urges  that  this 
little  movable  desk  was  an  "office"  within  the  meaning  of  §  28, 
and  that  the  failure  to  post  the  schedule  thereat  rendered  the 
limitation  of  liability  to  the  sum  of  $150,  contained  in  defend- 
ant's schedule  of  rates,  ineffectual  and  inoperative.  I  do  not 
think  that  it  can  fairly  be  claimed  that  the  desk  is  itself  an 
"office"  within  the  meaning  of  this  section.  Every  place  where 
receipts  for  property  are  issued  is  surely  not  an  office.  Suppose 
defendant's  baggage  agent  walked  through  the  train  as  it  arrived 
at  the  depot  and  issued  receipts  in  exchange  for  baggage.  Could 
it  fairly  be  argued  that  the  agent,  by  reason  of  issuing  said  re- 
ceipts, would  be  constituted  an  office  so  as  to  require  the  posting 
of  the  schedule  of  rates  in  two  conspicuous  places  upon  his 
person?  It  is  equally  true  that  defendant's  little  movable  desk 
cannot  fairly  be  regarded  as  an  office.  Defendant's  office  was  its 
regular  place  of  business  in  the  Pennsylvania  Depot — the  place 
where  its  business  was  regularly  conducted.  At  said  office,  the 
notice  was  duly  posted,  as  required  by  statute.  A  place  where 
receipts  for  baggage  are  issued  from  time  to  time,  which  is  also 
a  place  where  some  of  the  business  of  the  common  carrier  is  con- 
ducted, is  not,  in  my  judgment,  an  office  where  the  notices  re- 
quired by  statute  are  to  be  posted,  and  I  think  that  the  defendant 
has  sufficiently  posted  the  tariffs  in  such  places  as  it  is  required 
to  do.  I  am  satisfied,  in  view  also  of  the  changed  wording  of 
the  statute,  that  the  defendant  has  sufficiently  complied  with  the 
intention  of  the  law,  since  its  schedules  were  kept  posted  by  it 
"in  two  public  qnd  conspicuous  places  in  the  station  or  office 
maintained  by  it  in  the  Pennsylvania  Railroad  Terminal." 

The  learned  counsel  for  the  plaintiff  contends  that  §  28  of  the 
Public  Service  Commissions  Law  quoted,  supra,  was  enacted  by 
the  legislature  for  the  purpose  of  affording  to  the  public  actual 
notice  of  the  contents  of  the  schedule  of  rates.  I  do  not  agree 
with  this  contention.  In  fact  the  Supreme  Court  of  the  United 
States  has  held  that  a  schedule  of  rates  is  binding  even  though 
no  notice  thereof  is  posted  at  all.    Kansas  City  S.  R  v.  Carl, 
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227  U.  S.  639,  652,  33  Sup.  Ct.  391,  57  L.  ed.  683  j  American 
Express  Co.  v.. United  States  Horseshoe  Co.  244  U.  S.  57,  65, 
37  Sup.  Ct.  595,  61  L.  ed.  990;  Boston  &  M.  R.  v.  Hooker,  233 
U.  S.  97,  34  Sup.  Ct.  526,  58  L.  ed.  868,  L.RA.1915B,  450, 
Ann.  Cas.  1915D,  593.  Thus  in  the  Hooker  case,  supra,  the 
court  specifically  held  that  the  schedule  had  the  force  of  law  and 
was  binding  upon  all  shippers,  irrespective  of  actual  knowledge. 
This  point  has  never  been  decided  by  the  court  of  appeals  of 
this  state,  but,  to  my  mind,  the  decisions  of  the  United  States 
Supreme  Court  in  construing  similar  legislation  are  not  to  be 
lightly  passed  over. 

For  these  reasons  I  hold  that  judgment  should  be  awarded  to 
the  plaintiff  in  the  sum  of  $150,  but,  in  view  of  defendant's 
'offer  of  judgment,  dated  June  7,  1918,  the  defendant  is  entitled 
to  costs  as  from  said  date.     Submit  decision  and  findings. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

B.  C.  DRAKE 

v. 

DUNKIRK  &  FREDONIA  TELEPHONE  COMPANY. 

[Case  No.  6522.] 

Return  —  Effect  of  inadequate  service. 

1.  No  consideration  should  be  gives  to  Inadequate  service  in 
determining  the  reasonableness  of  utility  rates,  where  such  service 
is  susceptible  to  correction,  the  proper  remedy  being  the  betterment 
of  the  service. 

Bates  —  Telephones  —  Free  exchange  area. 

2.  A  reciprocal  agreement  between  telephone  companies  with  ref- 
erence to  a  free  exchange  area,  may  be  allowed  to  stand,  notwithstand- 
ing a  toll  charge  would  be  fairer  to  the  subscribers,  where  all  of  the 
parties  in  interest  are  in  favor  of  the  existing  arrangement. 

Return  —  Telephone  company  —  Percentage. 

3.  Rates  which  produce  a  return  of  less  than  6  per  cent  on  the 
value  of  a  telephone  company's  property,  cannot  be  said  to  be  unjust 
or  unreasonable,  where  there  has  been  no  accumulation  of  excessive 
earnings. 

[December  18,  1019.] 
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Compuunt  alleging  excessive  rates  and  inadequate  telephone 
service;  dismissed. 

Appearances:  William  S.  Stearns,  Attorney  for  the  village 
of  Fredonia;  John  W.  Hunn,  President  of  the  village  of  Fre- 
donia ;  George  H.  Frost  and  Fred  W.  Plato,  920*  White  build- 
ing, Buffalo,  for  respondent 

Hill,  Chairman:  This  complaint  was  made  July  13,  1918, 
against  a  new  rate  tariff  filed  by  respondent  with  the  Public 
Service  Commission,  proposed  to  be  put  into  effect  on  August  1, 
1918,  increasing  the  individual  line  business  rate  from  $48  to 
$54  per  year,  the  two-party  line  business  rate  from  $39  to  $45 
per  year,  the  individual  line  residence  rate  from  $30  to  $33  per 
year,  the  two-party  line  residence  rate  from  $24  to  $27  per  year, 
and  the  four-party  line  residence  rate  from  $18  to  $21  per  year, 
with  other  minor  increases  and  with  discounts  for  prompt  pay- 
ment. The  complaint  alleges  that  the  rates  are  excessive  and 
also  that  they  are  discriminatory,  but  no  stress  has  been  laid 
upon  the  charge  of  discrimination,  nor  are  we  pointed  to  any 
particular  feature  of  the  tariff  which  is  claimed  to  be  discrim- 
inatory. 

The  complaint  also  alleges  that  the  service  given  by  the  com- 
pany is  inadequate  and  inefficient 

• 

Service. 

[1]  In  this  case  a  large  number  of  witnesses  testified  to  de- 
fective  and  inefficient  service.  These  defects  covered  various 
features  of  the  service,  including  induction,  failure  of  the 
switchboard  operators  to  give  prompt  connections,  both  exchange 
and  toll,  and  especially  great  delay  and  annoyance  in  furnishing 
connections  which  went  through  the  Dunkirk  exchanges  of  other 
companies.  These  Dunkirk  connections  were  made  between  the 
customers  of  the  respondent  herein  and  those  of  other  telephone 
companies  operating  in  Dunkirk  through  a  reciprocal  arrange- 
ment between  the  companies,  by  which  communication  was  fur- 
nished between  the  customers  of  each  company  with  the  custo- 
mers of  the  other  companies.  It  was  satisfactorily  established 
that  this  service  was  inadequate  and  inefficient  and  so  continued 
up  to  a  very  recent  date. 
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The  Commission  has  had  the  service  carefully  inspected  since 
the  giving  of  the  testimony  referred  to.  This  inspection  covered 
several  weeks,  with  the  inspector  constantly  on  the  ground.  The 
written  report  of  the  inspector  in  the  files  of  the  Commission 
under  date  of  December  3,  1919,  concludes  with  this  statement: 
"At  the  present  time  I  consider  the  service  fairly  good  and  that 
if  it  is  kept  up  to  its  present  standard  there  will  be  little  cause 
for  subscribers  to  complain.  Much  depends  on  the  co-operation 
of  the  two  companies  to  give  satisfactory  service  between  Dun- 
kirk and  Fredonia,  and  both  give  pledges  to  do  their  best.  A 
recanvass  of  public  opinion  was  made  on  my  last  visit  and  for- 
mer complainants  advised  me  that  their  service  was  satisfac- 
tory." 

Ordinarily,  complaints  of  inefficient  or  inadequate  service 
cannot  be  given  consideration  in  the  making  of  a  rate.  The 
proper  function  of  the  Commission  in  acting  upon  a  service  com- 
plaint is  to  see  that  it  is  satisfied  by  the  service  being  made  effi- 
cient or  adequate  as  may  be  found  necessary.  Where  service  is 
found  to  be  inherently  bad  and  beyond  the  reach  of  corrective 
measures,  the  inadequate  or  inefficient  service  may  properly  be 
given  consideration  as  bearing  upon  the  rate,  otherwise  a  first- 
class  rate  might  be  exacted  for  a  second  or  third-class  service. 
But  where  the  defects  in  the  service  are  susceptible  to  correction 
such  correction  is  the  proper  remedy  instead  of  an  allowance  in 
the  rate  to  offset  the  defective  service.  It  is  believed  that  the  de- 
fects in  service,  which  were  justly  complained  of  in  this  case, 
have  been  substantially  overcome.  It  will  be  the  duty,  however, 
of  the  Commission  to  follow  up  the  operations  of  the  company 
to  the  end  that  the  service  shall  be  satisfactory  in  the  future. 

Method  of  Operation. 

[2]  The  Dunkirk  &  Fredonia  Telephone  Company  occupies 
the  village  of  Fredonia,  with  a  population  of  about  5,500,  which 
lies  adjacent  to  the  city  of  Dunkirk,  with  a  population  of  about 
21,000,  the  business  centers  of  the  two  municipalities  being 
about  3  miles  apart  and  the  vacant  space  between  the  two  being 
inconsiderable.  There  is  much  community  of  interest  between 
the  respective  populations.  The  company  also  operates  several 
rural  lines  running  into  the  country.     The  central  office  is  in 
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Fredonia.  The  company  has  about  one  thousand  exchange  sub- 
scribe!^ all  of  whom  are  in  Fredonia  or  its  immediate  suburbs. 
The  New  York  Telephone  Company  owns  and  operates  the 
neighboring  exchange  in  Dunkirk,  having  recently  acquired  and 
amalgamated  an  independent  company  which  formerly  competed 
with  it  there.  The  number  of  subscribers  of  the  New  York  com- 
pany in  the  Dunkirk  exchange,  as  shown  by  the  directory  of 
May,  1918,  was  about  789,  and  the  independent  line  in  Dunkirk 
had  about  1,270  subscribers.  By  a  reciprocal  arrangement  be- 
tween the  respective  companies,  the  Dunkirk  subscribers  of  both 
Dunkirk  companies  were  included  within  the  free  exchange  area 
of  the  Fredonia  company,  and  vice  versa,  the  central  offices  be- 
ing connected  by*  trunk  lines,  and  this  arrangement  now  con- 
tinues after  the  amalgamation  of  the  properties  of  the  two  Dun- 
kirk companies. 

The  exchange  rates  of  both  the  Dunkirk  and  Fredonia  com- 
panies could  be  adjusted  to  a  lower  basis  than  is  called  for  bj 
the  present  system  of  operation,  if  instead  of  treating  the  zones 
occupied  by  each  as  a  common  zone  served  by  both,  the  free  ex- 
change areas  were  separated  and  a  toll  charge  between  the  two 
inaugurated.  This  would  be  a  more  just  arrangement  than  that 
in  use,  for  the  reason  that  the  cost  of  interzone  service  would 
thus  be  wholly  borne  by  those  subscribers  making  use  of  it  in 
exact  proportion  to  the  use  made  by  each,  while  the"  subscriber, 
who  used  interzone  service  little  or  none,  would  be  required  to 
contribute  little  or  nothing,  depending  on  the  extent  of  use. 
Theoretically,  this  change  should  be  made,  but  the  counsel  for 
both  the  company  and  the  village  of  Fredonia  state  unreservedly 
that  the  change  would  not  be  satisfactory  to  the  Fredonia  sub- 
scribers. In  this  connection  it  appears  that  in  1914  the  com- 
panies filed  with  the  Commission  schedules  initiating  a  5-cent 
toll  rate  between  these  two  points,  and  that  four  complaints  were 
at  once  filed  against  them  (Case  4306).  Before  a  hearing  was 
had  the  schedules  were  all  withdrawn  by  agreement  between  the 
companies  and  the  complainants,  and  it  is  stated  that  the  senti- 
ment in  the  communities  then  was,  and  continues  to  be,  very  gen? 
erally  against  such  a  toll  charge.  Under  the  circumstances,  it 
does  not  seem  wise  to  force  such  an  arrangement  on  these  com- 
munities, notwithstanding  the  view  of  the  Commission  that  it 
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would  be  the  fairer  of  the  two  methods  of  intercommunication. 
If  in  the  future  the  question  should  be  again  raised  the  dispo- 
sition of  the  present  case  will  be  no  bar  to  its  further  considera- 
tion. 

Bates. 

[3]  It  remains  to  consider  whether  or  not  the  rates  com- 
plained of,  and  which  are  now  in  effect,  will  yield  the  company 
more  than  a  reasonable  return  upon  the  value  of  its  property 
devoted  to  public  use  with  reasonable  allowances  for  contingen- 
cies and  additions  to  surplus  within  the  intent  and  meaning  of 
the  statute. 

During  the  progress  of  the  complaint  an  examination  of  the 
company's  books  was  made  by  the  Commission,  and  a  report 
thereon,  tinder  date  of  September  24,  1918,  was  made  by  the 
Commission's  division  of  capitalization  and  transmitted  to  the 
respective  counsel  for  their  information.  Briefly,  this  report 
assumed  a  property  valuation  of  $70,000  as  a  proper  sum  upon 
which  to  compute  the  return,  and  showed  that  with  operating 
revenues  of  $25,000,  which  the  new  rates  were  assumed  to  make 
available,  and  operating  expenses  and  depreciation  of  $18,600, 
with  taxes  of  $800,  there  would  be  available  for  surplus  and  con- 
tingencies, $5,600,  equal  to  3  per  cent  on  the  $70,000  assumed  as 
above  stated. 

We  now  have  available,  however,  an  actual  income  account 
from  the  books  of  the  company  for  eleven  months  beginning  Jan- 
uary 1,  1919,  during  all  of  which  time  the  disputed  rates  were  in 
effect. 

This  statement  follows: 

DUNKIRK  AND  FREDONIA  TELEPHONE  COMPANY. 

Income  Account  for  Eleven  Months,  January  1,  1919  to  November  30,  1919, 

Both  Dates  Inclusive. 

Operating  Revenue  and  Income  Accounts. 

Exchange  service  revenues $20,220.57 

Toll  service  revenues 1,580.65 

$21,801.22 

Taxes  assignable  to  operations 1,052.77 

$20,748.45 
Interest  deductions «  533.04 

$20,215.41 
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Operating  Expense  Account*. 

Repair*  of  wire  plant $2,309.54 

Repairs  of  equipment .' 846.21 

Station  removals  and  changes 965.00 

Depreciation  of  plant  and  equipment 4,400.00 

Operators'  wages  5,171.20 

Central  office  supplies  and  expenses  1,211.67 

Commercial  expenses   1,433.54 

General  administration  2,326.54 

Insurance    380.01 

$19,052.71 


-A 


Net  corporate  income $1 ,162,70 

It  thus  appears  that  the  actual  operations  have  been  much  less 
favorable  than  the  estimate  above  referred  to.  I  am  inclined  to 
think  that  the  item  for  depreciation  of  plant  and  equipment, 
$4,400  for  the  eleven  months,  may  be  fairly  criticised,  and,  if 
we  reduce  this  item  to  $4,000  for  the  year,  we  get  a. net  corporate 
income  for  the  year  slightly  in  excess  of  $2,000.  There  does  not 
seem  much  room  for  argument,  and  there  was  no  substantial  con- 
tention about  the  value  of  the  company's  property  in  public  use. 
If  we  adopt  the  book  figure  of  the  company,  $75,675,  and  deduct 
all  of  the  depreciation  reserve  set  up  by  the  company,  amounting 
to  $20,757,  we  find  as  a  rate  base  $54,918.  f 

Whether  we  take  6,  7,  or  8  per  cent  as  a  rate  of  return,  it  is 
apparent  that  the  net  income  of  the  company  is  below  the  re- 
quired amount.  It  is  also  easily  ascertained  from  the  financial 
history  of  the  company,  as  made  apparent  from  its  books,  thpt 
there  is  no  accumulation  of  excessive  earnings  in  the  past  which 
can  be  taken  into  account  in  considering  the  return  to  which  it  is 
now  entitled. 

Under  the  circumstances,  we  can  find  no  ground  upon  which 
to  determine  that  the  rates  complained  of  are  unjust  or  unrea- 
sonable, and  the  complaint  must,  therefore,  be  dismissed. 

All  concur. 


NORTH  DAKOTA  BOARD  OF  RAILROAD  COMMISSIONERS. 

RE  BISMABCK  GAS  COMPANY. 

[Case  No.  1501.] 

Constitutional  law  —  Impairment  of  contract  —  Franchise  rates* 

.  1.  The  North  Dakota  Commission  has  jurisdiction  over  the  rates, 
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of  a  public  utility,  notwithstanding  a  rate  limitation  in  the  franchise 
which  has  been  construed  by  the  court  as  a  contract. 

Depredation  —  Annual  allowance  —  Gas  company. 

2.  In  view  of  the  fact  that  a  gas  company  had  set  aside  no  de- 
preciation reserve  during  the  two  years  of  its  operation,  it  was  allowed 
to  set  aside  an  amount  equal  to  2f  per  cent  of  the  present  fair  value 
out  of  the  net  surplus  resulting  from  increased  rates  authorized  by 
the  Commission. 

Valuation  —  Going  value  —  Cost  of  establishing  business. 

\  3.  No  allowance  was  made  for  the  cost  of  establishing  the  busi- 

ness in  a  valuation  for  rate  making,  nothing  appearing  in  the  records 
of  the  company  to  indicate  that  it  had  made  any  direct  or  indirect 
1  expenditures  for  that  purpose. 

[May  26,  1010.] 

Petition  for  increase  in  gas  rates  above  maximum  rates  pre- 
scribed and  permitted  in  franchise  granted  by  the  city ;  granted 
for  temporary  period. 

Appearances :  F.  E.  Ployhar  and  G.  B.  Hawley  for  the  com- 
pany; H.  F.  O'Hare,  City  Attorney,  and  E.  B.  Cox,  assistant 
Attorney  General,  for  the  city. 

By  the  Commission:  This  application  for  increased  rates  is 
made  by  the  Bismarck  Gas  Company  under  provisions  of  §  4, 
House  Bill  No.  97,  of  the  Acts  of  the  year  1919.  This  section 
grants  authority  to  the  Board  of  Railroad  Commissioners  and 
stipulates  the  procedure  to  be  followed  by  the  Commission  in  act- 
ing upon  applications  for  increase  in  rates  above  the  maximum 
rate  prescribed  by  franchise. 

[1]  The  petitioner  company  secured  its  franchise,  Ordinance 
Nd.  270,  from  the  city  of  Bismarck,  November  29,  1915.  It 
appears  from  the  application  of  the  said  company  that  it  began 
to  supply  gas  to  consumers  under  the  terms  of  the  franchise  on 
or  about  November  20,  1916.  Section  6  of  the  franchise 
specifically  limits  the  rate  which  may  be  charged  by  the  company 
to  $1.85  per  1000  cubic  feet  with  a  discount  of  20  cents  per  1000 
cubic  feet  to  all  consumers  who  shall  pay  their  bills  on  or  before 
the  10th  of  the  month  following  that  in  which  the  gas  was  con- 
sumed. It  appears  that  for  the  year  1917,  the  company  operated 
at  a  profit  of  $4,490.86.  In  1918,  however,  the  company  en- 
tailed a  loss  of  $3,283.41,  which  was  further  increased  by  a  los» 
of  $915.98  for  the  period  of  January  1  to  April  31,  1919.    Due 
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to  the  increase  cost  of  material  and  labor  during  the  early  part  of 
1918,  the  maximum  rate,  prescribed  by  the  franchise,  was 
deemed  confiscatory  by  the  company,  and  it  appealed  to  the  city 
Commission  for  permission  to  increase  the  rates.  The  case  that 
ensued  was  later  heard  in  district  court  of  Burleigh  county  from 
which  it  was  appealed  to  the  supreme  court  of  the  state  (Bis- 
marck Gas  Co.*  v.  Dist.  Court,  P.U.R.1919C,  394,  170  K  W. 
878),  where  an  opinion  was  handed  down,  November  30,  1918, 
prohibiting  the  company  from  increasing  the  rates,  and  declar- 
ing that  the  franchise  must  be  construed  as  a  contract  and  that 
"it  was  competent  for  the  city  in  granting  a  franchise,  to  pro- 
tect itself  and  the  people  of  the  city  by  contracting  for  maximum 
rates." 

On  March  5,  1919,  the  legislature  in  House  Bill  No.  97  in- 
creased the  powers  of  the  Board  of  Railroad  Commissioners,  and 
gave  it  positive  jurisdiction  over  cases  such  as  that  hereinbefore 
stated  under  §  4  of  the  said  act.  It  appears,  therefore,  that  the 
intent  and  purpose  of  the  legislature  in  enacting  the  aforesaid 
statute  was  to  delegate  its  rate-making  powers  to  the  Board  of 
Railroad  Commissioners  so  as  to  give  it  full  jurisdiction  in  all 
matters  concerning  increases  of  rates  over  and  above  those  pre- 
scribed as  the  maximum  by  city  franchises. 

Even  in  cases  where  a  legislature  has  not  specifically  empow- 
ered the  railroad  or  public  service  Commission  of  a  state  to  exer- 
cise jurisdiction  over  such  cases,  there  are  clear-cut  decisions 
handed  down  by  the  courts  which  indicate  definitely  that  it  is 
within  the  power  of  the  public  service  Commission  to  sanction 
an  increase  in  rates,  even  where  such  order  mav  authorize  an  in- 
crease  above  that  prescribed  by  the  franchise.  In  People  ex  rel. 
Village  of  South  Glenns  Falls  v.  Public  Service  Commission, 
2nd  Dist.  225  N.  T.  216,  P.U.R.1919C,  374,  121  K  E.  777, 
the  court  was  of  the  opinion  that  the  state  may  at  any  time 
change  or  alter  the  rates  of  any  public  service  corporation  doing 
business  within  the  state.  The  rate-making  power  within  the 
state  is  part  of  the  police  power  of  the  state  and  resides  in  the 
legislature;  the  legislature,  in  turn,  by  creating  a  public  service 
Commission  or  railroad  Commission  delegates  to  such  Commis- 
sion the  power  to  fix  rates,  and  this  power  may  and  shall  be  exer- 
cised notwithstanding  the  fact  that  sometimes  cities  may  estab- 
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lisb  maximum  rates  in  franchises.  In  considering  the  question 
cf  rate  regulation  in  this  case,  the  court  said:  "A  municipal 
corporation  is  simply  a  political  subdivision  of  the  state,  and 
exists  by  virtue  of  legislative  enactments.  Rate  regulation  is  a 
matter  of  the  police  power,  of  the  state,  and  the  terms  and  condi- 
tions such  as  here  in  question  contained  in  a  franchise  to  a  serv- 
ice corporation  may  be  modified  without  impairing  the  obliga- 
tion of  a  contract  within  the  provisions  of  the,  Constitu- 
tion. Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  S.  467,  480, 
482,  55  L.  ed.  297,  302,  803,  34  L.R.A.(N.S.)  671,  31  Sup.  Ct. 
265 ;  Texas  &  N.  O.  R.  Co.  v.  Miller,  221  U.  S.  408,  414,  55  L. 
ed.  789,  795,  31  Sup.  Ct.  Rep.  534;  Buffalo  East  Side  R.  Co.  v. 
Buffalo  Street  R.  Co.  Ill  N.  Y.  132,  2  L.R.A.  284,  19  N.  E. 
63 ;  Rochester  v.  Rochester  R.  Co.  182  N.  Y.  99,  70  L.R. A.  773, 
74  MT.  E.  953,  affirmed  in  205  U.  S.  236,  61  L.  ed.  784,  27  Sup. 
Ct.  Rep.  469;  Portland  R.  Light  &  P.  Co.  v.  Portland  (D.  C.) 
201  Fed.  119,  125." 

Consideration  of  this  case  1b,  therefore,  entirely  within  the 
jurisdiction  of  this  Commission,  not  only  from  the  standpoint 
of  express  powers  granted  it  by  statute,  but  also  in  light  of  court 
opinion. 

The  proposed  schedule  of  rates  applied  for  by  the  company 
is  as  follows: 

10,000  cubic  feet  or  lees $2.45  per  M. 

Over  10,000  cubic  feet  or  less  than  20,000   2.20  per  M. 

Over  20,000  cubic  feet  or  less  than  30,000  2.00  per  M. 

Over  30,000  cubic  feet  or  less  than  60,000   1.80  per  M. 

Over  50,000  cubic  feet  or  less  than  70,000   1.60  per  M. 

Over  70,000  cubic  feet 1.50  per  M. 

A  discount  of  20  cents  per  thousand  cubic  feet  is  proposed  to 
be  allowed  on  the  payment  of  the  gross  amount  if  the  bill  ren- 
dered by  the  company  is  paid  by  the  10th  of  the  month  follow- 
ing that  in  which  the  gas  was  consumed.  The  minimum  service 
charge  proposed  is  $1  per  month  with  a  $5  deposit  fee  for  meter. 

The  company  in  its  application  presented  data  showing  that 
materials,  labor,  and  equipment  had  increased  materially  since 
the  plant  was  installed  in  November,  1916.  Some  of  the  prin- 
cipal increases  are  represented  by  the  following  items: 
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Increase  in  Cost  Since  Installation  of  Plant. 

Coal 55    per  cent 

Gas  makers 77    per  cent 

Gas  litters   43    per  cent 

Meters 100    per  cent 

Common  labor 60    per  cent 

I'ipe  80$  per  cent 

Street  mains  105    per  cent 

Purifying  material 80$  per  cent 

Owing  to  these  unforeseen  increases  the  operating  expense  of 
the  company  has  advanced  to  such  an  extent  as  to  far  exceed 
the  revenues  under  the'present  rates.  From  the  figures  presented 
by  the  company  and  checked  by  the  Commission  it  appears  that 
the  receipts  and  expenses  for  the  years  1917  and  1918,  and  for 
the  past  four  months  of  1919,  are  as  follows: 


Revenues 

Operating  expense,   excluding  depre- 
ciation   

Net  revenue  excluding  depreciation  . . 


1917. 


$25,119.33 
20,628.47 


4,490.86 


1918. 


$25,148.05 
28,431.46 


4  Mos.  1919. 


$7,852.20 
8,768.18 


•3,283.41! 


'915.98 


*  Loss. 

The  company  makes  no  provision  for  depreciation,  and  the 
foregoing  figures  are  net  over  actual  operating  expenses.  For 
the  year  1917,  the  company  made  a  slight  gain  amounting  to 
approximately  4£  per  cent  on  a  fair  value  of  $100,000.     From 

1918  to  date,  however,  the  company  has  lost  $4,199.39.  This 
amount  represents  a  loss  on  operation  only,  and  does  not  take 
into  account  any  provision  for  depreciation. 

[2]  Under  the  proposed  rates  the  petitioner  company  intro- 
duced figures  .to  show  that  the  returns  from  gas  sales  would 
amount  approximately  to  $23,872.92,  Which  amount,  increased 
by  the  receipts  from  the  sale  of  by-products,  would  produce  a 
gross  revenue  of  $31,405.89.     If  operating  expenses   during 

1919  may  be  based  on  those  of  1918,  there  would  be  a  net  gain 
of  $2,974.43.  Out  of  this  amount  provisions  would  have  to  be 
made  for  depreciation  which  the  Commission  estimates  would 
require  $3,574.47.  It  appears,  therefore,  that  even  under  the 
proposed  increase  of  rates,  the  net  rate  will  be  sufficient  only 
to  provide  for  operating  expenses  and  depreciation  in  part,  and 
that  it  will  not  provide  any  surplus  out  of  which  dividends  on 
(he  investment  may  be  paid.    In  view  of  the  fact  that  no  depre- 
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ciation  reserve  has  been  built  up  by  the  company  during  its  two 
years'  operation,  the  Commission  is  of  the  opinion  that  $2,750 
of  the  net  surplus,  resulting  under  the  increased  rates,  should  be 
set  aside,  which  is  2f  per  cent  on  the  present  fair  value. 

The  petitioner  company  presents  figures  showing  that  the  orig- 
inal cost  to  date  of  the  physical  property  amounts  to  $120,056.33. 
The  valuation  of  the  Commission  made  on  the  basis  of  reproduc- 
tion cost  new  less  depreciation  found  the  present  value  to  be  $98,- 
634.  The  valuation  of  the  specific  physical  property  found  by  the 
Commission  was  reorganized  so  as  to  make  possible  the  contrast 
of  each  item  with  the  various  items  as  presented  by  the  com- 
pany. The  two  valuations  are  shown  in  the  following  tabula- 
tion: 


Land  and  real  estate 

Plant  and  equipment 

Mains  and  services 

Meters  and  connections 
Tools,  furniture  and  fixtures 


Total  specific  construction  cost  . 
Construction  expense  (overhead) 


Cost  of  establishing  business 


Working  capital 
Total    


Original 

Cost  to  Date, 

Clnimed  by 

Company. 


$3,787.00' 

33,669.34 

52,267.09 

4,318.60 
4,067.51 

$98,109.62 
7,600.00' 


$105,609.62 
10,560.96 


$116,170.58 
3,885.75 


Present 

Value 

Allowed  by 

Commission. 

$5,000 

32,698 

41,637 

4,639 

3,160 

$87,134 
7,500 

$94,634 


4,000 


$120,056.33 


$98,634 


The  present  value  of  the  total  specific  construction  cost  found 
by  the  Commission  is  $87,134.  This  amount  is  approximately 
$11,000  less  than  the  figures  of  the  company  based  on  original 
cost  to  date.  The  record  does  not  present  any  explanation  for 
this  difference,  but  it  is  probable  that  a  considerable  part  of  it,  at 
least,  is  represented  by  depreciation  in  the  present  physical  value 
of  the  property.  The  unit  costs  used  by  the  Commission  in  its 
valuation  are  approximately  those '  that  represent  the  original 
cost  for  the  company. 

[3]  The  overhead  or  construction  expense  in  the  valuation 
presented  by  the  company  is  $7,500.  The  Commission  has 
accepted  this  amount  in  its  valuation  in  lieu  of  a  percentage 
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estimate  which  would  have  been  required  in  the  absence  of  ac- 
tual invoices  or  proof  of  expenditures.  This  amount  is  allowed 
to  cover  such  expenditures  in  the  initial  construction  of  the 
plant  as  engineering,  superintendence,  taxes,  insurance,  admin- 
istrative expenses,  allowances  for  casualties,  contingencies  and 
possible  omissions  in  the  inventory,  and  interest  on  construction 
funds  during  the  period  of  construction.  The  Commission 
makes  no  allowances  for  the  cost  of  establishing  the  business, 
which  company  estimates  in  its  figures  as  10  per  cent  of  the 
total  specific  construction  cost  together  with  the  overhead. 

In  Ee  Rockford  City  Traction  Co.  decided  July  22,  1918, 
P.U.IL1918F,  840,  Commissioner  Shaw  of  the  Illinois  Commis- 
sion rejected  an  item  of  $160,000  for  the  cost  of  establishing 
the  business,  which  was  included  by  Hagenah  and  Erickson, 
consulting  engineers  for  the  company.  The  item  in  this  case 
was  rejected  because  of  the  fact  that  the  record  showed  it  was 
merely  an  estimate  of  the  engineers  and  was  unwarranted  and 
unsupported  by  the  records  of  the  company.  Also  in  Cincin- 
nati v.  Public  Utilities  Commission,  96  Ohio  St.  554,  P.U.R. 
1918B,  261,  118  K  E.  97,  the  Ohio  supreme  court  said: 

"The  placing  of  a  value  upon  such  an  item  to  be  included  in 
the  permanent  capitalization  of  a  company,  which  is  to  be  used 
for  the  purpose  of  fixing  rates  to  be  paid  by  the  public  during 
long  periods  of  time,  is  necessarily  uncertain,  theoretical,  and 
somewhat  arbitrary.    •    •    . 

"The  burden  of  proof  was  upon  the  companies  to  establish  this 
item  by  direct  evidence." 

In  accordance  with  the  facts  herewith  presented,  and  in  fur- 
ther consideration  of  t}ie  fact  that  there  is  nothing  in  the  rec- 
ords of  the  Bismarck  Gas  Company  to  indicate  that  the  said 
company  made  any  direct  or  indirect  expenditures  for  establish- 
ing the  business,  since  it  appears,  during  the  first  year  of  opera- 
tion, the  company  operated  at  a  net  profit  of  $4,500,  the  Com- 
mission is  of  the  opinion  that  the  inclusion  of  $10,500,  the 
estimated  cost  of  establishing  the  business,  is  not  warranted.  For 
working  capital,  the  Commission  believes  that  $4,000  is  a  fair 
allowance  which  will  be  sufficient  to  provide  for  materials  and 
supplies  on  hand,  and  cash. 
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If  7  per  cent  might  be  taken  as  a  reasonable  return  to  capital 
invested  in  a  public  utility  undertaking  of  the  nature  of  the 
petitioner  company,  a  net  profit  of  $7,000  would  be  required  on 
a  valuation  of  $100,000,  the  present  fair  value  of  the  property. 
The  proposed  rates  will  not  only  provide  no  surplus  from  which 
dividends  may  be  paid,  but  will  also  not  make  full  provisions  to 
cover  adequate  depreciation. 

The  present  case  is  peculiar  in  the  fact  that  the  increase  in 
rates  requested  by  the  petitioner  will  be  insufficient  to  cover 
operating  expenses,  provide  for  depreciation,  and  insure  a  rea- 
sonable return  on  the  capital  invested  in  the  enterprise.  The 
petitioner,  however,  in  its  application  states  that  the  increase 
of  rates  requested  represents  a  maximum  that  would  be  permis- 
sible and  for  its  best  interest  even  though  the  net  return  would 
be  insufficient  to  make  an  allowance  for  depreciation  and  divi- 
dends. In  view  of  this  fact  the  Commission  believes  that  this 
plea  of  the  petitioner  should  be  taken  into  consideration,  and 
that  by  exercising  strict  economy  in  operation,  a  reduction  of 
operating  expenses  may  result  sufficient  to  provide  for  depreci- 
ation and  dividends  and  also  insure  a  speedy  reduction  in  the 
rates. 

The  application  for  increased  rates  made  in  this  case  is  grant- 
ed, and  an  order  will  issue  authorizing  the  findings  made. 

All  concur. 


NORTH  DAKOTA  BOARD  OF  RAILROAD  COMMISSIONERS. 

BE  DAKOTA  LIGHT,  HEAT  &  POWER  COMPANY. 

[Case  No.  1602.] 

Consolidation,  merger,  and  sale  —  Jurisdiction  —  Security  issues. 

1.  The  North  Dakota  Commission  has  jurisdiction  over  applica- 
tions of  public  utilities  for  consolidation,  merger,  and  sale,  and  over 
the  issuance  of  securities  therefor. 

Consolidation,  merger,  and  sale  —  Policy  of  Commission. 

2.  The  North  Dakota  Commission  is  not  opposed  to  the  consolida- 
tion and  merger  of  public  utilities,  where  increased  efficiency  ia  ad- 
ministration and  operation  may  be  secured  therefrom. 
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Security  issues  —  Value  —  Savings  from  increased  efficiency  due  to 
consolidation. 

3.  No  value  for  purposes  of  capitalization  should  be  attached  to 
increased  efficiency  and  decreased  operating  costs  resulting  from  the 
consolidation  of  several  public  utilities. 

Valuation  —  Purpose  —  Security  issues. 

4.  Capitalization  of  utilities  should  not  be  permitted  for  an  amount 
much  in  excess  of  the  actual  present  value  at  the  time  of  authorization, 
as  there  should  be  no  great  difference  between  the  value  on  which 
reasonable  returns  may  be  earned,  and  the  value  represented  by  out- 
standing securities. 

Consolidation,  merger,  and  sale  —  Policy  as  to  authorizing  —  I7n- 
favorable  conditions. 

5.  An  application  for  the  consolidation,  merger,  and  sale  of  certain 
public  utilities  was  denied  on  the  ground  that  the  present  time  of 
high  prices  and  values  was  not  favorable  therefor. 

[June  30,  1919.] 

Application  of  the  Dakota  Light,  Heat  &  Power  Company 
for  permission  first,  to  purchase  the  properties,  plants,  busi- 
nesses, and  franchises,  of  the  several  utilities  set  forth  in  the 
report  of  the  Commission,  second,  to  consolidate  and  merge  these 
several  companies  under  the  one  corporation,  Dakota  Light,  Heat 
&  Power  Company,  third,  to  issue  securities  in  the  name  of  the 
Dakota  Light,  Heat  &  Power  Company  for  the  aggregate  amount 
of  $2,775,000.  The  application  was  first  presented  to  the  Com- 
mission by  the  General  Utilities  Corporation  seeking  authority 
to  acquire  certain  properties  mentioned  hereinafter  in  the  re 
port  of  the  Commission  and  to  issue  securities  in  the  amount 
above  stated.  The  subsequent  application  made  by  the  Dakota 
Light,  Heat  &  Power  Company  was  to  provide  for  a  complete 
merger  and  consolidation  under  the  said  company  of  all  prop- 
erties mentioned  in  the  following  report.     Application  denied. 

Appearances :  James  Manahan  and  Albert  Moore,  counsel  for 
the  Petitioner  Company. 

By  the  Commission:  Application  in  this  case,  dated  April 
23,  1919,  was  filed  with  the  Commission  in  the  first  instance  by 
the  General  Utilities  Corporation,  May  5th,  1919.  On  the 
same  date  the  Dakota  Light,  Heat  &  Power  Company,  which  was 
designated  as  the  owning  and  operating  company  of  all  the  utili- 
ties covered  in  the  application  for  the  merger,  received  its 
articles  of  incorporation  .from  the  state  of  Maine.    Due  to  the 
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fact  that  the  Commission  required  an  amplification  of  some  of 
the  information  contained  in  the  initial  petition  of  the  Gen- 
eral Utilities  Corporation  together  with  certain  additional  in- 
formation, the  second  and  final  application  was  presented  in 
the  name  of  the  Dakota  Light,  Heat  &  Power  Company  on  May 
12,  1919.  Hearing  on  the  application  was  held  before  the 
Commission  May  27,  1919,  at  which  time  counsel  for  the  pe- 
titioner requested  and  secured  permission  from  the  Commis- 
sion to  have  the  testimony  in  the  proceeding  apply  to  the  vendor 
companies  for  permission  to  sell.     (Record  p.  1.) 

History. 

The  original  petitioner,  the  General  Utilities  Corporation,  was 
organized  early  in  1916  for  the  purpose  of  consolidating  and 
operating  a  number  of  electric  light,  heat,  and  power  com- 
panies in  the  east  central  part  of  the  state.  The  plants  at  Ken- 
mare,  Enderlin,  and  Oakes  were  combined  and  operated  as  of 
the  date  of  the  organization.  Shortly  afterward  the  number 
operated  under  the  corporate  name  was  increased  to  eight  and 
included  the  plants  at  Carrington,  Devils  Lake,  Casselton,  Shel- 
don, and  New  Rockford.  (Record  p.  37.)  The  purpose  of  the 
consolidation  as  indicated  by  the  petitioner  in  both  applica- 
tions is  to  link  up  and  connect  by  high  power  transmission 
lines  the  various  plants  to  be  merged,  to  build  lines  to  smaller 
intermediate  communities  not  at  present  served  with  light  or 
power,  and  to  equalize  the  power  load  as  between  the  various  cen- 
tral stations.  Numerous  advantages  were  cited  to  result  from 
such  merger  under  one  operating  company  such  as  increased  effi- 
ciency in  operations,  material  saving  in  the  purchase  of  equip- 
ment and  supplies  when  bought  in  large  quantities,  and  the  re- 
sultant economy,  from  the  operation  of  large  central  generating; 
stations  near  the  supply  of  cheap  power  fuel,  the  lignite  mines. 

Details  of  Application. 

The  application  set  forth  in  §  1*  that  the  Dakota  Light, 
Heat  &  Power  Company  is  duly  incorporated  under  the  laws  of 
the  state  of  Maine  with  its  home  office  in  the  city  cf  Augusta,, 
and  that  it  proposes  to  {dace  the  administrative  office  of  the  com- 
pany in  the  city  of  Bismarck,  North  Dakota;  that  it  is  a  public 
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utility  within  the  meaning  of  §  2,  House  Bill  97,  Session  Laws  of 
1919  entitled  "An  Act  authorizing  the  Board  of  Railroad  Com- 
missioners of  the  State  of  North  Dakota  to  regulate,  control,  and 
fix  rates,  charges,  and  services  of  all  public  utilities,  etc."  It  sets 
forth  further  that  the  corporation  plans  in  the  immediate  future 
to  engage  in  the  business  of  owning  and  operating  public  utilities 
in  the  state  of  North  Dakota  as  it  is  duly  authorized  by  its  ar- 
ticles of  incorporation  so  to  do. 

Section  2  sets  forth  that  the  petitioner  desires  permission  to 
purchase  and  acquire  the  following  public  utilities :  The  electric 
light,  power,  and  steam  heating  systems  at  Bismarck,  Dickinson, 
Jamestown,  and  Mandan  and  the  electric  light  and  power  sys- 
tems at  Lisbon,  together  with  the  following  properties  and 
plants  of  the  General  Utilities  Corporation,  comprising  the  elec- 
tric light  and  power  systems  at  New  Rockford,  Carrington,  Cas- 
selton,  and  Kenmare ;  the  electric  light,  power  and  steam  heating 
systems  at  Oakes  and  Enderlin;  the  electric  light,  power,  steam 
heat,  telephone,  and  water  works  system  at  Devils  Lake ;  the  elec- 
tric light  and  power  distribution  system  at  Sheldon  and  the  trans- 
mission line  between  Sheldon  and  Enderlin,  all  the  foregoing  in 
the  state  of  North  Dakota. 

For  the  purpose  of  consummating  the  purchase,  consolidation, 
and  merger  of  these  companies  the  petitioner  made  application 
for  permission  to  issue  $2,675,000  securities  in  the  following  de- 
nominations: 

(a)  First  mortgage  bonds,  $1,425,000  par  value,  said  bonds  to 
be  dated  as  of  May  1,  1919,  to  bear  interest  at  the  rate  of  6  per 
cent  per  annum,  payable  semi-annually,  and  to  be  secured  by  a 
deed  of  trust  or  mortgage  which  shall  be  first  lien  upon  all  the 
said  utilities. 

(b)  Convertible  7  per  cent  debenture,  $500,000  par  value, 
these  debentures  to  be  dated  as  of  May  1,  1919,  bearing  interest 
at  7  per  cent  per  annum ;  payable  semi-annually,  to  be  secured 
by  an  indenture  or  agreement 

(c)  8  per  cent  cumulative  first  preferred  stock,  $500,000  par 
value. 

(d)  6  per  cent  cumulative  second  preferred  stock,  $250,000 
par  value. 
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(e)  Common  stock  20,000  shares,  no  par  value. 

It  was  the  original  intention  of  the  applicant  to  isroie  20,000 
shares  of  common  stock  at  no  par  value,  but  this  plan  was  changed 
after  the  application  was  filed  with  the  Commission  and  the  com- 
mon stock  was  to  be  issued  for  $5.00  per  share  producing  a  total 
of  $100,000,  which  amount  increased  the  total  par  value  of  the 
securities  to  $2,775,000.     (Record  p.  123.) 

The  third  section  in  the  application  declares  and  sets  forth 
that  the  proceeds  of  the  sale  of  the  foregoing  securities  are  re- 
quired and  shall  be  applied  only  to  the  following  purposes  (a) 
for  the  acquisition  of  the  property  explained  and  set  forth  in  the 
foregoing  section,  (b)  For  the  expense  of  sale  of  the  securities 
to  make  up  the  discount  or  deficiency  between  their  par  value 
and  actual  value  and  also  for  the  purpose  of  covering  the  expense 
of  organization.  A  statement  was  presented  by  the  applicant  at 
the  hearing  showing  that  the  discount  and  expenses  for  market- 
ing the  securities  would  amount  to  $365,851,  which  was  stated  to 
be  a  discount  of  not  more  than  13J  per  cent  of  the  par  value  of 
the  securities.  (Record  Petitioner  Exhibit  A.)  This  amount 
was  further  increased  by  $246,121.78  which  the  petitioner  repre- 
sented was  required  to  cover  promotion  and  organization  expenses 
and  which  was  to  be  included  in  the  purchase  price  of  the  prop- 
erties of  the  General  Utilities  Corporation.  The  total  amount 
therefore  shown  to  be  required  by  the  petitioner  for  promotion, 
organization,  and  capitalization  of  the  company  was  $611,972.78 
which  represents  22  per  cent  on  the  entire  capitalization.  (Rec- 
ord p.  152.) 

The  application  was  accompanied  by  exhibits  setting  forth  the 
valuations  of  the  properties  to  be  acquired,  operating  revenues, 
and  expenses  of  each  of  the  several  utilities,  contracts  of  purchase 
and  sale  with  each  of  the  vendor  companies,  copies  of  the  deed  of 
trust  and  indenture,  and  a  detailed  statement  presenting  plans 
covering  extensions  and  improvements  after  consolidation,  to- 
gether with  a  detail  map  picturing  the  proposed  extensions  and 
improvements. 

At  the  hearing  before  the  Commission  the  application  was 
amplified  by  a  considerable  amount  of  testimony  covering  the 
valuation  of  the  several  properties  and  the  methods  used  in  this 
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valuation  particularly  the  percentage  used  by  the  engineer  for  the 
petitioner  in  valuing  intangibles,  the  earning  power  of  the  com- 
panies unconsolidated  which  was  presented  to  show  that  returns 
would  be  adequate  under  present  rates  to  provide  for  the  interest 
and  dividends  of  the  capitalization  prayed  for  in  the  petition,  re- 
lationship between  the  present  valuations  of  the  various  prop- 
erties and  the  purchase  price,  the  relation  between  the  par  value 
of  the  securities  issued  and  the  actual  cash  receipts  for  the  sale 
of  such  securities,  and  also  the  plans  and  arrangements  for  issu- 
ing the  bonds  and  secondary  securities. 

Issues. 

The  petition  presents  three  important  issues.  The  first  cover- 
mg  permission  to  purchase  and  sell,  and  the  second  to  consoli- 
date and  merge  the  several  utilities,  may  for  the  sake  of  conven- 
ient consideration  be  combined  as  follows:  First,  shall  the  pe- 
titioner company  be  permitted  to  purchase,  consolidate,  and 
merge  the  properties,  plants,  businesses  and  franchises  of  the 
public  utilities  previously  mentioned  ?  Second,  if  the  petitioner 
be  permitted  to  purchase,  consolidate  and  merge  the  properties, 
plants,  etc.,  of  these  several  public  utilities,  shall  it  be  authorized 
to  issue  securities  to  the  amount  of  $2,775,000 1 

For  the  sake  of  convenience  the  Commission  will  consider  these 
issues  in  their  natural  order.  It  will  appear  that  the  second  is 
contingent  upon  the  approval  of  the  first  If,  therefore,  the  first 
issue  is  denied  by  the  Commission,  the  second  will  fall  without 
further  consideration. 

Jurisdiction, 

[1]  Jurisdiction  of  the  Commission  over  this  application  is 
vested  in  it  by  §§  20  and  21  of  House  Bill  97,  Session  Laws  of 
1919.    Section  21  specifies  that 

"No  public  utility  shall  hereafter  sell,  assign,  lease,  transfer, 
mortgage,  or  otherwise  dispose  of  or  encumber  the  whole  or  any 
part  of  its  franchise,  works  or  system,  necessary  or  useful  in  the 
performance  of  its  duties  to  the  public,  nor  at  any  time,  directly 
or  indirectly,  merge  or  consolidate  such  works  or  system  or  fran- 
chise, or  any  part  thereof,  with  any  other  person,  corporation,  or 
public  utility,  without  first  having  secured  from  the  Commission- 
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ers  an  order  authorizing  it  to  do  so.  Every  such  sale,  assignment, 
lease,  transfer,  mortgage,  disposition,  incumbrance,  merger  or 
consolidation  made,  other  than  in  accordance  with  the  order  of 
the  Commissioners  authorizing  the  same,  shall  be  void." 

This  section  provides  that  no  public  utility  property  may  be 
sold,  assigned,  leased,  transferred,  mortgaged,  or  otherwise  dis- 
posed of  or  encumbered,  or  in  any  way  be  merged  or  consolidated 
without  securing  an  order  of  authorization  from  the  Commission. 
Section  20  states  that 

"The  power  of  public  utilities  to  issue  stocks,  bonds,  notes,  and 
other  evidence  of  indebtedness,  to  create  liens  upon  their  property 
situated  in  this  state,  except  such  as  are  payable  within  one  year 
from  date  of  issue,  is  a  special  privilege  and  shall  be  exercised 
by  such  utilities  under  the  supervision,  regulation,  restriction, 
and  control  of  the  Commissioners,  subject  to  such  rules  and  regu- 
lations as  the  Commissioners  may  prescribe." 

From  these  two  sections  it  is  therefore  apparent  that  the  Com- 
mission has  jurisdiction  over  the  granting  of  authorizations  of 
the  character  contained  in  this  application,  that  security  issues 
may  be  permitted  "subject  to  such  rules  and  regulations  as  the 
Commissioners  may  prescribe,"  and  that  the  permission  of  the 
Commission  is  dependent  altogether  upon  its  judgment  of  the 
particular  application  at  issue. 

[2, 3]  The  Commission  is  not  opposed  to  the  consolidation  and 
merger  of  public  utilities  wherein  increased  efficiency  in  adminis- 
tration and  operation  may  be  secured  from  such  consolidation. 
It  is  generally  known  that  consolidation  of  a  number  of  small  in- 
dependent units  particularly  in  the  case  of  electric  light  and 
power  utilities  results  not  only  in  increased  efficiency  but  in  a 
lowering  of  operation  costs.  To  attach  any  value  for  capitaliza- 
tion purposes,  however,  to  the  resulting  economies  to  be  effected 
from  such  consolidation  and  merger  would  be  wholly  speculative, 
and  from  past  experience  of  such  consolidations,  throughout  the 
United  States,  unwarranted.  An  important  question,  therefore, 
confronting  the  Commission  is  what  valuation  shall  be  permitted 
for  the  purchase  and  sale  of  these  utilities,  and  also  the  total 
value  for  the  consolidated  companies  which  is  to  be  covered. by 
the  security  issue. 
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Valuation  for  Capitalization. 

The  valuations  presented  by  the  petitioner  are  all  based  on  the 
cost  of  reproduction  new  less  depreciation.  The  present  value 
was  presented  separately  for  each  of  the  properties  at  Dickinson, 
Mandan,  Bismarck,  Jamestown,  and  Lisbon,  but  a  combined 
figure  was  used  for  the  properties  of  the  General  Utilities  Corpo- 
ration. The  purchase  price  agreed  upon  with  the  vendors  of 
these  properties  makes  an  interesting  contrast  with  the  present 
value  shown  by  the  following  table. 


Dickinson  property 

Mandan    property    

Bismarck  property 

Jamestown  property   .  * 

Lisbon  property   

General  Utilities  combined  properties 


Present  Value 
Submitted 

by 
Petitioner. 


$165,200.75 
203,971.11 
506,729.12 
427.381.41 
68,291.19 
791,453.64 


$2,163,027.22 


Purchase 
Price. 


$150,000 

200.000 

600,000 

464,800 

40,000 

1,054,349 


$2,409,149 


The  difference  between  the  present  value  of  the  General  Utili- 
ties Corporation  and  the  purchase  price  is  $246,121.78.  This 
amount,  as  explained  by  the  company,  was  to  cover  the  expenses 
of  incorporation  of  the  petitioner  company  and  all  miscellaneous 
expenses  of  promotion,  engineering,  legal,  accounting,  etc.,  in- 
curred by  the  original  applicant,  the  General  Utilities  Corpora- 
tion. It  was  not,  however,  to  include  the  $365,851,  bond  dis- 
count. 

[4]  The  valuations  arrived  at  by  the  engineer  for  the  peti- 
tioner are  deemed  by  the  Commission  to  be  unusually  and  un- 
reasonably excessive.  The  appraisals  were  made  some  time  about 
the  first  of  the  year  1919.  Instead  of  using  unit  costs  based  on 
average  prices  for  a  number  of  years  the  engineering  company 
used  the  unit  cost  of  the  specific  date,  which  represented  the 
highest  price  period  during  recent  years.  These  high  units  costs 
were  further  increased  by  adding  percentage  estimates  covering 
installation,  labor,  erection  or  apparatus,  and  a  number  of  mis- 
cellaneous items.  To  these  inflated  specific  construction  cost,  was 
added  17  per  cent  of  both  specific  construction  cost  and  the  ap- 
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praised  value  of  land  to  cover  overhead.  To  the  total  of  specific 
construction  cost,  land  and  overhead,  was  added  a  percentage  of 
this  amount  to  cover  the  cost  of  establishing  the  business  which 
is  merely  another  name  for  going  concern  value.  This  percent- 
age was  fixed  at  10  per  cent  for  the  properties  of  the  General 
Utilities  Corporation  but  varied  for  the  properties  to  be  pur- 
chased being  10  per  cent  for  the  plants  at  Lisbon,  and  Dickin- 
son, 12£  per  cent  for  Mandan,  15  per  cent  for  Bismarck,  and 
16.33  per  cent  for  Jamestown. 

In  the  case  of  the  valuation  of  the  properties  of  the  General 
Utilities  Corporation  it  appears  from  the  record  that  an  average 
of  prices  over  a  period  of  years  was  used  whereas  present  unit 
costs  were  used  in  appraising  the  properties  to  be  purchased  for 
the  reason  that  the  engineer  for  the  petitioner  did  not  have  time 
to  make  up  an  average  figure.  This  explanation  appears  on  pages 
62  and  63  of  the  record  and  is  reproduced  herewith : 

Question*  Can  you  state  what  the  general  average  custom  of 
the  Public  Utility  or  Railroad  Commissions  is  in  accepting  val- 
uations in  which  present  unit  costs  are  used  as  the  basis? 

Answer.  As  I  have  stated  before  in  all  our  appraisals  for  the 
General  Utilities  Corporations  we  used  our  usual  method  of 
getting  an  average  price  over  a  term  of  years,  because  prices  vary 
greatly,  always  will.  In  the  particular  case  of  Bismarck,  James- 
town, Dickinson,  Mandan,  and  Lisbon  I  put  it  on  a  basis  of  pres- 
ent value  on  the  present  cost  for  we  didn't  have  time  to  make  an 
average  figure. 

Question.  Then  that  is  your  reason  for  putting  it  on  the  pres* 
ent  cost;  if  you  had  greater  time  you  would  have  based  it  on  an 
average  with  an  index  over  some  years  ? 

Answer.  Yes,  but  I  have  another  good  argument  for  using 
that  particular  index,  that  is,  present  prices,  the  prices  that  exist- 
ed at  that  time.  Public  Utility  Law  has  always  stated  that  on 
rate  cases  the  unit  of  valuations  is  more  important  than  on  cap- 
italization ;  that  rates  shall  be  such  as  to  bring  about  a  fair  re* 
turn  on  the  property  used  and  useful  in  the  service  of  the  public 
at  the  time  of  the  appraisal. 

Question.  That  is  property  used  and  useful  at  the  time  of  the 
appraisal  ? 
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Answer.  Yes.  That  says  nothing  about  a  term  of  years.  Engi- 
neers have,  however,  determined  that  due  to  fluctuation  in  prices 
the  price  that  exists  to-day,  at  that  particular  instant,  cannot  be 
taken  into  consideration,  for  during  the  time  of  the  appraisal  the 
price  may  change  if  there  is  a  bear  market  on  or  if  there  is  a  bull 
market 

Question.  Not  only  at  the  time  of  the  appraisal  but  the  engi- 
neers-consider the  period  during  which  the  property  could  be 
reproduced,  and  it  was  not  constructed  as  of  only  one  date. 

Answer.  Perfectly  correct. 

The  engineer  for  the  petitioner  also  acknowledged  that  the  al- 
lowance of  17  per  cent  for  overhead  was  not  the  general  practice 
of  his  company  but  was  used  in  this  specific  case,  due  to  war  con- 
ditions as  is  shown  by  the  following  quotation  from  the  record 
page  66: 

Question.  Do  you  know  of  any  other  engineering  concerns 
that  have  allowed  as  high  a  per  cent  as  that  f 

Answer.  As  17  per  cent  % 

Question.  Yes.  . 

Answer.  No,  I  do  not 

Question.  You  do  it  generally  % 

Answer.    No,  this  is  a  specific  case,  due  to  tike  war  conditions. 

Another  practice  which  is  losing  favor  at  the  present  time,  for 
increasing  the  reproduction  cost  is  shown  in  the  following  quota- 
tions from  the  record,  page  69 : 

"Question.  In  adding  the  percentage  for  this  allowance  of 
overhead  you  include  not  only  specific  construction  cost  but  also 
land  and  real  estate.    Is  that  universal  practice? 

Answer.  I  won't  be  able  to  answer  as  to  its  being  the  universal 
practice. 

Question.  But  is  it  the  majority  practice  ? 

Answer.  Yes. 

Question.  Do  you  know  that  the  Commissions  are  excluding 
that? 

Answer.  In  some  cases,  yes. 

Question.  In  a  great  many  cases  ? 

Answer.    Not  in  all  cases  by  a  long  shot. 

In  considering  the  reasonableness  of  the  percentage  allowances 
for  the  cost  of  establishing  the  business  or  going  concern  value 
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the  following  testimony  of  the  engineer  is  interesting,  (p.  70 
and  71) 

Question.  Referring  to  your  allowance  for  establishing  the 
business  as  a  going  concern.  It  varies  in  the  case  of  your  valu- 
ations anywhere  from  10  per  cent  to  16.33  per  cent.  In  the  case 
of  all  the  properties  of  the  General  Utilities  Company  you  have 
allowed  universally  10  per  cent.  In  the  case  of  the  Lisbon  and 
Dickinson  properties  you  have  allowed  10  per  cent;  in  the  case 
of  Mandan  you  have  allowed  12£  per  cent. 

Answer.  Because  in  my  judgment  it  is  an  allowable  figure,  for 
Dickinson  and  Mandan.  Dickinson  was  not  as  well  saturated; 
the  plant  was  not  as  well  saturated ;  my  judgment  dictated  that 
figure  was  a  fair  and  allowable  figure. 

Question.     In  Bismarck  you  have  allowed  15  per  cent! 

Answer.  Yes. 

Question.     In  Jamestown  16.33  per  cent  ? 

Answer.  I  took  a  round  figure  there. 

Question.  But  that  is  what  it  amounts  to? 

Answer.  Yes. 

Question.  Your  reason  for  doing  this  in  all  these  instances 
was  the  fact  that  in  your  private  estimation  as  an  expert  engineer 
you  believe  that  the  present  operation  saturation  and  efficiency 
of  the  business  merited  that  intangible  allowance  of  a  going  con- 
cern to  that  amount? 

Answer.     Yes,  sir. 

Question.  Do  you  know  of  any  valuations  or  cases  before  the 
Commissioners  or  courts  where  any  such  charges  or  allowances 
were  ever  allowed  in  purchase  cases? 

Answer.     Oh,  yes. 

Question.  Do  you  know  those  cases  ? 

Answer.  I  will  have  to  look  them  up. 

Question.  Can  you  furnish  that  material  to  the  Commission 
and  make  it  a  part  of  the  record  ? 

Answer.     I  can,  and  will  be  very  glad  to. 

No  citations  referring  to  the  foregoing  subject  appears  any- 
where in  the  record  nor  have  any  been  submitted  to  the  Commis- 
sion for  its  information. 

Throughout  the  record  numerous  statements  were  made  both 
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by  witnesses  and  counsel  for  the  petitioner  indicative  of  the  will- 
ingness of  the  company  to  accept  the  highest  valuations  of  record 
and  to  capitalize  every  known  item  of  physical  and  intangible 
property  at  an  unusually  high  value  or  percentage.  For  instance, 
on  page  135  counsel  said  that  property  at  Jamestown  "is  worth 
as  much  as  it  cost  to  get  it."  Valuation  on  the  basis  of  such  a 
general  policy  may  be  acceptable  in  some  instances  but  cannot  be 
used  for  purposes  of  capitalization  without  considerable  reserva- 
tion and  qualification.  Furthermore  it  appears  reasonable  to 
conclude  from  the  testimony  (pages  110-12  and  elsewhere  in  the 
record)  that  the  use  of  peak  prices  for  valuation  of  the  properties 
and  the  unusually  high  percentage  allowances  for  intangibles 
were  used  and  justified  by  the  petitioner  because  of  war  condi- 
tions. 

That  valuations  for  the  purpose  of  purchase  or  sale  permit  the 
admission  of  items  and  intangibles  not  included  in  valuations  for 
ratemaking  is  generally  accepted.  There  is,  however,  a  limit 
beyond  which  valuations  for  purpose  of  purchase  and  sale  are  not 
acceptable.  This  limit  is  the  fair  present  exchange  value  of  a 
specific  property  at  the  time  the  purchase  or  sale  is  to  be  effected. 
While  values  acceptable  for  purchase  or  sale  or  for  the  capitali- 
zation required  to  cover  such  purchase  properly  would  not  be 
considered  in  a  rate  case  yet  it  is  incumbent  upon  a  public  serv- 
ice or  regulatory  Commission  to  see  to  it  that  the  capitalization  % 
of  utilities  under  its  jurisdiction  does  not  endanger  the  future 
welfare  not  only  of  the  public  dependent  upon  the  utility  for 
service  but  also  the  existence  of  the  utility  itself.  In  other  words 
it  is  obligatory  upon  this  Commission  to  use  sound  discretion 
and  good  judgment  in  considering  and  approving  valuations  of 
public  "utilities  under  its  jurisdiction  for  the  purpose  of  capitali- 
zation. It  firmly  believes  that  value  for  capitalization  of  utilities 
should  not  be  permitted  for  any  amount  much  in  excess  of  actual 
present  value  at  the  time  of  organization ;  that  there  shall  be  no 
great  difference  between  the  value  on  which  reasonable  returns 
may  be  earned  and  the  value  represented  by  the  securities  out- 
standing. 

In  the  case  of  the  valuations  submitted  by  the  petitioner  com- 
pany, the  Commission  is  of  the  opinion  that  for  purposes  of  capi- 
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talization  they  are  so  obviously  inflated  as  to  raise  the  question 
of  the  genuineness  of  the  purpose  of  the  company.  Ordinarily  a 
purchasing  company  desires  to  secure  its  purchase  at  the  lowest 
figure  possible.  In  the  present  instant  it  appears  evident  that 
the  petitioner  was  more  generally  interested  in  the  net  operating 
results  of  the  plants  under  consideration  and  was  influenced  to  a 
considerable  degree  in  basing  its  valuation  for  purchase  and 
capitalization  upon  these  figures,  which  are  as  follows ;  presented 
by  the  firm  of  accountants  for  the  petitioner: 


Jamestown    

Bismarck 

Mandan    

Dickinson 

Lisbon    

General  utilities — all  properties 


Add  adjustment  as  per  following  statement . 
Total    


Year  Ending 
Dec.  31,  1918. 


$37,108.68 
37,34734 
20,802.94 
20,175.79 
8,015.90 
42,938.26 


$166,388.97 
15,099.43 


$181,488.40 


Petitioner 
Valuation. 


8.66 

7.37 

10.19 

12.21 

11.73 

5.42 


7.69 


8.39 


Adjustment  in  Income  Statement  Made  by  Temple,  Webb  A  Company. 

Correct  income  billed   $400.00 

Fuel  at  Jamestown  4,000.00 

Injuries  and  damages 4,001.75 

Taxes  adjustment 4,375/29 

,Legal  expense  (padded  account)    1,200.00 

'Boiler  repairs  (not  operating  expense)    ,. 809.39 

Sundry   adjustment 315.00 


$15,099.43 


It  appears  quite  evident  from  these  percentages  that  all  the 
properties  party  to  the  consolidation,  with  the  exception  of  the 
General  Utilities  Corporation  under  present  rates  are  earning  a 
fair  return  in  addition  to  fixed  capital  charges  on  the  high  pres- 
ent value  claimed  by  the  petitioner.  The  reasonable  return  on  a 
fair  property  valuation  for  rate-making  purposes  would  unques- 
tionably be  considerably  less  that  required  to  provide  a  return 
sufficient  to  cover  the  fixed  capital  charges,  interest,  and  divi- 
dends on  the  securities.  It  is  apparent  also  from  the  foregoing 
statement  that  the  present  earnings  of  various  of  these  utilities 
are  high  if  estimated  on  a  present  fair  property  value  for  rate- 
base  purposes. 

P.U.R.1920A. 


RE  DAKOTA  LIGHT,  H.  &  P.  CO. 


897 


A  comparison  of  the  capitalization  of  the  several  utilities  with 
the  present  value  and  purchase  price  as  of  December  31st,  1918 
is  as  follows : 


Capitali- 
zation. 

Surplus, 

Total. 

Present  Value 

Petitioner 

Figures. 

Purchase 
Price. 

General 

utilities 
Jamestown 
Bismarck 
Mandan 
Dickinson 
Lisbon 

$813,045 
210,000 
120,000 

50,000 
100,000 

29,900 

$2,162.10 
58.454.21 
168,202.65 
43,119.38 
53,247.76 
16,100.00 

$815,207.10 

268,454.21 

288,202.65 

93,119.38 

153,247.76 

(est)  46,000.00 

$791,453.64 
427,381.41 
506,729.12' 
203,971.111 
165,200.75' 
68,291.19' 

$1,054,349 
464,S00 
500,000 
200,000 
150.000 
40,000 

Total 

$1,322,945 

$341,286.10 

$1,664,231.10 

$2,163,027.22 

$2,409,149 

Detailed  Financing. 


General  utilities 
Jamestown  . . . 
Bismarck  ...;.. 
Mandan    ...... 

Dickinson    

Lisbon     


Bonds  and 
Notes. 


$595,965 
60,000 
20,000 


14,900 


Preferred 
Stock. 


$52,500 


Common 
Stock. 


$164,580 

150,000 

100,000 

50,000 

loo.opo 

15,000 


There  is  apparent  an  evident  lack  of  relationship  or  approxi- 
mation between  the  total  capitalization  of  these  utilities  and  the 
present  value  arrived  at  by  the  petitioner.  This,  of  course,  may 
be  the  result  of  a  number  of  instances  chief  of  which  is  undoubt- 
edly the  fact  that  many  of  these  utilities  are  close  family  corpora- 
tions, and  that  in  prosperous  years  the  earnings  were  used  to 
build  up  the  property.  Yet  notwithstanding  this  possibility  it 
appears  from  the  better  managed  companies  that  the  surplus 
earnings  have  been  credited  to  the  surplus  account  and  that, 
therefore,  the  total  capital  account  must  come  somewhere  near 
representing  the  actual  original  cost  of  the  properties. 

[5]  As  already  indicated  the  Commission  does  not  favor  and 
will  not  countenance  excess  valuation  for  purposes  of  capitaliza- 
tion. It  is  firmly  of  the  opinion  that  capitalization  should  close- 
ly approximate  the  fair  value  of  the  property.  It  is  a  common 
fallacy  for  promoters  to  believe  that  such  large  and  elastic  econo- 
mies result  from  consolidations  that  interest  and  dividends  might 
be  paid  on  almost  any  amount.  On  the  other  hand,  it  has  been 
the  evident  intent  of  promoters  oftentimes  to  secure  their  profits 

P.U.R.1920A.  57 


898        NORTH  DAKOTA  BD.  OF  RAILROAD  COMMISSIONERS. 

from  manipulating  the  securities  rather  than  from  the  estimated 
earnings  resulting  from  the  consolidation.  As  a  protection, 
therefore,  not  only  to  the  present  but  to  the  future  ratepayers,, 
the  Commission  deems  the  present  time  not  a  favorable  one  for 
purchasing  and  consolidating  these  companies  and  the  application 
is  therefore  denied.  • 

All  concur,  S.  J.  Aandahl,  President,  C.  F.  Dupuis,  Vice-presi- 
dent, and  Frank  Milhollan. 


NORTH  DAKOTA  BOARD  OF  RAIIiROAD  COMMISSIONERS. 

JAMES  HOUGHT  et  al. 

v. 

WALKER  D.  HINES,  Director  General  of  Railroads  et  al. 

[Case  No.  1503.] 

Service  —  Jurisdiction  of  Commission  —  Sidetracks. 

1.  Under  chapter  191,  of  the  North  Dakota  Session  Laws  of  1017, 
'    a  railroad  company  is  required  to  grant  each  and  every  application 

for  a  spur  track  wherein  the  conditions  required  by  the  statute  have 
been  met,  the  Railroad  Commission  being  given  power  at  its  discretion 
to  locate  such  sidetrack  or  spur,  and  to  order  it  properly  provided 
with  platforms  and  other  conveniences  for  loading  coal  and  other  com- 
modities. 

Service  —  Jurisdiction  of  Commission  —  Sidetracks  —  Refusal  of  raiU 
road  to  grant  application  therefor, 

2.  Under  §  5,  paragraph  2,  of  House  Bill  97,  of  the  North  Dakota 
Session  Laws  of  1919,  the  Commission  is  required  to  find  whether  or 
not  an  appeal  from  a  rejected  application  for  a  spur  track,  is  reason- 
able, and  if  found  to  be  so,  the  Commission  is  required  to  make  an 
order  compelling  the  railroad  company  to  comply  therewith. 

Service  —  Industry  tracks  —  Federal  control  of  railroads. 

3.  General  Order  No.  15,  of  the  Director  General  of  Railroads, 
with  reference  to  new  industry  tracks,  is  inapplicable  where  the  sub- 
ject is  covered  by  state  statutes,  unless  the  granting  of  the  application 
for  such  a  track  would  place  such  an  unreasonable  burden  upon  the 
railroad  administration  as  to  make  the  construction  prohibitive. 

(Dupuis,  Commissioner,  dissents.) 

[July  16,  1919.] 

Application  for  spur  track.  This  case  was  brought  before  the 
Eailroad  Commission  on  appeal  as  provided  in  chapter  191,  Ses- 
sion Laws  of  1917.    This  statute  provides  that  under  certain  oon- 
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ditions,  petition  may  be  made  to  a  railroad  company  for  a  spur 
track  to  a  coal  mine  operated  in  this  state,  and  requires  under 
certain  stipulated  conditions  that  the  railroad  company  shall 
build  and  operate  such  spur  or  sidetrack  within  sixty  days  fol- 
lowing the  application.  No  provision  is  made  in  this  statute, 
however,  for  procedure  in  case  the  railroad  cpmpany  refuses  to 
build  the  spur.  In  House  Bill  97,  Session  Laws  of  1919,  §  5,  the 
Commission  is  required  to  act  upon  and  use  its  judgment  in 
requiring  such  spur  track  to  be  constructed.  In  this  case  the 
mining  -companies  conformed  with  the  Statute  of  1917  by  mak- 
ing application  for  a  spur  track  to  the  Great  Northern  Railway 
Company.  Their  application  was  not  granted  by  the  railroad 
company  and  the  application  to  the  Railroad  Commission  for 
a  spur  track  resulted  in  the  instant  case.  Application  granted. 
Appearances :  M.  O.  Eide,  for  the  complainants ;  C.  J.  Mur- 
phy, for  the  defendant  railroad  company  and  the  United  States 
Railroad  Administration. 

By  the  Commission:  From  the  testimony  in  the  case  it  ap- 
pears that  James  Hought,  Charles  Alton,  and  John  L.  Lorbeski 
are  engaged  in  the  operation  of  a  coal  mine  near  Noonan,  North 
Dakota;  that  their  mines  are  situated  at  distances  varying  from 
one  to  two  miles  from  the  tracks  of  the  Great  Northern  Rail- 
way ;  that  all  the  coal  to  be  shipped  must  be  hauled  to  the  rail- 
road by  team;  that  the  time  required  for  each  trip  is  approx- 
imately two  hours,  and  that  on  an  average  only  four  trips  may 
be  made  every  working  day;  that  the  expense  of  hauling  this 
coal  for  loading  in  cars  on  the  railroad  is  so  great  as  to  make 
the  selling  price  of  the  coal  prohibitive  when  considered  in  com- 
petition with  the  production  of  other  lignite  mines  more  favor- 
ably situated;  that  the  property  of  each  of  these  petitioners  is 
rich  in  proved  coal ;  that  the  acreage  of  coal  in  the  mine  operat- 
ed by  James  Hought  is  360  acres;  that  each  acre  produces  ap- 
proximately 7,000  tons,  and  the  approximate  output  in  1918 
was  22,000  tons;  that  16,938  tons  were  shipped  in  1918  by  the 
Great  Northern  Railroad  Company  from  Noonan;  and  that 
the  estimated  production  of  these  mines,  if  furnished  the  facile 
ity  of  a  spur  track,  would  be  from  65,000  to  180,000  tons  an- 

« 

nually. 
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The  petition  was  first  brought  to  the  attention  of  the  Com- 
mission by  a  letter  from  the  attorney  for  the  complainants  dat- 
ed March  11th,  1919,  which  reads  as  follows: 

"Minot,  N.  D.,  March  11,  1919. 
"Board  of  Railroad  Commissioners, 

Bismarck,  North  Dakota, 
"(gentlemen : — 

.  "In  conformity  with  chapter  191,  1917  Session  Laws  of  the 
State  of  North  Dakota,  I  am  enclosing  herein  application  and 
petition  for  a  spur  track,  together  with  indemnity  bond  and 
diagram  of  a  proposed  line  of  track,  which  you  will  kindly  file 
(in  your  office,  in  accordance  with  the  provisions  of  this  law,  and 
either  forward  to  the  proper  parties,  or  retain  the  same,  as  the 
.case  may  be. 

. ,  "We  would  appreciate  if  you  would  use  the  necessary  forces 
, in  procuring  this  spur  track  for  us,  at  once*  The  circumstances 
of  this  particular  case  are  that  the  parties  that  are  making  this 
application  for  the  spur  track,  are  not  able  to  financially  pro- 
mote and  pay  for  the  track,  and  believe  that  it  is  one  of  the  cir- 
cumstances under  the  Director  General's  orders,  wherein  the 
railroad  company  will  be  forced  to  install  the  track. 
Kindly  acknowledge  receipt. 

"Yours  very  truly, 
:'  (Signed)     "Moody  0.  Eide. 

"MOE-B." 

A  copy  also  of  the  application  and  petition  made  to  the  Great 
Northern  Railway  Company  was  submitted  to  the  Commission, 
and  shows  that  the  complainants  followed  the  provision  in  chap- 
ter 191,  Session  Laws  of  1917,  which  is  an  amendment  to  §  4767 
of  the  Compiled  Laws  of  North  Dakota  for  the  year  1913.  This 
application  and  petition  is  as  follows: 

"To  the  Honorable  Railroad  Commissioners  of  the  state  of 
North  Dakota,  and  the  Great  Northern  Railroad  Company,  a 
corporation :  We,  the  undersigned,  do  herein  and  hereby  petition 
the  Great  Northern  Railroad  Company,  a  corporation,  under 
chapter  191,  1917  Session  Laws  of  the  state  of  North  Dakota, 
to  build  a  certain  sidetrack  and  spur  and  to  equip  and  operate 
a  certain  sidetrack  and  spur  near  the  village  of  Noonan,  North 
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Dakota,  which  sidetrack,  is  for  the  purpose  of  serving  coal. 
mines  in  the  vicinity  of  said  village  of  Noonan,  and  whfch  said 
coal  mines  are  in  operation  at  this  time,  and  owned  by  the 
undersigned,  Charles  Alton,  James  Hought  and  J.  L.  Lorbcski. 

"That  said  coal  mines,  heretofore  mentioned,  are  situated 
and  located  within  two  miles  from  the  village  of  Noonan,  said 
coal  property  consisting  of  approximately  three  sections  of  land 
and  at  the  present  time  having  a  yearly  output  of  approximate* 
iy  sixty-five  thousand  tons  of  coal. 

"That  due  to  the  fact  that  said  coal  did  necessarily  have  to' 
be  hauled  some  distance,  the  said  companies  have  been  handi- 
capped in  producing  and  supplying  the  maximum  coal  produc-' 
tion  and  the  said  companies  have  been  operating  said  coal  mines: 
under  said  conditions  at  a  loss. 

"That  the  building  of  said  spur  and  sidetrack,  connecting 
said  coal  mine  to  the  Great  Northern  Railroad  at  Noonan,  will 
triple  the  productions  of  these  mines  and  increase  the  output' 
of  said  mines  from  approximately  65,000  tons  to  180,000  tons 
annually. 

"That  the  localion  of  said  land  and  purported  sidetrack  and' 
spur  is  described  in  particular  on  Exhibit  A,  which  Exhibit  A 
is  a  diagram  of  the  location  of  the  various  coal  properties  and 
which  Exhibit  A  is  made  a  part  thereof. 

"That  the  said  petitioners  herein  pray  that  said  sidetrack 
and  spur  leading  from  said  Great  Northern  Railroad  Company 
to  the  property  of  the  undersigned  petitioners  hereinbefore  men- 
tioned, be  built,  equipped  and  operated,  provided  with  platform 
and  other  conveniences  for  loading  coal  within  sixty  days  from 
date  hereof,  as  provided  by  chapter  191,  1917  Session  Laws  of 
the  state  of  North  Dakota.  }i. 

"Dated  this  7th  day  of  March,  1919. 

(Signed)     "Charles  Alton. 
.    "James  Hought 
"J.  L.  Lorbeski." 

[1]  As  stated  previously,  chapter  191  of  the  Sessions  Laws, of 
1917  requires  a  railroad  company  to  construct  sidetracks  adja- 
cent to  coal  mines,  and  also  covers  provisions  for  the  extension 
of  said  sidetracks.    The  Commission  believes  that  a  clear  underr 
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standing  of  this  statute  can  best  be  served  by  reproducing  it 
herewith : 

.  "Whenever  any  person,  owning  or  operating  any  coal  mine 
within  the  state,  from  which  not  less  than  fifty  cars  of  coal  have 
been  shipped  from  any  one  station  over  any  portion  of  railroad 
within  the  limits  of  the  state  shall  petition  any  suck  railroad 
company  to  build  a  sidetrack  or  spur  at  least  three  hundred 
feet  iu  length  adjacent  to  such  mine  or  for  an  extension  of  such 
sidetrack  or  spur  which  is  now  in  use,  it  shall  then  be  the  duty 
of. such  railroad  company  to  build,  equip  and  operate  such  side* 
trajqk.  or  spur ;  provided,  that  such  spur  is  not  nearer  than  two 
miles  from  any  station  already  in  operation;  provided,  further, 
that  any  person  opening  a  coal  mine  within  two  miles  of  any 
station  may  petition  for  a  sidetrack  or  spur,  or  for  an  exten- 
sion of  such  sidetrack  or  spur  which  is  new  in  use,  and  by 
executing  an  indemnity  bond  in  favor  of  such  railroad  company 
in  the  sum  of  $2,000,  conditioned  on  the  agreement,  that  such 
person  will  ship  within  one  year  after  the  completion  of  such 
spur  or  sidetrack  not  less  than  one  hundred  carloads  of  coal,  and 
when  such  bond  is  duly  executed  with  two  sureties,  approved  by 
the  county  judge  of  the  county  wherein  such  sidetrack  is  sit- 
uated, such  railroad  company  shall  within  sixty  days  build, 
equip,  and  operate  such  sidetrack  or  spur  as  provided  for  in 
this  section.  And  the  Commissioners  of  railroad  shall  have 
power  to  locate  such  sidetrack  or  spur  or  extension  of  such 
sidetrack  or  spur  which  is  now  in  use,  and  order  it  properly 
provided  with  platforms  and  other  conveniences  for  loading 
coal  and  other  commodities  thereat." 

'It  is  expressly  stated  in  the  foregoing  statute  that  when  any 
company  ships  not  less  than  50  cars  of  coal,  executes  an  indem- 
nity bond  in  the  sum  of  $2,000  in  favor  of  such  railroad  com- 
pany conditioned  on  the  agreement  that  within  one  year  after 
the  completion  of  the  spur  petitioned  for,  not  less  than  100  car- 
loads of  coal  will  be  shipped,  and  when  such  bond  is  duly  execut- 
ed with  two  sureties  and  approved  by  the  county  judge  of  the 
county  wherein  such  sidetrack  is  to  be  situated,  the  railroad 
company  upon  petition  and  a  proper  execution  of  these  fore- 
going provisions  and  conditions,  shall  build,  equip,  and  operate 
such  sidetrack  or  spur  as  petitioned  for*     No  power  in  this 
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statute  is  conferred  upon  the  Railroad  Commission  to  intercede 
in  any  way  in  compelling  the  granting  of  such  petition.  The 
statute  is  mandatory  and  requires  a  railroad  company  to  grant 
each  and  every  application  for  a  spur  track  wherein  the  com* 
ditions,  as  before  specified,  have  been  met  The  Railroad  Com- 
mission, however,  is  given  power  apparently  at  its  discretion 
to  locate  such  sidetrack*  or  spur,  and  order  it  properly  provid- 
ed with  platforms  and  other  conveniences  for  loading  coal  and 
other  commodities.  There  appears,  therefore,  to  be  no  alterna- 
tive for  the  railroad,  but  to.  build  the  spur.  No  provision  is 
made  in  this  statute,  however,  for  appeal  by  the  petitioner  com- 
pany in  case  a  spur  track  is  not  built 

[2]  Section  5,  paragraph  2,  of  House  Bill  97,  Session  Laws 
of  1919,  provides  that,  when  a  railroad  has  refused  to  grant 
application  for  a  spur  track,  the  applicant  may  appeal  to  the 
Commission,  and  whenever  in  the  opinion  of  the  Commission 
a  spur  track  should  reasonably  be  provided,  the  Commission 
shall  make' order  requiring  such  spur  track  and  providing  for 
its  maintenance.     This  paragraph  reads  as  follows: 

"Whenever  the  Commissioners  shall  find  that  application  has 
been  made  by  any  corporation  or  person  to  a  railroad  corpora- 
tion fora  connection  or  spur-line  track,  and  that  the  railroad 
corporation  has  refused  to  provide  such  connection  or  spur, 
and  that  the  applicant  is  entitled  to  have  the  same  provided  for 
him,  the  Commissioner  shall  make  an  order  requiring  and  pro- 
viding for  such  connection  or  spur,  and  the  maintenance  and 
use  of  the  same  upon  reasonable  terms  which  the  Commissioner 
shall  have  the  power  to  prescribe." 

The  Commission,  therefore,  is  required  by  this  paragraph  to 
use  its  judgment  in  finding  whether  or  not  an  appeal  from  a 
rejected  application  for  spur  track  to  a  railroad  company  is  rea- 
sonable, and  if  found  to  be  required  and  reasonable  the  Com- 
mission shall  make  an  order  compelling  the  railroad  company 
to  comply. 

[3]  The  application  of  the  complainants  was  directed  to  the 
Great  Northern  Railroad  Company  as  respondent  in  the  case. 
Exception  was  taken  to  this  by  the  attorney  for  the  company, 
and  motion  to  substitute  the  name  of  Walker  D.  Hines,  as 
Director  General  of  Railroads  of  the  United  States,  as  respond- 
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ent  in  the  case  was  accepted  by  the  Railroad  Commission.  For- 
mal answer  and  objection  was  presented  by  the  attorney  for  the 
defendant  in  the  name  of  the  Director  General  of  Railroads. 

"Now  comes  Walker  D.  Hines,  as  Director  General  of  Rail- 
roads of  the  United  States,  and  for  an  answer  to  the  petition 
herein  respectfully  shows  to  the  Honorable  Board: 

I. 

"That  the  business  of  the  petitioners  for  which  they  seek 
spur  track  facilities  as  set  forth  in  the  petition  is  private.  That 
said  petitioners  demand  that  said  spur  track  facilities  shall  be 
provided  them  at  the  cost  of  the  Great  Northern  Railroad  Com- 
pany or  of  the  'Director  General,  and  refuses  to  pay  the  expense 
of  furnishing  facilities,  such  as  right  of  way,  steel  rails,  and 
other  necessary  materials,  for  the  establishment  of  such  facil- 
ities, and  refuses  to  pay  the  expense  of  labor  in  connection  with 
the  work  of  establishing  such  facilities. 

II. 

"That  under  the  orders  of  the  Director  General  heretofore 
issued,  applicants  for  such  accommodations  and  facilities  are 
required  to  pay  all  expenses  for  right  of  way,  materials,  and 
work  of  construction,  as  well  as  maintenance  and  operation,  and 
to  furnish  satisfactory  security  to  said  Director  General  that 
such  obligations  will  be  discharged,  all  of  which  the  petitioners 
herein  refuses  to  do. 

III. 

"That  to  require  the  Director  General  of  Railroads  or  the 
Great  Northern  Railroad  Company  to  furnish  to  the  petitionera 
the  sidetracks  and  facilities  demanded  without  cost  to  the  peti- 
tioners, and  at  the  cost  and  expense  of  the  Director  General  of 
Railroads  or  the  Great  Northern  Railroad  Company,  would  be 
to  deprive  the  said  Director  General  of  Railroads  and  the  Great 
Northern  Railroad  Company  of  his  and  its  property  without 
clue  process  of  law  would  be  a  refusal  to  afford  to  them  the  pro- 
tection under  the  law  and  would  be  discriminatory  and  unjust, 
all  in  violation  of  the  Constitution  of  the  state  of  North  Dakota, 
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and  the  Constitution  of  the  United  States,  and  particularly  of 
the  14th  Amendment  of  the  Constitution  of  the  United  States. ' 

IV. 

"That  the  public  interests  do  not  require  that  the  facilities 
demanded  by  the  petitioners  shall  be  provided  or  established. 

V. 

"Except  as  may  te  admitted  hereinbefore,  the  respondent  de- 
mies the  allegations  of  the  petition. 

"Wherefore  respondent  asks  that  the  petition  be  denied  and 
that  such  further  relief  be  granted  herein  as  may  be  considered 
proper. 

"Walker  D.  Hines,  Director  General  of  Bail- 

roads,  of  the  United  States. 
"By  C.  J.  Murphy,  Attorney  for  North  Da- 
kota  for    the    Great    Northern    Railway 
Company." 
The  orders  of  the  Director  General  heretofore  issued  referred 
to,  in  §  2  of  the  answer  of  the  defendant,  are  General  Orders 
No.  15,  issued  March  26th,  1918,  and  No.  58,  issued  February 
20th,  1919. 

General  Order  No.  15  directed  specifically  to  industrial  spur 
tracks  and  has  such  an  important  bearing  on  this  case  that  it  is 
reproduced  in  full : 

General  Order  No.  15. 
The  following  requirements  must  be  observed  in  respect  to 
the  construction,  maintenance,  and  operation  of  new  industry 
tracks,  and  in  respect  to  the  operation  and  maintenance  of  exist- 
ing industry  tracks: 

1.  As  to  new  industry  tracks: 

(a)  The  industry  shall  pay  for,  own,  and  maintain  that  part 
of  the  track  beyond  the  right  of  way  of  the  railroad  company; 

(b)  The  railroad  company  shall  pay  for,  own,  and  maintain 
that  part  of  the  track  on  the  right  of  way  from  the  switch  point 
to  clearance  point: 

(c)  Generally  speaking,  an  industry  shall  pay  for  and  main- 
tain (although  in  special  cases  the  railroad  company  may  do  so) 
and  the  railroad  company  shall  own,  that  part  of  the  track  on 

P.U.R.1920A. 


906        NORTH  DAKOTA  BD.  OF  RAILROAD  COMMISSIONERS. 

the.  right  of  way  from  the  clearance  point  to  the  right  of  way 
line; 

(d)  If  the  industry  fails  to  maintain  in  reasonably  safe  con- 
dition the  part  of  the  track  which  it  is  required  to  maintain,  the 
railroad  company  may  disconnect  the  track  or  refuse  to  operate 
over  it  when  not  in  such  condition ; 

(e)  The  railroad  company  shall  have  the  right  to  use  the 
track  when  not  to  the  detriment  of  the  industry ; 

(f)  The  foregoing  terms  and  conditions  should  be  embodied 
in  a  written  contract  between  the  industry  and  the  railroad  com- 
pany. c 

2.  Where  existing  industry  tracks  are  not  covered  by  written 
contracts  they  shall  be  maintained  and  operated  in  accordance 
with  the  provisions  stated  in  paragraph  1  hereof. 

3.  Where  industry  tracks  are  covered  by  written  contracts, 
such  contracts  shall  be  adhered  to  until  otherwise  ordered,  but 
where  any  such  contracts  appear  to  work  inequalities  or  injus- 
tices, the  circumstances  should  be  brought  to  the  attention  of 
the  regional  director,  who  will  report  thereon  to  the  Director 
General  if  conditions  seem  to  warrant. 

4.  The  requirements  of  state  statute  and  of  the  state  Com- 
mission in  respect  to  the  construction,  maintenance,  and  opera- 
tion of  industry  tracks,  shall  be  complied  with,  but  in  cases 
where  such  compliances  involve  what  appears  to  be  an  unreason- 
able burden  upon  the  United  States  Kailroad  Administration, 
the  circumstances  should  be  brought  to  the  attention  of  the 
regional  director,  who  will  report  thereon  to  the  Director 
General,  if  the  conditions  seem  to  warrant. 

Signed — W.  G.  McAdoo, 
Director  General  of  Railroads. 
Section  1,  of  this  order  requires  that  the  industry  shall  pay 
for,  own,  and  maintain  the  track  or  spur  beyond  the  right  of 
way  of  the  railroad  company.  Section  4  requires  that  state 
statute  and  the  orders  of  state  Commissions  covering  the  con- 
struction, maintenance,  and  operation  of  industry  tracks  shall 
be  complied  with,  conditioned  by  a  proviso  that  wherein  such 
compliance  may  involve  an  unreasonable  burden  upon  the  rail- 
road administration,  the  circumstances  should  be  reported  to 
the  regional  director.     There  can  be  no  misinterpretation  or 
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misunderstanding  of  this  provision  in  the  absence  of  state  stat- 
utes or  Commission  orders  requiring  the  building  and  construc- 
tion of  spur  tracks. 

General  Order  No.  15  requires  that  the  industry  must  pay 
for  the  installation.  When,  however,  state  statute  or  state  Com- 
missions require  the  construction  of  the  spur  tracks'  the  rail- 
road company  must  comply  and  General  Order  No.  15  to  not 
applicable  unless  the  application  is  of  such  unreasonable  char- 
acter, and  would  place  such  an  unreasonable  burden  upon  the 
railroad  administration  as  to  make  it  prohibitive.  In  which 
event  the  circumstances  should  be  brought  to  the  attention  M 
the  regional  director.  " 

General  Order  No.  58  was  issued  for  the  specific  purpose  6f 
establishing  the  relationship  and  indicating  a  clear  separation 
of  the  functions  and  power  between  the  United  States  Railroad 
Administration,  and  the  state'  Railroad  and  Public  Service 
Commissions.  Section  1,  referring  particularly  to  the  subject 
and  case  at  issue,  reads  as  follows: 

"1.  Transportation  systems  under  Federal  control  continue 
subject  to  the  lawful  police  regulations  of  the 'several  states 
which  are  and  were  applicable  to  privately  operated  transporta- 
tion systems  in  such  matters  as  spur  tracks,  railroad  crossings, 
safety  appliances,  track  connections,  train  services,  the  estab- 
lishment, maintenance,  and  sanitation  of  station  facilities,  the 
investigation  of  accidents,  and  all  other  matters  of  local  serv- 
ices, safety  and  equipment.  It  will  be  the  policy  of  the  Direc- 
tor General  to  cause  the  orders  of  the  state  Commission  in  these 
matters  to  be  carried  out." 

This  section  which  followed  the  provisions  of  General  Order 
No.  15  by  a  year  unquestionably  states  in  specific  terms  the  in- 
terpretation made  in  the  preceding  paragraph.  It  says  specif- 
ically, in  referring  to  the  continuing  jurisdiction  of  the  police 
regulations  of  the  state  over  spur  tracks,  that>  "it  will  be  the 
policy  of  the  Director  General  to  cause  the  orders  of  the  state 
Commissions  in  these  various  matters  to  be  carried  out." 

The  law  on  the  subject,  therefore,  appears  without  question 
to  provide  that  if  a  company  conforms  to  the  state  statute, 
makes  proper  application  to  the  railroad  company  for  a  spur 
track,  said  spur  track  must  be  granted.     If,  however,  the  rflH- 
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road  company  does  not  comply  with  such  application  the  peti- 
tioner may  apply  for  redress  to  the  Railroad  Commission,  and 
the  Commission  in  its  discretion  may  require  the  railroad  com- 
pany to  grant  the  application,  and  construct  the  spur  track,  and 
provide  for  its  reasonable  maintenance  and  operation.  Upon 
appeal,  therefore,  and  application  to  the  Commission,  decision 
in  the  instant  case  is  entirely  at  the  discretion  of  the  Commis- 
sion. This  Commission  believes  that  the  application  of  the  com- 
plainants in  this  case  is  reasonable,  that  the  testimony  indicates 
conclusively  that  coal  in  large  quantities  can  be  mined  and 
shipped,  if  spur  track  facilities  were  provided,  that  the  increased 
production  and  operation  of  the  mines,  that  will  be  tributary  to 
the  spur  track  petitioned  for,  will  materially  increase  and  aid 
in  developing  the  resources  of  the  state,  and  that  the  spur  track 
will  contribute  directly  in  promoting  the  public  interest.  The 
application  of  the  complainant  for  a  spur  track  to  the  mines  at 
Noonan  is,  therefore,  affirmed  and  an  order  will  be  entered  ac- 
cordingly. 

Commissioners  Aandahl  and  Milhollan  concur. 

Commissioner  Dupuis,  demurring:  It  appears  to  me  that 
from  the  evidence  in  the  case  and  the  statutory  requirements 
that  to  require  the  defendant  railroad  company  to  construct  a 
spur  track  for  upwards  of  two  miles  to  the  complainants  will  be 
unreasonable  and  assess  an  undue  burden  upon  the  railroad 
company,  and,  indirectly,  the  general  public.  The  expense  of 
constructing  two  miles  or  more  of  spur  track  is  an  important 
item  to  be  considered  as  adding  to  the  capital  expenditures  of 
a  railroad  company.  It  appears  to  me  that  the  representations 
and  assurances  of  the  complainants  in  the  instant  case,  namely, 
that  a  minimum  production  will  be  maintained,  were  not  sup- 
ported with  adequate  and  sufficient  facts  as  to  promise  a  suffi- 
cient guaranty  to  the  railroad  company  for  the  expense  of  con- 
structing a  spur  track.  It  appears  further  that  the  public  in- 
terest does  not  require  any  such  unreasonable  and  burdensome 
compliances  on  the  part  of  the  railroad  company. 

While  the  statute  contained  in  chapter  191,  Session  Laws  of 
1917,  makes  it  mandatory  upon  a  railroad  company  to  construct 
spur  tracks  adjacent  to  coal  mines  when  certain  conditional  pro- 

P.U.R.1920A. 


HOUGHT  v.  HINSS.  909 

visions  have  been  met,  yet  it  seems  to  me  that  the  drastic  pro- 
visions-of  this  statute  are  modified  by  the  provisions  in  par- 
agraph 2,  section  5,  of  House  Bill  97,  Session  Laws  of  1919, 
which  grants  the  Board  of  Railroad  Commissioners  authority 
to  act  on  applications  for  spur  tracks,  and  to  use  its  judgment 
and  discretion  in  granting  such  applications.  To  my  mind  the 
representation  of  the  complainants  in  this  case  is  insufficient  to 
warrant  the  Railroad  Commission  in  requiring  that  the  defend- 
ant  railroad  company  construct  the  spur  track  at  Noonan.  It 
would  be  much  more  reasonable  to  require  the  complainants  .to 
provide  the  right  of  way  and  construct  the  roadbed  at  their  own 
expense,  leaving  for  the  railroad  company  the  expense  only  of 
ironing  and  maintaining  the  track.  For  these  reasons,  there- 
fore, I  demur  from  the  order  of  the  Commission. 


TJNITED   STATES   SUPREME  COURT. 

PENNSYLVANIA  RAILROAD  COMPANY 

v. 
PUBLIC  SERVICE  COMMISSION  OP  THE  COMMON- 
WEALTH OF  PENNSYLVANIA  et  aL 

[No.  53.] 

Appeal  and  review  —  Federal  question  —  Administrative  action  of 
Commission. 

1.  A  Commission  order  requiring  compliance  with  a  state  statute 
-with  reference  to  platforms,  guard  rails,  and  steps  on  rear  end  cars 
engaged  in  interstate  commerce,  cannot  be  said  not  to  involve  a 
question  whether  the  commerce  clause  of  the  Federal  Constitution  has 
been  violated  on  the  theory  that  the  Commission  is  a  purely  adminis- 
trative body,  and  therefore  has  no  power  to  declare  the  statute  un- 
constitutional. 

Interstate  commerce  —  Conflicting  state  and  Federal  regulations  — 
Mail  car  used  as  end  car. 

2.  Federal  regulations  with  reference  to  the  construction  and 
equipment  of  mail  cars  and  caboose  cars  in  interstate  commerce,  is 
such  an  assumption  of  control  over  the  subject-matter  as  to  invalidate 
a  state  statute  requiring  the  equipment  of  rear  end  car*  with  plat- 
forms, guard  rails  and  steps. 

(Mr.  Justice  Clabk  dissents.) 

[November  10,  1919.] 
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In  error  to  the  superior  court  of  Pennsylvania  to  review  a 
judgment  sustaining  an  order  of  the  Public  Service  Commis- 
sion requiring  carriers  to  equip  a  mail  car  when  used  as  the  last 
car  in  an  interstate  train  with  a  platform,  guard  rail,  and  steps ; 
reversed. 

Appearances:  Frederic  D.  McKenney  for  plaintiff  in  error, 
and  William  N.  Trinkee  for  defendants  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
This  case  was  begun  by  a  complaint  to  the  Public  Service 
Commission  of  Pennsylvania  that  the  plaintiff  in  error,  the 
Pennsylvania  Railroad,  ran  a  specified  train  the  last  car  of 
which  was  not  equipped  at  its  rear  end  with  a  platform  30 
inches  in  width,  guard  rails  and  steps,  as  required  by  a  statute 
of  Pennsylvania  Act  of  June  19,  1911,  §  7.  The  train  was 
moving  in  interstate  commerce.  The  railroad  company  admit- 
ted the  facts,  but  contended  that  it  was  not  bound  by  the  statute 
because  the  rear  car  was  a  mail  car  constructed  in  accordance 
with  the  regulations  of  the  Postoffice.  Department,  and  because 
the  government  of  the  United  States  had  assumed  control  of  the 
matter  so  far  as.  to  exclude  such  intermeddling  on  the  part  of 
a  state.  The  Commission  made  an  order  that  the  railroad  com- 
pany should  operate  its  train  with  the  rear  end  of  the  rear  car 
equipped  as  required  by  the  state  law.  The  railroad  company 
appealed  to  the  superior  court,  setting  up  that  the  order  violated 
the  commerce  clause  of  the  Constitution  (art  1,  §  8),  and  that, 
in  view  of  the  Federal  legislation  and  rules,  including  the  order 
of  the  Interstate  Commerce  Commission,  dated  March  13,  1911, 
and  made  under  the  Safety  Appliance  Act,  and  other  matters 
referred  to,  the  state  Commission  had  no  power  to  do  what  it 
did: 

[1]  The  superiflr  court  sustained  the  order,  holding  itself 
bound  by  what  it  took  to  be  the  decision  of  the  supreme  court 
in .  Pennsylvania  R.  Co.  v.  Ewing,  241  Pa.  581,  49  L.RA. 
(N.S.)  977,  88  Ad.  775,  Ann.  Cas.  1915B,  157,  to  the  effect 
that  nothing  had  been  done  by  the  United  States  inconsistent 
with  .the  continued  effect  of  the  state  law.  An  appeal  to  the 
supreme  court  was  refused.  On  the  strength  of  this  it  now  is 
argued  that  the  refusal  must  have  been  upon  the  ground  that 
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the  Commission  was  a  purely  administrative  body;  that  it  had 
no  judicial  power  to  declare  the  statute  unconstitutional;  that 
therefore  no  question  of  the  constitutionality  of  the  act  was  be- 
fore the  superior  court,  and  that  this  is  implied  because  an  ap- 
peal to  the  supreme  court  was  a  matter  of  right  if  the  case  had 
involved  such  a  question.  But  whatever  powers  a  state  may 
deny  to  its  Commissions,  it  cannot  give  them  power  to  do  what 
the  laws  of  the  United  States  forbid,  whether  they  call  their 
action  administrative  or  judicial.  The  superior  court  treated 
the  question  as  open.  The  supreme  court  merely  denied  an 
appeal  upon  a  point  that  probably  was  thought  to  have  been 
decided  already  by  the  court. 

[2]  We  pass  to  the  merits  of  the  case.  If  all  that  had  been 
done  on  behalf  of  the  United  States  in  the  way  of  regulation 
had  been  to  determine  how  mail  cars  should  be  built,  and  to  ex- 
clude a  30-inch  platform,  it  might  be  said  that  the  state  law 
could  be  obeyed  by  putting  a  different  car  at  the  end  of  the  train. 
It  would  be  a  tax  upon  the  railroad  when  the  company  wished 
to  run  a  mail  train  wholly  made  up  of  mail  cars,  but  it  could  be 
done,  and  it  is  not  necessary  to  say  that  the  state  could  not 
require  it.  But  when  the  United  States  has  exercised  its  exclu- 
sive powers  over  interstate  commerce  so  far  as  to  take  posses- 
sion of  the  field,  the  states  no  more  can  supplement  its  require- 
ments than  they  can  annul  them.  Southern  R.  Co.  v.  Eailroad 
Commission,  236  U.  S.  439,  446,  59  L.  ed.  661,  665,  35  Sup. 
Ct.  Rep.  304 ;  Charleston  &  W.  C.  R.  Co.  v.  Varnville  Furni- 
ture Co.  237  U.  S.  597,  604,  59  L.  ed.  1137,  1140,  35  Sup.  Ct. 
Rep.  715,  Ann.  Cas.  1916D,  333;  New  York  C.  R.  Co.  v.  Win- 
field,  244  U.  S.  147,  61  L.  ed.  1045,  L.R.A.1918C,  439,  37 
Sup.  Ct.  Rep.  546,  Ann.  Cas.  1917D,  1139,  14  N.  C.  C.  A.  680. 
In  the  present  instance  the  rules  for  the  construction  of  mail 
cars,  admitted  to  be  valid,  not  only  exclude  the  wide  platform, 
but  provide  an  equipment  for  them  when  used  as  end  cars. 
The  Safety  Appliance  Act,  with  its  careful  requirements  for 
the  safety  of  the  men,  was  followed  by  most  elaborate  regula- 
tions issued  by  the  Interstate  Commerce  Commission  which  in- 
clude three  large  pages  of  prescriptions  for  "caboose  cars  with- 
out platforms."  Caboose  cars  constantly  are  used  as  end  cars, 
and  these  pages,  like  the  postoffice  order  as  to  mail  cars,  recog- 
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nize  the  lawfulness  of  an  end  car  such  as  the  Pennsylvania  stat- 
ute forbids. 

The  question  whether  Congress  and  its  Commissions  acting 
under  it  have  so  far  exercised  the  exclusive  jurisdiction  that 
belongs  to  it  as  to  exclude  the  state  must  be  answered  by  a  judg- 
ment upon  the  particular  case.  The  subject-matter  in  this  in- 
stance is  peculiarly  one  that  calls  for  uniform  law,  and  in  our 
opinion  regulation  by  the  paramount  authority  has  gone  so  far 
that  the  statute  of  Pennsylvania  cannot  impose  the  additional 
obligation  in  issue  here.  The  Interstate  Commerce  Commis- 
sion is  continually  on  the  alert,  and  if  the  Pennsylvania  law 
represents  a  real  necessity,  no  doubt  will  take  or  recommend 
steps  to  meet  the  need. 

Judgment  reversed. 

Mr.  Justice  Clarke,  dissenting: 

Of  course  I  agree  with  the  majority  of  the  court  that  if  the 
United  States  had  taken  possession  of  the  field  involved  in  this 
controversy,  the  state  could  not  supplement  or  annul  its  require- 
ments or  regulations,  and  it  is  because  it  seems  to  me  clear 
that  it  has  done  nothing  of  the  kind  that  I  dissent  from  the  con- 
clusion of  the  court. 

The  Interstate  Commerce  Commission  has  never  assumed 
control  over  the  manner  in  which  trains  shall  be  made  up,  or 
manned,  or  moved,  so  far  as  I  know, — certainly  there  is  nothing 
in  the  record  in  this  case  to  indicate  that  it  has  done  so. 

The  section  of  the  state  statute  held  invalid  has  to  do,  not 
with  individual  cars,  but  with  high  speed  trains  of  cars  in  opera- 
tion, and  it  does  not  prescribe  what  the  construction  of  mail  or 
express  cars  shall  be,  but  only  that  the  rear  car  of  trains  made 
up  of  mail  or  express  cars  shall  be  equipped  with  a  platform  as 
prescribed,  with  "exits  free  from  obstruction."  It  may  be  a 
mail  car,  or  an  express  car,  or  a  passenger  coach  or  a  caboose, — 
Ihe  only  requirement  is  that  it  shall  have  a  platform  with  guard 
rail  and  steps. 

For  the  reason  that  Federal  authority  had  not  occupied  the 
field,  this  court  has  upheld  state  laws  prescribing  the  number  of 
men  who  must  be  employed  fo  operate  trains  (Chicago,  R.  I.  & 
P.  R.  Co.  v.  Arkansas,  219  U.  S.  453,  55  L.  ed.  290,  81  Sup. 

P.U.R.1920A. 


PENNSYLVANIA  B.  00.  v.  PUBLIC  SERVICE  COM.  912 

Ct  Rep.  275),  the  manner  in  which  the  cars  of  passenger  trains 
shall  be  heated  (New  York,  N.  H.  &  H.  R.  Co.  v.  New  York, 
165  U.  S.  628,  41  L.  ed.  853,  17  Sup.  Ct  Rep.  418),  the  kind 
of  headlight  which  engines  shall  carry  (Atlantic  Coast  Line  R. 
Co.  v.  Georgia,  234  U.  S.  280,  58  L.  ed.  1312,  34  Sup.  Ct.  Rep. 
829),  and  that  trainmen  shall  be  subject  to  state  examination  as 
to  their  qualifications  (Smith  v.  Alabama,  124  U.  S.  465,  31 
L.  ed.«608, 1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep.  564;  Nash- 
ville, C.  &  St  L.  R.  Co.  v.  Alabama,  128  U.  S.  96,  32  L.  ed. 
352,  2  Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28). 

In  'this  case  the  action  of  the  court  is  rested  chiefly  on  the 
single  circumstance  that  the  Interstate  Commerce  Commission 
has  prescribed  requisites  for  "caboose  cars  without  platforms;" 
and  since  caboose  cars  are  constantly  used  as  end  cars,  there- 
fore it  is  concluded  the  Commission  recognizes  as  lawful  a  type 
of  end  car  which  the  state  statute  condemns. 

•If  the  construction  prescribed  for  "caboose  cars  without  plat- 
forms" at  all  resembled  or  was  even  approximately  the  equiv- 
alent of  the  construction  of  express  or  mail  cars  in  the  respects 
essential  to  the  safety  and  promptness  of  service  on  the  rear 
end  of  fast  trains,  or  if  it  appeared  that  such  cabooses  are  or 
could  be  used  on  such  trains,  the  inference  might  be  justified; 
but  the  difference  between  the  two  is  radical  and  fundamental. 
As  thus:  the  illustrations  in  the  record  show  that  mail  and  ex- 
press cars  have  only  narrow  stirrups  and  single  handholds  at  the 
side  doors  and  at  their  ends,  and  the  ends  are  equipped  with 
vestibule  frames,  which  render  access  difficult  and  dangerous  to 
the  brake  wheel  and  markers  (signal  lights  and  flags)  and  to  the 
handholds  and  stirrups  for  mounting  or  alighting.  But  the 
requisites  prescribed  for  a  "caboose  without  platform"  are,  a 
curved  and  a  straight  handhold  on  opposite  sides  of  each  side 
door,  and  "side-door  steps"  under  each  door,  with  a  minimum 
length  of  5  feet,  a  minimum  width  of  6  inches,  a  minimum 
height  of  backstop  of  3  inches,  and  hung  a  maximum  height  of 
only  24  inches  from  the  top  of  rail.  Such  handholds,  with  such 
a  long,  wide,  and  low-hanging  step,  give  facilities  for  mounting 
or  alighting  from  such  a  caboose,  when  in  motion,  comparable 
in  safety  to  those  of  an  end  platform,  and  are  obviously  much 
better  and  safer  than  those  on  mail  or  express  cars. 
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The  importance  of  rear  end  signals  cannot  be  overstated,  yet 
the  construction  of  the  ends  of  express  and  mail  cars,  as  shown 
in  the  illustrations  in  the  record,  is  such  that  such  signals  can  be 
observed  by  trainmen  with  difficulty,  when  the  train  is  moving, 
and  can  be  put  in  place  or  removed  only  with  great  risk  of  in- 
jury, especially  in  time  of  storm  of  wind  or  rain,  or  when  the 
precarious  foothold  on  the  narrow  ledge  of  the  slightly  extended 
end  sill  is  covered  with  ice  or  snow.  Such  danger  is  entirely 
obviated  by  use  of  the  inexpensive  platform  prescribed  by  the 
state  statute. 

To  this  we  must  add  that  a  caboose  is  used  only  on  slowly 
moving  freight  trains,  while  the  state  act  deals  only  with  fast 
trains,  which  start  so  rapidly  that  mounting  them  is  especially 
dangerous  for  men  who,  in  the  discharge  of  duty,  must  usually 
be  on  the  ground  to  the  last  moment,  for  observation  and  for 
signaling,  and  with  whom  a  few  moments  in  alighting,  when 
the  emergency  signal  is  given,  may  mean  the  difference  between 
safety  and  disaster  to  themselves  and  to  passengers  and  prop- 
jerty  on  such  and  other  trains. 

It  was  to  furnish  facilities  to  employees  for  prompt  and  rea- 
sonably safe  mounting  and  alighting  from  these  fast  trains  and 
for  the  discharge  of  other  duties  without  excessive  danger  that 
the  statute  was  enacted,  and  it  seems  to  me,  for  the  reasons  stat- 
ed, that  permitting  the  use  of  cabooses  without  platforms  does 
not  cover  tile  rear  end  requirements  of  fast  express  and  mail 
trains,  and  that  the  court,  in  its  decision,  makes  a  misapplica- 
tion of  that  permission. 

It  will  excite  surprise  in  many  minds  that  the  plaintiff  rail- 
road company  does  not  make,  as  it  is  believed  many  carriers  do 
make,  such  provision  as  this  statute  requires,  or  its  -equivalent, 
from  motives  of  economy,  as  a  protection  from  injury  to  em- 
ployees and  danger  to  property  as  well  as  from  the  humanitarian 
motive  so  obviously  involved. 

Believing,  as  I  do,  that  the  section  of  the  state  statute  is  a 
humane,  reasonable,  and  intelligent  provision  for  promoting  the 
safety  of  employees,  passengers,  and  property  arising  from 
special  conditions  on  the  lines  of  railway,  and  that  there  is  no 
Federal  provision  having  a  like  purpose,  I  decline  to  share  in 
striking  down  as  unconstitutional  a  law  passed  by  the  legisla- 
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ture  of  Pennsylvania,  approved  by  the  Public  Service  Commis- 
sion of  that  state  as  reasonable  and  necessary,  and,  as  I  think, 
by  its  highest  court  as  constitutional 


WISCONSIN  RAILROAD  COMMISSION. 

BE  WISCONSIN  JITNEYMEN'S  ASSOCIATION. 

[R-2538.] 

Automobiles  —  Powers  of  Commission  —  JtegulaHon  of  jitneys. 

The  Wisconsin  Railroad  Commission  has  no  power  to  regulate  the 
rates  or  other  features  of  jitney  service  after  having  passed  upon  the 
application  of  the  individual  jitney  operators  in  the  first  instance. 

[November  6,  1919.] 

Application  for  increase  in  rates  by  jitney  operators;  dis- 
missed for  want-  of  jurisdiction. 

By  the  Commission:  This  is  an  application  signed  by 
Frank  A.  Kuttig  and  32  other  members  of  the  Wisconsin  Jit- 
neymen's  Association.  The  Commission  is  requested  to  permit 
the  applicants  to  change  and  amend  their  applications  on  file  so 
as  to  state  therein  the  charge  for  fares  would  be  10  cents  per 
passenger  or  three  rides  for  25  cents  instead  of  5  cents  for  the 
carriage  of  passengers  pursuant  to  chapter  546  of  the  Laws  of 
1915.  The  Commission  is  further  asked  to  state  or  determine 
that  under  the  present  existing  circumstances  the  proposed  rates 
as  a  minimum  charge  for  fare  are  reasonable  for  the  services 
furnished.  It  is  also  stated  that  if  the  petition1,  is  granted  the 
applicants  will  make  arrangements  to  issue  tickets  or  tokens 
at  the  rate  of  3  for  25  cents,  which  tickets  or  tokens  will  be  ac- 
cepted as  payment  for  one  ride  by  every  operator  in  the  city  of 
Milwaukee  who  is  a  member  of  the  Wisconsin  Jitneymen's  Asso- 
ciation. 

»  A  hearing  was  held,  pursuant  to  notice,  at  Milwaukee  on 
November  3,  1919.  The  following  appearances  were  entered: 
G.  E.  Bacon  and  other  members  of  the  Wisconsin  Jitneymen's 
Association;  James  D.  Shaw  for  The  Milwaukee  Electric  Kail- 
way  and  Light  Company,  and  Allan  Gottschalk  for  the  Auto- 
mobile Liability  Insurance  Company. 
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Subsequent  to  the  hearing  the  supreme  court  of  the  state  of 
Wisconsin  handed  down  a  decision  in  the  matter  of  Monroe  v. 
Railroad  Commission  of  Wisconsin,  ante,  — ,  in  which  it  was 
decided,  in  effect,  that  chapter  546  of  the  Laws  of  1915  does 
not  empower  the  Railroad  Commission  to  regulate  the  rates, 
routing,  or  other  features  of  jitney  service  after  having  passed 
upon  the  applications  of  the  individual  jitney  operators  in  the 
first  instance.  It  is  evident,  therefore,  that  the  Commission  is 
without  jurisdiction  to  proceed  further  upon  the  application 
herein. 

I*  is  therefore  ordered  that  the  petition  herein  be  and  the 
same  is  hereby  dismissed  for  lack  of  jurisdiction. 

Dated  at  Madison,  Wisconsin,  this  6th  day  of  November, 
1919. 

Railroad  Commission  of  Wisconsin,  John  S.  Allen,  Henry  R. 
Trumbower,  and  John  S.  Allen,  Commissioners. 


CALIFORNIA  RAILROAD  COMMISSION. 

GEORGE  H.  KITTAMS 

v. 

LOS  ANGELES  RAILWAY  CORPORATION. 

[Decision  No.  6735,  Case  No.  1316.] 

Service  —  Extensions  —  Street  railways. 

The'  California  Commission  will  not  require  a  street  railway  com- 
pany to  construct  an  extension  when  it  is  shown  that  the  prospective 
revenues  therefrom  will  not  equal  the  operating  cost  of  the  extension. 

[October*  2,  1919.] 

Petition  for  an  order  requiring  the  defendant  to  extend  its 
street  railway  system  for  a  distance  of  1.6  miles;  dismissed. 

Appearances:  0.  0.  Hartley,  for  complainant;  Gibson,  Dunn 
and  Crcttcher,  for  defendant. 

Brundage,  Commissioner:  The  complainant  in  this  case 
represents  a  number  of  petitioners  residing  in  and  adjacent  to 
Huntington  Park,  Los  Angeles  county,  California,  who  ask  the 
Commission  to  make  an  order  requiring  the  defendant  to  extend 
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its  street  railway  system  from  the  present  terminus  on  the  San- 
ta Fe  avenue  line  south  to  Florence  avenue,  a  distance  of  1.06 
miles.  The  extension  asked  for  is  desired  because  it  would 
accommodate,  according  to  complainant,  a  very  large  number 
of  residents  of  Huntington  Park  and  adjoining  territory.  A 
petition  asking  that  this  extension  be  made  and  containing  about 
eight  hundred  names  was  filed  in  connection  with  the  complaint. 

The  defendant  in  its  answer  states  that  it  is  financially  unable 
to  construct  the  desired  extension  and  that  public  convenience 
and  necessity,  do  not  require  this  expenditure.  Defendant  alse 
states  that  a  double  track  street  railway  line  is  now  maintained 
and  operated  along  Pacific  boulevard  in  Huntington  Park  par- 
allel to  Santa  Fe  avenue 'at  a  distance  of  1500  feet,  and  that 
this  line  furnishes  adequate  service  to  the  public  living  in  this 
vicinity.  The  answer  to  the  complaint  also  makes  the  point 
that  the  defendant  has  no  franchise  or  other  rights  to  construct 
the  extension  prayed  for  and  that  this  Commission  is  without 
jurisdiction  to  order  such  an  extension. 

This  case  was  heard  in  Los  Angeles  on  June  19,  1919.  The 
Commission's  engineering  department  had  been  instructed  to 
make  an  investigation  into  the  merits  of  the  complaint  and  the 
department's  report  was  filed  at  this  hearing. 

The  investigation  shows  that  there  are  now  about  250  res- 
idences and  houses  in  the  district  immediately  tributary  to  the 
proposed  extension,  with  a  maximum  population  of  approxi- 
mately 2000.  The  majority  of  the  patrons  of  the  line  are,  how- 
ever, now  served  either  by  the  Pacific  boulevard  line  or  by  the 
lines  of  the  Pacific  Electric  Railway  running  through  Hunting- 
ton Park. 

It  appears  that  a  single  track  extension,  making  use  of  old 
rail  and  adopting  the  least  expensive  construction  standards, 
could  not  be  built  for  less  than  $25,000.  Assuming  this  cost 
and  also  a  minimum  operation,  namely,  1  one-man  shuttle  car 
giving  about  a  fifteen  minute  service  and  connecting  with  every 
second  car  on  the  Santa  Fe  avenue  line,  the  operating  expenses 
would  amount  to  $22.40  per  day,  to  which  should  be  added  a 
minimum  allowance  for  depreciation,  taxes,  and  interest  of 
$9.29  per  day.  A  minimum  gross  revenue  from  the  extension 
.of  $31.69  would  be  necessary,  therefore,  in  order  to  pay  for  the 
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bare  cost  of  this  service.  .  About  650  cash  fares  per  day  would 
be  required  to  pay  the  expenses  of  operating  the  proposed  exten- 
sion. According  to  the  engineering  department's  estimate,  in 
.the  neighborhood  of  500  cash  fares  per  day  could  be  expected 
from  this  district.  But  since  most  of  these  patrons  now  use  the 
Huntington  Park  line  on  Pacific  boulevard,  probably  not  more 
than  20  per  cent  of  the  500  riders  would  be  additional  fares  to 
the  company.  A  net  gain  in  traffic  of  200  additional  cash  fares 
each  day  could  be  expected,  therefore,  by  reason  of  this  addi- 
tional service.  The  gross  revenue  from  these  fares  would  be 
$10  per  day.  With  gross  expenses  of  $31.69  per  day,  this 
would  mean  a  net  loss  each  day  of  $21.69. 

The  witnesses  for  the  complainant  questioned  this  earning 
estimate  as  too  conservative.  In  view  of  the  fact,  however,  that 
an  eighteen-hour  traffic  check  at  Vernon  and  Santa  Fe  avenues 
was  made  by  the  ^engineering  department, .  with  the  showing 
that  about  1800  persons  on  132  round  trips  ride  in  and  out  of 
the  entire  district  south  of  Vernon  avenue  now  served  bv  the 
Huntington  Park  line,  the  estimate  would  not  seem  unsound. 
From  this  entire  district  at  this  time  the  company  receives  about 
3600  fares  per  day,  with  the  result  that  the  Huntington  Park 
line  is  not  paying  the  expenses  of  operation  since  its  revenue 
per  car  mile  is  only  about  17.3  cents.  It  is  evident  that  its  earn- 
ings would  be  further  decreased  by  the  construction  of  the  pro- 
posed extension. 

Although  Huntington  Park  and  the  adjacent  territory  is  a 
rapidly  growing  community,  it  does  not  appear  from  the  evi- 
dence in  the  case  that  conditions  in  the  near  future  will  change- 
to  an  extent  to  warrant  an  order  as  asked  for  by  the  complain- 
ant because  of  immediate  future  development.  If  later  such  a 
development  should  occur,  the  matter  can  again  be  taken  under 
consideration. 

In  view  of  this  condition  and  also  having  in  mind  the  fact 
that  the  territory  in  question  is  not  without  street  car  service 
(although  the  requested  extension  would  undoubtedly  add  to 
public  convenience),  it  does  not  seem  reasonable  to  require  the 
company  to  construct  this  line  at  this  time. 

I  recommend  to  the  Commission  that  the  complaint  be  dis- 
missed without  prejudice. 
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BE  PBODTJCEBS  WAREHOUSE,  INC. 

[Decision  No.  6753,  Application  No.  4791.] 

Public  utilities  —  What  constitutes  —  Warehouses. 

Cannery  companies,  owning  and  operating  warehouses  for  the 
principal  purpose  of  storing  goods  owned  by  them,  which  have  gener- 
ally made  a  practice  of  receiving  and  storing  goods  for  others,  are 
public  utility  warehouses,  subject  to  the  jurisdiction  of  the  California 
Commission. 

.  [October  9,  1919.] 

Application  for  the  issuance  of  stock;  applicant  held  to  he 
a  public  utility  and  authority  to  issue  $20,000  of  capital  stock 
granted. 

Appearances:  Chickering  and  Gregory,  hy  W.  C.  Fox,  for  ap- 
plicant. 

Loveland,  Commissioner:  Producers  Warehouse,  Incorpo- 
rated, asks  permission  to  issue  $20,000  par  value  of  its  common 
capital  stock. 

From  the  record  herein  it  appears  that  California  Co-opera- 
tive Canneries  owns  canning  plants  at  San  Jose.  In  connection 
with  these  plants  it  has  been  operating  four  warehouses.  The 
total  investment  of  the  canneries  including  the  warehouses  is 
reported  as  being  in  excess  of  $300,000.  In  order  to  issue  valid 
warehouse  receipts  it  has  been  found  advisable  to  transfer  the 
warehouse  business  of  the  canneries  to  a  separate  corporation. 
To  effect  this  end,  California  Co-operative  Canneries  has  caused 
to  be  organized  the  Producers  Warehouse,  Incorporated,  the  cor- 
poration having  an  authorized  capital  stock  of  $50,000,  divided 
into  500  shares  of  the  par  value  of  $100  each.  The  canneries 
has  leased  to  the  warehouse  corporation  its  warehouses  at  an 
annual  rental  of  $100  per  month. 

Applicant  intends  to  issue  forthwith  $11,000  of  its  common 
capital  stock.  All  of  the  stock  will  be  acquired  by  the  Cali- 
fornia Co-operative  Canneries,  approximately  $6,000  in  ex- 
change for  warehouse  tools  and  equipment,  and  $5,000  for  cash 
to  supply  the  warehouse  corporation  with  necessary  working 
capital.    The  testimony  shows  that  the  canneries  will  retain  the 
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ownership  of  all  of  the  stock  issued  by  the  Producers  Ware- 
house, Incorporated,  except  shares  necessary  to  qualify  directors. 

Of  the  $20,000  of  stock  applied  for,  applicant  intends  to  is- 
sue the  remaining  $9,000  from  time  to  time  as  authorized  by 
the  Commission  in  a  supplemental  order  or  orders  in  this  pro- 
ceeding. 

Counsel  for  applicant  takes  the  position  that  Producers  Ware- 
house, Incorporated,  is  not  a  public  utility  subject  to  the  juris- 
diction of  the  Railroad  Commission.  After  having  considered 
the  argument,  as  well  as  the  testimony,  which  shows  that  it  is  a 
common  practice  to  store,  in  warehouses  connected  wijh  canner- 
ies, goods  for  persons  other  than  that  of  the  canneries  owning 
the  warehouse  facilities,  and  that  the  same  practice  will  be  in- 
dulged in  by  applicant,  I  have  reached  the  conclusion  that  this 
Commission  has  jurisdiction  over  the  affairs  of  Producers  Ware- 
house, Incorporated,  and  that  the  corporation  is  a  public  utility. 


CALIFORNIA  RAILROAD  COMMISSION. 

OAKLAND-SAN  JOSE  TRANSPORTATION  COMPANY. 

[Application  No.  4941.] 

EB  O.  L.  SWETT  et  aL 

[Application  No.  4968.] 

[Decision  No.  6758.] 

Monopoly  and  competition  —  Automobiles  —  Railroad  and  express* 
The  mere  fact  that  a  railroad  company  and  a  railroad  express 
company  are  serving  communities  proposed  to  be  served  by  automobile 
truck  line  is  insufficient  cause  for  denying  an  application  for  certificate 
of  public  convenience,  particularly  in  view  of  the  fact  that  the  truck 
line  proposes  to  operate  at  rates  lower  than  those  in  effect  on  the 
railroad,  and  in  addition  will  render  service  at  hours  more  convenient 
to  the  shippers  of  perishable  product.  „ 

[October   18,  1919.] 

Application  for  certificate  of  public  convenience  and  neces- 
sity to  operate  freight  and  express  service  by  auto  trucks  be- 
tween Oakland  and  San  Jose;  granted. 

Appearances:  A.   Turner,  for  applicant  Oakland-San  Jose 
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Transportation  Company ;  E.  M.  Otis,  for  applicants  O.  L.  Swett 
and  Jose  Figeroa;  Harry  T.  Hennessy,  for  United  States  Rail- 
road Administration,  Southern  Pacific  Railroad. 

By, the  Commission:  G.  F.  Nissen  and  A.  C.  Woodward, 
copartners,  doing  business  under  the  fictitious  name  of  Oakland- 
San  Jose  Transportation  Company,  have  petitioned  the  Rail- 
road Commission  for  an  order  declaring  that  public  convenience 
and  necessity  require  the  operation  by  them  of  an  automobile 
truck  line  as  a  common  carrier  of  freight  and  express  between 
Oakland,  San  Jose,  and  intermediate  points. 

O.  L.  Swett  and  Jose  Figeroa,  partners  in  business  under  the 
fictitious  name  of  "S.  and  F.  Auto-Truck  Freight  Line,"  have 
petitioned  the  Railroad  Commission  for  an  order  declaring  that 
public  convenience  and  necessity  require  the  operation  by  them 
of  an  automobile  truck  line  as  a  common  carrier  of  freight  be- 
tween  Oakland,  San  Jose,  and  intermediate  points. 

A  public  hearing  on  these  applications  was  conducted  by  Exam- 
iner Handford  at  Oakland  on  September  30,  1919,  and,  as  the 
routes  sought  by  applicants  are  identical,  the  matters  were  con- 
solidated for  hearing,  were  duly  submitted,  and  are  now  ready 
for  decision. 

Applicants  Nissen  and  Woodward  propose  to  charge  rates  in 
accordance  with  a  schedule  marked  Exhibit  "A"  and  attached 
to  their  application  in  this  proceeding,  and  to  operate  on  a 
schedule  of  one  round  trip,  daily  except  Sunday,  serving,  as  in- 
termediates, the  communities  at  San  Leandro,  Hayward,  Niles, 
Centerville,  Irvington,  Warm  Springs,  Milpitas,  and  Wayne; 
using  as  equipment  one  Moreland  truck,  2£-tons  capacity,  li- 
censed by  State  Motor  Vehicle  Department  under  license  No. 
155473,  and  one  Moreland  truck,  4-ton  capacity,  licensed  by 
State  Motor  Vehicle  Department  under  license  No.  460295; 
other  equipment  is  to  be  added  if  requirement*  of  the  traffic 
justify. 

Applicants  Swett  and  Figeroa  propose  to  charge  rates  in  ac- 
cordance with  a  schedule  filed  with  the  Railroad  Commission  and 
supplemental  Exhibit  "A"  filed  with  their  application  in  this 
proceeding,  and  propose  to  operate  four  round  trips  or  more 
daily  between  Oakland  and  San  Jose,  serving  as  intermediates 
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the  communities  of  San  Leandro,  Hayward,  Niles,  Centerville, 
Irvington,  Warm  Springs,  Milpitas,  and  Wayne ;  using  as  equip- 
ment two  2£-tons  and  two  4^-tons  automobile  trucks,  equipment 
not  yet  having  been  procured  pending  authorization  for  the 
route  herein  applied  for ;  more  equipment  is  to  be  added  by  appli- 
cants if  the  conditions  of  traffic  justify.  Applicants  rely,  as 
justification  for  the  granting  of  the  desired  certificates,  upon  the 
alleged  fact  that  motor  truck  service  is  necessary  to  speed  up 
deliveries  of  through  freight  and  make  delivery  to  intermediate 
points  not  covered  by  railroad  or  other  carriers;  that  there  is  a 
growing  demand  for  auto  truck  freight  service  for  the  better- 
ment of  commercial  interests  and  to  facilitate  freight  transporta- 
tion over  the  route  herein  sought 

Witnesses  for  applicants  testified  as  to  the  investigations  that 
had  been  made  regarding  the  (traffic  possibilities  indicating  the 
necessity  for  the  establishment  of  the  routes  herein  sought ;  as  to 
the  station  and  train  service  on  the  line  of  the  Southern  Pacific 
Railroad  which  is  claimed  to  be  inadequate  and  unsatisfactory 
to  the  shipping  public;  and  as  to  the  facility  that  could  be  of- 
fered shippers  and  consignees,  if  the  desired  service  were  to  be 
established.  'A  witness  engaged  in  the  wholesale  produce  busi- 
ness in  Oakland  for  some  twenty-eight  years  testified  as  to  the 
inadequacy  of  the  present  service  offered  by  the  Southern  Pa- 
cific Cbmpany,  particularly  as  to  the  delay  in  securing  early 
morning  delivery  of  fruits,  vegetables,  and  similar  perishable 
products.  It  appeared  that  market  conditions  require  fruit, 
vegetables,  and  produce  be  in  the  hands  of  the  Commission  mer- 
chants in  the  early  morning,  otherwise  the  produce  has  to  be 
carried  over  until  the  following  day's  market,  resulting  in  de- 
terioration of  the  products  and  thereby  materially  lessening  their 
sale  value.  Delivery  by  truck  results  in  the  produce  being  in  the 
hands  of  Commission  merchants  in  the  early  hours  of  the  morn- 
ing and  in  better  condition  than  when  delivered  by  the  railroad 
or  the  express  company  using  the  railroad  facilities  for  trans- 
portation* The  service  rendered  by  the  express  company  is  stated 
to  result  in  bruised  and  broken  packages,  the  cause  for  which  is 
alleged  to  be  the  frequent  handlings  which  are  required  by  this 
method  of  transportation,  and  deliveries  by  truck  have  resulted 
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in  the  produce  being  delivered  to  the  consignee  in  better  condi- 
tion and  at  an  hour  more  seasonable  for  market  conditions. 

The  granting  of  this  application  is  protested  by  the  United 
States  Railroad  Administration  on  behalf  of  the  Southern  Pa- 
cific Railroad  and  the  American  Railway  Express,  it  being  al- 
leged that  the  service  offered  by  such  utilities  is  adequate  and  at 
reasonable  rates  and  that  the  facilities  offered  by  the  United 
States  Railroad  Administration  are  ample  to  satisfactorily  care 
for  the  needs  of  the  shipping  public  over  the  route  for  which  cer- 
tificates are  herein  sought. 

The  rates  proposed  by  applicants  are  materially  lower  than 
those  of  the  American  Railway  Express,  although  the  character 
of  service  to  be  rendered  is  almost  directly  comparable  with  that 
of  the  express  company  in  that  it  includes  pick-up  and  delivery 
and  prompt  handling  from  point  of  origin  to  destination. 

After  careful  consideration  of  all  the  evidence  in  this  pro- 
ceeding, we  are  of  the  opinion  that  the  public  is  entitled  to  the 
benefit  of  the  lower  rates  offered  by  applicants  herein  for  ap- 
proximately the  same  character  of  service  as  rendered  by  the 
express  company,  there  being  the  added  facility  of  direct  and 
expeditious  transportation  at  hours  suiting  the  demands  of  con- 
signees, a  service,  which,  according  to  witnesses  in  this  proceed- 
ing, has  not  heretofore  been  available  over  the  route  herein 
sought  The  public  is  entitled  to  the  most  expeditious  service 
possible,  and  especially  if  such  service  can  be  obtained  at  a  lower 
rate  than  is  offered  by  other  methods  of  transportation,  and  we 
are  of  the  opinion  that  these  applications  should  be  granted. 


CALIFORNIA  RAILROAD  COMMISSION. 

BE  M.  HAYDIS. 

[Decision  No.  6764,  Application  No.  4833.] 

Automobile*  —  Truck  line  —  Certificates  of  convenience  —  Necessity 

for  additional  service. 

A  certificate  of  convenience  and  necessity  for  the  operation  of  an 

auto  truck  line  in  occupied  territory  will  not  be  granted,  where  there 
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is  no  complaint  as  to  existing  rates  and  the  present  company  is  render* 
ing  adequate  service.  , 

[October  22,  1919.] 

Application  for  certificate  of  public  convenience  and  neces- 
sity to  operate  motor  truck  express  lines;  denied. 

Appearances:  Liggett  and  Liggett,  by  C.  Liggett,  for  appli- 
cant ;  Hendee  and  Rodabaugh,  by  E.  E.  Rodabaugh,  for  Charles 
D.  Boynton,  proprietor,  Boulevard  Express,  protestant;  M.  W» 
Read,  for  the  Atchison,  Topeka  &  Santa  Fe  Railway. 

By  the  Commission :  M.  Haydis  has  petitioned  the  Railroad 
Commission  for  an  order  declaring  that  public  convenience  and 
necessity  require  the  operation  by  him  of  an  automobile  truck 
line  as  a  common  carrier  of  express  and  freight  between  Los 
Angeles  and  San  Diego. 

A  public  hearing  on  this  application  was  conducted  by  Exam- 
iner  Handford  at  San  Diego  on  September  17,  1919,  the  matter 
was  duly  submitted,  and  is  now  ready  for  decision. 

Applicant  proposes  to  charge  rates  in  accordance  with  a  sched- 
ule marked  Exhibit  "A"  and  filed  with  the  application  in  this 
proceeding,  and  to  operate  on  a  schedule  of  one  round  trip,  daily 
except  Saturday.  The  equipment  proposed  to  be  used  consists 
of  one  Kissel  motor  truck,  3-ton  capacity,  licensed  by  State  Motor 
Vehicle  Department  under  license  No.  336577.  Other  equip- 
ment is  to  be  provided  if  the  requirements  of  traffic  justify. 

Applicant  is  operating  a  freight  and  express  service  between 
San  Diego  and  points  in  the  Imperial  Valley  under  the  author- 
ity of  a  certificate  of  public  convenience  and  necessity  issued  by 
the  Railroad  Commission,  and  desires  to  extend  his  route  to  cover 
the  business  between  San  Diego  and  Los  Angeles,  relying,  as 
justification  for  the  granting  of  the  desired  certificate,  upon  the 
alleged  fact  that  the  existing  authorized  motor  truck  line  does 
not  and  cannot  accommodate  and  carry  all  the  freight  offering 
for  transportation  over  the  route  herein  sought. 

At  the  hearing  applicant  requested  that  his  application  he 
considered  on  the  basis  of  through  business  between  San  Diego 
and  Los  Angeles,  no  permit  for  the  carriage  of  local  or  inter- 
mediate business  being  sought  or  desired. 

Applicant  testified  as  to  his  opinion,  based  on  observation, 
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that  ample  business  offered  to  make  the  establishment  of  the 
line  a  profitable  venture,  and  directed  attention  to  the  operation 
of  automobile  trucks  over  the  route  for  which  certificate  is 
sought.  It  appears,  however,  that  the  trucks  which  are  operating 
are  either  on  a  rental  or  contract  basis  and  no  evidence  was  in- 
troduced indicating  that  anyHrucks  were  being  operated  as  com- 
mon carriers  other  than  the  equipment  of  the  Boulevard  Ex- 
press, which  is  regularly  operating  under  certificate  from  the 
Railroad  Commission. 

The  granting  of  this  application  is  protested  by  Charles  D. 
Boynton,  proprietor  of  the  Boulevard  Express,  on  the  basis  that 
adequate  service  and  at  reasonable  rates  was  offered  by  his  line ; 
that  ample  equipment  was  provided  which  was  not  utilized  to 
its  capacity ;  that  the  protestant  was  financially  able  and  willing 
to  provide  any  additional  service  or  equipment  that  might  be 
necessary  to  meet  the  demands  for  motor  truck  transportation 
for  through  business  between  San  Diego  and  Los  Angeles;  that 
no  complaint  had  been  received  as  to  rates  charged  by  protestant 
or  as  to  failure  to  satisfactorily  handle  all  business  offered ;  and 
that  the  route  did  not  offer  sufficient  business  to  justify  the  es- 
tablishment of  a  competing  truck  line  as  a  common  carrier. 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Company  directed 
attention  to  the  service  and  rates  offered  by  the  United  States 
Railroad  Administration  as  its  lessee  and  the  American  Railway 
Express,  and  to  the  ability  of  both  to  provide  ample  service  and 
facilities  for  all  business  offering  for  movement  over  the  route 
herein  sought  by  applicant. 

A  comparison  of  the  rates  proposed  by  applicant  with  those 
of  the  Boulevard  Express  indicate  that  they  are  practically  the 
same  with  the  exception  of  the  rate  on  truck  lot  shipments,  such 
rate  being  approximately  50  per  cent  of  the  rate  in  effect  over 
the  line  of  the  Boulevard  Express.  The  matter  of  truck  lot  rate 
is  not  a  sufficient  reason  for  the  granting  of  the  desired  cer- 
tificate, particularly  when  no  showing  was  made  as  to  any  com- 
plaint by  shippers  and  receivers  of  freight  as  to  the  unreason- 
ableness of  the  rates  now  in  effect  on  the  line  of  a  competing 
truck  carrier.  The  movement  of  commodities  by  truck  lots  is 
usually  on  the  basis  of  contract  hauling  rather  than  movement 
by  a  truck  company  operating  as  a  common  carrier,  and  in  this 
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proceeding  it  was  not  shown  that  any  demand  existed  on  the 
part  of  the  public  for  such  service  to  be  rendered  by  the  appli- 
cant. 

After  careful  consideration  of  all  the  evidence  in  this  proceed- 
ing, we  are  of  the  opinion  that  no  evidence  appears  which  would 
justify  the  granting  of  the  desired  certificate.  The  applicant 
desires  to  extend  his  field  of  operation  as  a  common  carrier  to 
the  through  business  between  Los  Angeles  and  San  Diego,  but 
has  made  no  showing  as  to  public  convenience  and  necessity  oth- 
er than  his  desire  to  serve  the  route  herein  sought.  The  Com- 
mission has  repeatedly  stated  in  its  decisions  on  applications  for 
certificates  of  public  convenience  and  necessity  that  an  affirma- 
tive showing  must  be  made,  and  that  the  desire  of  an  applicant 
to  enter  the 'business,  or  to  expand  his  activities  as  a  common 
carrier,  is  not  sufficient  justification  for  the  granting  of  a  cer- 
tificate. Applicant  herein  has  failed  to  establish  the  fact  that 
public  convenience  and  necessity  require  his  operation  over  the 
route  herein  sought,  and  the  application  must,  therefore,  be  de- 
nied. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

KANSAS  CITY  EAILWAYS  COMPANY 

v. 
KANSAS  CITY. 

[Case  No.  1465.] 

Constitutional  law  —  Impairment  of  contract  —  Franchise  rates, 

1.  It  is  the  duty  of  the  Missouri  Commission  to  fix  reasonable 
street  railway  rates,  notwithstanding  the  fact  that  a  rate  has  been 
fixed  in  the  company's  franchise. 

Return  —  Operating  expenses  —  Fixed  charges. 

2.  A  street  railway  company  is  entitled  to  rates  sufficiently  high 
to  insure  the  payment  of  operating  expenses  and  fixed  charges,  where 
the  fixed  charges  capitalized  at  7  per  cent,  amount  to  less  than  the 
"bare  bones"  value  of  its  property. 

Sei*vice  —  Duty  to  render  —  Rates. 

3.  It  is  the  primary  duty  of  a  street  railway  company  to  render 
adequate  service,  and  when  a  rate  increase  is  granted,  its  principal 
purpose  is  to  enable  the  company  to  render  such  service. 
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Service  —  Street  railway  —  Schedules  —  Jitney  competition. 

4.  A  liberal  policy  should  be  pursued  in  making  street  railway 
schedules  if  the  company  hopes  successfully  to  compete  with  jitneys. 

Service  —  Street  railways  —  Short  loops. 

6.  Street  railway  cars  should  be  short-looped  whenever  prac- 
ticable showing  destination  signs,  and  should  not  be  removed  from 
service  before  reaching  their  destination,  except  in  case  of  bad  order. 

Service  —  Street  railways  —  One-man  cars. 

6.  The  use  of  one-man  cars  should  be  increased  to  the  maximum 
practical  limit  with  careful  consideration  to  safety  of  passengers, 
where  a  street  railway  company  is  experiencing  difficulty  in  meeting 
operating  expenses. 

Return  —  Street  railways  —  Efect  of  increase  in  fares  on  revenue. 

7.  The  Missouri  Commission  will  not  refuse  to  permit  a  street 
railway  company  to  increase  its  fares  on  the  mere  contention  that 
such  an  increase  will  result  in  loss  of  patronage  and  earnings  of  the 
company,  in  the  face  of  undisputed  evidence  that  the  company  must 
h^ve  increased  revenue  if  it  is  to  continue  to  serve  the  public. 


Bates    —Street  railways  —  Fares  in  different  cities. 

Discussion  of  street  railway  fares  in  various*  cities,  p.  038. 

Return  —  Operating  expenses  —  Street  railways  —  Operating  costs 
per  passenger. 

Table  showing  street  railway  operating  costs  per  passenger,  p.  940. 

(Bean,  Commissioner,  dissents.) 
[August  4,  1919.] 

Application  for  further  increase  in  street  railway  fares.  For 
former  proceedings  see  6  Mo.  P.  S.  C.  157,  P.U.R.1918E,  190. 
It  was  stipulated  in  connection  with  a  motion  for  a  rehearing 
filed  by  the  city  of  Kansas  City  on  August  19,  1919,  that  such 
motion  should  be  held  in  abeyance  pending  determination  of  the 
Supreme  Court  of  the  United  States  of  proceedings  there  pend- 
ing involving  the  legality  of  the  action  of  the  Commission  in  the 
former  proceedings.  The  Commission  in  this  case  granted  an  in- 
crease for  the  period  of  a  year  as  follows:  From  6  cents  for 
passengers  over  twelve  years  of  age  to  8  cents,  cash  fare,  with  2 
tickets  for  15  cents,  7  for  50  cents,  or  50  for  $3.50,  one-half  of 
such  sums  for  the'  transportation  of  passengers  between  the  ages 
of  eight  and  twelve.  Tne  company  was  also  required  to  provide 
tickets  or  metal  discs  for  the  sale  of  transportation  in  bulk  and 
to  place  the  same  on  sale  on  its  cars  and  other  convenient  loca- 
tions. 

Appearances:  Frank  Hagerman,  R.  P.  Higgins,  and  Clyde 
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Taylor,  for  complainant ;  E.  M.  Harber,  M.  A.  Fyke,  and  E.  P. 

Halstead,  for  defendant. 

Busby,  Chairman: 

1.  The  Issues. 

On  February  14,  1918,  the  Kansas  City  Railways  Company, 
a  corporation  owning  and  operating  the  street  railway  system  at 
Kansas  City,  Missouri,  and  hereinafter  referred  to  as  "the  com- 
pany," filed  its  petition  herein  for  an  order  authorizing  it  to 
increase  its  fares,  the  allegations  of  which  petition,  omitting 
formal  parts,  are  as  follows: 

"1.  It  is  the  owner  and  operator  of  the  reorganized  street 
railway  system  at  Kansas  City,  Missouri.  The  receivership  of 
its  predecessors,  the  plan  of  their  reorganization,  and  the  fran- 
chise  under  which  it  is  operating  are  matters  considered  iifc  pro- 
ceedings heretofore  here  pending  (3  Mo.  P.  S.  C.  593,  P.U.R. 
1916E,  544),  a  reference  to  which  is  now  made  as  if  fully  set 
out  herein. 

"2.  The  franchise  is  of  mutual  advantage  to  the  public,  the 
city  and  the  company,  including  bond  and  stockholders.  Under 
its  provisions,  the  property  was  dedicated  to  public  use  under 
terms  requiring,  first,  public  service,  and  second,  a  return  of  6 
per,  cent  upon  an  agreed  valuation.  Out  of  this  return,  interest 
was  required  to  be  paid  upon  an  approved  bonded  debt.  It  was 
prepared  with  care  upon  correct  tables  of  the  average  reasonable 
expense  and  revenue  on  the  basis  of  a  5-cent  passenger  fare. 
From  such  revenue  the  property,  under  normal  conditions,  is 
reasonably  certain  to  pay  all  necessary  expenses,  give  all  need- 
ful service,  pay  the  6  per  cent  return  out  of  which  the  bonded 
interest  would  be  met,  and  set  aside  a  substantial  surplus  so  that 
the  city  will,  to  that  extent,  become  an  equitable  part  owner. 
This  franchise  was  in  all  respects  complied  with,  and  met  with  so 
much  success  that  for  the  first  three  years  of  operation  there- 
under, first-class  street  car  service  satisfactory  ,to  the  public  was 
rendered,  old  matured  debts  refunded,  and  large  sums  of  new 
money  raised  and  put  into  improvements.  In  addition  to  this, 
operating  and  fixed  charges  were  promptly  met  and  there  was 
realized  a  surplus  horn,  income  aggregating  over  $400,000  per 
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year,  none  of  which  went  to  the  owners  of  the  property,  but  un- 
der §  27  inured  to  the  benefit  of  the  city. 

"3.  Early  in  1917,  war  was  declared  between  the  United 
States  and  Germany.  The  direct  result  thereof  was  an  extraor- 
dinary changed  condition,  resulting  in  such  a  largely  increased 
expense  for  material,  supplies,  laborr  financing,  and  taxes  as 
endangers  the  property  and  the  rights  of  the  public  under  the 
franchise.  For  the  year  ending  July  14,  1918,  solely  upon  ac- 
count of  such  extraordinary  war  conditions,  there  will  bo,  at 
present  prices,  which  instead  of  decreasing  will  be  hereafter 
still  further  increased,  an  additional  expense  over  the  previous 
.  year  of  over  $1,300,000 ;  of  this  the  increase  in  the  price  of  coal 
alone  will  be  $400,000,  that  of  oil  $100,000,  of  labor  $350,000, 
and  the  cost  of  money  more  than  3  per  cent  or  $260,000.  Be- 
sides these,  there  will  be  other  large  increases  in  the  cost  of  other 
materials  and  supplies  and  in  the  amount  of  taxes,  which,  as  yet, 
have  not  been  fixed  by  the  public  authorities.  All  of  the  said 
increases  are  of  such  extensive  and  extraordinary  nature  that 
they  could  not  in  1914  have  been  by  any  one  contemplated  or 
reasonably  foreseen.  At  a  fare  limited  to  5  cents,  it  will  be 
impossible,  as  long  as  such  extraordinary  conditions  obtain,  to 
give  to  the  city  and  those  interested  the  full  advantages  of  the 
franchise  provisions  of  an  up-to-date  street  railway  system  in  a 
rapidly  and  constantly  growing  community,  make  the  additions 
and  improvements  called  for,  allow  the  company  to  earn  at  the 
legal  rate  interest  upon  the  money  invested,  and  meet  the  gen- 
eral demands,  not  of  a  franchise  nature,  for  contributions  for  or 
towards  public  improvements  and  undertakings. 

"After  return  to  anything  like  prewar  normal  conditions,  it 
will  again  be  possible  to  carry  out  the  entire  spirit  of  the  fran- 
chise with  the  passenger  revenue  based  upon  that  fare.  The 
relief  now  sought  is,  therefore,  temporary  in  nature,  to  continue 
only  so  long  as  the  Commission  shall  determine  to  be  necessary 
to  meet  the  present  abnormal  situation. 

"4.  The  franchise  expressly  provides  that  (a)  nothing  there- 
in 'shall  be  so  construed  to  take  away  or  abridge  any  power  now 
or  hereafter  possessed  by  the  state  ...  to  supervise  or 
regulate  the  operation  of  the  property  .  .  .'  and  it  'may 
at  any  time  employ  any  power  it  has  for  that  purpose     •     • 
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and  (b)  for  its  submission  to  the  Commission  so  as  to  obtain  the 
necessary  certificates  'to  enable  the  company  to  perform  the 
obligations  and  exercise  the  rights  and  privileges  conferred  by* 
it. 

"To  the  end,  therefore,  that  neither  the  company  nor  public 
may  be  crippled  by  the  said  unforseen  and,  extraordinary  in- 
crease in  expense,  an  appeal  is  hereby  made  to  the  Commission 
to  make  a  reasonable  increase  in  fares  upon  such  conditions  as 
may  be  fair  and  just  in  view  of  the  changed  conditions  aforesaid, 
retaining  control  and  supervision  of  any  additional  revenue  col- 
lected, to  the  end  that  it  shall  be  applied  solely  to  the  payment 
of  the  increased  expense,  hereinbefore  mentioned,  necessary  to 
be  paid  to  render  first-class  service." 

On  March  7,  1918,  Kansas  City,  Missouri,  defendant,  filed 
its  answer,  alleging  in  substance  that  under  the  powers  granted 
by  the  Constitution  and  statutes  of  the  state,  and  by  the  city 
charter  adopted  in  1908,  that  the  city  was  authorized  to,  and  did, 
enter  into  a  franchise  agreement  with  the  company,  whereby  the 
company  was  required  as  the  price  or  condition  of  the  city's 
consent  to  the  use  of  its  streets,  to  carry  passengers  at  fixed 
rates,  with  free  transfers,  for  the  franchise  period  of  thirty 
years  from  July  7,  1914;  that  such  franchise  became  a  binding 
contract  for  thirty  years ;  and  that  the  state  could  not  thereafter 
during  such  period,  without  the  consent  of  the  city,  regulate  the 
rates  of  fare  specified  in  the  franchise.  Also,  that  the  facts  did 
not  justify  an  increase  of  the  franchise  rates,  even  though  it  be 
held  that  the  state,  acting  through  the  Commission,  had  the  pow- 
er to  regulate  the  rates. 

After  full  hearings  by  the  entire  Commission,  a  report  and 
order  in  the  case  were  duly  filed  and  issued  by  a  majority  of  the 
Commission  on  June  22,  1918,  wherein  the  pleas  to  the  juris- 
diction of  the  Commission  were  overruled,  a  finding  was  made 
that  the  existing  rates  were  insufficient,  unjust,  and,  unreason- 
able,  and  the  company  was  permitted  to  increase  its  maximum 
intrastate  rate  for  transporting  passengers  over  twelve  years  of 
age  on  its  lines  within  Kansas  City,  Missouri,  from  5  to  6  cents, 
and  to  charge  such  increased  rate  for  a  temporary  period  of  one 
year  from  July  15,  1918,  with  full  reservation  of  jurisdiction  in 
the  Commission  to  thereafter  hold  further  hearings,  and.  termi- 
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nate  or  continue  the  6-cent  rate  for  a  further  period  or  fix  such 
other  rates  for  the  company  as  might  be  required  by  conditions. 
Kansas  City  Eailways  Company  v.  Kansas  City,  6  Mo.  P.  S.  C. 
157,  P.U.R.1918E,  190. 

Thereafter  the  case  was  duly  taken  by  writ  of  certiorari  to 
the  circuit  court  of  Cole  county,  wherein  on  September  7,  1918, 
the  finding  and  order  of  the  Commission  were  set  aside  and  an- 
nulled ;  whereupon  the  case  was  appealed  to  the  supreme  court 
of  the  state,  and  on  December  31,  1918,  the  judgment  of  the 
circuit  court  was  reversed,  and  the  decision  and  order  of  the  Cora- 
mission,  upon  both  the  question  of  jurisdiction  of  the  Commis- 
sion and  the  necessity  for  an  increased  rate,  were  fully  affirmed 
by  the  court.  Kansas  City  v.  Public  Service  Commission,  210 
S.  W.  381,  P.U.R.1919D,  422. 

On  granting  the  appeal  to  the  supreme  court,  one  of  the  judges 
of  that  court  entered  an  order  continuing  the  6-cent  rate  in  effect 
pending  the  decision  of  the  court,  and  on  July  11,  1919,  this 
Commission  entered  a  supplemental  order  continuing  the  6-cent 
rate  in  effect  pending  this  further  report  and  order  by  the  Com- 
mission in  the  case,  with  the  result  that  the  6-cent  rate  has  been 
in  continuous  effect  since  July  15,  1918. 

Further  public  hearings  were  held  by  the  Commission  at 
Kansas  City  on  July  1,  1919,  and  at  Jefferson  City  on  July  7, 
1919.  On  the  date  of  the  last  hearing,  the  company  filed  its 
supplemental  motion  for  authority  to  further  increase  its  ratefe 
as  follows : 

"Now  comes  The  Kansas  City  Railways  Company,  and  re- 
spectfully shows : 

"First:  That  under  and  by  virtue  of  the  order  made  herein 
on  t^e  22nd  day  of  June,  1918,  the  complainant  has  collected 
a  fare  of  6  cents  per  passenger  on  its  lines  in  Missouri;  that 
from  the  15th  day  of  July,  1918,  complainant  has  collected  a 
fare  of  6  cents  upon  all  interstate  transportation,  originating 
either  in  Missouri  or  Kansas;  that  since  the  15th  day  of  April, 
1919,  the  complainant  has  collected  a  rate  of  6  cents  upon  all 
intrastate  transportation  originating  in  Kansas. 

"That  the  complainant,  the  Kansas  City  Railways  Company 
has  found  said  rate  of  6  cents  to  be  wholly  inadequate,  insuf- 
ficient, noncompensatory,  and  confiscatory. 
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"That  since  July  15,  1918,  the  wages  of  its  trainmen  have 
been  increased  from  the  minimum  of  25  cents  per  hour  to  a  mini- 
tnurn  of  40  cents  per  hour,  and  from  a  maximum  of  33  cents  per 
hour  to  a  maximum  of  45  cents  per  hour. 

"That  all  other  expenses  connected  with  the  business  of  com- 
plainant have  greatly  increased,  as  compared  with  the  expense 
at  the  time  of  the  former  hearing;  that  in  the  past  two  years  the 
complainant  has  accrued  a  corporate  deficit  of  approximately 
two  million  four  hundred  thousand  dollars,  which  deficit  is  con- 
stantly increasing. 

"That  the  present  rate  of  fare  is  not  sufficient  to  meet  the  ex- 
pense of  operating  the  property. 

:  -"Wherefore,  complainant  moves  and  prays  that  it  be  per- 
mitted to  increase  its  maximum  intrastate  charge  for  transport- 
ing each  passenger  over  twelve  years  of  age  on. its  lines  in  Kan- 
sas City,  Missouri,  to  10  cents  cash  or  2  tickets  for  15  cents ;  that 
the  company's  intrastate  charge  for  transporting  passengers  be- 
tween the  age  of  eight  and  twelve  years  on  its  lines  in  Kansas 
City,  Missouri,  shall  be  one-half  of  the  rate  for  passengers  above 
the  age  of  twelve  years. 

"Complainant  prays  that  such  rates  be  made  effective  on  July 
15,1919." 

The  case,  therefore,  comes  on  for  our  further  report  and  or- 
ders upon  the  entire  record  before  us. 

2.  Jurisdiction. 

[1]  In  addition  to  the  decision  of  the  supreme  court  in  this 
case,  supra,  the  co\irt  has  also  fully  affirmed  the  majority  report 
of  the  Commission,  holding  that  the  Commission  had  the  right 
and  power  to  increase  the  franchise  rates  of  the  street  railway 
company  in  the  city  of  St.  Louis,  and  this  question,  having  thus 
been  settled,  need  not  be  further  discussed  in  this  case.  Be 
United  Eailways  Company  of  St.  Louis,  5  Mo.  P.  S.  C.  725, 
P.U.E.1918B,  815 ;  Ke  United  Eailways  Company  of  St.  Louis, 
6  Mo.  P.  S.  O.  67,  P.U.E.1918D,  392;  St.  Louis  v.  Public  Serv- 
ice Commission,  207  S.  W.  799,  P.U.E.19190,  10.  It  is  there- 
fore not  only  within  our  power  but  it  is  also  our  plain  duty  to 
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8.  Valuation,  Revenues,  and  Expenses. 

(1)  Capitalization. 

The  bonds,  notes,  injury,  and  damage  certificates  and  stock  of 
the  company  outstanding  aggregate  $31,389,474.67,  consisting 
of  long  term  debt  $29,812,277.70,  short  term  debt  $1,477,196.96, 
and  common  stock  $100,000.  [The  exhibits,  Nos.  38  and  39, 
showing  the  details  of  this  capitalization  which  are  included  in 
the  Commission  report,  are  here  omitted.] 

The  company  serves  the  cities  of  Kansas  City,  Missouri,  In- 
dependence, Missouri,  portions  of  Jackson  county,  Missouri, 
Kansas  City,  Kansas,  and  Rosedale,  Kansas.  The  total  funded 
debt  and  short-term  debt  on  the  entire  property  is  $31,165- 
346.96,  excluding  deferred  injury  and  damage  certificates.  As 
approximately  85  per  cent  of  the  total  value  of  the  property  as 
at  May  31,  1919,  is  in  Missouri,  there  should  be  assigned  to  Mis- 
souri 85  per  cent  of  $31,165,346.96  or  $26,490,544.92.  This 
amount  is  divided  between  interstate  and  intrastate  business, 
12.5  per  cent  and  87.5  per  cent  respectively,  thereby  assigning 
$23,179,226.80  of  the  total  funded  and  short-term  debt  to  Mis- 
souri intrastate  business. 

r 

(2)   Valuation. 

[2]  Of  the  total  capital  value,  $36,120,768.55,  claimed  by 
the  company  as  at  May  31,  1919,  $30,608,262.17,  or  approxi- 
mately 85  per  cent  is  Missouri  capital  value,  and  $5,512,506.38 
is  Kansas  capital  value.  From  the  Missouri  capital  value  $30,- 
008,262.17,  we  deduct  bond  discount,  $753,832.96  and  intan- 
gible (franchise  value)  $6,148,806.56,  a  total  of  $6,902,639.52, 
leaving  $23,705,622.65,  the  "bare  bones"  value  of  the  Missouri 
property.  Of  this  amount  87.5  per  cent,  or  $20,742,419.82  is 
the  "bare  bones"  value  of  the  Missouri  intrastate  property. 

The  company  asks  authority  to  increase  its  rates  sufficiently 
to  pay  operating  expenses  and  fixed  charges.  The  question  no\y 
arises  whether  or  not  the  fixed  charges,  on  that  portion  of  the 
long  and  short-term  debt  assignable  to  Missouri  intrastate  busi- 
ness, exceeds  a  reasonable  return  on  the  fair  present  value  of  the 
company's  property  used  in  the  Missouri  intrastate  business. 
The  fixed  charges  on  the  Missouri  intrastate  property  for  the 
eleven  months  ended  May  31,  1919,  as  submitted  by  the  com- 
pany, are  $1,314,481.79.  Computed  on  this  basis,  the  fixed 
charges  for  a  year  would  be  $1,433,980.13.,  This  amount,  capi- 
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talized  at  7  p6r  cent,  is  $20,485,430.40.  As  this  amount  is  ap- 
proximately $257,000  less  than  the  "bare  bones"  value  of  the 
Missouri  intrastate  property,  it  appears  evident  that  the  com- 
pany should  be  permitted  to  earn  operating  expenses  and  fixed 
charges. 

(3)  Comparative  Operating  Statements. 

Comparative  income  statements  submitted  by  the  company 
show  the  following: 

EXHIBIT  NO.  33. 
System— For  Periods  from  July  1,  1917  to  May  31,  1919. 


Revenue  from  transportation  

Revenue  from  other  operations  

Revenue  from  power    

Miscellaneous    income — joint    

Operating  Expenses: 
Maintenance: 

Way  and  structures  

Equipment   

Power  plant  and  buildings 

Power — operating    

Conducting  transportation    

Traffic    

Board  of  control  

Injuries  and  damages  after  7-8-14 

Amortization   of  franchise    

General  and  miscellaneous   

Total  operating  expenses  

Taxes    

Auxiliary  operations — power    

Total  operating  expenses  and  taxes  .... 

Operating  income 

Interest  on  joint  net  operating  deficit 

Net  operating  income   

Miscellaneous   income — company    

Company  income  

Deductions : 

Bond  and  note  interest   

Bond  discount  and  expenses 

Services  of  registrars  and  trustees  

Interest  on  Kansas  injuries  and  damages 

certificates  

Interest  on   Missouri  injury  and  damage 

certificates  

Cash  payments  injury  and  damage,  Kansas 
Miscellaneous    

Total  deductions   

Profit  and  lota 

1  Deficit. 
P.U.R.1920A. 


July  1,  1918 

to 
May  31,  1919. 

July  1,  1917 

to 
June  30,  19  J  8. 

$5,835,921.91 

84,523.77 

1,365,619.05 

14,313.07 

$6,622,706.17 

104,892.60 

1,432.561.22 

12,244.40 

$7,300,377.80 

412,575.18 

761,754.25 

271,430.74 

950,263.86 

2,569,955.81 

1,719.09 

29,505.94 

412,545.50 

916.66 

528,886.18 

$8,172,404.39 

547,161.23 

496,518.74 

247,481.54 

1,024,584.76 

1,985,609.00 

7,091.64 

26.578.42 

519,392.75 

1,000.00 

509,795.50 

$5,948,553.21 

472,293.94 

1,240,475.48 

$5,365,213.58 

517,125.18 

1,159,183.08 

$7,670,322.63 

$7,041,521.84 

1  $369,944.83 
10,426.11 

$1,130,882.55 

X  $380,370.94 
6,544.36 

$1,130,882.55 
17,35 1.70 

1  $373,826.58 

$1,148,234.25 

$1,559,851.64 

147,697.45 

2,866.13 

1,764.69 

5.453.73 

1,008.74 

900.49 

$1,497,155.69 

18,806.75 

4,313.27 

6,934.32 

'  35,099.40 

6,026.00 

19,908.95 

$1,719,542.87 

$1,587,253.38 

1$2, 093, 369. 45 1    1  $439,019.13 


KANSAS  CITY  RAILWAYS  CO.  v.  KANSAS  CITY. 


935 


In  period  ending  May  31,  1919,  $24,522.22  covering  pennies 
impounded  in  Kansas  Bank  is  not  included  in  Revenue  from 
Transportation. 

EXHIBIT  NO.  34. 
Missouri — For  periods  from  July  1,  1917  to  May  31,  1919. 

July  1,  1918    July  1,  1917 

to  i  to 

May  31,  1919.  June  30,  1918. 


Revenue  from  transportation   . 
Revenue  from  other  operations 

Revenue  from  power   

Miscellaneous  income — joint  .. 


Operating  Expense*: 
Maintenance : 

Way  and  structures  , 

Equipment 

Power  plant  and  buildings  . . , 

Power — operating    

Conducting  trans  jortation    , 

Traffic    \ 

Board  of  control   

Injuries  and  damages  after  7-8-14 

Amortization  of  franchise 

General  and  miscellaneous 


$4,934,551,651    $5,533,170.33 


74.581.64 
1,365,619.05 
14,313.07 


Total  operating  expenses 

Taxes    

Auxiliary  operation — power   , 


Total  operating  expenses  and  taxes 


Interest  on  rut  operating  deficit 
Net  opert  ting  income   ...*.. 


$6,389,065.41 


340,046.20 

628.899.57 

222,983.07 

801,319.05 

2,154,041.91 

1,544.36 

29,505.94 

348,074.76 

916.66 

444,237.79 


$4,971,569.31 

376,161.10 

1,249,475.48 


$6,597,205.89 


1  $208,140.48 
10,426.11 


92.516.80 

1,432,561.22 

12,26Y.10 


$7,070,515.45 


467,873.46 
427,747.20 
212,781.33 
861,952.99 
1,657,203.20 

5.932.87 

26,578.42 

417,951.82 

1,000.00 
425,439.51 


$4,504,460.80 

403,732.00 

1,159,183.00 


$6,067,375.00 


$1,003,139.00 


1  $218,566.59     $1,003,130.00 


l  Deficit. 

Exhibit  No.  33,  supra,  shows  actual  revenues  and  expenses 
for  the  eleven  months  ended  May  31,  1919,  and  for  the  year 
ended  June  30,  1918,  for  the  entire  system.  The  same  results 
for  Missouri  are  shown  in  Exhibit  No.  34,  supra.  This  latter 
exhibit  shows  operating  revenues  for  the  eleven  months  ended 
May  31,  1919,  to  the  amount  of  $6,389,065.41,  and  operating 
expenses  and  taxes  for  the  same  period  to  the  amount  of  $6,- 
597,205.89,  leaving  a  deficit  of  $208,140.48.  In  other  words, 
the  company  failed  to  make  operating  expenses  by  $208,140.48. 
During  this  same  period,  the  fixed  charges  on  the  Missouri  por- 
tion of  the  property  amounted  to  $1,503,026.35.  Therefore,  the 
Missouri  portion  of  the  property  failed  to  earn  operating  ex- 
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under  the  old  wage  schedule.  The  maximum  wage  under  the 
new  schedule  is  3  cents  less  than  that  awarded  by  the  War  La- 
bor Board  in  cities  the  size  of  Kansas  City.  In  all  other  de- 
partments of  the  company  wages  have  been  increased  3  cents  an 
hour.  The  increase  to  supervisors  has  as  yet  hot  been  worked 
out,  but  will  probably  vary  from  $15  to  $17.50  per  month.  No 
increase  was  granted  to  employees  earning  $225  or  more  per 
month.  The  company  estimates  that  the  total  wage  increase  will 
amount  to  $575,000  per  annum.  This  item  must  receive  con- 
sideration in  fixing  the  rate  of  fare. 

4.  Fares 

(1)  Fares  in  Other  Cities. 

The  fares  in  other  cities,  somewhat  comparable  in  size  with 
Kansas  City,  as  reported  in  the  April  and  June,  1919,  numbers 
of  "Aera"  are  as  follows: 

"Pittsburg,  Pennsylvania  (Pop.  586,196).  Two  zones,  5-cent 
central  zone;  7-cent  overlapping  outside  zone.  Approved  by 
State  Public  Service  Commission.  Company  in  the  hands  of 
Receiver." 

Note:  Above  rates  to  be  abandoned  for  a  uniform  cash  fare 
of  10  cents,  or  2  tickets  for  15  cents,  effective  July  15,  1919. 
(Kealy's  testimony.) 

"Los  Angeles,  California  (Pop.  535,485).  Company,  ib  spite 
of  operating  economies,  such  as  skip  stops,  turnbacks,  etc.,  in- 
augurated with  the  consent  of  the  city,  has  been  compelled  to 
apply  to  State  Eailroad  Commission  for  relief.  Asks  establish- 
ment of  1£  mile  5-cent  central  zone.  Eight  cents  for  rides  out- 
side thereof,  with  20-ticket  commutation  book,  to  be  used  within 
ten  days,  not  more  than  two  rides  a  day,  for  $1.    Case  pending. 

"Minneapolis,  Minnesota  (Pop.  373,448).  The  Minneapolis 
Street  Railway  Company,  has  accepted  the  city  council's  figure 
of  $24,000,000  as  the  value  of  its  property  and  a  7  per  cent  re- 
turn thereon.  Work  upon  a  service-at-cost  franchise  has  begun. 
It  was  originally  proposed  that  there  should  be  a  profit  sharing 
arrangement  between  the  company  and  the  city,  but  the  payment 
of  the  entire  surplus  to  the  city,  to  be  used  either  for  fare  reduc- 
tion purposes  or  for  municipal  purposes,  is  now  being  urged. 

"Seattle,  Washington  (Pop.  366,445).    One  of  the  first  acts 
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of  the  city  upon  taking  over  the  operation  of  the  local  street 
railway  system  was  to  abolish  all  free  transportation,  except  for 
certain  employees  of  the  company.  City  policemen,  firemen,  and 
other  employees,  hitherto  carried  at  the  expense  of  the  company, 
are  now  paying  fare.  The  public  utilities  committee  of  the  com- 
mon council  sees  the  necessity  of  additional  revenue,  and  an  or- 
dinance making  the  rate  6  cents,  with  an  additional' charge  of 
2  cents  for  transfers,  has  been  prepared,  A  6-cent  fare  is  already 
in  effect  on  the  lines  of  the  privately  owned  Seattle  &  Rainer 
Valley  Company,  having  been  granted  by  the  Washington  Pub- 
lic Service  Commission. 

"Portland,  Oregon  (Pop.  308,399).  Six-cent  fare  in  effect. 
Ordered  by  State  Public  Service  Commission. 

"Indianapolis,  Indiana  (Pop.  283,622).  One-cent  transfer 
charge  granted  as  an  emergency  measure.  Order  State  Public 
Service  Commission.  Withdrawn  after  signing  of  armistice. 
Reduced  rate  tickets  abolished. 

"Denver,  Colorado  (Pop.  268,439).  Company  was  first  grant- 
ed a  6-cent  fare  by  both  Public  •Utility  Commission  and  city. 
Later  Public  Utilities  Commission  granted,  after  a  valuation  of 
the  company's  property,  7-cent  fare,  plus  one  cent  for  transfer. 
City  did  not,  however,  consent  to  this  increase  and  state  supreme 
court  later  decided  that  the  Commission  was  without  power. 
Fare  was  then  reduced  to  6  cents.  Cost-of-service  plan  being 
negotiated. 

"Effort  being  made  to  rescind  ordinance  permitting  6-cent 
fare.  Ex-President  Taft  has  urged  city  to  maintain  present  rate, 
saying  that  company  cannot  operate  for  less. 

"Rochester,  New  York  (Pop.  264,714).  The  New  York  State 
Railways  has  applied  to  the  court  of  appeals  for  a  rehearing  of 
the  Quinby  case,  223  N.  Y.  244,  P.U.R.1918D,  30?  119  N.  E. 
433,  in  which  the  court  decided  that  the  Public  Service  Com- 
missions of  New  York  State  had  never  been  given  by  the  legis- 
lature jurisdiction  to  increase  rates  stipulated  in  franchise  agree- 
ments. A  number  of  other  New  York  State  companies  have 
intervened.  The  city  has  so  far  consistently  refused  to  permit 
an  increase  of  fares  over  the  rates  named  in  the  franchise. 

"Providence,  Rhode  Island   (Pop.  259,895).     Three  5-cent 
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zones,  with  one  cent  for  transfer.    Ordered  by  State  Public  Utili- 
ties Commission.    Company  in  the  hands  of  a  Receiver." 

(2)  Fares  Proposed  by  the  Company. 

The  company  by  its  supplemental  motion,  supra,  asks  author- 
ity to  increase  its  rates  from  6  cents  for  adults,  and  2£  cents 
for  children  under  twelve  years  of  age,  to  10  cents  cash  fare  or 
two  tickets  for  15  cents  for  adults,  and  to  a  cash  fare  of  5  cents 
oi  4  tickets  for  15  cents  for  children  between  the  ages  of  eight 
and  twelve  years.  The  company  claims  that  the  large  differential 
between  the  proposed  cash  fare  and  ticket  fare  would  result  in 
the  use  of  tickets  by  95  per  cent  of  the  car  riders,  thereby  great- 
ly reducing  loss  of  revenue  to  the  company  by  theft 

3.  Cost  of  Service. 

In  order  to  eliminate  the  abnormal  conditions  that  existed 
during  the  year  ended  June  30,  1919,  the  company  made  an 
analysis  of  the  cost  of  transporting  a  passenger  on  the  basis  of 
operating  results  for  the  months  of  May  and  June,  1919,  and 
passengers  carried  during  the  month  of  May,  1918,  May,  1919, 
June,  1918,  and  June,  1919.  The  results  of  this  analysis  are 
shown  in  Exhibit  51,  as  follows: 

In  order  to  ascertain  the  cost  of  transporting  a  Missouri  in- 
trastate passenger!  we  have  made  the  following  analysis  of  Ex- 
hibit No.  51: 

P.U.R.1920A. 
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The  number  of  passengers  carried  in  May  and  June,  1919,  is 
below  normal.  An  examination  of  Exhibit  46  shows  that  the 
number  of  passengers  carried  during  the  months  of  May  and 
June,  19 18, "are  fairly  representative  of  normal  traffic  conditions. 
On  the  basis  of  our  analysis,  we  conclude  that  the  total  cost  of 
transporting  a  Missouri  intrastate  passenger,  including"  fixed 
charges,  is  about  7.8  cents.  This  cost  will  vary  with  changed 
conditions,  some  of  which  can  be  controlled  by  the  company. 
We  have  suggested  some  changes,  which  we  believe  will  not  only 
better  the  service,  but  also  result  in  a  reduction  in  the  cost  of 
transporting  a  passenger. 

6.  County  Business  Small. 

Evidence  previously  introduced  by  the  company  shows  that 
the  business  in  Jackson  county  outside  of  Kansas  City,  Missouri, 
is  about  3  per  cent  of  the  total  Missouri  business ;  and  that  the 
cost  of  operation  for  such  outside  business  bears  about  the  same 
relation  to  income  from  that  business  that  the  total  investment 
and  operating  cost  of  the  entire  Missouri  business  bears  to  the 
entire  Missouri  income.  It,  therefore,  appears  that  the  inclu- 
sion  of  this  business  in  the  total  does  not  change  the  rates,  and 
for  the  purposes  of  the  case  may  be  disregarded. 

7.  Financial  Condition  Critical. 

The  company  has  defaulted  upon  payment  of  interest  on  its 
bonds,  amounting  to  approximately  $600,000,  due  July  1,  1919. 
It  has  sixty  days'  grace  in  which  to  pay  before  foreclosure  re- 
sults. Its  commercial  accounts  have  been  settled  by  giving  trade 
acceptances  that  now  aggregate  $280,000.  These  notes  are  all 
due  within  six  months.  In  other  words,  the  financial  condition 
of  the  company  is  critical,  and  further  relief  must  be  granted 
promptly  to  save  it  from  bankruptcy. 

8.  Service.Must  be  Improved. 

[3]  This  condition  is  due  in  part  to  the  failure  of  the  com- 
pany to  render  satisfactory  service.  The  company  claims,  and 
we  believe,  that  its  failure  to  render  satisfactory  service  was  due 
largely  to  its  inability  to  attract  and  hold  men  at  its  comparative- 
ly low-wage  scale.  Waares,  however,  have  recently  been  increased 
and  the  company  must  begin  at  once  to  restore  the  standard  of 
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service  fixed  by  this  Commission  in  its  report  and  order  dated 
January  21,  1918,  in  the  case  of  Public  Service  Commission  v. 
Kansas  City  R.  Co.  5  Mo.  P.  S.  C.  546,  P.U.R.1918C,  824, 
and  have  the  same  in  full  operation  within  ninety  days  from 
August  20,  1919.  This  will  result  in  restoring  what  is  known 
as  the  "July  Schedule"  and  in  placing  in  operation  approxi- 
mately one  hundred  more  cars  per  day  than  were  in  operation 
at  the  time  of  the  supplemental  hearing  herein  on  July  1,  1$19. 

\Ye  held  in  the  service  case,  supra,  that  the  primary  duty  of 
the  company  was  to  render  adequate  service  to  the  public,  and 
our  principal  purpose  in  granting  the  increased  rates  herein 
is  to  enable  the  company  to  render  that  service.  The  company 
succeeded,  with  the  aid  of  a  representative  of  the  Commission, 
in  restoring  and  maintaining  its  service  for  a  while  to  the  stand- 
ard fixed  by  the  Commission  in  the  service  case,  and,  if  neces- 
sary, we  will  again  place  a  representative  of  the  Commission  in 
the  office  of  the  company  to  aid  in  restoring  the  service. 

The  company  will  continue  to  file  daily  reports  with  the  Com- 
mission in  relation  to  its  service  as  required  in  our  report  and 
order  in  the  service  case,  so  that  we  may  be  advised  daily  of  the 
success  or  failure  of  the  company  in  restoring  the  service,  and 
we  reserve  jurisdiction,  in  addition  to  the  general  reservation 
herein,  to  hold  a  further  hearing  and  make  further  orders  with 
reference  to  rates  or  service  at  any  time  upon  failure  of  the 
company  to  render  the  service  required  herein.  The  car  riders 
are  entitled  to  reasonably  adequate  street-car  service  and  the 
company  should  not  be  permitted  to  charge  increased  rates  unless 
it  is  able  to  furnish  such  reasonably  adequate  service. 

[4]  After  analysis  has  been  made  of  the  results  of  the  traffic 
study  recently  completed,  schedules  on  all  lines  should  also  be 
adjusted  to  conform  with  the  demand  for  service.  Consideration 
should  be  given  to  the  fact  that  the  checks  were  made  when  the 
traffic  was  less  than  normal.  A  liberal  policy  should  be  pursued 
in  making  schedules,  if  the  company  hopes  to  successfully  com- 
pete with  the  jitneys. 

[5]  Cars  should  also  be  short  looped  whenever  practicable. 
All  cars  so  looped  should  carry  a  dash  sign  showing  their  desti- 
nation. No  car,  other  than  a  bad  order,  should  be  turned  back 
before  reaching  the  destination  indicated  on  the  dash.     People 
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living  in  the  sparsely  settled  outlying  districts  cannot  reasonably 
expect  to  receive  the  same  frequent  service  that  is  rendered  in 
the  more  densely  settled  districts. 

It  appears  that  the  company  is  losing  many  short  haul  passen- 
gers by  failure  to  short  loop  cars  at  Union  Station.  A  Union 
Station  belt  line,  operating  from  the  station  over  Main  and  Wal- 
nut streets  through  the  retail  district,  would  improve  conditions. 

[6]  The  use  of  the  one-man  car  should  be  increased  to  the 
maximum  practical  limit,  giving  careful  consideration  to  safety 
of  passengers. 

9.  Conclusions. 

It  necessarily  results  from  our  findings,  supra,  that  we  must 
hold  the  company's  present  rates  insufficient,  unjust,  and  unrea- 
sonable, and  grant  it  further  relief.  After  careful  considera- 
tion, we  have  concluded  to  permit  the  company  to  increase  its 
maximum  intrastate  rate  for  transporting  each  passenger  over 
twelve  years  of  age  on  its  lines  within  Kansas  City,  Missouri, 
from  6  cents  to  8  cents,  cash  fare,  or  2  tickets  for  15  cents,  7 
tickets  for  50  cents  or  50  tickets  for  $3.50,  and  to  increase  its 
maximum  intrastate  rate  for  transporting  each  passenger  be- 
tween the  ages  of  eight  and  twelve  years  on  its  lines  within  Kan- 
sas City,  Missouri,  from  2£  cents  to  4  cents,  cash  fare,  or  4  tick- 
ets for  15  cents,  fourteen  tickets  for  fifty  cents  or  one  hundred 
tickets  for  $3.50.  We  think  that  the  suggested  rates  of  10  cents 
and  5  cents  for  cash  fares  would  be  unjust  to  the  passengers 
paying  cash  fares  and  we  have  accordingly  fixed  these  rates  at  8 
cents  and  4  cents. 

While  it  is  difficult  to  accurately  estimate  the  effect  of  the  in- 
creased rates  herein  authorized,  yet  we  hope  that  the  increase 
will  be  sufficient  to  pay  operating  expenses  and  fixed  charges, 
which  is  all,  President  Kealy  testified,  that  the  company  is  ask- 
ing at  this  time. 

Assuming  that  the  fare  passengers  will  average  11,000,000 
per  month,  which  was  the  approximate  average  for  the  year  end- 
ed June  30,  1918,  passenger  earnings  per  month  under  the  new 
rates  are  estimated  as  follows: 
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Passengers,  i 

544.500 

3,811.500 

3,267,000 

3,267.000 

5,500 

38  500 

33,000 

33,000 


Rate. 


11,000,000 


8  cent  cash  

2  tickets  for  15  cents  . 
7  tickets  for  50  cents  , 
50  tickets  for  $3.50   .. 

4  cents  cash  

4  tickets  for  15  cents  . 
14  tickets  for  50  cents 
100  tickets  for  $3.50  . . 


Total  estimated  monthly  passenger  earningB 


Amount. 


$43,560.00 

2S5.862.50 

233.357.15 

228,600.00 

220.00 

1,443.75 

1,178.58 

1,155.00 

$705,466.08 


Of  these  earnings  approximately  85  per  cent  or  $676,147  is 
assignable  to  Missouri,  and  about  85.5  per  cent  of  this  amount, 
or  $578,106,  is  assignable  to  Missouri  intrastate  earnings.  To 
this  amount  should  be  added  revenue  from  other  sources  amount- 
ing to  approximately  $131,500  per  month,  making  the  total  esti- 
mated monthly  revenues  $709,606.  As  we  have  included  the 
revenue  from  power  in  the  above  figure,  it  will  be  necessary  to 
add  the  monthly  average  cost  of  "Auxiliary  Operation  Power" 
of  approximately  $113,600  to  the  average  of  the  Mis&ouri  intra- 
state monthly  operating  expense  for  the  months  of  May  and  June, 
1919,  making  the  total  Missouri  intrastate  operating  expense 
approximately  $626,400  per  month,  leaving  about  $83,206  avail- 
able per  month  for  depreciation  in  part  (part  of  the  deprecia- 
tion being  included  in  operating  expenses)  return,  surplus,  and 
contingencies,  which  is  equivalent  to  4.8  per  cent  on  $20,742,- 
420,  the  ''bare  bones"  value  of  the  property  used  and  useful  in 
rendering  Missouri  intrastate  passenger  service,  exclusive  of 
probable  increased  cost  of  operating  necessary  additional  cars. 

[7]  The  city  counselor  contends  that  another  increase  of  the 
fares  will  have  the  effect  of  a  further  loss  in  the  patronage  and 
earnings  of  the  company,  but  we  cannot  agree  with  this  conten- 
tion. The  experience  of  other  street  railways  is  in  evidence  be- 
fore us,  and  we  think  that  the  preponderance  of  the  evidence 
shows  that  while  these  companies  have  sometimes  lost  in  their 
earnings  immediately  after  the  granting  of  the  increased  fares, 
yet  as  a  rule  the  patronage  has  returned  and  the  earnings  in- 
creased. At  any  rate  we  cannot  accept  mere  theory  in  view  of 
the  undisputed  evidence  that  this  company  must  have  increased 
revenue  if  it  is  to  continue  to  serve  the  public.  We  believe  that 
unless  the  earnings  of  the  company  can  be  increased,  bankruptcy 
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is  sure  to  follow,  and  the  only  alternative  left  us  is  to  grant  a 
further  increase  of  the  company's  rates. 

We  have  concluded,  however,  to  put  in  the  increased  rates  for 
another  trial  period  of  one  year  from  the  effective  date  of  the 
order  herein,  with  full  reservation  of  jurisdiction  in  the  Com- 
mission to  change  the  rates  at  any  time  as  changing  conditions 
may  require,  and  with  the  further  requirement  that  the  com- 
pany shall  continue  to  file  monthly  reports  of  its  revenues  and 
expenses  with  the  Commission,  in  order  that  tfe  may  keep  in 
constant  to]ich  with  conditions  and  make  further  orders  or 
changes  at  any  time. 

The  company  shall  provide  tickets  or  mental  discs  for  the 
ticket  fares  authorized  herein  and  place  such  tickets  or  metal 
discs  on  sale  on  its  cars  and  at  other  locations  convenient  to  the 
public. 

An  order  will  issue  accordingly.  Blair,  Simpson,  and  Flad, 
Commissioners,  concur  j  Bean,  Commissioner,  dissents. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

RE  INDIANA  GENEBAL  SERVICE  COMPANY. 

[No.  4796.] 

Discrimination  —  Free  service  —  Franchise  provisions  —  Statutes. 

1.  Under  §  112  of  the  Public  Service  Commission  Act,  as  amended 
by  chapter  168  of  the  Acts  of  1919,  the  legislature  intended  that  pub- 
lic utilities  which  had  assumed  contractual  obligations  to  render  free 
service  in  consideration  of  the  right  to  enter  municipalities,  should 
discharge  the  stipulated  obligations  themselves,  and  should  not  pass 
the  burden  to  other  consumers  in  the  form  of  higher  rates. 

Commissions  —  Jurisdiction  —  Constitutionality  of  legislation. 

2.  The  Public  Service  Commission  is  not  a  court  set  up  to  pass 
on  the  legality  of  acts  of  the  legislature,  and  whether  requirements  it 
must  impose  under  an  act  of  the  legislature  are  constitutional,  is  for 
the  courts  to  decide  and  not  the  Commission. 

Depreciation  —  Treatment  of  reserve  —  Capital  account. 

3.  Under  an  order  fixing  a  "service  charge"  for  hot  water  heat- 
ing, to  be  determined  by  the  revenue  necessary  to  pay  a  return  of 
7  per  cent  on  the  total  valuation  plus  additions  and  betterments  here- 
after made,  the  utility  should  not  deduct  annually  from  such  vahia- 
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tion  the  amount  set  aside  annually  for  depreciation,  but  should  deduct 
only  the  unexpended  balance  in  the  depreciation  reserve. 

[December  29,  1919.] 

Hearing  on  the  Commission's  .own  motion  to  consider  modi- 
fication of  original  decision  (see  ante,  489)  with  respect  to  de- 
termination of  service  charge  and  hot  water  charge ;  order  mod- 
ified so  as  to  place  burden  of  free  service  to  public  library  on 
utility  and  not  on  ratepayers. 

Appearances:  William  H.  Haymond  and  Gus  Condo,  attor- 
neys, for  petitioner;  E.  E.  Hulley,  mayor,  Marshall  Williams, 
city  attorney,  for  city  of  Marion;  Bernard  B.  Shively  and 
George  L.  Cole,  for  Chamber  of  Commerce ;  William  H.  Charles, 
for  First  National  Bank;  Senator  John  Strange,  for  patrons. 

By  the  Commission:  In  the  original  order  in  this  cause,  is- 
sued on  November  7,  1919,  the  Commission  endeavored  for  the 
first  time  to  interpret  chapter  168  of  the  Acts  of  the  General 
Assembly  of  1919,  which  amended  §  112  of  the  Public  Service 
Commission  Act  in  the  matter  of  free  service  to  municipalities 
stipulated  for  in  franchise  contracts.  The  Commission  adopted 
the  conclusion  that  the  burden  of  such  free  service  "falls  on 
operating  charges  or  constitutes  a  tax."  The  effect  of  this  inter- 
pretation is  to  place  the  burden  of  providing  the  free  service  re- 
quired by  the  Act  of  1919  on  the  patrons  of  the  utility  rather 
than  on  the  utilitv  itself. 

On  December  17,  1919,  on  its  own  initiative  and  in  conform- 
ity with  §  76  of  the  Public  Service  Commission  Act,  the  Com- 
mission held  a  hearing  after  due  notice,  in  its  offices  at  Indian- 
apolis, to  consider  the  modification  of  the  original  order  [see 
ante,  489]  so  that  the  service  charge  and  the  hot  water  charge 
should  be  determined  by  dividing  the  required  revenue  by  the 
total  number  of  square  feet  of  radiation  served,  rather  than  by 
the  number  of  square  feet  of  radiation  subject  to  billing,  as  pro- 
vided in  the  original  order,  which  exempted  from  billing  the 
radiation  installed  in  the  city  library  at  Marion.  There  were 
present  at  such  hearing  representatives  of  petitioner,  of  the 
city  of  Marion,-  of  the  chamber  of  commerce,  and  of  certain 
patrons  affected.  No  new  evidence  was  introduced  and  no  seri- 
ous argument  was  presented  in  opposition  to  the  proposed  mod- 
ification. 
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[1]  The  Commission,  having  had  the  matter  under  consider- 
ation, is  of  the  opinion  that  the  original  order  should  be  so  mod- 
ified. A  more  analytical  consideration  of  the  Act  of  1919  leads 
the  Commission  to  believe  that  the  legislature  intended  that 
public  utilities,  which  had  assumed  contractual  obligations,  to 
render  free  service  in  consideration  of  the  right  to  enter  munic- 
ipalities of  the  state,  should  discharge  the  stipulated  obligations 
themselves.  Otherwise,  there  would  be  no  point  in  requiring 
the  utilities  to  perform  them,  for  they  would  render  no  service 
in  return  for  the  privileges  granted.  Applying  this  interpreta- 
tion of  the  legislative  intent  to  the  instant  cause  means  that  the 
burden  of  such  free  service  must  fall  upon  the  utility  and  must 
not  be  transferred  to  its  patrons. 

It  is  true  that  the  above  interpretation  complicates  accepted 
forms  of  accounting  under  which  the  cost  of  rendering  such 
free  service  would  be  carried  to  operating  expenses,  either  by 
means  of  calculating  unit  operating  costs,  or  as  a  form  of  tax- 
ation. In  its  attempt  to  administer  the  act,  however,  the  Com- 
mission will  seek  to  give  effect  to  the  legislative  intent,  regard- 
less of  forms  involved. 

[2]  The  Commission  is  of  the  opinion  that  the  original  order 
correctly  stated  the  fundamental  proposition  that  the  Commis- 
sion is  not  a  court  set  up  to  pass  on  the  legality  of  acts  of  the 
legislature,  but  an  agency  created  by  the  legislature  to  admin- 
ister such  laws  as  are  enacted.  The  legislature  has  wisely  pro- 
vided that  orders  of  this  Commission  should  be  subjeof  to  re- 
view by  the  courts,  and  such  review  extends  to  the  legality  of 
acts  of  the  legislature  under  which  such  orders  are  issued. 
Whether  the  requirements  imposed  as  the  result  of  the  above 
interpretation  of  the  legislative  intent  are  constitutional,  is  for 
the  courts  to  decide  and  not  for  the  Commission. 

[3]  In  the  original  order  the  Commission  stated  that  the 
service  charge  should  be  determined  by  calculating  the  return 
on  the  total  valuation  plus  additions,  extensions,  and  better- 
ments hereinafter  made  and  properly  chargeable  to  capital  ac- 
count, and  "minus  accruing  depreciation."  Petitioner  inter- 
prets this  statement  to  mean  that  each  year  it  must  deduct  from 
its  valuation  4  per  cent  for  depreciation.  This  is  not  the  in- 
tent of  the  provision.  The  4  per  cent  allowance  to  cover  depre- 
ciation should  keep  the  plant  up  to  the  value  found, 
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The  order  should  not  be  applied  to  petitioner's  accounting  in 
such  a  manner  that  at  the  end  of  twenty  or  twenty-five  years  it 
would  show  that  the  physical  property  had  disappeared  and  that 
all  that  remained  was  $119,179  in  the  depreciation  reserve. 
Current  depreciation  should  be  met,  as  it  occurs,  by  expendi- 
tures from  the  depreciation  fund.  The  only  accumulation  in 
such  fund  would  be  to  meet  deferred  depreciation.  The  deduc- 
tion should  be  made  in  accordance  with  the  original  order  and 
should  be  only  the  amount  of  such  deferred  depreciation,  viz., 
the  sum  that  has  accumulated  in  the  depreciation  reserve.  In 
other  wurds,  if  $4,000  has  accumulated  in  the  depreciation  re- 
serve, it  follows  that  depreciation  to  the  amount  of  $4,000  is 
deferred  in  the  property,  but  the  replacement  has  not  been  made. 
The  property,  therefore,  is  worth  $4,000  less  for  rate-making  pur- 
poses. 

While  the  wording  of  the  original  order  properly  interpreted 
is  correct,  the  Commission  believes  that  it  will  be  more  easily 
understood  if  for  the  words  "minus  accruing  depreciation"  be 
substituted  the  words  "minus  the  unexpected  balance  in  the 
depreciation  reserve." 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

BE  WESTERN  NEW  YORK  &  PENNSYLVANIA  TRACTION 

COMPANY. 

[Case  No.  6080.] 

Return  —  Operating  expenses  —  Wages  demanded  by  employees. 

1.  A  Commission  should  not  permit,  without  question,  an  increase 
in  rates,  in  order  to  allow  the  payment  of  such  wages  as  may  be 
demanded  by  employees  of  a  utility,  but  should  see  to  it  that  this 

item,  like  all  other   items  of  expense,   is  reasonably   incurred  before  j 

permitting  it  to  be  loaded  upon  the  public  in  the  form  of  increased  j 

rates. 

Return  —  Street  railways  —  Value  of  the  service. 

2.  A  street  railway  rate,  so  high  as  to  cause. travel  to  decrease, 
should  not  be  permitted  unless  it  appears  to  be  absolutely  necessary 
in  order  to  keep  the  system  running,  since  street-car  travel  should 
be  kept  within  the  means  of  all  classes  of  people,  if  it  is  possible  to 

'do  so. 
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Return  —  Operating  expenses  —  Street  railways. 

Table  of  comparative  operating  ratio,  maintenance  of  way  per 
car  mile,  maintenance  of  equipment  per  car  mile,  and  power  expenses 
per  car  mile  of  various  street  railways,  p.  055. 

Return  —  Street  railway  —  O iteration  outside  of  state* 

Discussion  of  consideration  to  be  given  to  portion  of  street  rail- 
way system  operated  outside  of  state,  in  considering  reasonableness 
of  rates,  p.  956. 

Return  —  Street  railways  —  Varying  rates  of  fare. 

Table  showing  estimated  return  irum  various  rates  of  fare  on  urban 
and  interurban  railway,  p.  958. 

[December  16,  1919.1 

Application  for  permission  to  increase  passenger  fares; 
temporary  increase  granted. 

Appearances :  James  P.  Quigley,  Olean,  New  York,  as  attor- 
ney for  applicant;  Foster  Studholme,  Mayor,  and  John  K. 
Ward,  City  Attorney,  for  the  city  of  Olean.  New  York;  Clare 
Willard,  President,  and  John  K.  Ward,  attorney,  for  the  vil- 
lage of  Allegany ;  Jesse  M.  Seymour,  City  Attorney,  for  the  city 
of  Salamanca. 

Irvine,  Commissioner:  This  application  is  by  the  Western 
New  York  &  Pennsylvania  Traction  Company  to  fix  maximum 
fares  to  be  charged  for  the  carriage  of  passengers  at  10  cents  in 
the  city  of  Olean  and  the  city  of  Salamanca  and  4£  cents  a  mile 
on  the  remainder  of  its  system  in  this  state.  In  September, 
1918,  the  Commission  decided  a  previous  application  of  the 
company  to  increase  fares  theretofore  existing.  Western  New 
York  &  P.  Traction  Co.  7  P.  S.  C.  2nd  Dist.  224.  As  a  result 
of  that  proceeding,  a  maximum  fare  in  the  two  cities  of  7  cents 
was  permitted  and  a  mileage  rate  of  3£  cents  per  mile  on  the 
remainder  of  the  system.  The  railroad  operated  by  the  com- 
pany is  described  in  the  opinion  just  cited,  and  its  condition  at 
that  time  is  therein  discussed.  It  is  unnecessary  to  repeat  these 
matters  in  connection  with  the  discussion  of  the  pending  case. 
It  was  thought  at  the  time  of  that  decision  that,  while  the  rates 
allowed  would  not  be  sufficient  to  afford  an  adequate  return  on 
the  investment,  they  would  be  sufficient  to  operate  the  system, 
reasonably  maintain  it,  pay  interest  on  its  bonds,  and  yield  suffi- 
cient in  addition  to  pay  fixed  dividends  on  its  preferred  stock. 
It  is  a  matter  of  surprise,  as  well  as  of  regret,  that  the  prog- 
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nosia  then  ventured  has  apparently  not  been  realized.  There- 
fore/ in  addition  to  a  careful  examination  of  the  evidence  pre- 
sented on  the  pending  application,  an  exhaustive  study  has  been 
made  of  the  affairs  of  the  company  by  the  electric  railroad  divi- 
sion of  this  Commission,  resulting  in  a  report  going  into  such 
details  that  it  is  impracticable,  even  if  it  would  be  desirable, 
to  incorporate  it  or  even  a  summary  thereof  in  this  opinion. 
Annexed  to  the  report  are  twenty  tables  of  statistics  and  esti- 
mates based  upon  the  evidence  and  the  reports  of  the  company. 
This  report  is  in  the  files  of  the  Commission  open  to  inspection. 

The  decision  in  1918  was  based  largely  upon  an  examination 
of  the  income  account  of  the  company  for  the  years  1916  and 
1917  and  for  the  first  three  months  of  1918  in  the  case  of  the 
interurban  operations.  In  the  cities  of  Olean  and  Salamanca 
actual  .figures  were  available  for  the  first  four  months  of  1918. 
The  figures  for  1918  were  based  on  the  hypothesis,  that  the  rates 
authorized  were  in  force  during  the  entire  year.  For  the  sys- 
tem the  revenue  on  this  hypothesis  was  estimated  at  $590,000. 
The  actual  revenue  was  $475,276.  The  difference  may  be 
accounted  for  by  two  features :  In  the  first  place,  for  more  than 
three-quarters  of  the  year  the  old  rates  were  in  force;  and,  in 
the  second  place,  the  epidemic  of  influenza  in  the  fall  of  1918 
undoubtedly  operated  to  decrease  unduly  the  revenues  after  the 
increase  in  rates.  It  is,  therefore,  impossible  to  draw  any  in- 
ference of  value  from  a  comparison  of  the  estimate  then  made 
with  the  actual  results  of  operations  in  1918.  We  have,  how- 
ever, the  actual  results  of  operations  for  the  first  six  months  of 
1919.  In  this  period  the  revenue  amounted  to  $276,255.46 
indicating  by  doubling  a  revenue  for  the  year  of  $552,510.92, 
but,  as  experience  has  shown  the  revenues  for  the  second  half 
of  the  year  are  somewhat  larger  than  for  the  first  half,  the  esti- 
mated revenue  of  $590,000  based  on  1918  operations  would  not 
be  far  from  the  actual  results  in  1919,  were  it  not  that  the  opera- 
tions of  the  company  were  entirely  suspended  for  a  considerable 
period  in  the  late  summer  and  early  fall  by  a  strike  of  the  em- 
ployees. 

[1]  The  actual  operating  expenses  for  1918  were  $330,533. 
They  were  estimated  at  $360,000.  In  the  estimate  an  increase 
of  25  per  cent  was  projected  throughout  the  year  to  meet  then 
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recent  increases  in  expenses  and  especially  an  increase  in  the 
pay  qf  employees.  Of  course,  this  increase  is  reflected  only  in 
the  actual  results  from  the  time  the  increase  was  actually  made. 
It  is  felt,  therefore,  that  the  estimate  made  in  19 IS  was  approx- 
imately correct  under  circumstances  then  existing.  As  the  rev- 
enue seems  to  bear  out  the  estimate,  we  are  relegated  to  an  exam- 
ination of  present  and  prospective  operating  expenses,  and  must 
ascertain  wherein,  if  at  all,  the  estimate  of  1918  failed  to  fore- 
cast the  actual  expenses  of  the  current  year  and  the  proha1  le 
expenses  of  1920.  It  was  stated  in  the  former  opinion  that  the 
wages  of  motormen  and  conductors  in  the  early  part  of  1918 
ranged  from  21  to  27  cents  an  hour  according  to  the  length  of 
service.  This  rate  was  increased  prior  to  the  present  applica- 
tion to  one  ranging  from  27  to  33  cents  per  hour.  The  failure 
of  the  company  to  increase  this  rate  to  55  cents  an  hour  result- 
ed in  the  strike  above  referred  to.  The  Commission  should  not, 
without  question,  permit  an  increase  in  rates  in  order  to  permit 
the  payment  of  such  wages  as  may  be  demanded  by  employees. 
The  so-called  platform  expenses  of  an  electric  railroad  consti- 
tute a  very  large  proportion  of  its  operating  expenses  and  the 
Commission  should  see  to  it  that  that  item,  like  all  other  items 
of  expense,  is  reasonably  incurred  before  permitting  it  to  be 
loaded  upon  the  public  in  the  form  of  increased  rates.  In  con- 
sidering the  present  plight  of  the  company,  the  Commission  has, 
therefore,  not  based  its  calculations  merely  upon  the  demands  of 
the  employees,  but  has  endeavored  to  estimate  platform  expenses 
on  the  basis  of  average  wages  prevailing  for  motormen  and  con- 
ductors on  comparable  systems.  This  is  substantially  higher 
than  the  rates  heretofore  paid,  but  much  lower  than  those  insist- 
ed upon  by  the  employees  at  the  time  of  the  hearing. 

The  system  has  been  economically  managed  in  the  past,  too  % 
economically  managed  for  its  permanent  good,  but  the  econ- 
omies were  forced  by  continuing  inadequacy  of  revenue.  Some 
light  may  be  thrown  on  this  by  the  following  table  comparing 
certain  items  with  corresponding  items  on  other  systems  within 
the  state  with  which  comparison  may  fairly  be  made. 

There  is  a  very  considerable  amount  of  deferred  maintenance 
which  must  be  taken  care  of  if  the  road  is  to  continue  to  operate 
with  safety.     A  still  greater  amount  is  necessary  in  order  to 
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W.  N.  Y. 

Schenec- 

Hudson 

F.  J.  &  G. 

So.N.Y.P. 

&  Pa.  Tr. 

tady  Ry. 

Valley. 

R.  R. 

&  Ry.  Co. 

Operating  ratio  . . 
Maintenance        of 

69.55 

87.20 

76.77 

68.19 

70.41 

way  per  car  mile 

4.75* 

5.22* 

6.50* 

5.51* 

5.16* 

Maintenance        of 

equipment      per 

• 

6.16* 

5.39* 

5.92* 

5.18* 

3.12* 

Power       expenses, 

per  ear  mile  . . . 

2.69* 

5.95* 

15.05*1 

4.10* 

6.05* 

1  Based  on  actual  power  cost.    Recouped  in  part  by  sale  of  suplus.    Actual 
cost  about  5*. 

bring  it  to  standard  efficiency.  The  company  has  included  in  its 
estimates  more  than  can  reasonably  be  charged  against  revenues 
in  the  immediate  future.  The  items  of  maintenance  and  other 
expenses  have  been  carefully  considered  by  the  Commission's 
electric  railroad  division  on  consultation  with  company  officials 
with  the  following  result: 


Maintenance  of  way  and  structures 

Maintenance  of  equipment  

•  Power  expenses   

Operation  of  cars— Supt.  of  transportation 

Traffic  expenses   

General  and  miscellaneous  expenses 

Total  railway  operating  expenses  


W.  N.  Y.  & 

Pa.  Tr.  Co.'b 

Estimate. 


Dollars. 

246,541 
75,874 
75.147 

171,045 
15,859 
70,404 


P.  S.  C.  Ry. 
Div. 

Estimate. 


654.870 


Dollars. 

121,537 
82.122 
63.279 

180,012 
21,776 
67,968 


536,694 


This  discloses  a  probable  operating  expense  for  1920  of 
$536,694  as  against  the  estimate  of  last  year  of  $360,000.  Of 
the  difference,  almost  $70,000  is  in  the  item  of  operation  of 
cars  and  superintendence  of  transportation  due  to  allowance  for 
increased  wages.  .  $19,000  is  added  for  power  expense.  The 
power  problem  has  been  a  serious  one  and  substantial  additions 
to  the  power  resources  have  been  made  in  order  to  afford  ade- 
quate power  facilities.  Provision  has  been  made  for  necessary 
immediate  maintenance  expense,  increasing  that  item  about 
$135,000.  In  this  way  it  becomes  evident  that  the  estimate  of 
operating  expenses  made  in  1918  is  grossly  inadequate  to  present 
needs.  A  condensed  income  account  based  on  existing  rates 
would  work  out  about  as  follows,  allowing  rather  a  liberal  in- 
crease in  revenue: 
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Operating  revenue    '. $617,300 

Operating  expenses    536,700 

Net  operating  revenue   80,600 

Taxes 42,800 

Railroad  operating  income  37,800 

Nonoperating   income    5,400 

Gross   income    43.200 

Valuation  1 $4,425,378.81* 

Return   .97  % 

*  The  appraisement  used  in  the  former  case  is  here  repeated,  there  having 
been  no  substantial  change  in  the  fixed  capital  account. 

This  indicates  a  net  deficit 'of  nearly  $100,000  after  paying 
interest.  As  shown  in  the  other  opinion,  the  valuation  is  based 
upon  an  approved  appraisement  of  the  tangible  property  of  the 
company  and  the  right  of  the  company  to  a  substantial  return 
thereon  is  unquestioned  and  unquestionable.  Enough  to  pay 
interest  is  immediately  essential.  It  does  not  seem  possible  to  re- 
duce operating  expenses  below  the  foregoing  estimate  of  $536,- 
694.  Indeed,  the  only  items  apparently  susceptible  of  substan- 
tial reduction  are  those  of  maintenance,  and  these  have  alreadv 
been  pared,  as  above  indicated,  to  an  amount  sufficient  to  meet 
urgent  needs,  to  ensure  safe  operation,  and  to  meet  necessary 
municipal  paving  requirements.  The  only  recourse  at  present  is 
an  increase  in  revenue. 

A  portion  of  the  interurban  line  lies  in  the  state  of  Pennsyl- 
vania and  an  urban  system  is  operated  in  the  city  of  Bradford 
in  that  state.  While  it  is  not  the  province  of  this  Commission 
to  determine  results  of  operations  outside  of  this  state,  it  has 
been  necessary  to  make  some  investigation  of  Pennsylvania 
operations  in  order  to  reach  correct  results  as  to  the  entire  sys- 
tem. Bradford,  in  population,  is  less  than  Olean  and  greater 
than  Salamanca.  As  far  as  the  evidence  discloses  and  figures- 
are  obtainable,  the  results  are  also  intermediate  between  the 
two.  Beyond  ascertaining  this  general  fact  we  shall  not  attempt 
to  enter  into  the  details  of  Bradford  operations.  The  elimina- 
tion of  these' accounts  for  an  apparent  discrepancy  in  following 
tables  between  Olean  and  Salamanca  operations,  interurban 
operations,  and  operation  of  the  entire  system.  We  are  able, 
through  the  appraisement  referred  to,  to  allocate  fixed  capital 
as  among  the  Olean,  the  Bradford,  and  the  interurban  divisions, 
and  we  are  able  to  allocate  or  apportion  operating  revenues  and 
operating  expenses  with  approximate  accuracy.  Using  1918  as 
a  basis,  and  crediting  to  the  city  divisions  the  results  of  opera* 
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tion  of  interurban  cars  within  city  zones,  we  reach  the  following 
results : 


Interurban. 

Olean. 

Salamanca. 

Passenger  revenue   . .  .■ 

1,666,918 
$243,397 

1,021,905 
$74,596 

366,793 
$28,154 

The  following  table  is  constructed  by  assuming  a  revenue  on 
current  rates  of  $617,300  as  in  a  preceding  table.  This  mafces  a 
liberal  allowance  for  increase  over  the  actual  figures  to  overcome 
actual  deficiencies  in  1918  due  to  causes  already  indicated. 


Operating  revenue   

Operating  expenses 

Net  operating  revenues 

Taxes 

Nonoperating  income 

Gross  income 

Deductions  from  gross  income 

Net  corporate  income   

Valuation  of  property   

Ratio  of  income  to  valuation  . 


Interurban. 


$382,900 

332,800 

50,100 

18,600 

31,500 

99,000 

1  67.500 

3,457,000 

.67% 


Olean. 


$124,300 

108,300 

16,000 

13,000 

5,400 

8,400 

21,800 

1 13,400 

400,300 

1.78% 


Salamanca. 


$36,800 

32,000 

4,800 

4,500 

300 

7,600 

1  7,300 

164,500 


1  Deficiency. 

Witnesses  for  the  corporation  estimated  that-  an  increase  of 
one  cent  on  the  urban  fares  would  cause  a  decrease  of  about  7£ 
per  cent  in  the  number  of  passengers  carried.  We  do  not  con- 
sider this  flat  rate  estimate  warranted  either  by  actual  results 
of  increases  of  rates  in  other  communities,  or  by  inferences  to 
be  drawn  by  means  of  deductions  from  psychological  considera- 
tions. It  is  not  probable  that  an  increase  in  the  interurban  rates 
will  cause  any  great  falling  off  in  travel.  Nearly  all  those 
using  the  interurban  lines  do  so  either  from  necessity  or  because 
the  marked  convenience  of  the  service  thereby  afforded  out- 
weighs considerations  of  all  ordinary  differences  in  expense.  In 
constructing  the  following  tables,  we  have  accepted  the  com- 
pany's estimate  as  to  decrease  in  the  number  of  passengers.  The 
table  is  intended  to  show  the  estimated  results  of  different  pos- 
sible rates  of  fare.  The  items  of  valuation,  operating  expenses, 
taxes,  and  deductions  from  income  are  constant  and  the  figures 
have  already  been  stated  so  they  are  not  repeated. 

[2]  We  are  very  confident  that  to  establish  rates  in  Olean  or 
Salamanca  at  8  cents  instead  of  7  cents  would  create  a  falling 
off  in  the  number  of  passengers  more  than  the  7£  per  cent  esti- 
mated, that  to  permit  9  cents  would  still  more  greatly  reduce 
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960,  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

traffic,  and  to  permit  10  cents  would  bo  operate  as  probably  to 
cause  an  actual  decrease  in  revenue.  In  addition  to  this  con- 
sideration, the  Commission  should  not  permit  a  rate  to  be  im- 
posed so  high  as  to  cause  travel  to  decrease  unless  it  appears  to 
be  absolutely  necessary  in  order  to  keep  the  system  running. 
Street  car  travel  should  be  kept  within  the  means  of  all  classes 
of  people,  if  it  is  possible  to  do  so.  The  lines  operate  in  Olean 
and  in  Salamanca  over  substantially  level  routes.  The  distance 
traveled  by  the  average  passenger  is  not  great  and  the  point  is 
readily  reached  where  he  will,  except  in  exceptionally  bad 
weather,  walk  rather  than  ride.  On  the  other  hand,  the  inter- 
urban  lines  are  already  bearing  the  greater  part  of  the  burden, 
and  interurban  passengers  should  not  be  subjected  to  the  entire 
.necessary  increase  in  rates  merely  because  more  generally  they 
have  to  ride.  None  of  the  estimates  based  on  a  4-cent  rate  inter- 
urban promises  an  adequate  revenue  when  combined  with  higher 
city  rates.  We  feel,  therefore,  that  we  must  allow  a  maximum 
interurban  rate  of  4.5  cents  and  a  rate  in  each  of  the  cities 
of  8  cents,  the  interurban  rate  also  to  be  8  cents  within  each  of 
the  cities.  It  is  believed  that  this  will  work  better  results  than 
the  higher  rate  demanded  so  far  as  the  corporation  is  concerned, 
and  it  certainly  will  work  less  hardship  to  city  passengers.  The 
return  afforded  must  be  in  any  event  slight,  but  the  situation 
prevents,  for  the  present,  any  practicable  rates  affording  an 
adequate  return. 

It  is  not  yet  entirely  beyond  hope  that  costs  may  shortly  be 
reduced.  Therefore,  the  rate  should  be  fixed  for  one  year  and 
thereafter  until  otherwise  ordered  by  the  Commission.  It  is, 
however,  recommended  that  the  corporation  make  a  close  study 
of  possible  economies  especially  in  city  operation  along  lines  that 
have  of  late  been  suggested,  in  the  hope  that  new  methods  of 
equipment  or  operation  or  both  may  afford  a  better  solution  than 
higher  rates,  and  especially  with  a  view  to  determining  whether 
something  may  not  be  done  which,  in  connection  with  decreases 
in  rates,  may  reattract  to  the  urban  cars  short  distance  riders, 
and  so  replenish  the  revenue  by  increasing  the  volume  of  traffic. 
The  rates  fixed  are  maximum  rates,  and  their  establishment  will 
not  interfere,  either  with  the  studies  recommended,  or  with  car- 
rying results  of  such  studies  into  effect. 

All  concur. 
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Accounting. 

Arizona.* — Be  Gas  Corporations,  Docket  No.  B9,  Decision  No.  907, 
Dec.  19,  1919,  order  directing  all  gas  corporations  operating  in  the 
state  of  Arizona  to  file' with  Commission,  on  or  before  March  1, 
1920,  annual  statement  for  year  beginning  January  1,  1919,  and 
ending  December  31,  1919. 

Be  Electric  Corporations,  Docket  No..  60,  Decision  No.  906,  Dec. 
19,  1919,  order  directing  all  electric  corporations  operating  in  the 
state' of  Arizona,  to  file  with  Commission,  on  or  before  March  1, 
1920,  annual  statement  for  year  beginning  January  1,  1919,  and 
ending  December  31,  1919. 

Bridges. 

New  York,  First  District. — Be  Long  Island  B.  Co.  Case  No. 
2154,  Jan.  28,  1920,  order,  directing  railroad  company  to  replace 
existing  bridge  over  Flushing  river,  known  as  Main  street  bridge 
over  which  are  operated  trains  of  the  North  Shore  division  of  the 
Long  Island  Bailroad  Company,  with  a  new  steel  bridge  with 
masonry  abutments  and  foundations.  ,. 

Pennsylvania. — Dornsife  v.  Philadelphia  &  E.  E.  Co-  Complaint 
Docket  No.  2782,  Dec.  9,  1919,  order  directing  that  the  new  coun- 
ty bridge  over  Chillisquaque  creek  .be  built,  constructed,  and  paid 
for  by  Northumberland  .county ;  said  county  to  further  pay.  to.  State 
Highway  Department  on  account  of  cost  and  expense  incident  to 
elimination  of  grade  crossing,  exclusive  of  damages,  additional  sum 
specified. 

Wisconsin.— Schneider  ▼.  Bockford  &  I.  B.  Co.  B-24&0,  Dec.  23, 

1919,  order  directing  the  city  of  Beloit  and  the  Bockford  and  Inter- 
urban  Bailway  Company  to  replace  existing  bridge  over  Bock  Biver 
on  East  Grand  avenue,  with  reinforced  concrete  arch'  bridge  in  ac- 
cordance with  plans  and  specifications.  • 

Weat  Allis  v.  Milwaukee  Electric  B.  ft  L.  Co.B-2543,  Jan.  13, 

1920,  order  directing  the  city  of  West  Allis  to  construct  a  new  bridge? 
in  lieu  of  the  existing  George  street  bridge  in  compliance  with  ; 
plans  and- 8jje<^fications  submitted .  to  4}0inmissi<nu  V  V 
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Certificates  of  Convenience  and  Necessity. 

Certificates  of  convenience  and  necessity  were  granted  in  the  fol- 
lowing cases : 

Arizona. — Be  Nevares  Auto  Stage  line.  Docket  Nob.  665-A-7, 
666-A-8,  667-A-9,  668-A-10,  Decision  No.  823,  Aug.  28,  1919, 
order  authorizing  the  Citizen  Auto  Stage  Company  to  operate  an 
automobile  stage  line  for  tya  carrying^  passengers  for  compensa- 
tion between  Tucson  and'  Nogales ;  Manrion  Short  line  authorized 
to  operate  an  automobile  stage  line  for  the  carrying  of  passengers 
for  compensation  between  said  points. 

Be  Mountain  Auto  Co.  Docket  No.  657-A-3,  Decision  No.  827, 
Aug.  29,  1919,  to  operate  automobile  line  between  Clifton  and 
Morenci  and  between  Clifton  and  Metcalf . 

Be  Cansler,  Docket  No.  658-A-4,  Decision  No.  827,  Aug.  29, 
1919,  to  operate  automobile  line  between  Clifton  and  Morenci  and 
between  Clifton  and  Safford. 

California. — Be  Imperiale,  Decision  No.  €547,  Application  No. 
4784,  Aug.  9,  1919,  approval  of  transfer  of  right  to  conduct  an 
automobile  stage  line  as  a  common  carrier  of  passengers  and  bag- 
gage between  San  Francisco  and  San  Jose  to  the  Peninsula  Bapid 
Transit  Company,  a  corporation. 

Be  Grangers  Business  Asso.  Decision  No.  6596,  Application  No. 
4745,  Aug.  29,  1919,  renewal  of  right,  heretofore  granted  applicant, 
to  construct  and  maintain  a  wharf  on  the  southerly  shores  of  the 
Straits  of  Carquinez. 

Be  Southern  Counties  Gas  Co.  Decision  No.  6630,  Application 
No.  4736,  Aug.  30,  1919,  for  the  construction  and  operation  of  gas 
distributing  system. 

Be  Southern  California  Edison  Co.  Decision  No.  6683,  Applica- 
tion No.  4727,  Sept.  24,  1919,  certificate  to  exercise  franchise  to 
construct  and  operate  an  electric  distribution  system  in  the  city  of 
La  Verne,  state  of  California. 

Colorado. — Be  Franklin,  Application  No.  47,  Decision  No.  291, 
Oct.  11,  1919,  grant  of  certificate  of  public  convenience  for  the 
operation  of  an  automobile  truck  line  between  Denver,  Frederick, 
Firestone,  and  Fort  Lupton. 

Be  Denver  &  N.  Transp.  Co.  Application  No.  48,  Decision  No. 
292,  Oct.  11,  1919,  grant  of  certificate  of  public  convenience  in 
accordance  with  §  35  of  the  Public  Utilities  Act,  for  the  operation 
of  freight  and  express  service  by  automobile  truck  between  Denver, 
Greeley,  and  Eaton. 

Be  Barkley,  Application  No.  55,  Decision  No.  293,  Oct.  11,  1919,. 
grant  of  certificate  of  public  convenience  for  the  operation  of  an 
automobile  truck  line  between  Denver  and  Greeley. 

Be  Liberty  Transp.  ft  Exp.  Co.  Application  No*  58,  Decision  No. 
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294,  Oct.  H>  1919,  grant  of  certificate  of  public  convenience  for 
the  operation  of  freight  and  express  service  by  automobile  trucks 
between  Denver  and  Greeley. 

Re  Paine,  Application  No.  56,  Decision  No.  295,  Oct.  14,  1919, 
grant  of  a  certificate  of  public  convenience  for  the  operation  of  a 
motor  truck  transportation  line  between  Denver  and  Elizabeth. 

Re  Van  Dorn,  Application  No.  63,  Decision  No.  318,  Jan.  14, 
1920,  to  exercise  rights  and  privileges  granted  by  towil  of  Craig 
under  ordinance  No.  97,  for  construction  and  operation  of  an  elec- 
tric light  and  power  system  in  the  town  of  Craig. 

Re  Western  Colorado  Power  Co.  Application  No.  67,  Decision 
No.  319,  Jan.  14,  1920,  to  exercise  rights  and  privileges  granted 
by  the  city  of  Montrose  under  ordinance  No.  130,  requiring  the 
furnishing  of  electric  service  to  the  city  of  Montrose. 

Connecticut. — Tyler  v.  Woodbury  Electric  Co.  Docket  No.  3236, 
Jan.  9,  1920,  to  build,  construct,  equip,  and  extend  electric  light 
system  and  lines,  from  present  southerly  terminus  southerly  through 
Southbury  Main  street  to  the  Oak  Tree  House,  and  to  supply  elec- 
tric current  for  light,  heat  and  power  purposes  to  prospective  pa- 
trons along  said  line.  . 

Re  Eastern  Connecticut  Power  Co.  Docket  No.  3?68,  Jan.  9, 
1920,  approval  of  method  of  construction  of  a  33,000  volt  line,  60 
cycle,  from  White  Rock  substation  of  petitioner  in  town  of  Sipning- 
ton  to  Rhode  Island  state  line  in  Pawcatuck. 

Re  American  Thread  Co.  Docket  No.  3292,  Jan.  19,  1920,  ap- 
proval of  method  of  construction  of  distribution  system  for  electric 
lighting  on  premises  in  Willimantic. 

Idaho.— Re  Owenford  P.  Valley  Teleph.  Co.  Ltd.  Case  P-303, 
Order  No.  611,  Nov.  8,  1919,  for  the  building,  maintenance  and 
operation  of  a  telephone  line  in  the  county  of  Oneida. 

Re  Daniels  Teleph.  Co.  Ltd.  Case  F-304,  Order  No.  61 2,  Nov. 
8,  1919,  for  the  building,  maintenance,  and  operation  of  a  tele- 
phone line  in  the  county  of  Oneida  north  and  west  of  the  village  of 
Malad. 

Re  Adamson,  Case  F-315,  Order  No.  622,  Nov.  29,  1919,  for  the 
construction  of  a  hydroelectric  plant  for  service  in  the  village  of 
Challis. 

Re  Weston,  Case  F-309,  Order  No.  630,  Dec,  13,  1919,  to  in- 
stall a  telephone  exchange  in  the  village  of  Wilder  and  to  construct 
telephone  lines  and  furnish  telephone  service  in  said  village. 

Illinois. — Re  TJrmaoga  Teleph.  Co.  Case  No.  8959,  April  15, 
1919,  to  operate  telephone  exchanges  in  the  villages  of  Ursa,  Lo- 
raine  and  Lima,  county  of  Adams,  and  vicinities,  and  Tioga,  coun- 
ty of  Hancock,  and  vicinity,  and  toll  lines  from  Quincy  to  Loraine 
and  from  Loraine  to  Sutter. 

Re  Coe  light  &  P.  Co.  No,  9385,  Sept.  15, 1919,  for  the  construc- 
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tion  and  operation  of  an  electric  distribution  line  on  the  highway 
in  township  of  Coe,  for  the  transaction  of  the  business  of  rendering 
electric  service  along  the  route  of  said  distribution  line. 

He  Lincoln  Teleph.  Co.  No.  9019J  Oct.  7,  1919,  for  the  operation 
of  a  telephone  exchange  in  Lincoln  and  vicinity. 

He  Lincoln  Teleph.  Co.  No.  9020,  Oct.  7,  1919,  for  the  operation 
of  a  telephone  exchange  in  New  Holland  and  vicinity. 

Be  Lincoln  Teleph.  Co.  No.  9021,  Oct.  7,  1919,  for  the  operation 
of  a  telephone  exchange  in  Elkhart  and  vicinity. 

Re  Emington  Teleph.  Co.  No.  9086,  Oct.  7,  1919,  to  extend  and 
operate  a  telephone  line  a  distance  of  4£  miles  southeast  of  Eming- 
ton in  order  to  furnish  telephone  service  to  Mr.  Neil  McNamara. 

Re  Drager  Electric  Co.  No.  9354,  Oct.  7,  1919,  for  the  construc- 
tion and  operation  of  a  2,200  volt  electric  transmission  line  from 
Winnebago  in  a  northeasterly  direction  approximately  2\  miles 
along  the  line  and  upon  the  poles  of  the  Rockford  &  Intemrban 
Railway  Company,  and  for  the  transaction  of  the  business  of  ren- 
dering electric  service  along  route  of  said  electric  transmission 
line. 

Re  Crandall  Transfer  &  Warehouse  Co.  No.  9474,  Oct.  7,  1919, 
for  the  construction  and  operation  of  a  warehouse  of  class  "C,"  on 
4th  avenue  between  12th  and  13th  streets  in  the  city  of  Moline. 

Re  C.  A.  Watson  &  Sons,  Inc.  No.  9547,  Oct.  7,  1919,  for  the 
operation  of  a  warehouse  in  the  cities  of  Valley  City  and  Neoga. 

Re  Cullom  Electric  Co.  No*  9549,  Oct.  7,  1919,  for  the  construc- 
tion and  operation  of  an  electric  transmission  line  from  the  vil- 
lage of  Chatsworth  to  the  village  of  Cullom,  all  in  the  county  of 
Livingston. 

Re  Elliott-Van  Brunt,  Inc.  No.  9598,  Oct.  7,  1919,  for  the  opera- 
tion of  a  warehouse  on  East  Adams  street,  in  the  city  of  Spring- 
field. 

Re  Powers  Storage  Co.  No.  9606,  Oct.  14,  1919,  for  the  operation 
of  a  warehouse  for  the  storage  of  goods  in  the  city  of  Chicago. 

Re  Interstate  Independent  Teleph.  &  Teleg.  Co.  No.  9268,  Oct. 
20,  1919,  to  operate  a  telephone  exchange  with  connecting  rural 
and  toll  circuits  in  Coleta. 

Re  Jackson's  Exp.  &  Van  Co.  No.  9572,  Oct.  20,  1919,  for  the 
operation  of  a  warehouse  for  the  storage  of  goods  at  West  Madison 
street  and  Mason  avenue,  in  the  city  of  Chicago. 

He  Central  Illinois  Public  Service  Cou  No.  9596,  Oct.  20,  1919, 
for  the  construction  and  operation  of  a  33,000  volt  electric  trans- 
mission line,  extending  in  a  northwesterly  direction  from  Fairbury, 
to  the  city  limits  of  the  city  of  Pontiac. 

Re  Central  Illinois  Public  Service  Co.  JNo.  9618,  Oct.  20,  1919,* 
for  the  construction  apd.  operation  of  an  electric  transmission  line 
from  the' substation  serving 'the  Valier  Coal' Company  to  the  village 
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of  Valier,  for  the  construction  and  operation  of  an  electric  dis- 
tribution system  in  the  village  of  Valier,  and  for  the  transaction 
of  the  business  of  rendering  electric  service  in  said  village. 

Re  Central  Illinois  Public  Service  Co.  No.  9619,  Oct.  20,  1919, 
for  the  construction  and  operation  of  an  electric  distribution  sys- 
tem in  the  village  of  Thompsonville,  and  for  the  transaction  of 
business  of  rendering  electric  service  in  said  village. 

Re  Central  Illinois  Public  Service  Co.  No.  9620,  Oct.  20,  1919, 
for  the  construction  and  operation  of  an  electric  transmission  line 
from  the  substation  serving  the  By-Products  Coke  Corporation  to 
the  village  of  Caldwell,  for  the  construction  and  operation'  of  an 
electric  distribution  system  in  the  village  of  Caldwell,  and  for  the 
transaction  of  the  business  of  rendering  electric  service  in  said 
village.         ' 

Re  Central  Illinois  Public  Service  Co.  No.  9621,  Oct.  20,  1919, 
for  the  construction  and  operation  of  an  electric  distribution  system 
in  the  village  of  Zeigler,  and  for  the  transaction  of  the  business  of 
rendering  electric  service  in  said  village. 

Re  Central  Illinois  Public  Service  Co.  No.  9622,  Oct.  20,  1919, 
for  the  construction  and  operation  of  an  electric  transmission  line 
from  Bush  to  the  city  of  Hurst,  for  the  construction  and  operation 
of  an  electric  distribution  system  in  the  city  of  Hurst,  and  for  the 
transaction  of  the  business  of  rendering  electric  service  in  said 
city. 

Re  Western  Warehousing  Co.  No.  9650,  Oct.  27,  1919,  for  the 
conduct  and  operation  of  a  general  warehouse  and  storage  business, 
except  that  no  grain  will  be  stored,  at  323  Polk  street,  in  the  city 
of  Chicago. 

Re  Millstadt  Teleph.  Co.  No.  9248,  Nov.  5,  1919,  for  the  opera- 
tion of  a  telephone  system  in  Millstadt  and  vicinity. 

Re  Marion  &  B-  R.  Co.  No.  9355,  Nov.  5,  1919,  for.  the  construc- 
tion and  maintenance  of  a  line  of  steam  railroad  between  the  com- 
pany's present  terminus  at  Paulton  Junction,  and  Carrier  Mills; 
also  a  line  of  railroad  from  Paulton  Junction  to  Allegheny,  in  Wil- 
liamson County. 

Re  Greenup  Teleph.  Co.  No.  9610,  Nov.  5,  1919,  to  operate  a 
telephone  exchange  in  the  village  of  Greenup. 

Re  Deer  Creek  Power  &  Light  Co.  No.  9571,  Nov.  17,  1919,  for 
the  construction  and  operation  of  an  electric  transmission  line  from 
the  village  of  Cruger  to  the  village  of  Deer  Creek,  for  the  construc- 
tion and  operation  of  an  electric  distribution  system  in  the  village 
of  Deer  Creek,  for  the  transaction  of  the  business  of  rendering 
electric  service  in  said  village  and  along  route  of  proposed  trans- 
mission line. 

Re  Spring  Valley  Utilities  Co.  No.  9591,  Nov.  17,  1919,  for  the 
construction  and  operation  of  an  electric  transmission  line  in  the 
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village  of  Neponset  through  unincorporated  village  of  Oaceola  to 
the  unincorporated  village  of  Blmira,  and  for  the  transaction  of 
the  business  of  rendering  electric  service  in  said  unincorporated 
villages  and  along  the  route  of  proposed  transmission  line. 

Ee  Stockton  Electric  Co.  No.  9638,  Nov,  17,  1919,  for  the  con- 
struction  of  a  6600  volt  3-phase  60-cycle  electric  transmission  line 
from  the  village  of  Stockton  through  West  Point  and  Kent  town- 
ships, and  in  Nora,  Bush  and  Wards  Grove  townships. 

Be  Minier  Electric  Light  &  P.  Co.  No.  9640,  Nov.  17,  1919,  for 
the  construction  and  operation  of  an  electric  transmission  line  from 
the  village  of  Minier  to  a  point  known  as  Mindale,  for  the  construc- 
tion and  operation  of  an  electric  distribution  system  in  the  village 
of  Minier,  and  for  the  transaction  of  the  business  of  rendering  elec- 
tric service  along  route  of  proposed  transmission  line. 

Be  Illinois  Northern  Utilities  Co.  No.  9684,  Nov.  17,  1919,  for 
the  construction  and  operation  of  a  33,000  volt  electric  transmis- 
sion line,  extending  from  the  southern  limits  of  Milan  to  the  city 
of  Viola. 

Be  Salmon's  Investment  &  Security  Co.  No.  9231,  Nov.  25,  1919, 
to  operate  a  telephone  exchange  in  the  village  of  Little  York. 

Be  Warble  Storage  &  Furniture  Co.  No.  9580,  Dec.  2,  1919,  for 
the  construction  and  operation  of  a  storage  warehouse  at  615  West 
Bailroad  avenue,  in  the  city  of  Wilmette. 

Be  Tamaroa  Electric  Supply  Co.  No.  9625,  Dec.  2,  1919,  for 
the  construction  and  operation  of  an  electric  plant  and  distribu- 
tion system  in  the  village  of  Tamaroa,  for  the  construction  and 
operation  of  an  electric  transmission  line  south  from  the  village  of 
Tamaroa  to  the  unincorporated  village  of  Sunfield,  for  the  con- 
struction and  operation  of  distribution  systems  in  the  said  unincor- 
porated villages,  and  for  the  transaction  of  the  business  of  render- 
ing electric  service  in  all  said  villages  and  along  routes  of  said 
transmission  lines. 

Be  Hollander  Exp.  ft  Van  Co.  No.  9694,  Dec.  2,  1919,  for  the 
construction  and  operation  of  a  warehouse  near  the  southeast  cor- 
ner of  Lawrence  avenue  and  Sawyer  avenue  in  the  city  of  Chicago. 

Be  North  Shore  Fireproof  Storage  Co.  No.  9699,  Dec.  2,  1919, 
for  the  operation  of  a  warehouse  at  1330-1332,  Morse  avenue  in 
the  city  of  Chicago. 

Be  C.  P.  Smith  Storage  ft  Warehouse  Co.  No.  9709,  Dec.  2,  1919, 
to  construct  and  operate  a  warehouse  at  6146-48-50  Cottage  Grove 
avenue,  Chicago. 

Maine.— Re  Bath  &  B.  Light  4;  P.  Co.  U-372,  Oct.  7,  1919,  per- 
mission to  furnish  electric  energy  to  one  customer  in  the  territory 
occupied  by  the  Lisbon  Palls  Electric  Company. 

Be  Consumers  Electric  Co.  U-368,  Dec.  5,  1919,  application  for 
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permission  to  operate  electric  plant  held  pending  proposed  improve- 
ments in  existing  plant. 

Massachusetts. — Be  Eastern  Massachusetts  Electric  Go.  Nov.  24, 
1919,  approval  of  regulations  and  restrictions  imposed  in  a  grant 
of  location  for  the  construction  and  use  of  an  electrical  transmis- 
sion  line  for  the  purpose  of  supplying  elsewhere  than  in  Peabody, 
electricity  in  bulk  as  defined  in  chapter  742  of  the  Massachusetts 
Acts  of  1914. 

Be  Eastern  Massachusetts  Electric  Co.  Nov.  24,  1919,  approval 
of  regulations  and  restrictions  imposed  in  locations  for  the  con- 
struction and  use  of  an  electrical  transmission  line  for  the  purpose 
of  supplying  in  Danver  and  elsewhere  electricity  in  bulk  as  defined 
in  chapter  742  of  the  Massachusetts  Acts  of  1914.   . 

Michigan.— Be  Macon  Teleph.  Co.  T-273,  Jan.  6,  1920,  to  bui\d 
a  party  telephone- line  into  village  of  Clinton,  for  the  purpose  of 
accommodating  certain  subscribers  to  service  of  telephone  com- 
pany. ^ 

Nebraska. — Be  Blue  Biver  Power  Co.  Supplemental  Application 
No.  2857,  Oct.  27,  ,1919,  for  the  construction,  operation,  and  main- 
tenance of  a  transmission  line  to  carry  alternating  electric  current 
at  a  pressure  of  22,000  volts,  from  Seward  to  Bee,  Dwight,  and 
Valparaise. 

Be  North  Bend,  Application  No.  4128,  Nov.  1,  1919,  to  con- 
struct, operate,  and  maintain  transmission  line  having  a  potential 
of  approximately  2300  volts  between  wires,  for  the  purpose  of  pro- 
viding additional  electric  service  to  the  village  of  North  Bend. 

Be  Farmers  Liberty  Light  &  P.  Co.  Application  No.  4138,  Dec. 
2,  1919,  to  construct,  operate,  and  maintain  an  electric  transmis- 
sion line  south  and  west  of  the  village  of  Cedar  Bluffs. 

Nevada.— Be  United  Farmers  Teleph.  &  Teleg.  Co.  C.  P.  C. 
Application  No.  2,  Oct.  4,  1919,  to  continue  operation  of  a  tele- 
phone utility  between  the  following  named  points  in  Nevada :  Gard- 
nerville  and  Wellington,  and  in  and  between  other  points  in  the 
state  now  served  by  applicant  where  utilities  of  a  like  character 
are  not  operating. 

Be  Bohall,  C.  P.  C.  Applications  Nos.  5,  6,  20-27,  49,  50,  Oct 
21,  1919,  certificates  of  public  convenience  issued  to  various  appli- 
cants for  the  operation  of  automobiles  as  common  carriers. 

Be  Golconda  Teleph.  ft  P.  6o.  C.  P.  C.  Application  No.  7,  Oct. 
4,  1919,  for  the  operation  of  a  telephone  utility  between  the  follow- 
ing named  .points  in  Nevada:  Winnemucca,  Bochester,  Golconda, 
Battle  Mountain,  Paradise,  and  60  toll  stations  located  on  394 
miles  of  toll  lines;  also  at  Lovelock  and  various  ranches  in  the 
vicinity  of  that  point. 

Be  Pioneer  Stage  Co.  C.  P.  C.  Applications  Nos.'  10,  15,  33,  34, 
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36,  51,  54-57,  69,  Oct.  4,  1919,  for  operation  of  automobiles  a* 
common  carriers.  - 

Be  Tonopah  &  T.  B.  Co.  C.  P.  0.  Application  No.  31,  Oct.  4, 
1919,  for  the  operation  of  a  railroad  between  the  southern  bound- 
ary line  of  the  state  of  Nevada  in  Nye  county,  and  the  town  of 
Beatty,  a  distance  of  30.95  miles. 

Be  Tonopah-Divide  &  G.  Elec.  E.  Co.  C.  P.  C.  Application  No. 
38,  Oct.  4,  1919,  for  the  operation  and  maintenance  of  an  electric 
railroad  for  the  transportation,  of  freight,  express,  and  passengers, 
from  the  intersection  of  St.  Patrick  street  and  Brougher  avenue  in 
the  town  of  Tonopah  across  the  boundary  line  of  the  county  of  Nye 
to  a  terminus  in  Esmeralda  county. 

'  Be  Utah,  N.  ft  I.  Teleph.  Co.  C.  P.  C.  Application  No.  58,  Oct. 
4,  1919,  certificate  of  convenience  granted  authorizing  the  Utah, 
Nevada  &  Idaho  Telephone  Company  to  operate  a  telephone  util- 
ity between  the  following  points  in  Nevada:  Hazen  to  Lovelock 
ivith  exchange  at  Lovelock,  and  30  miles  of  rural  branch  line  cir- 
cuit; Hazen -to  Bawhide,  Schurz,  Fairview  and  Wonder;  toll  line 
north  from  Lovelock  to  Seven  Troughs,  Mamma  and  Farrell; 
Lovelock  to  Bochester  and  Packard;  Bochester  to  Pitting  with 
exchange  at  Bochester;  Lovelock  to  Winnemucca  with  spurs  to 
Unionville,  Tungsten,  Kennedy;  exchange  at  Winnemucca  with 
toll  lines  north  from  Winnemucca  to  Paradise,  McDermitt,  Na- 
tional, Denio  and  King's  Biver;  Winnemucca  to  Golconda;  Austin 
exchange  with  toll  lines  and  ranch  lines;  Pioche  and  Caliente  ex- 
changes with  toll  lines  and  ranch  lines ;  also  property  owned  by  the 
Nevada  Telephone  ft  Signal  Company  operated  under  lease  by 
applicant  from  Tonopah  to  Millers,  and  the  partially  constructed 
line  from  Hazen  to  a  point  in  the  vicinity  of  Wadsworth. 

Be  Carlson,  C.  P.  C.  Application  No.  60,  Oct.  4,  1919,  for  the 
continuance  of  operation  of  an  automobile  line  for  passengers  and 
express  between  Cherry  Creek  station  and  Cherry  Creek. 

Be  Tonopah  &  G.  B.  Co.  C.  P.  C.  Application  No.  70,  Oct.  4, 
1919,  for  operation  as  common  carrier  between  Mina  and  Gold- 
field. 

New  Hampshire. — Be  Bammer,  J-38,  Order  No.  951,  Oct.  22, 
1919,  to  carry  passengers  in  a  motor  vehicle'  from  Market  Square 
in  Portsmouth  to  Atlantic  Heights  and  to  the  shipyard  of  the  At- 
lantic Corporation  in  Portsmouth. 

New  York,  Second  District. — Be  DuBois,  Case  No.  6929,  Jan. 
20,  1920,  for  operation  of  stage  route  by  auto  busses  in  city  of  New- 
burgh,  it  being  also  proposed  that  the  route  shall  be  operated  from 
the  incorporated  village  of  Marlboro  to  and  through'  Newburgh 
to  the  shipyards  at  New  Windsor. 

Be  Munch,  Case  No.  6539,  Jan.  27,  1920,  permission  granted  un- 
der §  68,  of  the  public  Service  Commissions  Law,  to  construct  an 
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electric  pjant  in  the  town  ?f  North  East,  and. exercise  of  a  fran- 
chise therefor  received  from  the  town,  approved. 

Utah.— Be  Quinn,  Case  No.  288,  Oct.  20,  1919,  to  operate  an 
automobile  express  service  between  Salt  Lake  City  and  Tooele. 

Ee  Veile,  Case  No.  245,  Dec.  1,  1919,  for  the  operation  of  auto- 
mobile stage  line  between  Oasis  and  Fillmore. 

Ee  Ukon  Water  Co.  Case  No.  249,  Pee.  22,  1919,  to  construct, 
maintain,  and  operate  a  water  system  to  furnish  water  for  domestic 
and  culinary  purposes  to  residents  of  fielding. 

Be  Pehrson,  Case  No.  241,  Jan.  7,  1920,  for  the  operation  of  an 
automobile  stage  line  between  Wattis  and  Price. 

Be  Hansen,  Case  No.  139,  Jan.  19,  1920,  order  directing  that 
certificate  of  convenience  and  necessity  heretofore  issued  to. J.  F. 
Hansen,  for  the  operation  of  an  automobile  stage  line  between 
Price  and  Castle  Gate,  be  amended  to  include  the  name  of  B.  W. 
Dalton. 

Be  Henderson,  Case  No.  238,  Jan.  21,  1920,  for  the  operation 
of  an  automobile  stage  line  between  Helper  and  Kenilworth,  via 
Spring  Glen. 

Be  Boulais,  Case  No.  260,  Jan.  21,  1920,  for  the  operation  of  an 
automobile  freight  line  between  Price  and  Helper  and  points  in 
Uintah  Basin. 

Be  Smedley,  Case  No.  268,  Jan.  23,  1920,  for  the  operation  of  an 
automobile  stage  line  between  Magna  and  Garfield  and  the  Gar- 
field depot. 

Vermont.— He  Gay,  No.  671,  Oct.  20,  1919,  for  the  reorganiza- 
tion of  the  old  "St.  Albans  Gas  Light  Company"  and  to  carry  on 
the  business  as  set  forth  in  its  articles  of  incorporation  at  St.  Al- 
bans and  vicinity. 

Wisconsin.— rBe  Wisconsin-Minnesota  light  &  P.  Co.  C-144,  Dec. 
1,  1919,  for  the  furnishing  of  electric  light  and  power  service  with- 
in the  village  of  Blair,  granted. 

Certificates  of  convenience  and  necessity  were  denied  in  the  fol- 
lowing cases: 

Colorado. — Be  Titter,  Application  No.  42,  Decision  No.  290, 
Oct.  11,  1919,  to  operate  freight  and  express  service  by  automobile 
between  Denver,  Greeley  and  Nunn. 

Pennsylvania. — Be  Zentmyer,  Application  Docket  No.  2515- 
1919,  Oct.  14,  1919,  for  operation  of  auto  trucks  between  Waynes- 
boro, Greencastle  and  Chambersburg. 

Utah.— Be  Turnbeaugh,  Case  No.  244,  Dec.  29,  1919,  to  operate 
an  automobile  truck  line  between  Washington  and  Lund  via  Cedar 
City,  it  being  clearly  shown  that  there  was.  not  sufficient  traffic  over 
the  route  named  to  justify  the  giving  of  additional  service  to  the 
public. 

Be  Basmussen,  Case  No.  223,  Dec.  30,  1919,  to  operate  an  auto- 
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mobile  stage  line  between  Magna  and  the  Magna  and  Arthur  Mills, 
it  appearing  that  no  necessity  for  an  established  stage  line  between 
these  points,  exists,  the  service  now  being  given  being  all  that  is 
required. 

Be  Distefano,  Case  No.  224,  Dec.  30,  1919,  to  operate  an  auto- 
mobile stage  line  between  Magna  and  Arthur,  it  appearing  that  no 
necessity  exists  at  this  time  for  an  established  stage  line  at  this 
point,  the  service  now  being  given  being  all  that  is  required. 

Ee  Collier  Transp.  Co.  Case  No.  242,  Jan.  22,  1920,  for  the  oper- 
ation of  an  automobile  express  line  between  Salt  Lake  City  and 
Bingham  Canyon,  it  appearing  that  the  service  proposed  to  be  of- 
fered by  the  Collier  Transportation  Company  would  duplicate  the 
service  furnished  the  public  by  the  B.  &  0.  Transportation  Com- 
pany. 

Consolidation,  Merger,  and  Sale. 

Arizona. — Re  Union  Auto  Transp.  Co.  Docket  No.  655-A-l, 
Decision  No.  803,  Aug.  2,  1919,  order  authorizing  the  Union  Auto 
Transportation  Company  to  purchase  the  assets  of  the  Apache 
Trail  Stage  Company  for  the  sum  of  $10,000,  and  to  issue  in  par- 
tial payment  therefor  its  notes  in  the  aggregiate  sum  of  $6,000. 

Re  Jones-Kittle  Stage  Co.  Docket  No.  672-A-14,  Decision  No. 
818,  Aug.  26,  1919,  order  authorizing  the  Jones-Kittle  Stage  Com- 
pany to  sell  to  the  Union  Auto  Transportation  Company,  certain 
of  its  assets  for  the  sum  of  $3,000. 

Re  Sanguinetti,  Docket  No.  702-E-20,  Decision  No.  844,  Nov. 
6,  1919,  order  authorizing  applicant  to  sell  its  electric  property  to 
the  Yuma  Ice,  Electric  &  Manufacturing  Company. 

California. — Re  Hall,  Decision  No.  6570,  Application  No.  4816, 
Aug.  13,  1919,  authority  granted  to  transfer  to  Southern  California 
Gas  Company  the  properties  and  gas  System  generally  known  as  the 
Consumers  Gas  System,  and  which  serves  gas  for  domestic  and 
other  uses  to  the  inhabitants  of  the  Bellflower,  Downey,  Norwalk, 
Artesia  and  other  towns  and  valleys  in  the  county  of  Los  Angeles, 
for  the  sum  of  $15,000. 

Re  JameB  Canal  Co.  Decision  No.  6728,  Application  No.  4552, 
Oct.  2,  1919,  sale  of  portion  of  property  authorized. 

Re  Calvin,  Decision  No.  6772,  Application  No.  4706,  Oct.  22, 
1919,  authority  to  sell  Campbell's  Gulch  water  right  and  Campton- 
ville  Water  Works. 

Re  Mount  Konocti  Light  &  P.  Co.  Decision  No.  6844,  Applica- 
tion No.  5047,  Nov.  18,  1919,  authority  to  transfer  electric  proper- 
ties to  California  Telephone  &  Light  Company. 

Re  Oakland- Vallejo  Transit  Co.  Decision  No.  6848,  Application 
No.  4944,  Nov.  19,  1919,  authority  to  sell  and  transfer  its  property, 
assets  and  business  to  Western  Motor  Transport  Company. 
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Ee  Harker,  Decision  No.  6978,  Application  No.  5110,  Dec.  22, 
1?19,  order  authorizing  the  purchase  of  the  Melvin  Place  Water 
Plant. 

Illinois, — Be  TTrmaoga  Teleph.  Co.  Case  No.  8959,  April  15, 
1919,  order  authorizing  the  Mann  Telephone  Company  to  sell  to 
the  TTrmaoga  Telephone  Company,  all  the  telephone  property  con- 
trolled by  former  company  in  the  villages  of  Ursa,  Lima  and  Lo- 
raine,  county  of  Adams,  and  vicinities,  and  Tioga,  county  of  Han- 
cock, and  vicinity;  together  with  toll  lines  from  Quincy  to  Loraine 
and  from  Loraine  to  Sutter. 

Re  Lincoln  Teleph.  Co,  No.  9019,  Oct.  7,  1919,  order  authorizing 
the  Central  Illinois  Telephone  ft  Telegraph  Company  to  sell  to  the 
Lincoln  Telephone  Company  all  its  telephone  property  both  real 
and  personal  and  all  other  assets  in  Lincoln  and  vicinity  for  the 
sum  of  $145,000,  payment  therefor  to  be  made  in  common  capital 
stock  of  the  Lincoln  Telephone  Company. 

Re  Lincoln  Teleph.  Co.  No.  9020,  Oct.  7,  1919,  order  authoriz- 
ing the  New  Holland  Telephone  Company  to  sell  to  the  Lincoln 
Telephone  Company  all  its  telephone  property  both  real  and  per- 
sonal and  all  other  assets  in  New  Holland  and  vicinity  for  the  sum 
of  $16,500,  payment  therefor  to  be  made  in  common  capital  stock. 

Re  Lincoln  Teleph.  Co.  No.  9021,  Oct-  7,  1919,  order  authoriz- 
ing the  Elkhart  Independent  Telephone  Company  to  sell  to  the 
Lincoln  Telephone  Company  all  of  its  telephone  property  both 
real  and  personal  and  all  other  assets  in  Elkhart  and  vicinity  for 
the  sum  of  $11,000,  payment  therefor  to  be  made  in  common  capi- 
tal stock. 

Re  Crandall  Transfer  ft  Warehouse  Co.  No.  9474,  Oct.  7,  1919, 
order  granting  permission  to  H.  J.  Crandall,  doing  business  as 
Crandall  Transfer  ft  Warehouse  Company  to  sell  to  the  Crandall 
Transfer  ft  Warehouse  Company,  a  corporation,  warehouse  busi- 
ness of  H.  J.  Crandall. 

Re  Bureau  County  Independent  Teleph.  Co.  No.  9228,  Oct.  20, 
1919,  order  approving  sale  by  the  Bureau  County  Independent 
Telephone  Company  of  the  property  now  owned  by  the  said  com- 
pany to  the  Granville  Telephone  Company. 

Re  Chicago  Teleph.  Co.  No.  9266,  Oct.  20,  1919,  order  author- 
izing the  Chicago  Telephone  Company  to  buy  and  the  Interstate 
Independent  Telephone  ft  Telegraph  Company  to  sell  all  the  tele- 
phone property  of  the  latter  company  in  certain  specified  cities 
and  villages,  together  with  pole  lilies  and  circuits  used  in  serving 
farmer  line  stations  connected  with  said  exchanges,  and  all  pole 
lines  and  circuits  located  in  the  territory  of  the  Chicago  Telephone 
Company. 

Re  Central  Union  Teleph.  Co.  No.  9267,  Oct  20,  1919,  order 
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authorizing  the  Central  Union  Telephone  Company  to  buy  all  of 
the  property  owned  by  the  Interstate  Independent  Telephone  & 
Telegraph  Company  in  Springfield,  Peoria,  and  Sterling,  with  the 
exception  of  the  Peoria  central  office  building  and  lot  on  which  it 
stands,  together  with  pole  lines  and  circuits  used  in  serving  farmer 
line  stations  connected  with  above  exchanges,  and  the  toll  lines  of 
the  latter  located  in  the  territory  served  by  the  Central  Union  Tele- 
phone Company  in  the  state  of  Illinois,  for  a  consideration  of  $165,- 
000  to  be  paid  by  four  notes  of  the  Central  Union  Telephone  Com- 
pany for  $41,250  each. 

Be  Interstate  Independent  Teleph.  &  Teleg.  Co.  No.  9268,  Oct 
20,  1919,  order  authorizing  the  Coleta  Telephone  Company  to  buy 
from  the  Interstate  Independent  Telephone  &  Telegraph  Company 
all  of  the  telephone  property  in  Coleta,  county  of  Whiteside. 

Ee  Millstadt  Teleph.  Co/  No.  9248,  Nov.  5,  1919,  approval  of 
contract  covering  purchase  by  the  Millstadt  Telephone  Company 
of  the  property  of  the  Millstadt  Telephone  Company,  the  St.  Clair 
Farmers'  Mutual  Telephone  Company,  and  the  West  Side  Telephone 
Company. 

Be  Salmon's  Investment  &  Security  Co.  No.  9231,  Nov.  25,  1919, 
order  authorizing  the  Salmon's  Investment  &  Security  Company  to 
buy  all  the  telephone  property  owned  by  J.  G.  Gabby  in  the  vil- 
lage of  Little  York. 

Indiana.— Be  Wheatfield  Teleph.  Exch.  No.  4739,  Oct.  25,  1919, 
appro'val  of  franchise  to  establish  a  telephone  exchange  in  the 
town  of  Wheatfield,  Jasper  county,  Indiana,  where  existing  tel- 
ephone plant  was  inadequate  and  rendering  extremely  inefficient 
service. 

Be  Logansport  Utilities  Co.  No.  4362,  Nov.  22,  1919,  company 
authorized  to  purchase  electric  light  and  power  plant  in  the  city  of 
Logansport  for  $100,000. 

Be  Eureka  Teleph.  Co.  No.  9135,  Nov.  25,  1919,  approval  of 
sale  of  rural  telephone  line  known  as  line  No.  5  and  line  No.  13, 
by  the  Farmers'  Association,  and  the  purpose  of  said  lines  by  the 
Eureka  Telephone  Company. 

Be  Peoples  Mut.  Teleph.  Co.  No.  4831,  Nov.  28,  1919,  permis- 
sion granted  the  Peoples  Mutual  Telephone  Company  to  purchase 
the  Claypool  Telephone  Exchange  and  property  for  a  consideration 
of  $12,000  of  the  common  stock  of  the  purchaser. 

Be  Uniondale  Bural  Teleph.  Co.  No.  4952,  Dec.  l/l919,  author- 
ity to  purchase  the  property  of  the  Home  Telephone  Company  of 
Ossian.    •  .  • 

Be  Citizens  Teleph.  Co.  No.  5044,  Jan.  9,  1920,  approval  of  the 
sale  pf  all  the  property  of  the/  Fulton  Telephone  Company  to  the 
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Citizens  Telephone  Company  of  Macy  for  a  consideration  of.  $9,000 
in  cash. 

Kansas. — Be  Kansas  City  Home  'Teleph.  Co.  Docket  No.  2907, 
July.  16, 1919,  order  authorizing  the  Kansas  City  Home  Telephone 
Company  and  the  Southwestern  Bell  Telephone  Company  to  sell  to 
the  Kansas  City  Telephone  Company  their  respective  telephone  ex- 
change plants  located  in  and  about  the  cities  of  Kansas  City  and 
Rosedale,  Kansas,  including  Merriam  and  Bethel,  Kansas. 

Maine.— He  Citizens'  Teleph.  Co.  TT-373,  Oct.  23,  1919,  order 
authorizing  the  Citizens'  Telephone  Company  to  purchase  from  the 
Curtis  Hill  &  Paris  Telephone  Company,  all  of  latter's  telephone 
plant  and  property  south  of  the  farm  of  Fred  Jackson,  on  the  west 
of  High  street,  in  town  of  Paris. 

Re  Bangor  &  R.  Co.  R.  R.  513,  Oct.  28,  1919,  merger  of  the 
Northern  Maine  Seaport  Railroad  Company,  including  its  corpor- 
ate existence,  with  and  into  the  Bangor  &  Aroostook  Railroad  Com- 
pany, authorized. 

Re  Knox  R.  Co.  R.  R.  516,  Nov,  13,  1919,  purchase  by  the  Knox 
Railroad  Company  of  the  Georges  Valley  Railroad  approved. 

Re  Machias  Electric  Light  Co.  U-384,  Dec.  24,  1919,  order 
authorizing  the  Machias  Electric  Light  Company  to  sell  and  con- 
vey all  of  the  rights,  privileges,  franchises  and  property  to  the 
Washington  County  Light  &  Power  Company,  for  the  sum  of  $90,- 
000  cash  and  $5,000  par  value  of  common  stock  of  the  Washington 
County  Light  &  Power  Company. 

Michigan. — Re  Keller,  T-239,  Oct.  24,  1919,  permission  granted 
to  sell  specified  telephone  property  in  and  near  Highland. 

Re  Central  Citizens'  Teleph.  Asso.  T-257,  Jan.  30,  1920,  order 
granting  permission  to  Leonard  W.  Gallup,  Receiver  of  the  Cen- 
tral Citizens'  Telephone  Association  to  sell  certain  telephone  prop- 
erty to  the  Morenci  Telephone  Company,  the  Hillsdale  County  Tel- 
ephone Company  and  the  Fayette  Telephone  Company. 

Minnesota. — Re  Northwestern  Teleph.  Exch.  Co.  Oct.  24,  1919, 
approval  granted  of  the  purchase  by  the  Northwestern  Telephone 
Exchange  Company  of  the  property  of  the  Duluth  Telephone  Com- 
pany and  the  Mesaba  Telephone  Company. 

Re  Northwestern  Teleph.  Exch.  Co.  Oct.  24,  .1919,  authority 
granted  to  the  Northwestern  Telephone  Exchange  Company  to  pur- 
chase all  of  the  property  of  the  Zenith  Telephone  Company. 

Re  Tri-State  Teleph.  &  Teleg.  Co,  Oct.  24,  1919,  approval  grant- 
ed for  the  purchase  by  the  Redwood  Falls  Electric  Telephone  Com- 
pany of  the  property  of  the  Tri-State  Telephone  &  Telegraph  Com- 
pany in  the  city  of  Redwood  Falls. 

Re  Mankato  Citizens  Teleph..  Co..  Feb.  2,-  1920,  order  granting 

permission  to  the  Mankato  Citizens  r  Telephone  Company  to  pur- 
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chase  from  the  Tri-State  Telephone  &  Telegraph  Company,  its 
local  exchange  properties  located  at  Mankato,  Madison  Lake  and 
Eagle  Lake. 

Nebraska. — Re  Farmers  Mut.  Teleph.  Co.  Application  No.  4107, 
Nov.  22,  1919,  Farmers  Mutual  Telephone  Company  authorized 
to  purchase  the  property  of  the  Ord  Independent  Telephone  Com- 
pany at  a  price  not  to  exceed  $15,121.03,  and  to  merge  the  two 
plants  at  Ord  into  one  unified  system. 

Crossings. 

J.  In  general,  974. 
II.  Construction  of  grade  crossing*,  974. 

III.  Protection  at  crossings,  979. 

IV.  Construction  of  overheads,  etc.,  932. 
V.  Elimination  of  crossings,  993. 

I.  In  general. 

Michigan.— Be  Detroit  United  R.  No.  8004-38,  Oct  28,  1919, 
condition  under  which  railway  company  allowed  to  operate  its  north* 
bound  Woodward  avenue  cars  over  its  line  specified. 

Missouri.— Re  Atchison,  T.  &  S.  F.  R.  Co.  Case  No.  2051,  Nov. 
15,  1919,  order  requiring  railroad  company  to  erect  a  new  bridge 
at  a  highway  crossing  its  tracks  at  or  near  LaPlata,  in  Macon  coun- 
ty, maintenance  of  bridge  and  structures  apportioned  between  rail- 
road and  county. 

Oklahoma. — Wilson  v.  Oklahoma  Union  R.  Co.  Order  No.  1602, 
Cause  No.  3762,  Sept.  23,  1919,  company  ordered  to  construct  a 
good  and  substantial  foot  bridge  to  cross  the  ravine  along  its  right 
of  way  at  the  intersection  of  James  street  in  Sapulpa  Township. 

II.  Construction  of  grade  crossings. 

Arizona. — Re  Arizona  E.  R.  Co.  Docket  No.  642-R-2,  Decision 
No.  798,  July  29,  1919,  railroad  company  authorized  to  construct 
a  track  across  South  Seventh  street  a  short  distance  north  of  Grant 
street,  just  beyond  the  city  limits  of  Phoenix. 

Re  Board  of  Supervisors,  Docket  No.  643-R-3,  Decision  No.  799, 
July  30,  1919,  order  granting  permission  for  the  installation  of  a 
public  crossing  across  tracks  of  the  Arizona  Eastern  Railroad  Com- 
pany at  grade  at  a  point  one  and  one-half  miles  east  of  Geronimo. 

Re  Supervisors  of  Mohave  County,  Docket  No.  638-R-l,  Deci- 
sion No.  806,  Aug.  7,  1919,  order  authorizing  the  establishment 
and  maintenance  of  a  highway  crossing  over  right  of  way  and  across 
tracks  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  be- 
tween the  station  of  Antares  and  the  town  of  Hackberry. 
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Be  Pinal,  Docket  No.  659-B-9,  Decision  No.  816,  Aug.  26,  1919, 
approval  of  construction  and  maintenance  of  a  highway  crossing 
over  tracks  of  railway  company  at  a  point  near  Toltec  station. 

Be  Santa  Fe  B.  Co.  Docket  No.  663-B-ll,  Decision  No.  822,  Aug. 
28,  1919,  permission  granted  to  construct  a  spur  track  from  main 
line  of  railroad  at  point  near  Fair  Grounds,  Maricopa  county, 
across  Christy  road  and  Grand  avenue,  for  the  purpose  of  serving 
the  Union  Oil  Company. 

California. — Manteca  v.  Southern  P.  Co.  Decision  No.  6757, 
Case  No.  1347,  Oct.  18,  1919,  application  for  construction  of  grade 
crossing  dismissed. 

Colorado. — Be  Industrial  Sugar  Co.  Application  No.  64,  Deci- 
sion No.  315,  Dec.  30,  1919,  order  granting  permission  to  the  In- 
dustrial Sugar  Company  to  construct  two  tracks  at  grade  across 
Primary  highway  No.  49,  north  of  the  town  of  Fort  Lupton. 

Illinois.— Be  Chicago  ft  Q.  E.  Co..  No.  9395,  Sept.  15,  1919,  per- 
mission granted  to  railroad  company  to  construct  industrial  track 
to  serve  the  manufacturing  plant  of  the  Boselaaid  Can  ft  Wire  Goods 
Company  near  the  southerly  corporate  limits  of  the  city  of  Bock- 
ford,  the  same  to  be  connected  with  the  main  track  of  the  Chicago, 
Burlington  ft  Quincy  Bailroad,  said  industrial  track  to  extend  at 
grade  across  Harrison  avenue. 

Be  Chicago,  &  Q.  B.  Co.  No.  9400,  Sept.  15,  1919,  permission 
granted  to  railroad  company  to  construct  a  sidetrack  at  grade  over 
the  public  highway  known  as  Blackhawk  avenue,  in  the  town  of 
Bockford. 

Be  Chicago,  B.  ft  Q.  B.  Co.  No.  8160,  Oct.  7, 1919,  order  authoriz- 
ing railroad  company  to  construct  at  grade  a  second  main  track 
across  the  main  track  of  the  Cleveland,  Cincinnati,  Chicago  ft  St. 
Louis  Bailway  Company,  at  a  point  in  Clinton  street  about  300  feet 
south  of  Cumming  street  in  Litchfield. 

West  v.  St.  Louis,  S.  ft  P.  B.  Co.  No.  9244,  Oct.  7,  1919,  order 
granting  permission  to  construct  a  public  highway  across  tracks  of 
the  St.  Louis,  Springfield  ft  Peoria  Bailroad  where  Fifth  street,  ex- 
tended, would  cross  said  tracks  in  Sangamon  county. 

Mulligan  v.  Illinois  C.  B.  Co.  No.  9261,  Oct,  7,  1919,  permission 
to  open  a  public  highway  at  grade  across  the  tracks  of  the  Illinois 
Central  Bailroad  Company  and  the  Bloomington,  Decatur  &  Cham- 
paign Bailroad  Company  in  the  unincorporated  village  of  Bond- 
ville  denied,  it  appearing  that  the  Commission  finds  from  the  rec- 
ord in  this  case  that  the  necessity  for  this  crossing  is  not  sufficient  to 
justify  the  establishment  of  another  grade  crossing. 

Be  Pullman  E.  Co.  No.  9462,  Oct.  7,  1919,  order  granting  per- 
mission to  the  Pullman  Bailroad  Company  to  construct  and  main- 
tain for  use  by  the  Byrne  Brothers  Construction  Company,  a  tem- 
porary railroad  crossing  at  grade,  to  be  formed  by  the  extension  oi 
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a  certain  narrow-gauge  industrial  track  of  said  construction  com- 
pany acrosB  four  industrial  tracks  of  the  Pullman  Railroad  Com- 
pany between  108d  and  104th  streets  in  the  city  of  Chicago. 

Be  Chicago,  B.  &  Q.  R.  Co.  No.  9476,  Oct.  7,  1919,  permission 
granted1  to  railroad  company  to  construct  an  industrial  track  to 
serve  the  wholesale  feed  and  storage  warehouse  at  Rock  Island,  and 
to  cross  at  grade  Sixteenth  street,  in  said  city  of  Rock  Island. 

Monmouth  v.  Rock  Island  S.  R.  Co.  No.  8259,  Oct.  20,  1919, 
order  directing  the  Rock  Island  Southern  Railway  Company  to 
make  certain  specified  improvements  within  right  of  way  of  rail- 
road at  each  of  grade  street  or  highway  crossings  in  city  of  Mon- 
mouth. 

Herrik  v.  Missouri  P.  R.  Co.  No.  9552,  Oct.  20,  1919,,  order 
granting  permission  to  construct  a  public  highway  at  grade  where 
Park  avenue,  extended,  would  cross  the  tracks  of  the  Missouri  Pa- 
cific Railroad  Company  in  the  city  of  Herrin. 

Highway  Commissioner  v.  Chicago  &  E.  I.  R.  Co.  No.  9584,  Oct. 
20,  1919,  permission  granted  for  the  extension  of  a  public  highway 
at  grade  across  the  right  of  way  and  tracks  of  the  Chicago  &  East- 
ern Illinois  Railroad  in  Vermilion  county. 

Re  Chicago,  B.  &  Q.  R.  Co;  No.  9601,  Oct.  20,  1919,  permission 
granted  railroad  company  to  construct  a  sidetrack  to  serve  prop- 
erty owned  by  Henry  P.  DuPont  at  Chicago,  the  same  to  extend  in 
a  southeasterly  direction  across  Union  avenue. 

McLeansboro  v.  Louisville  &  N.  R.  Co.  No.  9278,  Nov.  5,  1919, 
denial  of  petition  to  open  Eastern  Border  street  at  grade  across  the 
tracks  of  the  Louisville  &  Nashville  Railroad  Company  in  the  city 
of  McLeansboro. 

St.  Clair  \.  Hines,  No.  9387,  Nov.  5,  1919,  permission  granted 
for  the  crossing  of  State  Aid  Route  No.  13,  at  grade  of  the  right 
of  wav  and  tracks  of  the  Baltimore  &  Ohio  Railroad  on  the  contin- 
uation  of  what  is  known  as  Third  street  in  the  village  of  Caseyville. 

Chicago  4;  A.  R.  Co.  v.  Chicago  &  N.  W.  R.  Co.  No.  8642,  Nov. 
17,  1919,  order  authorizing  railroad  company  to  continue  in  use 
as  now  constructed,  and  thereafter  to  maintain  and  to  operate  cars 
over  same,  a  crossing  at  grade  formed  bv  extension  of  branch  mine 
track  across  Macoupin  County  branch  of  the  Chicago  &  Northwest- 
ern Railway  Company. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  9723,  Dec.  2,  1919,  permis- 
sion granted  to  railroad  company  to  construct  an  industrial  track 
to  serve  Producers  Material  Company,  over  and  across  street  and 
alley,  Chicago. 

Re  Chicago,  M.  ft  St.  P.  R.  Co.  No.  9728,  Dec.  t,  1919,  permis- 
sion granted  railroad  company  to  construct  an  industrial  track  to 
serve  the  Mont  Clare  Coal  &  Supply  Company  at  Mont  Clare,  in 
Chicago,  same  to  extend  in  a  westerly  direction  across  Sayre  avenue. 
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Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  9738,  Dec.  2,  1919,  permis- 
sion granted  railroad  company  to  construct  industrial  track  to  serve 
plant  of  T.  W.  Keelin  &  Company  in  Chicago,  the  same  to  extend  in 
westerly  direction  in  Carroll  avenue  across  Carpenter  street. 

Maine.— Re  Knox  R.  Co.  R.  R.  510,  511,  Oct.  22,  1919,  approval 
of  location,  construction  and  maintenance  of  a  branch  railroad 
track  crossing  at  grade.,  highway  in  the  town  of  Union. 

Re  Municipal  Officers  of  Old  Orchard,  R.  R.  499,  Nov.  26,  1919, 
petition  for  authority  to  establish  and  maintain  grade  crossings  in 
Old  Orchard  denied  on  the  ground  of  failure  to  show  a  legal  laying 
out  of  the  ways. 

'  Re  PaTsons,  R.  R.  521,  Dec.  6,  1919,  temporary  grade  crossing 
at  Troutdale  station  authorized. 

Re  Portland  Terminal  Co.  R.  R.  518,  Dec.  24,  1919,  Portland 
Terminal  Company  authorized  to  construct  and  maintain  a  branch 
railroad  track  in  Portland  from  point  in  existing  sidetrack  south- 
easterly across  Read  street  to  the  manufacturing  establishment  of 
American  Can  Company. 

Re  Whitney,  R.  R.  524,  Dec.  29,  1919,  petition  for  establishment 
and  maintenance  of  temporary  crossing  over  tracks  of  the  Maine 
Central  Railroad  dismissed,  it  appearing  from  the  facts  in  the  case 
that  conditions  do  not  warrant  a  grade  crossing  at  this  point. 

Re  E.  Plummer  &  Sons,  R.  R.  527,  Jan.  26,  1920,  railroad  com- 
pany directed  to  establish  and  maintain  a  temporary  crossing  at 
grade,  at  Lisbon  Falls. 

Michigan.— Re  Scharl,  (^8007-17,  Oct.  20,  1919,  permission 
granted  to  cross  with  gauge  industrial  track,  the  tracks  of  the 
Grand  Trunk  Western  Lines  Railroad,  at  Amy,  for  a  period  of  60 
days  from  date  of  this  order. 

Re  Lytle,  No.  8030-41,  Oct.  23,  1919,  permission  granted  to 
General  Superintendent  of  the  Duluth,  South  Shore  &  Atlantic 
Railroad  to  cross  with  a  spur  track  for  Powell  &  Mitchell  specified 
highway  in  Baraga  county. 

Re  Board  of  County  Road  Conors  No.  8030-40,  Oct  27,  1919, 
permission  granted  to  the  Board  of  County  Road  Commissioners  of 
Marquette  county,  to  cross  with  a  highway  the  tracks  and  right  of 
way  of  the  Duluth,  South  Shore  &  Atlantic  Railway,  in  Marquette 
county. 

Re  Youngs,  No.  8030-45,  Nov.  24,  1919,  permission  granted  for 
Highway  crossing  over  the  right  of  way  of  the  Grand  Rapids  & 
Indiana  Railroad  on  the  section  line  between  §§  8  and  9,  Sullivan 
Township,  Muskegon  County,  said  Crossing  to  be  known  as  Opdyke 
crossing. 

Re  Chicago,  K.  &  S.  R.  C-7077-98,  Nov.  25,  1919,  permission 
granted  for  the  crossing  with  a  street  known  as  Island  avenue  in 

P.U.R.1920A.  ;        - ,     6B        ... 


978  APPENDIX. 

Glendale,  the  tracks  of  right  of  way  of  the  Chicago,  Kalamazoo  & 
Saginaw  Railroad. 

Be  Board  of  County  Eoad  Com'rs  No.  8030-49,  Dec,  2,  1919, 
permission  granted  to  cross  with  a  highway  known  as  "The  Baraga 
Trunk  Highway"  under  the  tracks  of  the  Lake  Superior  &  Ish- 
peming  Railway  granted. 

He  Duluth,  S.  S.  Jk  A.  B.  No.  8030-42,  Dec.  15,  1919,  highway 
crossing  over  railway  tracks  of  the  Duluth,  South  Shore  &  Atlantic 
Railroad  on  the  east  and  west  quarter  line  of  §  27  in  township  46 
north,  range  7  west,  authorized. 

Be  Mullins,  No.  8030-56,  Jan.  15,  1920,  permission  granted  to 
cross  {racks  and  highway  of  the  Grand  Rapids,  Grand  Haven  & 
Muskegon  Bailway  with  a  highway  in  township  of  Walker. 

Missouri. — Be  Parks,  Case  No.  1923,  Oct.  25,  1919,  permission 
to  construct  crossing  over  Kansas  City,  Clinton  &  Springfield  Bail- 
way  Company's  tracks  in  Henry  county,  Missouri. 

Be  Joplin,  Case  No.  1992,  Oct.  27,  1919,  permission  to  con- 
struct grade  crossings  over  the  tracks  of  the  Missouri  Pacific  Bail- 
road  at  West  Eleventh  street,  Joplin,  Missouri. 

Polk  County  v.  Kansas  City,  C.  &  S.  B.  Co.  Case  No.  2144,  Jan. 
6,  1920,  order  directing  construction  of  grade  crossing  at  Broad- 
way street  in  unincorporated  village  of  Dunnegan. 

New  York,  First  District— Re  New  York  &  H.  B.  Co.  Case  No. 
2006,  Nov.  28,  1919,  order  approving  revised  plan  No.  59867  as  to 
the  width  and  grade  at  which  Gun  Hill  Boad  and  its  approaches 
shall  be  extended  across  the  tracks  of  the  New  York  &  Harlem 
Railroad  Company  in  the  borough  of  the  Bronx. 

Be  Long  Island  E.  Co.  Case  No.  2434,  Nov.  28,  1919,  determina- 
tion of  the  manner  in  which  Boach  Place  in  the  borough  of  Queens 
should  be  carried  across  the  tracks  of  the  Flushing  &  North  Side 
Division  of  the  Long  Island  Eailr6ad  Company. 

Oregon. — Be  Oregon  State  Highway  Commission,  P.  S.  C.  Or. 
Order  No.  544,  F-828,  Oct.  16,  1919,  authority  granted  to  the 
Oregon  State  Highway  Commission  to  construct  a  crossing  at  grade 
of  the  Columbia  Biver  Highway  with  the  traces  of  the  Condon 
Branch  of  the  Oregon- Washington  Bailroad  &  Navigation  Com- 
pany, in  the  town  of  Arlington. 

Be  Silverton  Lumber  Co.  P.  S.  C.  Or.  Order  No.  550,  F-831, 
Oct.  28,  1919,  order  authorizing  the  construction,  at  a  common 
grade,  of  a  logging  railway  over  and  across  a  county  road  in  Marion 
county. 

Be  Oregon  &  C.  B.  Co.  P.  S.  C.  Or.  Order  No.  570,  F-873^ 

.  Dec.  17,  1919,  order  directing  the  crossing  known  as  the  Sardine 

Creek  Crossing  on  the  public  road  loading  eastward  from  the  Pacific 

highway  be  changed  and  established  at  a  point  near  the  railroad 

bridge  over  Sardine  Creek  over  the  Southern  Pacific  tracks. 
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Be  Standard  Oil  Co.  P.  S.  ,0..  Or.  Older  No.  565,  P-856,  Jan. 
15,  1920,  permission  granted  to  construct  at  grade,  an  industry 
spur  track,  standard  guage,  across  Mountain  avenue  in  the  city  of 
Ashland. 

Re  Southern  P.  Co.  P.  S.  C.  Or.  Order  No.  566,  F-871,  Jan.  17, 
1920,  authority  granted  to  construct  at  common  grade  an  industry 
spur  track  over  and  across  a  part  of  Birch  street  and  Lewis  street 
in  the  city  of  Dallas. 

Pennsylvania. — Re  Schuylkill  E.  Co.  Application  Docket  No. 
2783-1919,  Jan.  6,  1920,  petition  for  the  construction,  mainte- 
nance and  operation  of  a  crossing  at  grade,  at  a  point  over  tracks 
of  the  Lehigh  Valley  Railroad  Company,  on  Centre  street,  dis- 
missed, it  appearing  that  there  is  no  imperative  necessity  for  the 
proposed  grade  crossing  and  its  establishment  would  seriously  in- 
terfere with  the  operations  of  respondent's  trains. 

Rhode  Island.. — Re  Woonsocket  Street  R.  Co.  No.  521,  Jan.  7 
1920,  permission  granted  to  lay  and  maintain  a  track  in  Social 
street  from  Adams  street  to  State  line  in  Woonsocket,  across  cer- 
tain streets,  highways,  turnpikes  or  traveled  ways  at  grade. 

Wisconsin. — Wisconsin  Highway  Commission  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  R-2509,  Nov.  3, 1919,  order  directing  railroad  com- 
pany to  pay  to  treasury  of  state  of  Wisconsin  the  sum  of  $2,000 
upon  the  opening  of  relocated  highway  to  public  travel  between 
Cordon,  Douglas  county,  and  Minong,  Washburn  county. 

Re  Yawkey-Wissell  Lumber  Co.  R-2544,  Nov.  6,  1919,  permis- 
sion granted  to  construct  a  crossing  between  its  private  logging 
road  and  the  line  of  the  Chicago  &  North  Western  Railway  Com- 
pany at  White  Lake. 

Re  Beloit  Traction  Co.  R-2533,  Nov.  7,  1919,  railroad  company 
authorized  to  cross  with  a  single  track  at  grade  on  Union  Street  in 
the  city  of  Beloit  a  spur  track  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railroad  Company,  the  expense  thereof  to  be  borne  by  the 
Beloit  Traction  Company. 

JOT.  Protection  at  erosHng*. 

Connecticut— He  Norwich,  Docket  No.  3183,  Oct.  10,  1919,  peti- 
tion asking  for  protection  at  certain  grade  crossings  in  said  city, 
over  the  tracks  of  the  New  York,  New  Haven  &  Hartford  Railroad 
Company,  denied. 

Re  Brown,  Docket  No.  3228,  Nov.  21,  1919,  company  directed  to 
maintain  flagging  protection  at  grade  crossings  known  as  Spicer 
avenue  and  Main  street  in  Noank,  in  the  town  of  Groton,  from  6 
a.  m.  to  12  o'clock  midnight,  daily. 

Illinois.— Public  Utilities  Commission  v.  Hines,  No.  9627,  Dec. 
2,  1919,"  adequate  and  proper  crossing  protection  ordered  at  the 
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crossing  of  the  tracks  of  the  Terminal  Railroad  Association,  of  St 
Louis  with  those  of  the  St.  Louis;  Springfield  &  Peoria  Railroad, 
in  Broadway,  Venice. 

Indiana.— Be  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  5042,  Dec.  26, 
1919,  railroad  company  authorized  to  construct  and  maintain  a 
gate  and  tilting  target  at  intersection  of  tracks  "frith  those  of  the 
Central  Indiana  Railroad  at  Anderson. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  Interlocker  No.  195,  Dec.  6, 
1919,  permission  granted  to  relieve  lever  man  at  interlocker  dur- 
ing certain  hours. 

Maine. — Re  Maine  C.  R.  Co.  R.  R.  505,  Jan.  13,  1920,  railroad 
company  ordered  to  install  and  operate  a  gate  at  White  street,  in 
the  town  of  Richinond,  during  the  passage  of  all  trains,  between 
the  hours  of  7  a.  m!  and  6:50  p.  m.  daily,  except  Sundays. 

Michigan.— Re  Michigan  C.  R.  C-7077-97,  Nov.  14,  1919,  in- 
stallation of  safety  gates  ordered  at  the  Main  street  crossing  of  the 
tracks  of  the  Michigan  Central  Railroad  at  Three  Oaks. 

Re  Pere  Marquette  &  G.  T.  W.  Lines  R.  C-7077-94,  Nov.  28, 
1919,  reduction  of  speed  ordered  at  the  Tenth  street  crossing  of  the 
tracks  of  the  Pere  Marquette  &  Grand  Trunk  Western  Lines  Rail- 
road just  north  of  the  Beard  street  in  the.  city  of  Port  Huron. 

Re  Michigan  C.  R.  Co.  C-7077-91,  Oct.  27,  1919,  Michigan  Cen- 
tral Railroad,  United  States  Railroad  Administration  and  the  Mich- 
igan Central  Railroad  Company  ordered  to  cause  safety  gates  to  he 
installed  and  thereafter  maintained  and  operated  during  24  hours 
of  the  day,  at  the  Main  street  crossing  of  tracks  in  the  village  of 
Galien. 

Re  Muskegon,  C-7077-87,  Oct.  22,  1919,  order  directing  Grand 
Trunk  Western  Lines  Railroad,  United  States  Railroad  Adminis- 
tration, and  the  Toledo,  Saginaw  &  Muskegon  Railway  Company  to 
cause  all  of  engines,  trains  and  cars  to  be  brought  to  a  full  stop  be- 
fore undertaking  to  cross  over  Gotty  avenue,  in  '  the  city  of 
Muskegon. 

Re  Grand  Trunk  Western  Lines  R.  Co.  No.  1991,  Oct.  22,  1919, 
permission  granted  to  Federal  Manager  of  the  Grand  Trunk  West- 
ern Lines  Railroad  to  discontinue  the  flagman  at  the  Grove  street 
crossing  of  tracks  in  the  city  of  Grand  Rapids,  and  to  substitute 
therefor  a  crossing  alarm  bell  with  wig  wag  attachment,  the  .same 
to  be  operated  by  the  gateman  at  the  Quimby  street  crossing  and 
the  gateman  at  the  Plainfield  avenue  crossing. 

Re  Grand  Trunk  Western  Lines  R.  D-4,  Dec.  12,  1919,  permis- 
sion granted  to  discontinue  flagman  at  the  Cleveland  street  cross- 
ing of  the  Grand  Trunk  Western  Lines  Railroad  of  their  Detroit, 
Grand  Haven  A  Milwaukee  Division  in  Ionia,  and  to  substitute 
therefor  a  crossing  alarm  bell  with  wig  wag  signal. 

Re  Grand  Trunk  Western  Lines  R.  Co.  1696,  Dec.  12,  1919,  com- 
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pany  authorized  to  discontinue  flagman  at  the  South  Dexter  Street 
crossing  of  the  tracks  of  the  Detroit,  Grand  Haven  &  Milwaukee 
Division  in  Ionia,  and  to  substitute  therefor  a  crossing  alarm  bell 
with  wig  wag  attachment. 

Re  Detroit  &  T.  S.  Line  B.  No.  7091,  Oct.  81,  1919,  track  cir- 
cuit electrically  operated  crossing  alarm  bell  with  wig  wag  attach- 
ment at  the  crossing  of  the  Detroit  &  Toledo  Shore  Line  Railroad 
of  the  highway  leading  to  the  Sibley  Quarries  at  Sibley. 

Re  New  York  C.  R.  Co*  No.  7091,  Oct.  31,  1919,  installation  of 
track  circuit  crossing  alarm  bell  with  wig  wag  at  the  highway 
crossing  of  the  New  York  Central  Railroad  leading  to  the  Sibley 
Quarries,  Sibley. 

Re  Locke,  C-7077-68,  Nov.  25,  1919,  crossing  alarm  bell  with 
wig  wag  attachment  ordered  installed  at  the  Grand  Rapids  & 
Indiana  and  Michigan  Central  Railroad  crossing  of  Graham  street 
in  the  city  of  Grand  Rapids. 

Re  Detroit  United  R.  C-7077-8,  Nov.  25,  1919,  additional  warn- 
ing sign  ordered  at  the  Nine  Mile  road  crossing  of  the  tracks  of 
the  Detroit  United  Railway  at  Ferndaie. 

Re  Milan,  C-7077-79,  Jan.  20,  1920,  crossing  gates  directed  to 
be  installed  at  highway  crossings  of  tracks  of  the  Ann  Arbor  & 
Wabash  Railroads  located  near  passenger  station  in  village  of 
Milan. 

Re  Coleman,  C-7077-100,  Feb.  3,  1920,  order  directing  rail- 
road company  to  install  and  maintain  track  circuit  crossing  alarm 
bell  with  wig  wag  attachment  at  Fourth  street  crossing  of  tracks 
in  the  city  of  Colman. 

Re  Jackson,  C-7077-49,  Feb.  3,  1920,  order  directing  railroad 
company  to  maintain  and  operate  two  crossing  alarm  bells  with 
wig  wag  attachments,  at  the  Wisner  street  crossing  in  the  city  of 
Jackson. 

Re  Bronner,  C-7077-39,  Feb.  3,  1920,  order  authorizing  the  dis- 
continuance and  removal  of  safety  gates  now  maintained  at  the 
Harmonia  road  crossing  of  tracks  near  Camp  Custer. 

Re  Grand  Rapids  ft  I.  R.  C-7077-68,  Nov.  28,  1919,  reduction 
of  speed  ordered  at  the  Alpine  avenue  crossing  of  the  Muskegon 
Division  of  the  Grand  ^Rapids  &  Indiana  Railroad  at  Grand  Rapids. 

Re  McCain,  No.  8030-46,  Feb.  3,  1920,  order  denying  additional 
protection  at  what  is  known  as  the  Predmore  stop  crossing  of  the 
tracks  of  the  Detroit  United  Railway  one  mile  south  of  Romeo. 

Re  Kalamazoo,  No.  2607,  Feb.  8,"  1920,  order  authorizing  addi. 
tional  protection  at  the  Reed  street  crossing  of  tracks  of  the  Chi- 
cago, Kalamazoo  &  Saginaw  Railroad  and  the  Grand  Rapids  ft 
Indiana  Railroad  in  the  city  of  Kalamazoo. 

Re  Pere  Marquette  R.  X-925,  Nov.  4,  1919,  watchman  ordered 
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stationed  at  Main  street  crossing  of  the  tracks  of  the  Pere  Mar- 
quette Railroad  in  Birch  Run. 

Minnesota.— Mora  v.  Great  Northern  R.  A-2530,  Oct.  27,  1919, 
railroad  company  ordered  to  remove  obstructions  affecting  the  view 
of  the  railroad  track  from  the  approaches  of  the  public  street  cross- 
ings on  Union,  Lake,  and  Vine  Streets  in  the  village  of  Mora. 

New  Jersey. — Re  Lawrence,  Dec.  2,  1919,  order  directing  all 
southbound  cars  to  come  to  a  full  stop  before  going  over  crossing 
on  the  road  leading  from  the  Lawrenceville-Princeton  road,  at 
Bender's  blacksmith  shop  to  Rosedale,  oil  the  line  of  jthe  New  Jer- 
sey &  Pennsylvania  Traction  Company. 

Wisconsin. — Avoca  v.  Chicago  M.  &  St.  P.  R.  Co.  R-2500,  Nov. 
10,  1919,  automatic,  movable,  audible  and  visible  warning  signal 
suitable  for  night  and  day  indication  ordered  installed  and  main* 
tained  at  the  highway  grade  crossing  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Comjteny  at  Sixth  Street  in  the  village  of  Avoca. 

Rhinelander  v.  Chicago  &  N.  W.  R.  Co.  R-2524,  Dec.  4,  1919, 
flagman  ordered  installed  at  South  Oneida  street  crossing  in  the 
city  of  Rhinelander. 

Hubing  v.  Chicago  &  N.  W.  R.  Co.  R-2548,  Jan.  21,  1920,  order 
recommending  additional  protection  at  specified  crossings  by  re- 
moving elevator  from  present  location  and  requiring  trainmen  to 
refrain  from  spotting  cars  within  40  feet  of  highway  lines. 

IV.  Construction  of  overheads. 

Indiana. — Carthage  Commercial  Club  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  No.  5011,  Jan.  17,  1920,  railroad  company  ordered  to 
construct  a  timber  overhead  structure  over  tracks  approximately 
one-half  mile  south  of  Carthage  to  replace  present  structure  which 
is  unsafe  for  heavy  traffic. 

Michigan.— Re  Chicago  G.  W.  R.  Co.  A-2578,  Nov.  19,  1919, 
construction  of  under  crossing  ordered  north  of  Faribault  on  the 
"Jefferson  Highway''  where  it  crosses  the  Chicago,  Rock  Island  & 
Pacific  Railroad  Company's  tracks,  and  the  Chicago  Great  West- 
ern Railroad  Company's. tracks  at  grade. 

.  New  York,  First  District—Be  New  York  &  H.  R.  Co.  Case  No. 
2000,  Dec.  5,  1919,  approval  of  plan  of  highway  bridge  across  the 
tracks  o£  the  New  York  &  Harlem  Railroad  in  the  borough  of 
Bronx.  . 

Oregon.— Be  Silverton  Lumber  Co.  P.  S.  C.  Or.  Order  No.  649, 
JT-832,  Oct.  28,  1919,  order  authorizing  the  construction  of  an 
overhead  crossing  over  and  across  the  county  road  in  Marion  county. 

Wisconsin.-r-0*k  Creefc  v.  Chicago  &  N.  W.  R.  Co.  Oct  11,  1919, 
order  directing  railroad  company  to  construct  and  maintain  a  sub- 
way under  its  tracks  at  Carroiville  road  in  the  town  of  Oak  Creek, 
providing  for  a  vertical  clearance  of  not  less  than  14  feet. 
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F.  Elimination  of  crossing*. 

$few  Jersey. — Re  Delaware  L.  &  W.  R.  Co.  Dec.  23,  1919,  elim- 
ination of  certain  grade  crossings  in  East  Orange,  ordered. 

Pennsylvania. — Berks  v.  Philadelphia  &  R.  R.  Co.  Complaint 
IJocket  No.  2874,  Oct.  28,  1919,  approval  of  construction  of  the 
Bingaman  street  bridge  eliminating  the  grade  crossings  of  Bing- 
aman,  Third  and  Canal  streets  in  the  city  of  Reading. 

Elliott  v.  New  York  C.  R.  Co.  Application  Docket  No.  170-1914, 
Dec.  23,  1919,  grade  crossing  ordered  eliminated,  and  cost  appor- 
tioned. 

Keystone  Grange  No.  1682  v.  Pennsylvania  R.  Co.  Complaint 
Docket  No.  1929,  Dec.  23,  1919,  order  authorizing  the  abolishment 
of  certain  specified  grade  crossings. 

Motor  Club  v.  Delaware,  L.  &  W.  R.  Co.  Complaint  Docket  No. 
2419,  Dec.  23,  1919,  order  directing  that  crossing  at  grade  at  point 
where  tracks  of  th6  Delaware,  Lackawanna  &  Western  Railroad 
Cfcmpany  crosses  state  highway  route  No,  168  in  the  borough  of 
Blmhurst,  be  abolished. 

Northampton  v.  Lehigh  &  N.  E.  R.  Co.  Complaint  Docket  No. 
2967,  Jwi.  5,  1920,  order  directing  that  two  specified  grade  cross- 
ings in  the  county  of  Northampton,  be  abolished. 

State  Highway  Dep*t  v.  Pittsburgh  &  S.  R.  Co.  Complaint 
Docket  No.  2978,  Jan.  5^  1920,  order  directing  that  crossing* at 
grade  at  point  where  state  highway  route  No.  66  crosses  tracks  and 
right  of  way  of  the  Pittsburgh  &  Shawmut  Railroad  Company  in 
Mahoning  township,  be  abolished. 

State  Highway  Dep't  v.  Pittsburgh  &  S.  R.  Co.  Complaint 
Docket  No.  2978,  Jan.  20,  1920,  order  directing  ihait  crossing  at 
grade  at  point  where  the  state  highway  route  No.  66  crosses  the 
traekB  and  right  of  way  of  the  Pittsburgh  &  Shawmut  Railroad 
Company  in  Mahoning  township,  be  abolished. 

Depreciation. 

Illinois. — Re  City  Water  Co.  No.  7150,  Oct.  7,  1919,  permission 
to  expend  depreciation  fund  for  betterments  and  improvements. 

Indiana,— Be  Talma  Teleph.  Co.  No.  4657,  Aug.  26;  1919,  tel- 
ephone utility  ordered  to  set  aside  $350  annually  for  depreciation. 

In  Re  Ligonier,  No.  4788,  Nov.  15,  1919,  a  municipal  witter 
utiHty  was  ordered  to  set  aside  an  annual  depreciation  reserve  in 
accordance  with  the  rules  fixed  by  the  Commission. 

South  Dakota.— Re  Clear  Lake  Teleph.  Co.  No.  3399,  May  20, 
1919,  7  per  cent  per  annum  held  to  be  reasonable  for  a  telephone 
company  under  the  circumstances  disclosed  in  fh£  record. 
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Discrimination. 

Indiana. — Re  Wallace  Co-operative  Teleph.  Co.  No.  4992,  Jan. 
16,  1920,  rates  charged  by  telephone  utility  of  50  cents  per  month 
to  stockholders  who  own  their  own  telephones,  and  $1  per  month 
to  others,  as  discriminatory.  • 

Maine.— Re  Jonesboro  Teleph.  Co.  TT-397,  Jan.  29,  1920,  order 
granting  permission  to  the  Jonesboro  Telephone  Company  to  grant 
its  service  at  free  rates  to  specified  persons  on  account  of  charita- 
ble and  benevolent  purposes. 

Mississippi. — Re  Cumberland  Teleph.  ft  Teleg.  Co.  No.  4353, 
Nov.  5,  1919,  company  authorized  to  grant  free  use  of  its  lines  for 
the  official  business- of  the  Mississippi  Highway  Commission. 

Nevada. — Golconda  Teleph.  ft  P.  Co.  v.  Utah,  N.  &  I.  Teleph. 
Co.  Case  No.  525,  Oct.  20,  1919,  complaint  as  to  discrimination  in 
rates  and  practices,  dismissed. 

Pennsylvania. — Northwest  Business  Men's  Asso.  v.  Philadelphia 
Rapid  Transit  Co.  Complaint  Docket  No.  1600,  Oct.  14,  1919, 
discrimination  in  street  railway  rates  as  between  different  portions 
of  the  city  of  Philadelphia,  dismissed. 

Rhode  Island. — Re  American  R.  Exp.  Co.  No.  522,  Jan.  21, 
1920,  approval  of  supplement  to  tariff  P.  IT.  C.  R.  I.  No.  12,  pro- 
viding for  application  of  §  of  regular  tariff  rate  on  shipments  of 
strictly  charitable  nature  for  the  Red  Cross  and  for  War  Relief 
organizations,  representing  different  countries  and  also  religious 
and  benefit  institutions. 

Electricity. 

Illinois. — LaHarpe  v.  Western  Illinois  Utilities  Co.  No.  9065, 
Dec.  2,  1919,  certain  rules  in  regard  to  the  exchange  and  direct 
current  equipment  for  alternating  current  equipment  laid  down  in 
Re  Public  Service  Company  of  Northern  Illinois,  P.U.R.1917F, 
797,  reaffirmed  and  applied. 

Michigan.— Re  Michigan  C.  R.  Co.  PO-41,  Nov.  8,  1919,  distri- 
bution system  of  the  Otter  Lake  Lighting  Plant  ordered  to  be 
placed  in  a  safe  and  serviceable  condition. 

Nebraska.— Re  Seward,  Application  No.  4106,  Nov.  20,  1919, 
company  authorized  to  build,  operate  and  maintain  an  electric 
transmission  line  south  and  east  of  the  city  of  Seward. 

New  York,  First  District. — Re  Conservation  of  Fuel,  Case  No; 
2440,  Dec.  9,  1919,  order  prescribing  rules  for  the  conservation  of 
fuel  used  in  the  generation  of  electricity  within  the  First  District 

Electric  Railways. 

Connecticut — Re  Connecticut  Co.  Docket  No.  3221,  Oct.  16. 
1919,  approval  of  method  of  construction  of  new  electric  railway 
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special  work  in  the  city  of  Bridgeport  at  the  junction  of  State  and 
Main  streets. 

District    of    Columbia. — Be    ^Regulations    for    Operation    and 
Equipment  of  Street  Bail  way  Cars,  Formal  Case  No..  75,  Order  No. 
343,  Sept.  25,  1919,  regulations  for  operation  and  equipment  of 
street  railway  cars  adopted. 

Illinois^— Be  Illinois  C.  Electric  B.  No.  9393,  Oct.  7,  1919,  order 
authorizing  electric  railway  company  to  construct  an  maintain  an 
interchange  track  between  its  main  track  and  the  main  track  of  the 
Minneapolis  &  St.  Louis  Bailroad  Company  at  Farmington. 

New  York,  First  District. — Be  Conservation  of  Fuel,  Case  No. 
Mil,  Dec.  10,  1919,  order  prescribing  regulation  for  the  conserva- 
tion of  fuel  by  street  railroads. 

'  Wisconsin.— Van  Auken  v.  Wisconsin  B.  Light  &  P.  Co.  Br-2366, 
Oct.  11,  1919,  order  directing  the  Wisconsin  Bailway  Light  A 
Power  Company  to  construct  a  single  track  street  railway  line  with 
the  necessary  sidetracks  and  connections  in  Badger  street  and 
Fourth  street,  connecting  said  new  track  with  existing  track  in 
Forrest  avenue  at  the  junction  of  that  avenue  with  Badger  street 
and  with  its  existing  track  in  Fourth  street  at  the  corner  of  Vine 
and  Fourth  streets,  and  thereafter  route  its  cars  to  and  from  Myrock 

Park  over  said  new  track. 

•  »  • 

Eminent  Domain* 

r.  .  *  ■ 

,,  Massachusetts. — Be  Edison  Electric  Illuminating  Co.  Nov.  24, 
1919,  authority  granted  for  the  taking  of  additional  land  for  the 
construction  of  a  transmission  line  for  electricity  from  Forest  Hills 
to  the  substation  of  petitioner  in  Dedham. 

Fines  and  Penalties. 

Arizona.— fie  Goodyear  Stage  Line,  Docket  No.  661-A-5,  Deci- 
sion No.  819,  Aug.  26,  1919,  complaint  alleging  violation  of  order 
relative  to  overloading  of  automobiles  for  hire,  dismissed,  with 
order  that  henceforth  a  literal  and  strict  compliance  with  the  law 
will  be  expected. 

Franchises. 

Minnesota. — Be  Scandia-Marine  Mut.  Teleph:  Co.  Oct.  29,  1919, 
grant  of  application  of  the  Scandia-Marine  Mutual  Telephone  Com- 
pany for  an  indeterminate  permit  to  furnish  local  telephone  service 
in  the  village  of  Marine  on  St.  Croix. 

New  Jersey. — Be  Commercial  Power  Co.  Nov.  B,  1919,  applica- 
tion for  approval  of  ordinance  denied  as  ordinance  had  been  grant- 
ed in  manner  prescribed  by  law. 
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Gas. 

New  York,  First  District. — Re  Queens  Borough  Gas  ft  B.  Co. 
Case  No.  1579,  Nov.  12,  1919,  order  permitting  temporary  contin- 
uance of  gauges. 

Re  Northern  Union  Gas  Co.  Case  No.  1578,  Dec.  2,  1919,  order 
approving  locations  of  recording  pressure  gauge  of  Northern  Union 
Gas  Company. 

Incorporation. 

Vermont. — Re  Colonial  Power  ft  light  Con  No.  676,  Oct.  IT, 
1919,  amendment  of  articles  of  association,  by  changing  name  from 
Colonial  Power  ft  Light  Company  to  Vermont  Hydro-Electric  Cor- 
poration, approved. 

Intercorporate  Relations. 

Illinois.— Re  Cumberland  Teleph.  &  Teleg.  Co.  No.  9480,  Sept 
24,  1919,  approval  of  agreement  entered  into  by  and  between  the 
Cumberland  Telephone  ft  Telegraph  Company  and  the  Mt.  Carmel 
Public  Utility  ft  Service  Company,  providing  for  the  joint  use  and 
maintenance  of  pole  lines  of  respective  corporations  within  the  state 
of  Illinois. 

Re  Cumberland  Teleph.  ft  Teleg.  Co.  No.  9260,  Oct.  7,  1919, 
approval  of  an  intercorporate  agreement  between  the  Cumberland 
Telephone  and  Telegraph  Company  and  the  Western  Union  Tel* 
egraph  Company  which  provides  for  one  pin  attachment  by  the 
Western  Union  Telegraph  Company  on  four  of  the  Cumberland 
Telephone  ft  Telegraph  Company's  poles  located  on  Market  street, 
between  Sixth  and  Seventh  streets,  Mt.  Carmel. 

Re  Sullivan  Home  Teleph.  Co.  No.  9333,  Oct.  7,  1919,  order 
approving  agreement  between  the  Sullivan  Home  Telephone  Com- 
pany and  the  Central  Union  Telephone  Company  providing  for  the 
joint  use  of  '48  poles  on  the  east  side  of  the  north  and  south  high* 
way,  north  from  the  city  of  Sullivan. 

Re  Stockton  Electric  Co.  No.  9638,  Nov.  17,  1919,  approval  of 
contract  entered  into  be  and  between  the  Lena  Electric  light  ft 
Power  Company  and  the  Stockton  Electric  Company,  for  a  period 
of  10  years,  covering  the  furnishing  of  electric  energy  by  the  for- 
mer company  to  the  latter  company. 

Re  Lena  Electric  Light  ft  P.  Co.  No.  9704,  Nov.  26,  1919,  ap- 
proval of  contract  entered  into  by  and  between  the  Lena  Electric 
light  &  Power  Company  and  the  Stockton  Electric  Company  for 
the  sale  by  the  former  and.  purchase  by  the  latter  of  certain  eleo- 
trical  energy. 

Re  Interstate  Light  ft  P.  Co.  No.  9705,  Nov.  26,  1919,  approval 
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of  contract  entered  into  by  and  between  Hie  Interstate  J*ght  & 
Power  Company  and  the  Lena  Electric  light  ft  Power  Company 
for  the  sale  by  the  former  and  purchase  by  the  latter  of  certain  elec- 
trical energy. 

Be  Central  Illinois  Utilities  Co.  No.  9718,  Nov.  26,  1919, 
approval  of  contract  between  the  Central  Illinois  Utilities  Com- 
pany and  the  Central  Illinois  Public  Service  Company  for  the  sale 
and  purchase  of  electrical  energy. 

Public  Utilities  Commission  v.  Monmouth  Public  Service  Co. 
No.  9460,  Dec.  2,  1919,  utility  required  to  furnish  electric  service 
to  the  Henderson .  County  Public  Service  Company  under  legal 
rates  providing  for  service  to  other  utility  companies  as  filed  with 
Commission. 

He  Chicago  ft  N.  W.  R.  Co.  No.  9714,  Dec.  2,  1919,  approval  of 
an  agreement  with  the  Chicago,  Ottawa  ft  Peoria  Railway  Company 
relative  to  the  relocation  of  an  interchange  track  at  Spring  Valley. 

Indiana.— Re  Bluffton,  No.  4944,  Dec.  29,  1919,  approval  of  con- 
tract between  a  municipal  electric  plant  and  a  company  newly 
organized  for  the£>urpose  of  furnishing  current  to  rural  consum- 
ers, providing  for  the  sale  of  electricity  by  the  former  to  the  latter. 

Re  Union  Traction  Co.  No.  5001,  Dec.  29,  1919,  approval  of 
contract  between  electric  utility  and  electric  interurban  railway 
providing  for  mutual  interchange  of  current,  the  same  to  be  paid 
for  at  switchboard  cost  plus  12.5  per  cent. 

Re  Frankfort,  No.  5040,  Jan.  9,  1920,  approval  of  contract  be- 
tween the  city  of  Frankfort  and  Moran  Electric  Light  ft  Power 
Company  providing  for  the  sale  and  purchase  of  electrical  energy 
for  period  of  ten  years. 

Re  Frankfort,  No.  5061,  Jan.  9,  1920,  approval  of  contract  be- 
tween city  of  Frankfort  and  Colfax  Electric  Company  providing 
for  the  sale  and  purchase  of  electric  energy  for  a  period  of  ten 
years. 

Michigan. — Hogue  v.  United  States  R.  Administration  D-1329, 
Jan.  12,  1920,  order  directing  that  connection  between  the  tracks 
of  the  Cleveland,  Cincinnati,  Chicago  ft  St.  Louis  Railway  Com* 
pany  and  the  tracks  of  the  Benton  Harbor-St.  Joe  Railway  ft  Light 
Company,  now  existing  at  Eau  Claire,  in  the  county  of  Perrien, 
shall  remain  in  same  condition  as  it  now  exists,  and  to  be  kept  in 
repair  by  the  companies  between  whose  tracks  the  connection  exists. 

Monopoly  and  Competition. 

Illinois. — Fayette  Home  Teleph.  Co.  v.  St.  James  Rural  Teleph. 
Co.  No.  8790,  June  17,  1919,  respondent  ordered  to  cease  render- 
ing service  to  certain  named  subscribers  residing  within  the  terri- 
tory served  by  complainants,  and  to  refuse  service  to  all  other  appli- 
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cants  wjien,  the  rendering  of  such  .service  would  constitute  an  inva- 
sion of  tiie  territory  of  the  complainant. 

Pennsylvania. — Be  Punxsutawne£  Application  Docket  No.  186- 
1915,  June  17,  1919,  application  of*  the  borough  of  Punxsutawney 
for  permission  to  construct  a  municipal  .water. works  system  in  com* 
petition  with  two  existing  companies  temporarily  denied. 

Payments. 

< 

.  Indiana.— Be  Tipton  Bleetric  &  Water  Plant,  No.  4841,  Nov.  1, 
1919,  municipal  utility  authorized  to  allow  a  discount  of  5  per  cent 
for  prompt  payment. 

Oklahoma.— Re  Oklahoma  Gas  &  E,  Co.  Cause  No.  3848,  Order 
No.  1610,  Jan.  10,  1920,  discount  on  bills  ordered  because  of  inad- 
equate service.  •  -♦  • ' 

Utah. — Bolapp  v.  Utah  Gas  &  Coke  Co.  Special  Docket  .No.  17, 
Oct.  28,  1919,  permission  to  waive  collection  of  $6  of  consumers 
gas  bill,  it  appearing  that  there  was  an  error  in  reading  the  meter 
which  resulted  in  excess  billing. 

Wells  v.  Utah  Gas  &  Coke  Co.  Special  Dock^  No.  18,  Oct.  28, 
1919,  permission  to  waive  collection  of  $12  of  consumer's  gas  bill, 
owing  to  incorrect  reading  of  meter. 

Deveraux  v.  Utah  Gas  &  Coke  Co.  Special  Docket  No.  19,  Jan. 
84,  1920,  permission  to  waive  collection  of  $7.20  for  complainant's 
gas  bill  authorized,  it  appearing  that  excessive  bill  was  rendered 
through  negligence  on  part  of  defendant  company  to  secure  proper 
meter  readings. 

Broughall  v.  Utah  Gas  &  Coke  Co.  Special  Docket  No.  20,  Jan. 
27,  1920,  gas  company  authorized  to  .waive  collection  of  $2.01  and 
accept  $4.69  plus  75  cents  ready  to  serve  charge,  for  complainant's 
gas  bill. 

Crismon  v.  Utah  Gas  &  Coke  Co.  Special  Docket  No.  21,  Feb. 
3,  1920,  order  directing  gas  company  to  accept  $17.30,  plus  ready- 
to-serve  charge  of  25  cents  per  month,  in  full  settlement  of  com- 
plainant's gas  bill  for  period  Augwt  20,  1919  to  November  20, 
1919,  and  to  waive  collection  of  $19.87. 

Wisconsin. — Re  Seymour  Electric  Co.  U-1747,  Dec.  6,  1919, 
authority  granted  company  to  change  its  discount  period. 

Proceedings. 

Colorado. — Smuggler  Leasing  Co.  v.  Soaring  Fork  Electric 
Light  &  P.  Co.  Case  .No.  178,  Decision  No.  316,  Jan.  8,  1920, 
demurrer  to  rate  complaint  on  ground  that  it  was  not  signed  by 
proper  party,  sustained,  but  investigation  ordered  on  Commission's 
own  motion.  ' 
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Public  Utilities. 

Indiana. — Be  Fuel  Committee,  No.  5023,  Dec.  11,  1919,  public 
utilities  ordered  to  discontinue  service  to  all  persons,  firms,  or  cor- 
porations violating  the  order  of  the  Federal  Fuel  Administrator  of 
December  9,  1919. 

.■'».•■        -:    .  .  .   .  " 

» 

Railroads. 

Idaho.— Be  Chicago,  M.  &  St.  P.  B.  Case  F-285,  Order  No.  689, 
Dec.  20,  1919,  order  granting  permission  to  discontinue  and  remove 
that  portion  of  trackage  between  Natvig  Spur  and  Clagstone. 

Illinois. — Be  United  States  B.  Administration  No.  94ll,  Sept. 
15,  1919,  permission  granted  to  railroad  company  to  remove  its 
switch  track  north  of  Normal,  known  as  the  Orphans*  Home  Track. 

Be  Chicago  &  E.  I.  B.  Co.  No.  9419,  Oct.  7,  1919,  approval  of 
agreement  with  the  Peoria  &  Eastern  Railway  Company  and  agree- 
ment with  the  Danville,  TJrbana  &  Champaign  Bailway  Company, 
relative  to  the  removal  of  certain  passing  track  of  the  Chicago  & 
Eastern  Illinois  Bailway  Company  from  the  crossing  of  the  tracks 
of  the  other  companies  at  Glover. 

Be  Chicago  Junction  B.  Co.  No.  9565,  Nov.  5,  1919,  permission 
granted  to  maintain  clearances  less  than  required  in  General  Order 
No.  22,  in  the  construction  of  an  extension  to  the  building  of  the 
John  Agar  Company  at  41st  Street  and  Union  avenue,  Chicago. 

Be  Pittsburgh,  C.  C.  &  St,  L.  B.  Co,  No.  9734,  Nov.  17,  1919, 
railroad  company  permitted  to  operate  its  cars  over  the  mine  tip- 
ple tracks  and  under  and  beyond  the  mine  tipple  at  Bullock  mine 
of  the  Inland  Valley  Coal  Company  near  Collinsville  with  clear- 
ances which  now  obtain  at  said  mine,  provided  that  within  two 
years  from  the  date  of  service  of  this  order  the  tracks  at  said  mine 
shall  be  rearranged  so  as  to  comply  with  specified  clearances. 

Louisiana. — Saint  Francisville  v.  Yazoo  &  M.  V.  B.  Order  No. 
2304,  No.  2933,  Nov,  19,  1919,  company  required  to  change  name 
of  station  on  Woodville  Branch  from  "Bayou  Sara,"  to  "Saint 
Francisville." 

Alma  v.  Chicago,  B.  I.  &  P.  B.  Order  No.  2309,  No.  2925,  Nov. 
19,  1919,  company  authorized  to  change  name  of  station  from 
"Alma*  to  "Hilly."      , 

Minnesota.— Be,  Chicago,  B.  L  &  P.  B,  Co..  A-2604,  Oct.  28, 
1919, 'permission  granted  railroad  to  relocate  tracks  at  South  St. 
Paul. 

New  York,  First  District.r-rR$,  Filing  Order,  Case  No.  2436, 
Nov.  28,  1919,  order  requiring  certain  railroad  corporations  en- 
g'aged  th  interstate  commerce  ft  file  lists 'of  -the  authorities  iwfced 
for  ch^ffisi*  j  the' physical  property  of  such  corporations      '   .     ' 
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Oregon. — Re  Investigation,  of  Rules,  Orders  and  Regulations, 
P.  S.  C.  Or.  Order  No.  569,  F-528,  Jan.  22,  1920,  order  tem- 
porarily suspending  roles,  orders  and  regulations  relating  to  demur- 
rage and  prompt  transportation  oi  Oregon  intrastate  freight  dur- 
ing the  continuance  of  Federal  control  of  railroads. 

Utah.— Re  Salt  Lake  Terminal  Co.  Permit  No.  89,  Not.  11, 
1919,  permission  granted  to  construct  spur  track  into  Block  60, 
Salt  Lake  City. 

Rates. 

I.  Automobiles,  990. 
II.  Electricity,  991. 

III.  Electric  railway*,  995* 

IV.  Gas,   998. 

V.  Heating,  999. 
VI*  Natural  gas,  1QOO. 

J.  Automobiles. 

Arizona. — Re  Doyle  Taxi  Co.  Docket  iTo.  706,  A-35,  Decision 
No.  839,  Oct.  30,  1919,  order  authorizing  operators  of  taxicabs  and 
touriiig  cars  to  charge  and  collect  50  cents  per  adult  passenger  be- 
tween Phoenix  and  the  State  Fair  grounds,  and  operators  of  busses 
authorized  to  charge  and  collect  25  cents  per  adult  passenger  be- 
tween Phoenix  and  the  State  Fair  grounds. 

Re  Phoenix-Glendale  &  P.  Stage  Line,  Docket  No.  614,  Decision 
No.  841,  Oct.  30,  1919,  order  granting  permission  to  the  Phoenix- 
Glendale  &  Peoria  Stage  Line  and  the  Phoenix-Glendale  Stage 
Line,  to  increase  rates. 

California. — Re  Los  Angeles  &  S.  P.  Daily  Express,  Decision 
No.  6733,  Application  No.  4914,  Oct.  2,  1919,  readjustment  of 
freight  schedules  authorized. 

District  of  Columbia. — Re  Terminal  Taxicab  Co.  F.  C.  80,  Order 
No.  359,  Dec.  24,  1919,  increase  in  rates  for  taxicab  service  in  the 
District  of  Columbia  authorized. 

Utah.— Re  Uintah  R.  Co.  Case  No.  251,  Jan.  12,  1920,  permis- 
sion granted  to  increase  rates  on  wagon  line  operating  between 
Watson  and  Vernal,  Ft.  Duchesne  and  Ouray, 

Re  Uintah  R.  Co.  Case  No.  251,  Jan.  17,  1920,  permission  grant- 
ed to  increase  rates  on  wagon  line  between  Watson  and  Ouray,  Ft. 
Duchesne  and  Vernal. 

17.  Electricity. 

Arizona.— 'Re  Yuma  Light,  Gas  &  Water  Co.  Docket  Nob.  409, 
432,  440,  613,  Decision  No.  914,  Dec  23,  1919,  increase  in  electric 
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rates  authorized. 

ItKnois.— Re  Lincoln  Water  &  Light  Co.  Nob.  7536,  7537,  Oct. 
7,  1919,  increase  in  electric  rates  authorized. 

Re  Central  Illinois  Light  Co.  7848-A,  Oct  7,  1919,  increase  in 
rates  f6r  electric  power  service  authorized. 

Re  Homer  Electric  Light  &  P.  Co.  No.  8374,  Oct.  20,  1919,  pe- 
tition for  permission  to  make  temporary  rates  for  electric  service  in 
Homer  and  Sidney,  denied. 

Re  Royal  Light  &  P.  Co.  No.  9183,  Nov.  6,  1919,  approval  of 
contract  for  electric  rates  between  Royal  Light  &  Power  Company 
and  P.  B.  Hullinger. 

Re  Golconda  Light  &  Water  Co.  No.  9703,  Nov.  5,  1919,  accept- 
ance order  authorizing  a  proposed  advance  of  rates  for  electric  serv- 
ice in  Oplconda. 

Re  Wyanet  Electric  Light  Co.  No.  8609,  Nov.  11,  1919,  increase 
in  electric  rates  authorized  for  service  in  the  village  of  Wyanet. 

Re  Tiskilwa  Electric  Light  Co.  No.  8610,  Nov.  11,  1919,  in- 
crease in  electric  rates  for  service  in  the  village  of  Tiskilwa 
authorized. 

Re  Palmyra  Light  Hfeat  &  P.  Co.  No.  9068,  Nov.  11,  1919,  in- 
crease in  electric  rates  authorized  for  service  in  Palmyra.* 

Carrier  Mills  Utilities  Co.  v.  Central  Illinois  Public  Service  Co* 
No.  9076,  Nov.  11,  1919,  respondent  company  required  to  Tender 
electric  service  to  the  complainant  under  its  rate  known  as  "Rate 
for*  Wholesale  Power  Service  to  Other  Utilities,"  as  soon  as  com- 
plainant shall  comply  with  the  regulations  on  file  regarding  the 
receiving  of  service  under  this  rate. 

Re  Cisco  Electric  Co.  No.  9271,  Nov.  11,  1919,  authorization  of 
new  schedule  of  electric  rates  for  service  in  Cisco. 

Re  People's  Power  Co.  No.  9339,  Nov.  11,  1919,  approval  of 
electric  rate  contract  between  People's  Power  Company  and  the 
Sherrard  Power  System. 

Re  Prairie  Electric  Co.  No.  9614,  Nov.  11,  1919,  approval  of 
rate  contracts  between  the  Prairie  Electric  Company  and  the  Cen- 
tral Illinois  Public  Service  Company. 

Re  Central  Illinois  Utilities  Co.  No.  9648,  Nov.  11,  1919, 
approval  of  contract  between  the  Central  Illinois  Utilities  Com- 
pany and  the  Cullom  Electric  Company  for  electric  service. 

Re  Mt.  Pulaski  Electric  Light,  Heat  &  P.  Co.  No.  8792,  Nov.  17, 
1919,  increase  in  electric  rates  authorized. 

Re  Athens  Electric  Light  Plant,  No.  9563,  Nov.  26,  1919,  in- 
creased rates  for  electric  service  in  Athens  authorized. 

Re  Alton  Gas  &  E.  Co.  Nos.  9794,  9786,  Dec.  5,  1919,  approval 
of  schedule  of  rates  for  wholesale  electrical  power  consumers  to  be 

known  as  supplement  No.  9  to  rate  schedule  L  P.  U.  C.  1,  such 
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schedules  carrying  increased  rates  to  provide  for  assessment  among 
wholesale  electrical  power  consumers  of  the  cost  of  equipment  an<J 
installation  of  appliances  necessary  to  enable  the  operation  of  elec- 
trical generating  equipment  by  use  of  oil  and  fuel  other  than  coal 
and  for  the  assessment  of  the  excess  cost  of  operating  such  equip- 
ment by  coal. 

Indiana.— Be  Indiana  R.  &  Light  Co.  No.  4834,  Nov.  1,  1919, 
increase  in  electric  rates  for  a  period  not  to  exceed  2  years 
authorized. 

Ee  Tipton  Electric  &  Water  Plant,  No.  4841,  Nov.  1,  1919, 
municipal  electric  utility  ordered  to  install  meters  and  connections 
at  earliest  possible  date;  utility  authorized  to  increase  minimum 
charge  for  electricity  per  month  from  63  cents  to  $1. 

Be  Tipton  Electric  &  Water  Plant,  No.  4841,  Nov.  1,  1919, 
municipal  electric  utility  authorized  to  increase  flat  rates  for  elec- 
tric lighting  which,  do  not  exceed  demand  of  2  light,  from  40  cents 
to  50  cents  per  month. 

In  Be  Tipton  Electric  &  Water. Plant,  No.  4841,  Nov.  1,  1919,  a 
municipal  electric  and  water  utility  was  authorized  to  collect  a 
recollection  charge  of  $1  in  case  service  is  disconnected  for  nonpay- 
ment of  bills. 

Be  Wabash  Valley  Utility  Co.  No.  4932,  Nov.  29,  1919,  approval 
of  new  schedule  of  electric  rates. 

Be  Indiana  B.  &  Light  Co.  No.  4085,  Nov.  29,  1919,  central  sta- 
tion electric  utility,  previously  authorized  to  revise  rates  for  power 
in  the  city  in  which  its  central  station  is  located,  authorized  to 
establish  for  neighboring  towns  and  villages  served  by  it,  revised 
rates  for  power  based  on  the  rates  for  power  in  such  city,  plus 
$.005  per  kilowatt  hour  to  allow  for  line  loss  caused  by  transmis- 
sion and  transformation. 

Be  Hope  Electric  Light  &  Ice  Plant,  No.  4867,  Dec.  1,  1919,  in- 
crease in  electric  rates  authorized. 

Be  Southern  Indiana  Power  Co.  No.  4811,  Dec.  5,  1919,  increase 
in  electric  rates  authorized. 

He  Goshen,  No.  5012,  Dec.  6,  1919,  approval  of  contract  between 
Hawks  Eleptric  Company  and  the  city  of  Goshen  for  the  sale  of 
electric  energy  by  the  former  to  the  latter  at  the  rate  of  $.0145  per  * 
kilowatt  hour,  subject  to  a  monthly  minimum  charge  of  $100  for . 
each  100  kilowatt  hours  of  capacity  reserved. 

Be  La  Fontaine' Water  Co.  No.  4983,  Dec.  8,  1919,  rate  for  21 ' 
fire  hydrants  of  $1,000  per  year,  fixed  in  franchise,  approved.  ' 

Be  Bochesjar,  No.  5019,  Dec.  11,  1919,  authority  granted  to  add  * 
a  surcharge  of  50  per  cent  to  power  bills  and  25  per  cent  to  all 
other  bills  f or  electrical  energy  and  water,  to  continue  in  force  until0 

sufficient  addiiioharrevenue  is  obtained  to*e<Jual  the  increased  cost 
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of  fuel  during  the  period  that  wood  is  used  instead  of  coal  on 
acoount  of  a  coal  shortage. 

Re  United  Public  Service  Co.  No.  5048,  Dec..30,  1919,  schedules 
of  rates  authorized  to  be  put  into  effect  for  service  at  Rochester, 
Bourbon,  Tippecanoe,  and  Fulton. 

Re  Leavenworth  Electric  L.  Co.  No.  4842,  Jan.  9,  1920,  increase 
in  electric  -light  rates  authorized. 

Re  Electric  Light  Co.  No.  5028,  Jan.  27,  1920,  electric  utility 
authorized  to  require  deposit  of  $5  from  residential  nonowner 
patrons,  same  to  be  returned  to  patrons  with  interest  at  the  rate  of 
5  per  cent  on  discontinuance  of  service  and  payment  of  bills. 

Re  Griffin  Electric  Plant,  No.  5045,  Jan.  27,  1920,  increase  in 
electric  rates  authorized. 

Re  Wabash  Valley  Utilities  Co.  No!  4932,  Feb.  5,  1920,  order 
authorizing  Fort  Wayne  &  Northern  Indiana  Traction  Company 
and  the  Wabash  Valley  Utilities  Company  to  cancel  their  schedule 
for  offpeak  power  service;  approval  of  agreement  between  Fort 
Wayne  &  Northern  Indiana  Traction  Company  of  the  city  of  Del- 
phi, providing  for  measurement  of  demand  in  calculating  demand 
charge  for  power  consumed  by  water  utility  of  the  city  of  Delphi. 

Maine. — Re  Gould  Electric  Co.  C-69,  Nov.  25,  1919,  approval 
of  rate  contract  for  electric  service  between  Gould  Electric  Com- 
pany and  Aroostook  Pulp  &  Paper  Company. 

Re  Millinocket  Light  Co.  C-71,  Nov.  25,  1919,  approval  of  rate 
contract  for  electric  service. 

Re  Cumberland  County  Power  &  Light  Co.  C-70,  Dec.  8,  1919, 
approval  of  contract  for  furnishing  electric  energy  to  certain  per- 
sons upon  a  rate  filed  in  schedule  form  with  the  Commission. 

Re  Milo  Electric  Light  &  P.  Co.  C-72,  Dec.  8,  1919,  approval  of 
electric  rate  contract. 

Missouri. — Re  Mexico  Power  Co.  Case  Nos.  1611,  1759,  Dec.  2, 
1919,  increase  in  electric  rates  authorized. 

Re  Clinton  Light  &  Water  Co.  Case  No.  1952,  Dec.  9,  1919,  in- 
crease in  electric  rates. 

Montana. — Re  Malta  Light  &  P.  Co.  Docket  No.  719,  Report 
and  Order  No.  272,  Aug.  5,  1919,  new  schedule  of  electric  light  and 
power  rates  authorized. 

Re  Jennison  Electric  Co.  Docket  No.  728,  Report  &  Order  No. 
276,  Nov.  29,  1919,  increase  in  electric  rates  authorized. 

Re  Eastern  Montana  Light  &  P.  Co.  Docket  No.  734,  Report  & 
Order  No.  277,  Nov.  29,  1919,  increase  in  electric  rates  authorized. 

Nevada. — Re  Elko  Lamoille  Power  Co.  I.  &  S.  Docket  U-8,  Oct. 
30,  1919,  proposed  increases  in  electric  rates  disapproved. 

New  Jersey. — Re  Boonton  Electric  Co.  Nov.  5,  1919,  increase  in 
electric  rates  authorized. 
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New  York,  Second  District — Sand  Lake  Board  of  Trade  t. 
Wynantskill  Hydro-Electric  Co.  Case  Nos.  6460,  6477,  Jan.  13, 
1920,  complaint  as#to  excessive  electric  rates  dismissed. 

Oklahoma. — Re  Fairland  Light  &  Water  Works,  Cause  No.  3770, 
Order  No.  1603,  Sept.  23,  1919,  increase  in  electric  rates  author- 
ized. 

Re  Consumers  Light  &  P.  Co.  Cause  No.  3743,  Order  No.  1593, 
Sept.  30,  1919,  increase  in  electric  rates  in  the  town  of  Ringling 
authorized. 

Re  Hominy  Ice,  Light  &  P.  Co.  Cause  No.  3815,  Order  No.  1606? 
Dec.  1,  1919,  order  authorizing  increase  in  electric  rates  in  the 
town  of  Hominy. 

Re  Washita  Electric  Power  Co.  Cause  No.  3774,  Order  No.  1607, 
Dec.  29,  1919,  increase  in  electric  rates  authorized. 

Pennsylvania. — Edinboro  v.  Northwestern  Electric  Service  Co. 
Complaint  Docket  Nos.  1940,  1941,  1946,  Jan.  12,  1920,  increase 
in  electric  rates  authorized. 

Fox  v.  Pine  Grove  Electric  Light,  Heat  &  P.  Co.  Complaint 
Docket  Nos.  2255,  2256,  2259,  Jan.  20,  1920,  order  directing  sup- 
plement No.  1  P.  S.  C.  Pa.  No.  4,  which  does  not  comply  with  order 
of  Commission,  be  stricken  from  file. 

Washington. — Kalama  Business  Men's  Club  v.  North  Coast  Pow- 
er Co.  No.  4947,  Jan.  9,  1920,  increased  electric  rates  approved. 

Wisconsin.— Re  Random  Lake  Electric  Co.  U-1461,  Oct.  31,  1919, 
order  authorizing  increase  in  electric  rates. 

Re  Bloomington  Electric  Light  &  P.  Co.  U-1631,  Nov.  15,  1919, 
company  authorized  to  establish  a  minimum  monthly  bill  for  light- 
ing service  of  $1.25.  and  a  power  rate  of  10  cents  per  kilowatt  hour, 
minimum  monthly  charge  $1  per  horse  power  for  one  horse  power 
mctor  or  less,  plus  50  cents  for  each  additional  horse  power  or  frac- 
tion thereof  above  1  horse  power. 

Re  Algoma,  U-1734,  Nov.  28,  1919,  increase  in  electric  rates 
authorized. 

Re  Northern  Power  Co.  U-1701,  Dec.  1,  1919,  increase  in  elec- 
tric rates  authorized. 

Re  Ephraim  Electric  Light  Co.  F-1739,  Dec.  1,  1919,  increase 
in  electric  rates  authorized  for  service  in  the  village  of  Ephraim. 

Re  Denmark  Light  &  P.  Co.  U-1695,  Dec.  24,  1919,  increase  in 
electric  rates  authorized. 

Re  Boriiolt  Electric  Co.  U-1712,  Dec.  24,  1919,  increase  in  elec- 
tric rates  authorized. 

Re  Hayward  Electric  Light  &  P.  Co.  TT-1761,  Dec.  24,  1919, 
change  of  electric  rate  schedule  from  flat  to  meter  basis. 

Re  Wisconsin  Valley  Electric  Co.  U-1709,  Dec.  30,  1919,  change 
in  electric  rate  schedule  authorized, 
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Re  Hancock  Light  &  P.  Co.  U-1759,  Dec.  30,  1919,  order  author- 
izing power  company  to  change  minimum  bill  from  50  cents  to  $1 
per  month;  and  to  change  the  reconnection  charge  from  $1.50  to  $2 
for  reconnecting  same  customer  on  same  premises. 

Re  Apple  River  Milling  Co.  U-1783,  Dec.  31,  1919,  increase  in 
electric  rates  authorized. 

Cordy  v.  Mellen  Water  &  Light  Co.  U-1800,  Jan.  8,  1920,  order 
granting  permission  to  the  Mellen  Water  &  Light  Company  to 
change  schedule  of  rates  upon  the  installation  of  24-hour  service 
at  Mellen. 

'    III.  Electric  railways. 

Arizona. — Re  Phoenix  R.  Co.  Docket  No.  670-E-12,  Decision 
No.  832,  Oct.  8,  1919,  order  authorizing  Phoenix  Railway  Com- 
pany to  publish  tariff  rule  relative  to  issuance  of  transfers  on  city 
line  for  passage  on  Grand  avenue  line,  only  to  the  intersection  of 
Fifteenth  avenue  and  Roosevelt  street. 

Idaho.— Re  Caldwell  Traction  Co.  Case  F-279,  Order  No.  619, 
Nov.  25,  1919,  increase  in  interurban  railway  rates  authorized. 

Re  Lewiston-Clarkson  Transit  Co.  Case  F-293,  Order  No.  623, 
Nov.  29,  1919,  increase  in  street  railway  rates  authorized. 

Illinois.— Re  Rockford  City  Traction  Co.  No.  7838,  Oct.  27, 
1919,  increase  in  street  railway  rates  authorized. 

Re  Central  Illinois  Public  Service  Co.  No.  9412,  Nov.  12,  1919, 
order  establishing  rate  of  $7  per  car  for  switching  carload  freight 
between  point  of  interchange  with  the  Illinois  Central  at  Anna  and 
the  Anna  stone  quarry. 

Indiana. — Re  Indiana  R.  &  Light  Co.  No.  5041,  Jan.  7,  1?20,  a 
street  railway  utility  with  a  cash  fare  of  5  cents,  selling  six  tickets 
for  25  cents,  authorized  to  charge  a  straight  5-cent  fare  upon  in- 
stallation of  8  one-man  safety  cars. 

Re  Gary  &  H.  Traction  Co.  No.  4980,  Jan.  30,  1920,  increase 
in  street  railway  rates  from  5  to  6  cents  in  the  citv  of  Gary. 

Re  Gary  &  S.  Traction  Co.  No.  4981,  Jan.  30,  1920,  increase  in 
street  railway  rates  from  5  to  6  cents  in  city  of  Gary. 

Maine.— lie  Bangor  R.  &  Electric  Co.  F.  C.  208,  Nov.  26,  1919, 
continuation  of  6-cent  fares  ordered. 

Maryland.— Be  United  R.  &  Electric  Co.  Case  No.  1682,  Dea 
31,  1919,  increase  in  street  railway  rates  authorized. 

Massachusetts. — Re  Holyoke  Street  R.  Co.  P.  S.  C.  2473,  Oct. 
31,  1919,  increase  in  street  railway  rates  authorized. 

Re  Fitohburg  &  L.  Street  R.  Co.  P.  S.  C.  2483,  Nov.  14,  1919, 
increase  in  street  railway  rates  authorized. 

Re  Worcester  Consol.  Street  R.  Co.  P.  S.  C.  2479,  Nov.  2Q9  1919 
P.U.R.1920A.  9 
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company  notified  to  cancel  rates  in  schedule  numbered  M.  P.  S.  C. 
No.  A6,  and  to  readjust  its  rates. 

Re  Union  Street  R.  Co.  P.  S.  C.  2468,  Dec.  '9,  1919,  increase  in 
street  railway  rates  authorized. 

Missouri. — Re  Southwest  Missouri  R.  Co.  Case  No.  1872,  Oct. 
28,  1919,  increase  in  interurban  railway  rates  authorized. 

New  Jersey. — Re  Trenton  &  M.  County  Traction  Corp.  Dec.  26, 
1919,  increase  in  street  railway  rates  authorized. 

New  York,  First  District — Re  Belt  Line  R.  Corp.  Case.  No. 

2421,  Oct.  24,  1919,  approval  of  changes  in  tariff  schedules,  B.  L. 
Ry.  Corp.  No.  1,  revised,  providing  for  discontinuance  of  transfers 
between  its  59th  street  Crosstown  line  and  the  Eight  avenue  line, 
the  Sixth  and  Amsterdam  avenue  line,  and  the  Broadway  and 
Columbus  avenue  line,  of  the  New  York  Railways  Company. 

Re  Forty-Second  Street,  M.  &  St.  N.  Avenue  R.  Co.  Case  No. 

2422,  Oct.  24,  1919,  approval  of  changes  in  tariff  schedules,  42nd 
street,  Manhattan  &  St.  Nicholas  Avenue  Railway  Company,  No. 
1,  revised,  providing  for  the  discontinuance  of  transfers  between 
its  Broadway  line  and  the  Sixth  street  and  Amsterdam  avenue  line, 
and  the  Broadway  and  Amsterdam  avenue  line,  of  the  New  York 
Railways  Company. 

Re  Brooklyn  City  R.  Co.  Case  No.  2431,  Nov.  19,  1919,  company 
ordered  to  comply  forthwith  with  the  law  by  charging  and  collect- 
ing not  more  than  a  single  fare  of  5  cents  for  any  passenger  for 
one  continuous  ride  from  any  point  on  its  Flatbush  Avenue  Line 
to  any  other  point  thereon  within  the  limits  of  the  city  of  New 
York. 

Re  New  York,  W.  &  B.  R.  Co.  Case  No.  2433,  Jan.  30,  1920, 
order  'disallowing  increase  from  5  to  7  cents  in  rates  between  Har- 
lem River,  New  York,  New  Rochelle,  New  York,  White  Plains,  and 
intermediate  baggage  stations. 

New  York,  Second  District. — Chautauqua  v.  Chautauqua  Trac- 
tion Co.  Case  No.  6527,  Nov.  25,  1919,  increase  in  street  railway 
rates  authorized. 

Pennsylvania. — Masteller  v.  North  Branch  Transit  Co.  Com- 
plaint Docket  No.  2578,  Oct.  28,  1919,  complaint  as  to  excessive 
rates  dismissed. 

Lansford  v.  Eastern  Pennsylvania  R.  Co.  Complaint  Docket  Nos. 
3086,  3088,  3092,  3094,  3095,  3106,  Dec.  9,  1919,  increase  in  inter- 
urban  railway  rates  authorized. 

Rhode  Island. — Re  Rhode  Island  Co.  No.  519,  Dec.  17,  1919, 
approval  of  supplement  to  passenger  tariff  No.  73,  for  the  purpose 
of  changing  zone  limits  in  village  of  Pontiac  from  Greenwich  avenue 
to  Central  street. 

Utah.— Re  Bountiful  City,  Case  No.  259,  Jan.  5,  1920,  petition 
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for  a  change  in  the  third  zone  of  the  Utah  Light  &  Traction  Com- 
pany in  Bountiful  City  denied,  it  appearing  that  it  would  effect 
reduction  in  the  rate  now  being  charged, under  the  present  zone 
regulation. 

Wisconsin.— Re  La  Crosse  &  0.  Street  R.  Co.  R-2511,  Oct.  31, 
1919,  increase  in  street  railway  rates  authorized.  * 

Be  Report  of  Board  of  Conciliation,  R-2519,  Nov.  1,  1919,  re- 
port of  Board  of  Conciliation  as  to  wages  paid  by  Milwaukee  Elec- 
tric Railway  &  Light  Company,  approved,  and  company  ordered 
to  make  effective  the  wages,  hours  of  labor,  and  working  conditions 
determined  to  be  fair  and  equitable  by  the  State  Board  of  Con- 
ciliation. 

Racine  v.  Milwaukee  Light,  Heat  &  Traction  Co.  R-2460,  R- 
2519,  Nov.  21,  1919,  increase  in  street  railway  rates  authorized. 

TV.  Go* 

California. — Re  Oakdale  Gas  Co.  Decision  No.  6631,  Applica- 
tion No.  4801,  Aug.  30,  1919,  increase  in  gas  rates  authorized. 

Illinois.— Re  Consolidated  Light  &  P.  Co.  Nos.  6988-A,  6989-A, 
Oct.  20,  1919,  increase  in  gas  rates  authorized. 

Re  Peoples  Gas,  Light  &  Coke  Co.  No.  7954-A,  Oct.  28,  1919, 
order  vacating  suspension  order,  and  permission  granted  to  the 
Peoples  Gas,  Light  &  Coke  Company  to  place  in  effect  proposed 
charges  for  3  inch  services  and  larger,  applying  to  the  city  of  Chi- 
cago. 

Re  Canton  Gas  &  E.  Co.  No.  7178-A,  Nov.  11,  1919,  increase  in 
gas  rates  authorized. 

Re  Granite  City  Gas  Light  &  Fuel  Co.  No.  8013-A,  Nov.  11, 
1919,  increase  in  gas  rates  authorized. 

Re  Paxton  Gas  Co.  No.  8324,  Nov.  11,  1919,  increase  in  rates 
authorized  for  gas  service  in  Paxton. 

Indiana. — Re  Northern  Indiana  Gas  &  E.  Co.  No.  4623,  Aug. 
1,  1919,  temporary  surcharge  to  gas  rates  authorized. 

Re  Central  States  Gas  Co.  No.  4689,  Oct.  14,  1919,  increase  in 
gas  rates  authorized. 

Re  Huntington  Light  &  Fuel  Co.  No.  4792,,  4793,  Oct.  31,  1919, 
increase  in  gas  rates  authorized. 

Re  LaPorte  Gas  &  E.  Co.  No.  4860,  Dec.  29,  1919,  increase  in 
gas  rates  authorized. 

Re  Greencastle  Gas  &  E.  Co.  No.  4934,  Dec.  29,  1919,  increase 
in  gas  rates  authorized. 

Re  Elkhart  Gas  &  Fuel  Co.  No.  4816,  Jan.  16,  1920,  increase  in 
gas  rates  authorized. 

Re  Citizens  Gas  Co.  No.  5068,  Jan.  31,  1920,  gas  utility  author- 
ized to  increase  schedule  of  charges  for  installing  service  pipes  from 
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property  line  to  meter  of  consumer,  the  new  schedule  representing 
approximately  the  cost  of  such  installation. 

Re  Citizens  Gas  Co.  Xo.  5069,  Jan.  31,  1920,  gas  utility  an- 
thorized  to  establish  a  monthly  minimum  charge  of  60  cents. 

Massachusetts. — Re  Brockton  Gas  Light  Co.  Xov.  24,  1919,  com- 
plaint under  §  162"  of  chapter  742  of  the  Act?  of  1914,  by  the  mayor 
of  the  city  of  Brockton  as  to  the  price  of  gas  sold  in  that  city  dis- 
missed. 

Re  East  Boston  Gas  Co.  Nov.  24,  1919,  increase  in  gas  rates 
from  $1  to  $1.05  per  thousand  cubic  feet  authorized. 

Re  Xewton  &  W.  Gas  Light  Co.  Xov.  24,  1919,  increase  in  gas 
rates  from  $1  to  $1.05  per  thousand  authorized. 

Michigan. — Re  Muskegon  Traction  &  Lighting  Co.  D-1350,  Jan. 
7,  1920,  order  directing  that  pending  the  making  of  a  permanent 
rate  by  Commission  upon  joint  application,  lighting  company  au- 
thorized to  charge  sum  of  $1.40  per  1000  cubic  feet  for  gas  sold  to 
consumers. 

Re  Lansing  Fuel  &  Gas  Co.  D-1356,  Jan.  29,  1920,  order  ap- 
proving temporary  gas  rate  schedule. 

Missouri — Re  St.  Joseph  Gas  Co.  Case  Xo.  1793,  Dec.  1,  1919, 
temporary  continuance  of  increased  rates  authorized. 

Re  Mexico  Power  Co.  Case  Xos.  1612,  1759,  Dec.  2,  1919,  in- 
crease in  gas  rates  authorized. 

New  Jersey. — Re  Tuckerton  Gas  Co.  Xov.  12,  1919,  increase  in 
gas  rates  authorized. 

Re  Public  Service  Gas  Co.  Xov.  18,  1919,  increase  in  gas  rates 
authorized. 

Re  Standard  Gas  Co.  Dec.  11,  1919,  increase  in  gas  rates  au- 
thorized. 

Neiv  York,  Second  District. — Sag  Harbor  v.  Long  Island  Gas 
Corp.  Case  Xo.  6992,  Xov.  13,  1919,  coniplaint  as  to  prices  charged 
for  gas  dismissed. 

Bath  v.  Bath  Electric  &  Gas  Light  Co.  Case  Xo.  6531,  Dec.  2, 
1919,  increase  in  gas  "rates  authorized. 

Re  Owego  Gas  Light  Co.  Case  Xo.  6937,  Jan.  6,  1920,  increase 
in  gas  rates  authorized. 

Oklahoma. — Re  Kay  County  Gas  Co.  Cause  Xo.  3783,  Order  Xo. 
1601,  Oct.  31,  1919,  increase  in  rates  for  gas  service  in  the  towns 
of  Ponca  City,  Xewkirk,  Tonkawa,  Cross,  and  Kildare,  authorized. 

Re  Western  Oklahoma  Gas  &  Fuel  Co.  Cause  Xo.  3813,  Order 
Xo.  1601,  Xov.  17,  1919,  increase  in  gas  rates  authorized  for  serv- 
ice in  the  cities  of  Duncan  and  Marlow. 

Re  dishing  Gas  Co.  Cause  Xo.  3647,  Order  Xo.  1609,  Dec.  13, 
1919,  increase  in  gas  rates  in  Cushing,  authorized. 

Re  Boynton  Gas  &  E.  Co.  Cause  Xo!  3811,  Order  Xo.  1608,  Dec. 

%&,  1919,  increase  in  gas  rates  in  the  town  of  Boynton,  authorized. 
P.U.R.1920A. 
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Pennsylvania. — Ziegler  v.  Philadelphia  Suburban  Gas  &  E.  Co. 
Complaint  Docket  Nos.  1919,  1966,  5383,  2395,  2554,  Nov.  6,  1919, 
increase  in  gas  rates  authorized. 

Philippine  Islands. — Aurelio  v.  Manila  Gas  Corp.  Case  No.  1193, 
Sept.  9,  1919,  complaint  as  to  alleged  excessive  charges  for  gas  dis- 
missed. 

Aurelio  v.  Manila  Gas  Corp.  Case  No.  1140,  Sept.  17,  1919,  com- 
plaint against  minimum  charge  and  meter  rent  dismissed. 

Wisconsin.— Re  Wisconsin  Gas  &  E.  Co.  U-1608,  Oct.  31,  1919, 
increase  in  gas  rates  for  Lake  Shore  Division. 

Ke  Stoughton  Light  &  Fuel  Co.  TT-1692,  Oct.  31,  1919,  increase 
in  gas  rates  authorized. 

Re  Fort  Atkinson  Gas  Co.  U-1731,  Nov.  29,  1919,  increase  in 
gas   rates   authorized. 

Utah.— Re  Utah  Valley  Gas  &  Coke  Co.  Case  No.  222,  Dec.  15, 
1919,  increase  in  gas  rates  authorized. 

V.  H eating, 

Illinois.— Re  Central  Illinois  Public  Service  Co.  No.  7589,  Sept. 
15,  1919,  increase  in  heating  rates  authorized. 

Re  Central  Illinois  Public^  Service  Co.  No.  7590,  Sept.  15,  1919, 
increase  in  heating  rates  authorized. 

Re  Central  Illinois  Public  Service  Co;  Nos.  7593,  8554.  Sept. 
15,  1919,  increase  in  heating  rates  authorized. 

Re  Central  Illinois  Public  Service  Co.  No.  7932,  Oct,  1,  1919, 
order  granting  permission  to  utility  to  establish  a  temporary  meter 
rate  for  steam  heating  service  in  the  city  of  Tuscola. 

Re  Centra^  Illinois  Public  Service  Co.  No.  8210,  Oct.  1,  1919, 
order  denying  permission  to  place  in  effect  proposed  rates  for  hot 
water  heating  service  pending  final  disposition  of  case. 

Re  Illinois  Northern  Utilities  Co.  No.  8596,  Oct.  1,  1919?  in- 
crease in  heating  rates  authorized. 

Re  Public  Service  Co.  No.  8022,  Oct.  7,  1919,  increase  in  steam 
heating  rates  authorized. 

Re  Monmouth  Public  Service  Co.  No.  8565,  Oct.  28.  191,9,  peti- 
tion for  increase  in  steam  heating  rates  denied,  it  appearing  that 
the  record  does  not  show  that  any  emergency  exists  whereby  it  is 
necessary  to  increase  rates  pending  determination  of  reasonable- 
ness. 

Re  Central  Illinois  Public  Service  Co.  No.  8211,  Nov.  11,  1919, 
company  authorized  to  place  in  effect  as  of  September  1,  1919 
rates  for  hot  water  heating  service  in  the  city  of  Paris,  authorized 
by  the  Commission  in  its  order  of  September  3,  1919. 

Ro  DeKalb-Sycamore  Electric  Co.  Nos.  8603-A,  8603-C,  Nov. 
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26,  1919,  approval  of  rate  schedule  I.  P.  TJ.  C.  3.  covering  steam 
heating  service  in  the  cities  of  Dekalb  and  Sycamore. 

Indiana.— Be  Huntington  Light  &  Fuel  Co.  No.  4792,  4793, 
Oct.  31,  1919,  increase  in  heating  rates  authorized. 

Missouri. — Be  Mexico  Power  Co.  Case  Nos.  1614,  1759,  Dec.  2, 
1919,  increase  in  heating  rates  authorized. 

Oregon. — Re  California-Oregon  Power  Co.  P.  S.  C.  Or.  Order 
No.  554,  TT-F-274,  Oct.  31,  1919,  rates  for  air  heating  established 
to  be  applicable  in  Douglas,  Jackson,  Josephine  and  Klamath  coun- 
ties. 

Wisconsin. — Re  Wisconsin  Power,  Light  &  Heat  Co.  TJ-1559. 
Nov..  21,  1919,  proceeding  to  determine  reasonableness  of  heating 
rates  dismissed. 

VI.  Natural  gas. 

California. — Re  Southern  Counties  Oas  Co.  Decision  No.  6843 1 
Application  No.  4949,  Nov.  18,  1919,  increase  in  natural  gas  rates 
authorized. 

Indiana. — Re  Interstate  Public  Service  Co.  No.  4714,  Oct.  8, 
1919,  increase  in  natural  gas  rates  authorized. 

Re  Carthage  Natural  Oas  Co.  No.  4843,  Oct.  14,  1919,  increase 
in  natural  gas  rates  authorized. 

•Re  Greensburg  Natural  Oas,  Oil  &  Water  Co.  No.  4870,  Nov. 
29,  1919,  temporary  increase  in  natural  gas  rates  from  20  cents  to 
31  cents  per  1000  cubic  feet,  authorized. 

Re  Interstate  Public  Service  Co.  No.  4714,  Jan.  7,  1920,  increase 
in  natural  gas  rates  at  Greenfield  authorized. 

Re  Indiana  Gas  Transp.  Co.  No.  4727,  Dec,  5,  1919,  increase  in 
rates  for  transporting  gas  through  pipe  lines. 
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ABANDONMENT  OF  SERVICE. 

Jurisdiction    of    court   to    order   abandonment    of    railroad,    see 

Service,  7. 
Abandonment  of  service  generally,  see  Service,  16-19. 

ACCEPTANCE. 

What  constitutes  voluntary  acceptance  of  order,  see  Orders,  2. 

ACCOUNTING. 

Deduction  of  depreciation  reserve  from  capital  account,  see  Depre- 
ciation, 1. 

1.  The  North  Dakota  Commission  is  not  inclined  to  regard  taxes 
as  a  fixed  capital  charge,  especially  where  it  has  been  the  practice  of 
the  company  to  include  taxes  as  an  operating  expense.  Fargo  v.  Union 
Light,  Heat  &  P.  Co.  (N.  D.)  764. 

ACCOUNTS. 

Generally,  see  Accounting. 

Uncollectible  account  as  an  operating  expense,  tee  Return,  20. 

ADEQUACY. 

Of  service  generally,  see  Service,  10,  11* 

ADVANCE    PAYMENT. 

Effect  of  payment  in  advance  on  allowance  for  working  capital,  see 
Valuation,  31. 

ADVERTISING. 

Effect  of  improper  advertising  of  security  Issues,  see  Security 
Issues,  1,  2. 

AGENTS. 

Power  of  New  York  Commission,  as  agent  of  legislature,  to  change 
contract  rates,  see  Rates,  13. 

ALLOCATION. 

See  Apportionment. 

AMORTIZATION. 

Of  investment  in  natural  gas  property,  see  Depreciation,  4. 
Of  bond  discount,  see  Return,  23. 
P.U.R.1920A.  1001 
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APPEAL  AND  REVIEW. 

7.  In  general,  1—3. 
II.  Conclusiveness  of  findings  of  Commission,  4— P. 
III.  Stay  pending  appeal,  10—13. 
IV.  Procedure  upon  remand,   14,   IS. 

V.  Judicial  notice  of  subsequent  facts,    10. 
VI.  Federal  question,  17. 

I.  In  general. 

Validity  of  statute  authorizing  one  justice  of  the  supreme  court  to 
make  order  that  appeal  shall  not  act  as  stay,  see  Constitutional 
Law,  1. 

1.  A  suit  to  enjoin  the  enforcement  of  an  alleged  confiscatory  rate 
statute  does  not  become  moot,  upon  the  repeal  of  the  statute,  where 
the  ownership  of  a  considerable  fund  from  excess  fares,  required  to 
be  accumulated  pending  the  determination  of  the  action,  rests  upon  the 
outcome  of  the  suit.  Groesbeck  v.  Duluth,  S.  Si  &  A.  R.  Co.  (V.  S.) 
177. 

2.  The  court,  upon  a  review  of  a  Commission  order  authorizing 
the  refunding  of  indebtedness  of  public  service  corporations,  will  not 
refuse  to  consider  questions   raised  on  the   record  as  to  the  validity 

of  such  debt  on  the  theory  that  thev  have  been  waived  bv  a  statement 

»  »  ► 

in  the  brief  of  the  petitioner  that  they  do  not  desire  to  argue  the  ques- 
tions "further  than  to  plainly  restate  them."  Brown  v.  Boston  &  M. 
R.  (Mass.)  221. 

3.  A  provision  of  a  Massachusetts  statute  (Stat.  1913,  chap.  784, 
§  27)  authorizing  proceedings  in  general  for  the  correction  of  errors 
of  law  in  any  ruling  or  decision  of  the  Public  Service  Commission, 
applies  to  the  special  statute  providing  for  the  reorganization  of  the 
Boston  &  Maine  Railroad  so  as  to  render  the  order  of  the  Commission 
authorizing  consolidation  reviewable  by  the  supreme  court.  Brown  v. 
Boston  &  M.  R.   (Mass.)   221. 

11.  Conclusiveness  of  findings  of  Commission. 

4.  Findings  of  fact  by  the  Public  Service  Commission,  based  upon 
evidence  to  support  them,  generally  will  not  be  reviewed  by  this  court. 
Mill  Creek  Coal  &  Coke  Co.  v.  Public  Service  Commission  (W.  Va.) 
704. 

5.  The  burden  is  upon  a  petitioner  seeking  to  annul  an  order  of 
the  Massachusetts  Public  Service  Commission  to  show  that  a  finding 
upon  which  it  is  based  is  invalid.  Brown  v.  Boston  &  M.  R.  (Mass.) 
221. 

6.  An  order  of  the  Railroad  Commission,  fixing  gas  rates,  is  pre- 
sumed to  be  valid,  but  may  be  attacked  in  the  courts  on  the  ground 
that  it  is  unjust  and  unreasonable,  or  void  for  other  cause,  and  where 
such  order  is  attacked  as  being  void  the  burden  of  proof  is  upon  the 
party  attacking  it.     Atlanta  v.  Atlanta  Gaslight  Co.   (Ga.)    728. 

7.  The  decision  of  the  lower  court  that  a  formula  for  apportion- 
P.U.R.1920A. 
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ing  railroad  expenses,  common  to  both  freight  and  passenger  service, 
is  proper,  will  not  be  disturbed,  on  appeal,  unless  clearly  erroneous, 
the  correct  formula  being  a  question  of  fact,  in  the  present  undeveloped 
state  of  railroad  apportionment  accounting.  Groesbeck  v.  Duluth,  S. 
S.  &  A.  R.  Co.  (U.  S.)  177. 

8.  The  business  of  rate  making  being  legislative  in  its  character, 
a  rate  based  upon  a  fact  determined  to  exist  by  the  rate-making  power 
will  not  be  reviewed  because  of  an  improper  finding  based  upon  dis- 
puted facts;  but,  where  such  fact  has  been  determined  by  a  misappli- 
cation of  legal  principles  to  the  state  of  facts  shown,  such  finding  will 
be  corrected  by  applying  correct  legal  principles  to  such  state  of  facts. 
Clarksburg  Light  &  Heat  Co.  v.  Public  Service  Commission  (W.  Va.) 
639. 

9.  Record  examined,  and  it  is  held  that  this  case  comes  within  the 
rule  that,  prima  facie,  just  reasonable,  and  correct,  in  §  22,  art.  9,  of 
the  Constitution,  is  a  presumption  arising  upon  the  finding  of  the  Cor- 
poration Commission  that  the  order  based  upon  such  facts  is  presumed 
on  appeal  in  this  court  to  be  just,  reasonable,  and  correct,  subject  to  be 
overcome  or  rebutted  by  the  facts  in  the  record,  ne  weighed  and  found 
by  this  court  in  reviewing  the  same.  Tulsa  Street  R.  Co.  v.  Oklahoma 
Union  R.  Co.   (Okla.)  591. 

III.  Stay  pending  appeal. 

10.  Failure  to  secure  a  stay  of  a  Commission  order  under  a  statute 
providing  that  the  losing  party  may  have  such  stay  upon  complying 
with  certain  requirements,  does  not  affect  his  rights  on  appeal,  since 
the  right  to  the  stay  is  permissive  only.  Denver  &  S.  L.  R.  Co.  v.  Chi-, 
cago,  B.  &  Q.  R.  Co.   (Colo.)   654. 

11.  An  order  of  a  justice  of  the  supreme  court  of  Rhode  Island 
that  an  .appeal  from  a  Commission  order  increasing  utility  rates  shall 
not  act  as  a  stay  pending  appeal,  which  it  would  automatically  do  in 
the  absence  of  such  order,  should  be  vacated  where  granted  without 
notice  to  parties  expressly  affected  thereby.  Public  Utilities  Commis- 
sion v.  Rhode  Island  Co.   (R.  I.)   624. 

12.  An  order  of  a  justice  of  the  supreme  court  of  Rhode  Island 
that  an  appeal  from  an  order  of  the  Public  Utilities  Commission  rais- 
ing street  railway  rates,  should  not  act  as  a  stay,  erroneous  because 
made  without  notice  to  parties  adversely  affected  thereby,  should  be 
treated  as  valid  until  set  aside.  Public  Utilities  Commission  v.  Rhode 
Island  Co.    (R.  I.)   624. 

13.  An  appeal  from  a  Commission  order  permitting  an  increase  in 
street  railway  fares,  granted  after  an  extended  hearing,  in  which  all 
parties  interested  participated,  should  not  be  permitted  to  operate  as 
a  stay  pending  the  appeal,  where  it  appears  that  the  operating  ex* 
penscs  of  the  company,  which  was  in  the  hands  of  the  receivers,  were 
greatly  in  excess  of  its  receipts,  and  that  the  Commission  did  not 
attempt  to  raise  the  fares  so  that  a  fair  return  or  any  return  would 
be  received  on  the  capital  invested  in  the  company.  Public  Utilities 
Commission  v.  Rhode  Island  Co.      (R.   I.)    630. 

P.U.R.1920A. 
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IV.  Procedure  upon  remand. 

14.  An  order  of  the  Colorado  supreme  court  reversing  and  setting 
aside  a  Commission  order  and  remanding  the  cause  "for  further  pro- 
ceedings not  inconsistent  with  the  views  herein  expressed,"  commands 
the  Commission  to  hear  the  case  de  novo;  and  the  Commission  there- 
fore has  no  power  to  dismiss  such  case.  Denver  &  S.  L.  R.  Co.  v. 
Chicago,  B.  &  Q.  R.  Co.  (Colo.)  654. 

15.  Upon  the  remanding  of  a  cause  by  the  Colorado  supreme  court 
to  the  Commission  for  further  proceedings,  the  Commission  cannot  dis- 
miss the  cause  on  the  theory  that  it  has  no  power  to  change  its  orig- 
inal order  because  no  say  was  granted,  and  that  the  petitioner  has 
voluntarily  obeyed  the  order,  since  these  are  purely  legal  questions 
which  the  Commission  cannot  determine  in  the  face  of  the  mandate  of 
the  court.  Denver  &  S.  L.  R.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  (Colo.) 
654. 

V.  Judicial  notice  of  subsequent  facte. 

16.  The  appellate  court  will  not  take  notice  of  stipulations  and 
acts  of  the  parties  pursuant  thereto,  all  of  which  have  taken  place 
subsequent  to  the  judgment  appealed  from.  Public  Service  Commis- 
sion v.  Brooklyn  Borough  Gas  Co.  (N.  Y.)   434. 

VI.  Federal  question. 

17.  A  Commission  order  requiring  compliance  with  a  state  statute 
with  reference  to  platforms,  guard  rails,  and  steps  on  rear  end  cars 
engaged  in  interstate  commerce,  cannot  be  said  not  to  involve  a  ques- 
tion whether  the  commerce  clause  of  the  Federal  Constitution  has 
been  violated  on  the'  theory  that  the  Commission  is  a  purely  adminis- 
trative body,  and  therefore  has  no  power  to  declare  the  statute  uncon- 
stitutional. Pennsylvania  R.  Co.  v.  Public  Service  Commission 
(U.  S.)   909. 

APPLICATION.  ' 

Effect  of  beginning  construction  before  application  for  certificate 
of  convenience  and  necessity,  see  Certificates  of  Con- 
venience and  Necessity,  4. 

APPORTIONMENT. 

Proper  formula  used  to  apportion  railroad  expenses  as  a  question 

of  fact,  see  Appeal  and  Review,  7. 
Apportionment  of  cost  of  rebuilding  bridge  as  between  town  and 

street  railway,  see  Bridges. 
Apportionment  of  cost  of  sidetracks  under  order  of  United  States 

Railroad   Administration,   see   Discrimination,   16. 

Table  of  apportionment  of  gas  operating  expenses  between  states, 
p.  796. 
P.U.R.1920A. 
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APPORTIONMENT-- oontinued. 

Table  of  apportionment  of  expenses  of  electric  utilities  between 
different  states,  p.  796. 

Table  of  apportionment  of  expenses  of  an  electric  utility  between, 
states,  p.  802. 

Table  of  apportionment  of  expenses  between  electric  and  heat  utili- 
ties, p.  704. 

Explanation  of  method  of  applying  maximum  demand  method  in 
apportioning  property  jointly  used  by  several  departments  of  a  util- 
ity, p.  458. 

Explanation  of  method  of  applying  excess  cost  method  of  apportion- 
ing jointly  used  property  as  between  different  departments  of  utility, 
p.  458. 

Table  showing  results  of  various  methods  of  apportioning  coal 
costs  as  between  electric  and  heating  departments  of  utility,  p.  466. 

1.  The  property  of  a  utility  devoted  to  the  service  of  electric,  gas, 
and  steam  heat  consumers,  should  not  be  treated  as  a  unit  in  a  valua- 
tion for  rate  making,  but  should  be  apportioned  between  the  different 
services.     Fargo  v.  Union  Light,  Heat  &  P.  Go.   (N.  D.)   764. 

2.  Consumers  in  North  Dakota  should  not  be  required  to  pay  a. 
return  on  the  fair  present  value  of  utility  property  in  excess  of  the 
amount  thereof  properly  chargeable  and  assignable  to  the  service  in  the 
state.     Fargo  v.  Union  Light,  Heat  &  P.  Co.   (N.  D.)   764. 

3.  An  amount  allowed  for  workmen's  compensation  was  appor- 
tioned between  the  electric,  gas,  and  steam  heating  departments  of  a 
utility  on  a  basis  that  approximated,  with  as  much  accuracy  as  possi- 
ble, the  exact  amount  assignable  for  compensation  to  each  utility. 
Fargo  v.  Union  Light,  Heat  &  P.  Co.  (N.  D.)  764. 

AUTOMOBILES. 

I.  Jurisdiction  of  Commission,  1—2. 
II.  Certificate  of  convenience  for  operation  of,  as  common  car' 
riers,  3—4. 

Character  of  existing' automobile  service  as  affecting  admission  of  com- 
petition, see  Monopoly  and  Competition,  2,  3. 

Adequate  service  by  jitneys,  see  Sebvice,  20. 

Service  to  be  rendered  by  street  railway  company  in  competition  with 
jitneys,  see  Service,  29. 

I.  Jurisdiction  of  Commission. 

Power  of  Commission  to  regulate  motor  vehicles  as  limited  by  power 
of  local  authorities,  see  Commissions,  8. 

1.  The  Wisconsin  Railroad  Commission  has  no  power  to  regulate 
the  rates  or  other  features  of  jitney  service  after  having  passed  upon 
the  application  of  the  individual  jitney  operators  in  the  first  instance. 
He  Wisconsin  Jitneymen's  Asso.   (Wis.)   915. 

2.  Under  Wisconsin  Statutes  of  1917,  §§  1797-62  to  1797-68,  the 
P.U.R.1920A. 
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Wisconsin  Railroad  Commission  has  no  general  supervisory  power  or 
control  over  motor  vehicles  operating  in  passenger  transportation 
after  it  has  once  acted  in  issuing  the  required  certificate  authorizing 
their  operation.     Monroe  v.  Railroad  Commission    (Wis.)    721. 

II.  Certificate  of  convenience  for  operation  of,  as  common  car* 

Tiers, 

3.  The  New  York  Commission,  Second  District,  refused  to  sanction 
the  transfer  of  a  certificate  of  convenience  for  the  operation  of  an 
auto  bus  line,  where  it  appears  that  the  proposed  assignee  was  not  the 
real  party  in  interest,  and  Ihe  latter  did  not  have  the  consent  of  the 
local  authorities  in  the  city  in  which  it  was  proposed  to  operate.  Re 
Westchester  Motor  Transfer  Co.  (N.  Y.  2d)  336. 

AUXILIARY  PLANT. 

Valuation  of,  see  Valuation,  26. 

AVERAGE  PRICES. 

Use  of  unit  prices  in  ascertaining  reproduction  cost,  see  Valua- 
tion, 6-9. 

BAD  DEBTS. 

As  operating  expenses,  see  Return,  20. 

BALANCE  TO  SURPLUS. 

Allowance  for,  see  Retubn,  29. 

BALTIMORE. 

Jurisdiction  of  Maryland  Commission  over  railway  rates  in  city 
of  Baltimore,  see  Rates,  4. 

BENEFITS. 

Capitalization  of  increased  efficiency  due  to  consolidation,  see 
Valuation,  15. 

BETTERMENTS. 

Capitalization  of  interest  on  cost  of  betterments  and  extensions, 

see  Valuation,  12. 
Cost  of  supervision  of  new  construction  as  basis  for  issuance  of 

securities,  see  Valuation,  13,  14. 

BOARD  OF  ESTIMATE  AND  APPORTIONMENT. 

Power  of  Commission  under  New  York  statute  to  review  action 
of  board  of  estimate  and  apportionment  relative  to  necessity 
for  crossing,  see  Commissions,  9. 

BOND  DISCOUNT. 

Amortization  of,  see  Retubn,  23. 
Allowance  for,  see  Valuation,  20. 
P.U.R.1920A. 
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BONDS.' 

Petition  for  restoration  of  service  not  to  be  considered  action  on 

penal  bond  given  to  insure  operation,  see  Procedure,   1. 
Retirement  oi  bonds  for  preferred  stock,  see  Security  Issues,  4. 
Not  to  exceed  value  of  property,  see  Security  Issues,  6. 

BOSTON  AND  MAINE   RAILROAD. 

Jurisdiction  of  supreme  court  to  review  proceedings  under'  stat- 
ute authorizing  reorganization  of  Boston  &  Maine  Railroad, 
see  Appeal  and  Review,  3. 

Validity  of  Massachusetts  statute  authorizing  consolidation  of 
Boston  &  Maine  Railroad,  see  Constitutional  Law,  16-18. 

Right  of  Boston  &  Maine  Railroad  to  hold  stock  of  other  railroads 
under  Massachusetts  statute,  see  Intercorporate  Relations, 
2. 

BRIDGES. 

Location  grant  providing  that  street  railway  company  shall  main* 
tain  a  bridge  as  contract  beyond  power  of  Commission  or 
legislature  to  change,  see  Constitutional  Law,  2. 

Power,  of  Commission  under  Maine  statute  to  regulate  bridge 
erected  by  town  and  used  by  street  railway,  see  Service,  1. 

Power  of  city  to  compel  street  railway  company  to  repair  bridge, 
see  Service,  9. 

1.  The  Maine  Commission  apportioned  the  expense  of  rebuilding 
a  bridge  equally  between  the  town  and  a  street  railway  company  that 
crossed  the  bridge,  where  it  appeared  that  the  street  railway  company 
might  find  it  cheaper  to  change  its  location  and  build  a  bridge  at 
another  point,  rather  than  to  pay  the  entire  expense  of  the  bridge  in 
question,  thus  leaving  the  town  with  the  entire  expense  of  rebuilding 
it.     Re  Rockport  4 Me.)  72. 

BURDEN  OF  PROOF. 

See  Evidence. 

BUSINESS. 

Professional  men  not  entitled  to  lower  telephone  rates  than  other 
business  subscribers,  see  Discrimination,  13. 

Of  consumer,  as  determining  status  of  company  as  public  utility, 
see  Public  Utilities,  4. 

BY-PRODUCTS. 

Heating  as  by-product  of  electric  service,  see  Heating,  1. 

CALIFORNIA. 

Need  of  certificate  of  convenience  and  necessity  for  municipal 
plant,  see  Certificates  of  Convenience  and  Necessity,   1. 

Constitutional   power  of  California  legislature  to  delegate  power 
to  regulate  utilities,  see  Commissions,  5. 
P.U.R.1920A. 
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CALIFORNIA— continued. 

Delegation  of  power  by  California  legislature  to  regulate  public 

utilities  including  municipal  plants,  see  Commissions,  6. 
Sale  of  all  the  property  of  utility  as  amounting  to  dissolution 

under   California  statute,   see  Consolidation,   Merger,   and 

Sale,  8. 
Care  of  depreciation  reserve,  see  Depreciation,  12>14.. 
Municipalities  as   private   corporations  within  meaning  of  Cali- 
fornia Constitution,  see  Municipalities,  1. 
Water  company  serving  only  stockholders,  as  public  utility,  see 

Public  Utilities,  7. 
panneries   operating  warehouses  as   public  utilities,   see   Public 

Utilities,  8. 
Dissolution  of  corporations  under  California  statute,  see  Public 

Utilities,  11. 

canneries. 

Canneries  operating  warehouses  as  public  utilities,  see  Public 
Utilities,  8. 

CAPITAL. 

m 

Taxes  as  capital  charge  or  operating  expense,  see  Accounting,  1. 

Deduction  of  depreciation  reserve  from  capital  account,  see  De- 
preciation, 1. 

General  office  expenses  as  charged  to  capital^  and  not  to  operation, 
see  Return,  26. 

OARS. 

Order  requiring  compliance  with  state  statute  as  to  safety  ap- 
pliances on  cars  in  interstate  commerce,  as  involving  Federal 
question,  see  Appeal  and  Review,  17. 

State  statute  relative  to  safety  appliances  on  rear  end  cars  as 
invalidated  by  Federal  statute  with  reference  to  construction 
of  mail  cars,  see  Interstate  Commerce*  7. 

CERTIFICATES  OF  CONVENIENCE  AND  NECESSITY. 

I.  In  general,  1—2. 

II.  What  constitutes  public  necessity,  3. 
Ill*  Construction  prior  to  application,  4. 

I.  In  general. 

Assignment  of  certificate  for  operation  of  automobiles  as  jitneys,  sat 
Automobiles,  3. 

Effect  of  approval  of  certificate  of  incorporation  to  do  away  with 
necessity  for  certificate  of  convenience,  see  Certificates  op  In» 
corporation. 

Necessity  under  Idaho  statute  of  telephone  company  procuring  cer- 
tificate before  making  extension,  see  Monopoly  and  Competition, 
1. 

P.U.R.1020A. 
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1.  A  city  operating  an  electric  utility  beyond  its  own  incorporate 
limits,  is  not  required  to  obtain  a  certificate  of  public  convenience  and 
necessity  from  the  California  Commission,  where  it  is  shown  that 
such  service  was  being  rendered  prior  to  the  effective  date  of  the  Public 
Utilities  Act.     Pacific  Light  &  P.   Corp.  v.  Pasadena    (Cal.)    149. 

2.  A  finding  upon  sufficient  evidence  that  "the  public  necessity" 
required  the  extension  of  a  street  across  a  railroad  satisfies  a  statutory 
requirement  that  the  extension  is  "necessary,"  although  the  word 
"necessary"  does  not  appear  in  such  finding.  Re  Eighty-Fourth  Street 
(N.  Y.)   758. 

II.  What  constitutes  public  necessity. 

3.  The  construction  of  a  sidetrack  for  the  reception  and  delivery 
of  freight  may  be  for  public  convenience  although  but  one  patron  will 
be  served.    Re  A.  C.  Dutton  Lumber  Co.  (N.  Y.  2d)  749. 

///.  Constvuction  prior  to  application* 

4.  The  fact  that  certain  rails  were  laid  in  the  construction  of  a 
sidetrack  prior  to  an  application  to  the  Commission  for  permission  to 
construct  such  track,  will  not  prevent  the  granting  of  the  application, 
where  no  attempt  was  made  to  use  the  rails  for  the  movement  of 
locomotives  and  cars.    Re  A.  C.  Dutton  Lumber  Co.  (N.  Y.  2d)  749. 

CERTIFICATES  OF  INCORPORATION. 

1*  A  certificate  by  the  Pennsylvania  Commission,  approving  the 
application  for  the  incorporation  of  an  automobile  transportation  com- 
pany, does  not  confer  the  right  upon  the  company  to  begin  operation 
within  the  territory  covered  by  its  charter,  but  it  must  procure  a 
certificate  of  public  convenience.  Fagan  v.  Pittsburgh  Transp.  Co. 
(Pa.)    609. 

CHANGES. 

Charge  for  changing  telephone,  see  Rates,  43. 

CHARACTER  OF  SERVICE. 

Character  of  existing  service  as  affecting  admission  into  occupied 
territory,  see  Monopoly  and  Competition,  2-6. 

Character  of  service  as  factor  to  be  considered  in  fixing  rafes, 
see  Rates,  19. 

Inadequacy  of  service  as  factor  to  be  considered  in  fixing  return, 
see  Return,  39. 

CHARGES. 

See  Rates. 

CHARITIES. 

Donations  to  charities  as  operating  expenses,  see  Return,  21,  22. 
P.U.R.1920A.  64 
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CITIES. 

See  Municipalities. 

CLASSIFICATION. 

Of  consumers,  see  Discrimination,  4. 

COAL. 

Coal  consumption  per  square  foot  of  radiation,  see  Return,  10. 

COLORADO, 

Effect  of  failure  to  secure  stay  of  proceeding,  see  Appeal  and 
Review,  10. 

Procedure  upon  remand  of  case,  see  Appeal  and  Review,  14,  15. 

Power  of  Commission  on  remand  of  case,  see  Commissions,  10. 

Power  of  Colorado  Commission  as  limited  by  statute  giving  mu- 
nicipalities home  rule,  see  Rates,  16. 

COMMERCE. 

See  Interstate  Commerce. 

COMMISSION  EXPENSES. 

As  an  operating  expense,  see  Return,  13. 

COMMISSIONS. 

Z.  Jurisdiction,  powers,  and  duties,  1—9.  ( 

a.  To  determine  particular  kinds  of  questions,  2—4. 

1.  In  general,  1,  2. 

2.  To  determine  validity  of  statutes,  3,  4, 

o.  Over  particular  corporations  and  persons*  5—7. 

1.  In  general,  5—*. 

2.  Constituting  public  utilities. 

c.  Limitation  of  powers  of  Commissions,  8.  O. 
1.  By  power  of  municipalities,   8,   9. 
II.  Orders. 

Pennsylvania  Commission  not  bound  by  strict  rules  of  pleading,  see 

Pleading. 
Illinois    Commission    as    following    rules    of    United    States    Supreme 

Court,  see  Valuation,  1. 

« 
I.  Jurisdiction,  powers,  and  duties. 

Statement  of  rule  that  jurisdiction  of  Commissions  is  purely  statu- 
tory, p.  728. 

Jurisdiction  of  Commission  over  operation  of  automobiles  as  jitneys, 
see  Automobiles,  1,  2. 

Jurisdiction  of  Commission  to  permit  consolidation  of  utilities,  see 
Consolidation,  Merger,  and  Sale,  6,  7. 

P.U.R.1020A. 
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Location  grant  providing  that  street  railway  company  shall  maintain 
a  bridge  as  contract  beyond  power  of  Commission  or  legislature 
to  change,  see  Constitutional  Law,  2. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see  Con- 
stitutional Law,  3-12. 

Jurisdiction  of  Commission  to  award  damages  for  construction  of 
sidetrack,  see  Damages,  1. 

Power  of  Commission  to  enforce  contract  rates  not  provided  for  in 
filed  schedule,  see  Discrimination,  !.• 

Jurisdiction  of  New  York  Commission  over  company  holding  stock  of 
street  railway  company,  see  Intercorporate  Relations,  1. 

Power  of  Commission  to  regulate  the  extension  of  credit  by  one  tele- 
graph company  to  another,  see  Payment,  1. 

Power  of  Georgia  Commission  to  grant  change  in  rates  without  a 
hearing,  see  Procedure,  2. 

Power  of  court  to  enjoin  Commission  from  interfering  with  enforce- 
ment of  rates,  see  Rates,  1. 

Jurisdiction  over  rates,  see  Rates,  2-16. 

Over  matters  of  service,  see  Service,   1-6. 

Effect  of  improper  advertising  of  security  issues,  see  Security  Issues, 
1,  2. 

Duty  of  Commission  under  Georgia  statute  to  produce  papers  on  file, 
see  Trial. 

a.  To  determine  particular  kinds  of  Questions, 

1.  In  general. 

Discussion  of  power  of  Maryland  Commission  relative  to  mainte- 
nance of  depreciation  reserve,  and  to  fixing  rates  to  provide  for  de- 
preciation and  maintenance,  p.  25. 

1.  The  Indiana  Commission  has  no  power  to  regulate  street  traffic 
in  cities.     Re  Gary  Street  R.  Co.   (Ind.)    191. 

2.  The  power  of  the  New  York  Commission  to  regulate'  practices 
is  not  confined  to  the  prescription  of  general  practices  but  can  be  exer- 
cised with  respect  to  a  practice  relating  to  on**  individual.  Postal 
Telegraph-Cable  Co.  v.  Western  Union  Teleg.  Co.   (X.  Y.  2d)   683. 

2.  To  determine  validity  of  statutes. 

3.  The  Public  Service  Commission  is  not  a  court  set  up  to  pass 
on  the  legality  of  acts  of  the  legislature,  and  whether  requiroments  it 
must  impose  under  an  act  of  the  legislature  are  constitutional,  is  for 
the  courts  to  decide  and  not  the  Commission.  Re  Indiana  General 
Service   Co.    (Ind.)    948. 

4.  The  Indiana  Commission  is  not  a  court  and  baa  no  power  to 
pass  upon  the  validity  of  a  statute  requiring  a  utility  to  render  free 
service  to  municipalities  or  institutions  or  agencies  of  the  municipality 
in  accordance  with  the  terms  of  its  franchise.  Re  Indiana  General 
Service  Co.    (Ind.)    489. 

P.U.IU!>20A. 


1012  INDEX. 

COMMISSIONS— continued. 

b.  Over  particular  corporations  and  persons, 

1.  In  general* 

5.  The  California  Constitution  gives  to  the  legislature  unlimited 
power  to  vest  in  the  Railroad  Commission  any  jurisdiction  whatsoever 
respecting  any  or  all  public  utilities  and  not  merely  the  public  utilities 
specifically  defined  in  the  Constitution  itself.  Pacific  Light  &  P.  Corp. 
v.  Pasadena    (Cal.)    149. 

6.  The  legislature  of  California  has  delegated  to  the  Railroad  Com- 
mission, jurisdiction  over  every  corporation  supplying  electric  energy 
for  compensation  generally  to  the  public,  including  municipalities 
rendering  service  outside  of  their  corporate  limits.  Pacific  Light  & 
P.   Corp.   v.  Pasadena    (Cal.)    149. 

7.  By  §  18,  art.  9,  Williams'  Constitution,  the  Corporation  Com- 
mission is  vested  with  the  power  of  regulating  and  controlling  all 
transportation  and  transmission  companies  doing  an  intrastate  busi- 
ness in  all  matters  relating  to  their  public  duties.  Tulsa  Street  R. 
Co.  v.  Oklahoma  Union  R.  Co.   (Okla.)  591. 

2.  Constituting  public  utilities. 

Corporations   constituting  public  utilities  within  the  jurisdiction  of 
Commission,  see  Public  Utilities. 

e.  Limitation  of  powers  of  Commissions. 
I.  By  power  of  municipalities. 

8.  Upon  appeal  from  an  ordinance  regulating  motor  vehicles  of 
the  streets  of  a  municipality,  the  Public  Service  Commission  cannot 
interfere  with  the  power  of  the  local  authorities,  provided  the  regula- 
tions are  not  found  to  be  unreasonable  by  the  Commission.  Re  Mc- 
Gowan   (Mass.)   640. 

9.  The  Public  Service  Commission  cannot,  under  the  New  York 
statutes,  go  back  of  a  resolution  of  the  board  of  estimate  and  appor- 
tionment of  the  city  of  New  York,  reciting  that  there  is  a  necessity 
for  the  extension  of  a  street  across  the  tracks  of  a  railroad  corporation. 
Re  Eighty-Fourth  Street   (N.  Y.)    758. 

II.  Orders. 

Review  of  decisions,  see  Appeal  and  Review. 
As  to  orders  of  Commission,  see  Obdebs. 

COMMODITIES. 

Use  made  of  commodity  as  determining  status  of  company  as 

public  utility,  see  Public  Utilities,  3. 
Cost  of  purchased  gas  as  factor  to  be  considered  in  fixing  rates, 

see  Rates,  17. 
P.U.R.1920A. 
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COMPENSATION. 

Apportionment  of  cost  of  workmen's  compensation,  see  Apportion- 
ment, 3. 

COMPETITION. 

See  Monopoly  and  Competition. 

4 

CONDEMNATION. 

See  Eminent  Domain. 

CONFISCATION. 

Repeal  of  confiscatory  rate  statute,  as  rendering  injunction  suit 
moot,  where  ownership  of  fund  from  excess  fares  is  involved, 
see  Appeal  and  Review,  1. 

Effect  of  holding  rate  statute  to  be  confiscatory,  see  Rates,  11. 

Consideration  of  unprofitable  car  service,  in  determining  con- 
fiscatory character  of  rates,  see  Retubn,  61. 

Electric  department  not  to  support  gas  department,  see  Retubn, 
52. 

Injunction  against  enforcement  of  confiscatory  rate  statute,  see 
Return,  66-68. 

CONSOLIDATION,   MERGER,   AND    SALE. 

I.  In  general,  1—5. 

II.  Jurisdiction,  'powers,  and  duties  of  Commission,  6,  7* 
III.  Sale  of  entire  property  as  dissolution  of  company,  8. 

I.  In  general. 

Validity  of  Massachusetts  statute  authorizing  consolidation  of  Boston 
&  Maine  Railroad,  see  Constitutional  Law,  16-18. 

Issuance  of  securities  on  consolidation,  see  Security  Issues,  7. 

Capitalization  of  increased  efficiency  due  to  consolidation,  see  Valua- 
tion, 15. 

1.  In  passing  upon  an  application  for  the  sale  of  the  stock  and 
property  of  one  company  to  another,  which  involves  neither  the  issue 
of  securities  nor  the  fixing  of  rates,  it  is  not  necessary  for  the  Com- 
mission to  determine  what  part  of  the  purchase  price  may  be  per- 
manently capitalized  or  will  be  recognized  as  the  rate  base.  Re  North- 
ern California  Power  Co.  (Oal.)  838. 

2.  Upon  proceedings  for  the  consolidation  of  electric  properties, 
the  Vermont  Commission  refused  to  authorize  the  purchase  of  certain 
power  properties  of  a  railway  company,  where  the  properties  so  pur- 
chased would  come  into  the  hands  of  the  new  corporation  charged 
with  the  payment  of  the  entire  bonded  indebtedness  of  the  railway 
company.     Re  Colonial  Power  &  L.  Co.   (Vt.)  215. 

3.  It  is  lawful  for  the  legislature  to  provide,  in  enacting  a  general 
plan  for  the  consolidation  of  several  railroads,  that  an  existing  cor- 
poration, to  which  the  others  become  joined,  shall  assume  and  pay  or 
provide  for  the  payment  or  refunding,  as  its  own,  debts  of  other  sub- 
P.U.R.1920A. 
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sidiary   companies,   as   part   consideration   for   thp   purchase   of   their 

property  and  franchises  which,  otherwise,  it  would   be  unlawful   for 

such  corporation  to  pay  or  refund.    Brown  v.  Boston  &  M.  R.  (Mass.) 

221. 

4.  Although  ordinarily  the  Commission  will  permit  a  public  util- 
ity to  sell  its  properties  at  the  best  price  obtainable,  when  the  pur- 
chaser is  a  public  utility,  the  Commission  becomes  interested  in  the 
purchase  price,  both  from  the  point  of  view  of  capitalization  and  of 
rates.     Re  Northern  California  Power  Co.    (Cal.)    838. 

5.  An  application  for  the  consolidation,  merger,  and  sale  of  cer- 
tain public  utilities  was  denied  on  the  ground  that  the  present  time  of 
high  prices  and  values  was  not  favorable  therefor.  Re  Dakota  Light, 
Heat  &  P.  Co.    (N.  D.)    884. 

II.  Jurisdiction,  powers,  and  duties  of  Commission. 

• 

6.  The  North  Dakota  Commission  has  jurisdiction  over  applica- 
tions of  public  utilities  for  consolidation,  merger,  and  sale,  and  over 
the  issuance  of  securities  therefor.  Re  Dakota  Light,  Heat  &  P.  Co. 
(N.  D.)   884. 

7.  The  North  Dakota  Commission  is  not  opposed  to  the  consolida- 
tion and  merger  of  public  utilities,  where  increased  efficiency  in  ad- 
ministration and  operation  may  be  secured  therefrom.-  Re  Dakota 
Light,  Heat  &  P.  Co.   (N.  D.)   884. 

Ill,  Safe  of  entire  property  as  dissolution  of  company. 

8.  The  sale  of  all  of  the  property  of  every  kind  of  one  public 
utility  to  another,  is  not  invalid  as  a  dissolution  of  the  corporation 
in  violation  of  the  laws  of  California,  in  view  of  §  361a  of  the  Civil 
Code,  authorizing  the  sale  of  the  property  of  a  corporation  as  a  whole 
with  the  consent,  duly  executed,  of  the  holders  of  at  least  two-thirds 
of  the  issued  capital  stock  of  the  company.  Re  Northern  California 
Power  Co.    (Cal.)    838. 

CONSTITUTION. 

Presumption  of  reasonableness  as  to  findings  of  Commission  un- 
der Oklahoma  Constitution,  see  Appeal  and  Review,  9. 

Constitutional  power  of  California  legislature  to  delegate  power 
to  regulate  utilities,  see  Commissions,  5. 

Constitutional  power  of  Oklahoma  Commission  to  regulate  trans- 
mission and   transportation   companies,  see  Commissions,   7. 

Municipalities  as  private  corporations  within  meaning  of  Cali- 
fornia Constitution,  see  Municipalities,  1. 

CONSTITUTIONAL   LAW. 

I.  In  general ,  1. 
II.  Impairment  of  contracts,  2~12. 

a.  In  general,  2. 

b.  Bower  of  Commission  to  change  contract  rates,  3—12- 
P.U.R.1920A. 
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III.  Due  process,  13—1 0. 

IV.  Trial  by  jury,  11. 

V.  Delegation  of  powers,  IS. 
VI.  Departments  of  government,  19* 
VII.  Police  power,  20,  21. 

I.  In  general. 

1.  A  statute  authorizing  a  single  justice  of  the  supreme  court, 
if  the  court  is  not  in  session,  to  order  that  an  appeal  shall  not  act 
as  a  stay  of  the  order  appealed  from,  does  not  violate  a  constitutional 
provision  that  a  majority  of  the  judges  of  the  supreme  court  shall 
always  be  necessary  to  constitute  a  quorum,  since  jurisdiction  in  the 
matter  of  the  stay  is  an  interlocutory  matter  within  the  control  of  the 
legislature.  Public  Utilities  Commission  v.  Rhode  Island  Co.  (R.  I.) 
624. 

II.  Impairment  of  contracts. 


a.  In  general. 

2.  An  assent  by  a  atreet  railway  company  to  the  grant  of  a  loca- 
tion by  the  officials  of  a  town,  which  grant  contained  a  provision  re- 
quiring the  railroad  company  to  maintain  a  bridge  in  repair  so  long 
as  the  tracks  crossed  the  bridge,  even  if  constituting  a  contract  be- 
tween the  parties,  is  not  binding  as  against  subsequent  action  by  the 
legislature  or  Commission.     Re  Rockport   (Me.)    72. 

o.  Power  of  Commission  to  change  contract  rates. 

8.  The  Illinois  Commission  has  power  to  regulate  contract  rates 
between  consumers  and  public  utility  corporations,  when  such  con- 
tracts are  not  just  and  equitable  between  all  classes  of  consumers. 
Re  Springfield  Gas  A  E.  Co.    (111.)    446. 

4.  The  Indiana  Commission  has  power  to  regulate  the  rates  of  a 
utility  which  has  surrendered  its  franchise  fixing  rates  for  an  inde- 
terminate permit.     Re  Lafayette  Teleph.  Co.    (Ind.)    422. 

5.  It  is  the  duty  of  the  Missouri  Commission  to  fix  reasonable 
street  railway  rates,  notwithstanding  the  fact  that  a  rate  has  been 
fixed  in  the  company's  franchise.  Kansas  City  R.  Co.  v.  Kansas  City 
(Mo.)   &26\ 

6.  Although  a  rate  provision  in  an  interurban  railway  franchise 
may  be  binding  within  the  limits  of  the  village  granting  the  franchise, 
it  cannot  restrict  the  authority  of  other  municipalities  to  agree  upon  a 
franchise  rate  to  be  charged  in  such  municipalities,  nor  restrict  the 
power  of  the  Public  Service  Commission  to  alter  interurban  rates  be- 
tween such  municipalities.  Wilkinson  v.  New  York  State  R.  (N.  Y. 
2d)    095. 

7.  The  New  York  Commission  has  jurisdiction  to  increase  or  de- 
crease rates  fixed  in  a  franchise  granted  by  a  municipality  to  a  public 
service  corporation,  which  reserves  the  right  to  the  legislature  to 
P.U.R.1920A. 
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regulate  or  reduce  such  rates.    Goshen  v.  Wallkill  Transit  Co.   (K.  Y. 

2d)  309. 

8.  The  Public  Service  Commission  may  authorize  an  increase  of 
the  fares  of  a  street  railway  company  in  a  proper  case,  notwithstand- 
ing a  franchise  limitation,  where  the  municipal  consent  does  not  im- 
pose the  fare  provision  as  a  condition,  the  charter  of  the  city  does  not 
limit  the  street  railway  fares,  there  is  no  special  contract  fixing  the 
rate  of  fare  recognized  by  the  legislature,  and  no  consent  granted  for 
construction  and  operation  within  the  city  which  is  required  by  the 
state  Constitution.  Niagara  Falls  v.  Public  Service  Commission  (N. 
Y.)    175. 

9.  The  North  Dakota  Commission  has  jurisdiction  over  the  rates 
of  a  public  utility,  notwithstanding  a  rate  limitation  in  the  franchise 
which  has  been  construed  by  the  court  as  a  contract.  Re  Bismarck 
Gas  Co.  (N.  D.)   877. 

10.  An  ordinance  fixing  rates  does  not  preclude  the  Pennsylvania 
Commission  from  inquiring  into  the  reasonableness  of  such  rates. 
Sellersville  v.  Highland  Gas  Co.  (Pa.)  321. 

11.  Private  contract  rights  must  yield  to  the  public  welfare,  where 
the  latter  is  appropriately  declared  and  defined  and  the  two  conflict. 
Mill  Creek  Coal  ft  Coke  Co.  v.  Public  Service  Commission  (W.  Va.) 
704. 

12.  Reasonable  rates  for  electric  energy,  prescribed  by  a  state  in 
the  exercise  of  its  police  power,  through  the  instrumentality  of  its  Pub- 
lic Service  Commission,  are  not  repugnant  to  the  contract  or  due 
process  of  law  clauses  of  the  Federal  Constitution  (art.  1,  §  10,  cl.  1, 
and  Amendment  14)  merely  because,  if  given  effect,  they  will  super- 
sede the  rates  designated  in  a  private  contract  between  the  company 
and  a  customer,  entered  into  prior  to  the  enactment  of  the  law  creat- 
ing the  Commission.  Mill  Creek  Coal  ft  Coke  Co.  v.  Public  Service 
Commission   (W.  Va.)   704. 

III.  Due  process. 

13.  Minority  stockholders  cannot  be  deprived  of  their  property 
without  due  process  of  law  by  a  Commission  order  authorizing  the 
refunding  of  valid  indebtedness.  Brown  v.  Boston  ft  M.  R.  (Mass.) 
221. 

14.  A  statute  ratifying  and  confirming  a  debt  of  a  corporation 
incurred  on  sufficient  consideration,  but  ultra  vires,  is  not  the  taking 
of  property  of  the  stockholders  without  due  process  of  law.  Brown 
v.  Boston  ft  M.  R.   (Mass.)   221. 

16.  There  is  no  vested  right  in  stockholders  to  subscribe  for  an 
issue  of  new  stock,  and  therefore,  such  issue  may  be  upon  such  terms 
as  is  vested  by  the  majority  stockholders  within  the  scope  of  legisla- 
tive sanction.    Brown  v.  Boston  ft  M.  R.   (Mass.)  221. 

16.  The  special  statutes  authorizing  the  consolidation  of  the  Bos- 
ton ft  Maine  Railroad  do  not  violate  the  constitutional  provision  re- 
quiring equal  laws,  since  these  statutes  provide  for  a  situation  pe- 
P.U.R.1920A. 
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culiar  to  that  railroad  and  its  leased  lines.    Brown  v.  Boston  &  M.  R. 

(Mass.)    221. 

IV.  Trial  by  jury. 

17.  There  is  nothing  in  the  special  statutes  authorizing  a  reor- 
ganization of  the  Boston  &  Maine  Railroad  and  a  consolidation  by  it 
with  its  numerous  subsidiary  and  leased  railroads  conferring  upon  the 
Public  Service  Commission  the  power  to  decide  a  controversy  concern- 
ing property,  without  trial  by  jury  so  as  to  render  such  statute  uncon- 
stitutional.   Brown  v.  Boston  &  M.  R.  (Mass.)  221. 

F.  Delegation  of  powers. 

18.  The  special  acts  providing  for  the  reorganization  of  the  Boston 
&  Maine  Railroad,  and  the  consolidation  by  it  with  its  numerous 
subsidiary  and  leased  railroads,  and  conferring  administrative  powers 
and  certain  quasi  judicial  functions  on  the  Public  Service  Commis- 
sion, do  not  unconstitutionally  delegate  legislative  power  to  such  Com- 
mission.   Brown  v.  Boston  &  M.  R.  (Mass.)  221. 

VI.  Departments  of  government. 

19.  It  is  not  the  exercise  of  a  judicial  function  by  the  legislature  to 
ratify  and  confirm  and  authorize  a  corporation  to  treat  as  legal  its 
ultra  vires  debt.    Brown  v.  Boston  &  M.  R.   (Mass.)  221. 

VII.  Police  power. 

Definition  of  police  power,  p.  718. 

20.  The  legislature  of  a  state  cannot  by  any  contract  divest  itself 
of  its  police  power.     Re  Rockport   (Me.)    72. 

21.  The  safety  of  a  passenger  in  a  street  car  of  a  street  railway 
company  which  the  state  has  authorized  and  required  to  do  business 
is  within  the  letter  and  spirit  of  the  police  power.  Re  Rockport  (Me.) 
72. 

CONSTRUCTION. 

Of  statutes,  see  Statutes. 

CONSTRUCTION  AND  EQUIPMENT. 

Apportionment  of  cost  of  rebuilding  bridge  as  between  town  and 

street  railway,  see  Bridges. 
Effect  of  beginning  construction  before  application  for  certificate, 

see  Cbbtiticates  or  Convenience  and  Necessity,  4. 
Jurisdiction  of  Commission  to  award  damages  for  construction  of 

sidetrack,  see  Damages,  1. 
Capitalization  of  interest  on  cost  of  betterments  and  extensions, 

see  Valuation,  12. 
Cost  of  supervision  of  new  construction  as  basis  for  issuaare  ot 

securities,  see  Valuation,  13,.  14. 
P.U.R.1920A. 
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Delegation  of  power  by  California,  legislature  to  regulate  public 

utilities  including  municipal  plants,  see  Commissions,  6. 
Sale  of  all  the  property  of  utility  as  amounting  to  dissolution 

under   California  Btatute,   see   Consolidation,   Merger,   and 

Sale,  8. 
Care  of  depreciation  reserve,  see  Depreciation,  12-14.. 
Municipalities  as   private   corporations  within  meaning  of  Cali- 
fornia Constitution,  see  Municipalities,  1. 
Water  company  serving  only  stockholders,  as  public  utility,  see 

Public  Utilities,  7. 
tanneries   operating  warehouses  as   public  utilities,   see   Public 

Utilities,  8. 
Dissolution  of  corporations  under  California  statute,  see  Public 

Utilities,  11. 


Canneries  operating  warehouses  as  public  utilities,  see  Public 
Utilities,  8. 

CAPITAL. 

« 

Taxes  as  capital  charge  or  operating  expense,  see  Accounting,  1. 

Deduction  of  depreciation  reserve  from  capital  account,  see  De- 
preciation, 1. 

General  office  expenses  as  charged  to  capital,  and  not  to  operation, 
see  Return,  26. 

Order  requiring  compliance  with  state  statute  as  to  safety  ap- 
pliances on  cars  in  interstate  commerce,  as  involving  Federal 
question,  see  Appeal  and  Bbview,  17. 

State  statute  relative  to  safety  appliances  on  rear  end  cars  as 
invalidated  by  Federal  statute  with  reference  to  construction 
of  mail  cars,  see  Interstate  Commerce;  7. 

CERTIFICATES  OF  CONVENIENCE  AND  NECESSITY. 

J.  In  general,  1—2. 

II.  What  constitutes  public  necessity,  3. 
Ill*  Construction  prior  to  application,  4. 

J.  In  general. 

Assignment  of  certificate  for  operation  of  automobiles  as  jitneys,  sit 
Automobiles,  3. 

Effect  of  approval  of  certificate  of  incorporation  to  do  away  with 
necessity  for  certificate  of  convenience,  see  Certificates  op  In- 
corporation. 

Necessity  under  Idaho  statute  of  telephone  company  procuring  cer- 
tificate before  making  extension,  see  Monopoly  and  Competition, 
1. 

P.U.R.1920A. 
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CERTIFICATES  OF  CONVENIENCE  AND  NECESSITY— continued. 

1.  A  city  operating  an  electric  utility  beyond  its  own  incorporate 
limits,  is  not  required  to  obtain  a  certificate  of  public  convenience  and 
necessity  from  the  California  Commission,  where  it  is  shown  that 
such  service  was  being  rendered  prior  to  the  effective  date  of  the  Public 
Utilities  Act.     Pacific  Light  &  P.  Corp.  v.  Pasadena    (Cal.)    149. 

2.  A  finding  upon  sufficient  evidence  that  "the  public  necessity" 
required  the  extension  of  a  street  across  a  railroad  satisfies  a  statutory 
requirement  that  the  extension  is  *  'necessary,"  although  the  word 
"necessary"  does  not  appear  in  such  finding.  Be  Eighty-Fourth  Street 
(N.  Y.)   758. 

II.  What  constitutes  public  necessity, 

3.  The  construction  of  a  sidetrack  for  the  reception  and  delivery 
of  freight  may  be  for  public  convenience  although  but  one  patron  will 
be  served.    Re  A.  C.  Dutton  Lumber  Co.  (N.  Y.  2d)  749. 

///.  Construction  prior  to  application, 

4.  The  fact  that  certain  rails  were  laid  in  the  construction  of  a 
sidetrack  prior  to  an  application  to  the  Commission  for  permission  to 
construct  such  track,  will  not  prevent  the  granting  of  the  application, 
where  no  attempt  was  made  to  use  the  rails  for  the  movement  of 
locomotives  and  cars.    Re  A.  C.  Dutton  Lumber  Co.  (N.  Y.  2d)  .749. 

CERTIFICATES  OF  INCORPORATION. 

1»  A  certificate  by  the  Pennsylvania  Commission,  approving  the 
application  for  the  incorporation  of  an  automobile  transportation  com- 
pany, does  not  confer  the  right  upon  the  company  to  begin  operation 
within  the  territory  covered  by  its  charter,  but  it  must  procure  a 
certificate  of  public  convenience.  Fagan  v.  Pittsburgh  Transp.  Co. 
(Pa.)    609. 

CHANGES. 

Charge  for  changing  telephone,  see  Rates,  43. 

CHARACTER  OF  SERVICE. 

Character  of  existing  service  as  affecting  admission  into  occupied 
territory,  see  Monopoly  and  Competition,  2-6. 

Character  of  service  as  factor  to  be  considered  in  fixing  raCes, 
see  Rates,  19. 

Inadequacy  of  service  as  factor  to  be  considered  in  fixing  return, 
see  Retubn,  39. 

CHARGES. 

See  Rates. 


Donations  to  charities  as  operating  expenses,  see  Retubn,  21,  22. 
P.U.R.1920A.  64 
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CITIES. 

See  Municipalities. 

CLASSIFICATION. 

Of  consumers,  see  Discrimination,  4. 

COAL. 

Coal  consumption  per  square  foot  of  radiation,  see  Return,  10. 

COLORADO, 

Effect  of  failure  to  secure  stay  of  proceeding,  see  Appeal  and 
Review,  10. 

Procedure  upon  remand  of  case,  see  Appeal  and  Review,  14,  15. 

Power  of  Commission  on  remand  of  case,  see  Commissions,  10. 

Power  of  Colorado  Commission  as  limited  by  statute  giving  mu- 
nicipalities home  rule,  see  Rates,  16. 

COMMERCE. 

See  Interstate  Commerce. 

COMMISSION  EXPENSES. 

As  an  operating  expense,  see  Return,  13. 

COMMISSIONS. 

I.  Jurisdiction,  powers,  and  duties,  1—9.  t 

a.  To  determine  particular  kinds  of  questions,  1—4. 

1,  In  general,   1,  2. 

2.  To  determine  validity  of  statutes,  3,  4. 

b.  Over  particular  corporations  and  persons,  5—7. 

1,  In  general,  .5— #. 

2.  Constituting  public  utilities. 

c.  Limitation  of  poicers  of  Commissions,  8,  9. 

1.  By  power  of  municipalities,   s,   9. 
II.  Orders. 

Pennsylvania  Commission  not  bound  by  strict  rules  of  pleading,  see 

Pleading. 
Illinois    Commission    as    following    rules    of    United    States    Supreme 

Court,  see  Valuation,  1. 

I.  Jurisdiction,  powers,  and  duties. 

Statement  of  rule  that  jurisdiction  of  Commissions  is  purely  statu- 
tory, p.  728. 

Jurisdiction  of  Commission  over  operation  of  automobiles  as  jitneys, 
see  Automobiles,  1,  2. 

Jurisdiction  of  Commission  to  permit  consolidation  of  utilities,  see 
Consolidation,  Merger,  and  Sale,  6,  7. 

P.U.R.1920A. 
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Location  grant  providing  that  street  railway  company  shall  maintain 
a  bridge  as  contract  beyond  power  of  Commission  or  legislature 
to  change,  see  Constitutional  Law,  2. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see  Con- 
stitutional Law,  3-12. 

Jurisdiction  of  Commission  to  award  damages  for  construction  of 
sidetrack,  see  Damages,  1. 

Power  of  Commission  to  enforce  contract  rates  not  provided  for  in 
filed  schedule,  see  Discrimination,  l.« 

Jurisdiction  of  New  York  Commission  over  company  holding  stock  of 
street  railway  company,  see  Intercorporate  Relations,  1. 

Power  of  Commission  to  regulate  the  extension  of  credit  by  one  tele- 
graph company  to  another,  see  Payment,  1. 

Power  of  Georgia  Commission  to  grant  change  in  rates  without  a 
hearing,  see  Procedure,  2. 

Power  of  court  to  enjoin  Commission  from  interfering  with  enforce- 
ment of  rates,  see  Rates,  1. 

Jurisdiction  over  rates,  see  Rates,  2-10. 

Over  matters  of  service,  see  Service,   1-0. 

Effect  of  improper  advertising  of  security  issues,  see  Security  Issues, 
1,  2. 

Duty  of  Commission  under  Georgia  statute  to  produce  papers  on  file, 
see  Trial. 

a.  To  determine  particular  kinds  of  questions. 

1.  In  general. 

Discussion  of  power  of  Maryland  Commission  relative  to  mainte- 
nance of  depreciation  reserve,  and  to  fixing  rates  to  provide  for  de- 
preciation and  maintenance,  p.  25. 

1.  The  Indiana  Commission  has  no  power  to  regulate  street  traffic 
in  cities.     Re  Gary  Street  R.  Co.   (Ind.)    191. 

2.  The  power  of  the  New  York  Commission  to  regulate  practices 
is  not  confined  to  the  prescription  of  general  practices  but  can  be  exer- 
cised with  respect  to  a  practice  relating  to  one  individual.  Postal 
Telegraph-Cable  Co.  v.  Western  Union  Teleg.  Co.   (N.  Y.  2d)    683. 

2.  To  determine  validity  of  statutes. 

3.  The  Public  Service  Commission  is  not  a  court  set  up  to  pass 
on  the  legality  of  acts  of  the  legislature,  and  whether  requirements  it 
must  impose  under  an  act  of  the  legislature  are  constitutional,  is  for 
the  courts  to  decide  and  not  the  Commission.  Re  Indiana  General 
Service  Co.    (Ind.)    948. 

4.  The  Indiana  Commission  is  not  a  court  and  has  no  power  to 
pass  upon  the  validity  of  a  statute  requiring  a  utility  to  render  free 
service  to  municipalities  or  institutions  or  agencies  of  the  municipality 
in  accordance  with  the  terms  of  its  franchise.  Re  Indiana  General 
Service  Co.    (Ind.)    489. 

P.U.IU!>20A. 
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b.  Over  particular  corporations  and  persons. 

1.  In  general. 

5.  The  California  Constitution  gives  to  the  legislature  unlimited 
power  to  vest  in  the  Railroad  Commission  any  jurisdiction  whatsoever 
respecting  any  or  all  public  utilities  and  not  merely  the  public  utilities 
specifically  defined  in  the  Constitution  itself.  Pacific  Light  &  P.  Corp. 
v.  Pasadena   (Cal.)    149. 

6.  The  legislature  of  California  has  delegated  to  the  Railroad  Com- 
mission, jurisdiction  over  every  corporation  supplying  electric  energy 
for  compensation  generally  to  the  public,  including  municipalities 
rendering  service  outside  of  their  'corporate  limits.  Pacific  Light  4 
P.  Corp.  v.  Pasadena    (Cal.)    149. 

7.  By  §  18,  art.  9,  Williams'  Constitution,  the  Corporation  Com- 
mission is  vested  with  the  power  of  regulating  and  controlling  all 
transportation  and  transmission  companies  doing  an  intrastate  busi- 
ness in  all  matters  relating  to  their  public  duties.  Tulsa  Street  R. 
Co.  v.  Oklahoma  Union  R.  Co.   (Okla.)  591. 

£.  Constituting  public  utilities. 

Corporations  constituting  public  utilities  within  the  jurisdiction  of 
Commission,  see  Public  Utilities. 

c  Limitation  of  powers  of  Commissions. 
I.  By  power  of  municipalities. 

8.  Upon  appeal  from  an  ordinance  regulating  motor  vehicles  of 
the  streets  of  a  municipality,  the  Public  Service  Commission  cannot 
interfere  with  the  power  of  the  local  authorities,  provided  the  regula- 
tions are  not  found  to  be  unreasonable  by  the  Commission.  Re  Mc- 
Gowan   (Mass.)   540. 

9.  The  Public  Service  Commission  cannot,  under  the  New  York 
statutes,  go  back  of  a  resolution  of  the  board  of  estimate  and  appor- 
tionment of  the  city  of  New  York,  reciting  that  there  is  a  necessity 
for  the  extension  of  a  street  across  the  tracks  of  a  railroad  corporation. 
Re  Eighty-Fourth  Street   (N.  Y.)    758. 

II.  Orders. 

Review  of  decisions,  see  Appeal  and  Review. 
As  to  orders  of  Commission,  see  Obdebs. 

COMMODITIES. 

Use  made  of  commodity  at  determining  status  of  company  as 

public  utility,  see  Public  Utilities,  3. 
Cost  of  purchased  gas  as  factor  to  be  considered  in  fixing  rates, 

see  Rates,  17. 
P.U.R.1920A. 
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COMPENSATION. 

Apportionment  of  cost  of  workmen's  compensation,  see  Apportion- 
ment, 3. 

COMPETITION. 

Sec  Monopoly  and  Competition. 

CONDEMNATION. 

See  Eminent  Domain. 

CONFISCATION. 

Repeal  of  confiscatory  rate  statute,  as  rendering  injunction  suit 
moot,  where  ownership  of  fund  from  excess  fares  is  involved, 
see  Appeal  and  Review,  1. 

Effect  of  holding  rate  statute  to  be  confiscatory,  see  Rates,  11. 

Consideration  of  unprofitable  car  service,  in  determining  con- 
fiscatory character  of  rates,  see  Return,  61. 

Electric  department  not  to  support  gas  department,  see  Retubn, 
52. 

Injunction  against  enforcement  of  confiscatory  rate  statute,  see 
Return,  66-68. 

CONSOLIDATION,   MERGER,   AND    SAUL 

I.  In  general,  1—6. 
II.  Jurisdiction,  powers,  and  duties  of  Commission,  6,  7. 
III.  Sale  of  entire  property  as  dissolution  of  company,  8. 

I.  In  general. 

Validity  of  Massachusetts  statute  authorizing  consolidation  of  Boston 
&  Maine  Railroad,  see  Constitutional  Law,  16-18. 

Issuance  of  securities  on  consolidation,  see  Security  Issues,  7. 

Capitalization  of  increased  efficiency  due  to  consolidation,  see  Valua- 
tion, 15. 

1.  In  passing  upon  an  application  for  the  sale  of  the  stock  and 
property  of  one  company  to  another,  which  involves  neither  the  issue 
of  securities  nor  the  fixing  of  rates,  it  is  not  necessary  for  the  Com- 
mission to  determine  what  part  of  the  purchase  price  may  be  per- 
manently capitalized  or  will  be  recognized  as  the  rate  base.  Re  North- 
ern California  Power  Co.   (Cal.)   838. 

2.  Upon  proceedings  for  the  consolidation  of  electric  properties, 
the  Vermont  Commission  refused  to  authorize  the  purchase  of  certain 
power  properties  of  a  railway  company,  where  the  properties  so  pur- 
chased would  come  into  the  hands  of  the  new  corporation  charged 
with  the  payment  of  the  entire  bonded  indebtedness  of  the  railway 
company.     Re  Colonial  Power  &  L.  Co.   (Vt.)   215. 

3.  It  is  lawful  for  the  legislature  to  provide,  in  enacting  a  general 
plan  for  the  consolidation  of  several  railroads,  that  an  existing  cor- 
poration, to  which  the  others  become  joined,  shall  assume  and  pay  or 
provide  for  the  payment  or  refunding,  as  its  own,  debts  of  other  sub- 
P.U.R.1920A. 
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sidiary   companies,   as   part   consideration   for   the   purchase   of   their 

property  and  franchises  which,   otherwise,   it  would   be   unlawful   for 

9uch  corporation  to  pay  or  refund.    Brown  v.  Boston  &  M.  R.  (Mass.) 

221. 

4.  Although  ordinarily  the  Commission  will  permit  a  public  util- 
ity to  sell  its  properties  at  the  best  price  obtainable,  when  the  pur- 
chaser is  a  public  utility,  the  Commission  becomes  interested  in  the 
purchase  price,  both  from  the  point  of  view  of  capitalization  and  of 
rates.     Re  Northern  California  Power  Co.    (Cal.)    838. 

5.  An  application  for  the  consolidation,  merger,  and  sale  of  cer- 
tain public  utilities  was  denied  on  the  ground  that  the  present  time  of 
high  prices  and  values  was  not  favorable  therefor.  Re  Dakota  Light, 
Heat  &  P.  Co.    (N.  D.)    884. 

II.  Jurisdiction,  powers,  and  duties  of  Commission. 

• 

6.  The  North  Dakota  Commission  has  jurisdiction  over  applica- 
tions of  public  utilities  for  consolidation,  merger,  and  sale,  and  over 
the  issuance  of  securities  therefor.  Re  Dakota  Light,  Heat  &  P.  Co. 
(N.  D.)   884. 

7.  The  North  Dakota  Commission  is  not  opposed  to  the  consolida- 
tion and  merger  of  public  utilities,  where  increased  efficiency  in  ad- 
ministration and  operation  may  be  secured  therefrom.  Re  Dakota 
Light,  Heat  &  P.  Co.   (N.  D.)   884. 

III.  Sate  of  entire  property  as  dissolution  of  company. 

8.  The  sale  of  all  of  the  property  of  every  kind  of  one  public 
utility  to  another,  is  not  invalid  as  a  dissolution  of  the  corporation 
in  violation  of  the  laws  of  California,  in  view  of  §  361a  of  the  Civil 
Code,  authorizing  the  sale  of  the  property  of  a  corporation  as  a  whole 
with  the  consent,  duly  executed,  of  the  holders  of  at  least  two-thirds 
of  the  issued  capital  stock  of  the  company.  Re  Northern  California 
Power  Co.    (Cal.)   838. 

CONSTITUTION. 

Presumption  of  reasonableness  as  to  findings  of  Commission  un- 
der Oklahoma  Constitution,  see  Appeal  and  Review,  9. 

Constitutional  power  of  California  legislature  to  delegate  power 
to  regulate  utilities,  see  Commissions,  5. 

Constitutional  power  of  Oklahoma  Commission  to  regulate  trans- 
mission  and   transportation   companies,   see  Commissions,   7. 

Municipalities  as  private  corporations  within  meaning  of  Cali- 
fornia Constitution,  see  Municipalities,  1. 

CONSTITUTIONAL   LAW. 

1.  In  general,  1. 
II.  Impairment  of  contracts,  2—12. 

a.  In  general,  2* 

b.  Bower  of  Commission  to  change  contract  ratesj  3—12* 
P.U.R.1920A. 
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CONSTITUTIONAL  LAW— con  tin  ued. 
III.  Due  process,  13—16. 

IV.  Trial  by  jury,  17. 
V.  Delegation  of  powers,   IS. 

VI.  Departments  of  government,  19. 
VII.  Police  power,  20,  21. 

I.  In  general. 

1.  A  statute  authorizing  a  single  justice  of  the  supreme  court, 
if  the  court  is  not  in  session,  to  order  that  an  appeal  shall  not  act 
as  a  stay  of  the  order  appealed  from,  does  not  violate  a  constitutional 
provision  that  a  majority  of  the  judges  of  the  supreme  court  shall 
always  be  necessary  to  constitute  a  quorum,  since  jurisdiction  in  the 
matter  of  the  stay  is  an  interlocutory  matter  within  the  control  of  the 
legislature.  Public  Utilities  Commission  v.  Rhode  Island  Co.  (R.  I.) 
624. 

II.  Impairment  of  contracts. 

a.  In  general. 

2.  An  assent  by  a  street  railway  company  to  the  grant  of  a  loca- 
tion by  the  officials  of  a  town,  which  grant  contained  a  provision  re- 
quiring the  railroad  .company  to  maintain  a  bridge  in  repair  so  long 
as  the  tracks  crossed  the  bridge,  even  if  constituting  a  contract  be- 
tween the  parties,  is  not  binding  as  against  subsequent  action  by  the 
legislature  or  Commission.     Re  Rockport    (Me.)    72. 

b.  Power  of  Commission  to  change  contract  rates. 

8.  The  Illinois  Commission  has  power  to  regulate  contract  rates 
between  consumers  and  public  utility  corporations,  when  such  con- 
tracts are  not  just  and  equitable  between  all  classes  of  consumers. 
Re  Springfield  Gas  &  E.  Co.    (111.)    446. 

4.  The  Indiana  Commission  has  power  to  regulate  the  rates  of  a 
utility  which  has  surrendered  its  franchise  fixing  rates  for  an  inde- 
terminate permit.     Re  Lafayette  Teleph.  Co.    (Ind.)    422. 

5.  It  is  the  duty  of  the  Missouri  Commission  to  fix  reasonable 
street  railway  rates,  notwithstanding  the  fact  that  a  rate  has  been 
fixed  in  the  company's  franchise.  Kansas  City  R.  Co.  v.  Kansas  City 
(Mo.)   926. 

6.  Although  a  rate  provision  in  an  interurban  railway  franchise 
may  be  binding  within  the  limits  of  the  village  granting  the  franchise, 
it  cannot  restrict  the  authority  of  other  municipalities  to  agree  upon  a 
franchise  rate  to  be  charged  in  such  municipalities,  nor  restrict  the 
power  of  the  Public  Service  Commission  to  alter  interurban  rates  be- 
tween such  municipalities.  Wilkinson  v.  New  York  State  R.  (N.  Y. 
2d)    095. 

7.  The  New  York  Commission  has  jurisdiction  to  increase  or  de- 
crease rates  fixed  in  a  franchise  granted  by  a  municipality  to  a  public 
service  corporation,  which  reserves  the  right  to  the  legislature  to 
P.U.R.1920A. 
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regulate  or  reduce  such  rates.    Goshen  v.  Wallkill  Transit  Co.   (K.  T. 

2d)   309. 

8.  The  Public  Service  Commission  may  authorize  an  increase  of 
the  fares  of  a  street  railway  company  in  a  proper  case,  notwithstand- 
ing a  franchise  limitation,  where  the  municipal  consent  does  not  im- 
pose the  fare  provision  as  a  condition,  the  charter  of  the  city  does  not 
limit  the  street  railway  fares,  there  is  no  special  contract  fixing  the 
rate  of  fare  recognized  by  the  legislature,  and  no  consent  granted  for 
construction  and  operation  within  the  city  which  is  required  by  the 
state  Constitution.  Niagara  Falls  v.  Public  Service  Commission  (N. 
Y.)    175. 

0.  The  North  Dakota  Commission  has  jurisdiction  over  the  rates 
of  a  public  utility,  notwithstanding  a  rate  limitation  in  the  franchise 
which  has  been  construed  by  the  court  as  a  contract.  Re  Bismarck 
Gas  Co.  (N.  D.)   877. 

10.  An  ordinance  fixing  rates  does  not  preclude  the  Pennsylvania 
Commission  from  inquiring  into  the  reasonableness  of  such  rates. 
Sellersville  v.  Highland  Gas  Co.  (Pa.)  321. 

11.  Private  contract  rights  must  yield  to  the  public  welfare,  where 
the  latter  is  appropriately  declared  and  defined  and  the  two  conflict. 
Mill  Creek  Coal  ft  Coke  Co.  v.  Public  Service  Commission  (W.  Va.) 
704. 

12.  Reasonable  rates  for  electric  energy,  prescribed  by  a  state  in 
the  exercise  of  its  police  power,  through  the  instrumentality  of  its  Pub- 
lic Service  Commission,  are  not  repugnant  to  the  contract  or  due 
process  of  law  clauses  of  the  Federal  Constitution  (art.  1,  §  10,  cl.  1, 
and  Amendment  14)  merely  because,  if  given  effect,  they  will  super- 
sede the  rates  designated  in  a  private  contract  between  the  company 
and  a  customer,  entered  into  prior  to  the  enactment  of  the  law  creat- 
ing the  Commission.  Mill  Creek  Coal  ft  Coke  Co.  v.  Public  Service 
Commission    (W.  Va.)   704. 

III.  Due  process. 

13.  Minority  stockholders  cannot  be  deprived  of  their  property 
without  due  process  of  law  by  a  Commission  order  authorizing  the 
refunding  of  valid  indebtedness.  Brown  v.  Boston  ft  M.  R.  (Mass.) 
221. 

14.  A  statute  ratifying  and  confirming  a  debt  of  a  corporation 
incurred  on  sufficient  consideration,  but  ultra  vires,  is  not  the  taking 
of  property  of  the  stockholders  without  due  process  of  law.  Brown 
y.  Boston  ft  M.  R.    (Mass.)   221. 

15.  There  is  no  vested  right  in  stockholders  to  subscribe  for  an 
issue  of  new  stock,  and  therefore,  such  issue  may  be  upon  such  terms 
as  is  vested  by  the  majority  stockholders  within  the  scope  of  legisla- 
tive sanction.     Brown  v.  Boston  &  M.  R.   (Mass.)   221. 

16.  The  special  statutes  authorizing  the  consolidation  of  the  Bos- 
ton ft  Maine  Railroad  do  not  violate  the  constitutional  provision  re- 
quiring equal  laws,  since  these  statutes  provide  for  a  situation  pe- 
P.U.R.1920A. 
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culiar  to  that  railroad  and  its  leased  lines.    Brown  ▼.  Boston  &  M.  R. 

(Mass.)    221. 

IV.  Trial  by  jury. 

17.  There  is  nothing  in  the  special  statutes  authorizing  a  reor- 
ganization of  the  Boston  &  Maine  Railroad  and  a  consolidation  by  it 
with  its  numerous  subsidiary  and  leased  railroads  conferring  upon  the 
Public  Service  Commission  the  power  to  decide  a  controversy  concern- 
ing property,  without  trial  by  jury  so  as  to  render  such  statute  uncon- 
stitutional.   Brown  v.  Boston  &  M.  R   (Mass.)  221. 

V.  Delegation  of  powers. 

18.  The  special  acts  providing  for  the  reorganization  of  the  Boston 
&  Maine  Railroad,  and  the  consolidation  bv  it  with  its  numerous 
subsidiary  and  leased  railroads,  and  conferring  administrative  powers 
and  certain  quasi  judicial  functions  on  the  Public  Service  Commis- 
sion, do  not  unconstitutionally  delegate  legislative  power  to  such  Com- 
mission.   Brown  v.  Boston  &  M.  R.  (Mass.)  221. 

VI,  Departments  of  government. 

10.  It  is  not  the  exercise  of  a  judicial  function  by  the  legislature  to 
ratify  and  confirm  and  authorize  a  corporation  to  treat  as  legal  its 
ultra  vires  debt.    Brown  v.  Boston  &  M.  R.   (Mass.)  221. 

VII.  Police  power. 

Definition  of  police  power,  p.  713. 

20.  The  legislature  of  a  state  cannot  by  any  contract  divest  itself 
of  its  police  power.     Re  Rockport   (Me.)    72. 

21.  The  safety  of  a  passenger  in  a  street  car  of  a  street  railway 
company  which  the  state  has  authorized  and  required  to  do  business 
is  within  the  letter  and  spirit  of  the  police  power.  Re  Rockport  (Me.) 
72. 

CONSTRUCTION. 

Of  statutes,  see  Statutes. 

CONSTRUCTION  AND  EQUIPMENT. 

Apportionment  of  cost  of  rebuilding  bridge  as  between  town  and 

street  railway,  see  Bridges. 
Effect  of  beginning  construction  before  application  for  certificate, 

see  Cbbttfioatbs  of  Convenience  and  Necessity,  4. 
Jurisdiction  of  Commission  to  award  damages  for  construction  of 

sidetrack,  see  Damages,  1.    • 
Capitalization  of  interest  on  cost  of  betterments  and  extensions, 

see  Valuation,  12. 
Cost  of  supervision  of  new  construction  as  basis  for  issuance  of 

securities,  see  Valuation,  18,.  14. 
P.U.R.1920A. 
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CONSUMERS  AND  PATRONS. 

Service  to  one  patron  as  puhlic  convenience,  see  Certificates  of 

Convenience  and  Necessity,  3. 
Safety   of   street   railway    passengers   as   within   police   power   of 

state,  see  Constitutional  Law,  2L 
Right  of  utility  to  classify  consumers,  see  Discrimination,  4. 
Right  to  claim  deviation  from  tiled  schedules,  see  Discrimination, 

5,   6. 
Telephone    switching   rates    to    village   subscribers    as    discrimina- 
tory, see  Discrimination,  15. 
Use   made   of   commodity   as   determining   status   of   company    as 

public  utility,  see  Public  Utilities,  3. 
Business  of,  as  determining  status  of  company  as  public  utility, 

see  Public  Utilities,  4. 
Suburban  passengers  to  bear  portion  of  expense  of  tripper  service 

during  rush  hours,  see  Rates,  36. 
Guaranty  on  extension  of  service,  see  Service,  14,  15. 

CONTINGENCIES. 

Allowance  for,  in  absence  of  evidence,  see  Valuation,  10. 

CONTRACTS. 

Impairment  of,  see  Constitutional  Law,  2-12. 

Location  grant  providing  that  street  railway  company  shall  main- 
tain a  bridge  as  contract  beyond  power  of  Commission  or 
legislature  to  change,  see  Constitutional  Law,  2. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see 
Constitutional  Law,  3-12. 

Power  of  Commission  to  enforce  contract  rates  not  provided  for 
in  filed  schedule,  see  Discrimination,  1. 

Power  of  New  York  Commission  as  agent  of  legislature,  to  change 
contract  rates,  see  Rates,  13. 

Statutory  power  of  Georgia  Commission  to  change  contract  rates, 
see  Rates,  14,  15. 

CONVENIENCE  AND  NECESSITY. 

Certificates  of,  see  Certificates  of  Convenience  and  Necessity. 

CORPORATE  REQUIREMENTS. 

Corporate  requirements  rather  than  fair  value  or  war  emergency 
as  basis  of  rates,  see  Return,  5. 

CORPORATIONS. 

Dissolution  of  corporations  under  California  statute,  see  Public 
Utilities,  11.  x 

COST  OF  REPRODUCTION/ 

See  Reproduction  Cost. 

COST  OF  SERVICE. 

As  factor  to  be  considered  in  fixing  return,  see  Return,  41. 
P.U.R.1920A. 
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COST-PLUS. 

Discussion  of  coat-phis  plan  of  determining  rates,  pp.  493,  498. 

COSTS  AND  EXPENSES. 

Proper  formula  used  to  apportion  railroad  expenses  as  a  question 
of  fact,  see  Appeal  and  Review,  7. 

Apportionment  of,  see  Apportionment. 

Apportionment  of  cost  of  rebuilding  bridge  as  between  town  and 
street  railway,  see  Bridges. 

High  prices  as  justifying  refusal  to  permit  consolidation,  see  Con- 
solidation, Merger,  and  Sale,  5. 

Apportionment  of  cost  of  sidetracks  under  order  of  United  States 
Railroad  Administration,  see  Discrimination,  16. 

Cost  of  purchased  gas  as  factor  to  be  considered  in  fixing  rates, 
see  Rates,  17. 

Present  fair  value  not  based  on  war  prices,  see  Return,  4. 

Traveling  expenses  of  nonresident  officers  as  an  operating  ex- 
pense, see  Return,  9. 

Consolidation  of  emergency  relief  frpm  war  condition,  see  Return, 
r>3-55. 

Effect  of  increased  cost  of  labor  and  materials  on  duty  to  make 
extensions,  see  Service,  13. 

Capitalization  of  interest  on  cost  of  extensions,  see  Valuation, 
12. 

Cost  of  supervision  of  new  construction  as  basis  for  issuance  of 
securities,  see  Valuation,  13,  14. 

Consideration  of  overhead  expenses  in  valuation  proceeding,  see 
Valuation,  16-19. 

COUNTIES. 

County  taxes  as  an  operating  expense,  see  Return,  14. 

COURTS. 

Review  of  Commission  decisions,  Bee  Appeal  and  Review. 

Validity  of  statute  authorizing  one  justice  of  the  supreme  court 
to  make  order  that  appeal  shall  not  act  as  stay,  see  Coif* 
stitutional  Law,  1. 

Effect  of  judgment  in  another  branch  of  court,  see  Judgments^  1. 

Power  of  court  to  enjoin  Commission  from  interfering  with  en- 
forcement of  rates,  see  Rates,  1. 

Jurisdiction  of  court  to  order  abandonment  of  railroad,  see  Serv- 
ice, 7. 

CREDIT. 

Power  of  Commission  to  regulate  the  extension  of  oiedit  by  one 
telegraph  company  to  another,  see  Payment,  1.  - 

Extension  of  credit  by  one  telegraph  company  te  another,  see 
Payment,  3.  *  . 

P.U.R.1920A. 


1020  INDEX. 

CROSSINGS. 

Finding  that  "public  necessity"  require  crowing  u  satisfying 
statutory  requirements  that  it  is  "necessary,"  see  Certificates 
of  Convenience  and  Necessity,  2. 

Power  of  Commission  under  New  York  statute  to  review  action 
of  board  of  estimate  and  apportionment  relative  to  necessity 
for  crossing,  see  Commissions,  9. 

Taking  of  property  for  separation  of  grades,  see  Eminent  Do- 
main, 1,  2. 

DAMAGES. 

Liability  of  railroads  for  loss  due  to  failure  to  receive  and  carry 
freight,  see  Service,  25. 

Allowance  of  severance  damages  in  valuation  for  municipal  ac- 
quisition purposes,  see  Valuation,  10. 

1.  The  New  York  Commission  cannot  award  judgments  for  any 
damages  resulting  from  the  construction  of  a  sidetrack.  Re  A.  C. 
Dutton  Lumber  Co.  (N.  Y.  2d)  749. 

DEBTS. 

Legality  of  provision  that  existing  corporation  may,  upon  con- 
solidation, assume  debts  of  consolidated  companies,  see  Con- 
solidation, Merger,  and  Sale,  3, 

Validity  of  statute  authorizing  corporation  to  treat  as  valid  an 
ultra  vires  debt,  see  Constitutional  Law,  19. 

* 

DEFICITS. 

Consideration  of  past  deficits  in  fixing  return,  see  Return,  45. 

Delegation  of  powers. 

Constitutional  power  of  California  legislature  to  delegate  power 

to  regulate  utilities,  see  Commissions,  5. 
Delegation  of  power  by  California  legislature  to  regulate  public 

utilities  including  municipal  plants,  see  Commissions,  6. 
Validity  of  statute  authorizing  consolidation  of  Boston  &  Maine 

Railroad,  see  Constitutional  Law,  18. 

DEPRECIATION. 

I.  In  general,  1. 
II.  Power  of  Commission. 

III.  Basis  for  computing  depreciation. 

IV.  Distinction  between  depreciation  and  maintenance,  9,  ft. 
V.  Special  factors  affecting  natural  gas  plants,  4L. 

VI.  Rate  of  depreciation,  5—11. 

a.  Electric  plant,  5,  0. 

b.  Gas  plant,  7,  S. 
e.  Heating  plant. 

d\  Street  railways,  0,   10. 

e.  Telephone  plants,  11. 
VII.  Funds  and  reserves,  19—17. 
P.TJ.R.1920A. 
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I.  In  general. 

Allowance  for  depreciation  as  an  operating  expense,  see  Rjctubn,  24,  25. 
Right  of  utility  to  earn,  see  Retubn,  31. 
As  factor  to  be  considered  in  fixing  return,  see  Retubn,  36. 
Dividends  not  to  be  paid  at  expense  of  depreciation  fund,  lee  Rbtubn, 
70. 

Discussion  of  effect  of  failure  to  provide  for  depreciation,  p.  129. 

Discussion  of  need  of  depreciation  reserve  and  benefit  to  be. derived 
therefrom,  p.  24. 

Statement  that  cost  of  depreciation  is  part  of  the  cost  of  main- 
taining the  property  which  is  part  of  the  cost  of  the  service,  p.  129. 

Discussion  of  proper  method  of  handling  depreciation  account,  p. 
568. 

Statement  that  depreciation  allowance  should  be  increased  upon 
an  increase  in  cost  of  labor  and  materials,  p.  29. 

Statement  that  the  United  States  Supreme  Court  has  never  at- 
tempted any  full  discussion  of  the  manner  in  which  depreciation  should 
be  treated,  p.  23. 

1.  Under  an  order  fixing  a  "service  charge"  for  hot  water  heat- 
ing, to  be  determined  by  the  revenue  necessary  to  pay  a  return  of 
7  per  cent  on  the  total  valuation  plus  additions  and  betterments  here- 
after made,  the  utility  should  not  deduct  annually  from  such  valua- 
tion the  amount  set  aside  annually  for  depreciation,  but  should  deduct 
only  the  unexpended  balance  in  the  depreciation  reserve.  Re  Indiana 
General  Service  Co.  (Ind.)  948. 

II.  Power  of  Commission. 

Discussion  of  power  of  Maryland  Commission  relative  to  main- 
tenance of  depreciation  fund,  and  to  fixing  of  rates  to  provide  for 
depreciation  and  maintenance,  p.  25. 

III.  Basis  for  computing  depreciation.. 

Statement  showing  impropriety  of  computing  annual  depreciation 
on  basis  of  gross  expenditures,  p.  28. 

Statement  that  ordinarily  depreciation  should  be  computed  on  cost 
of  property  and  not  on  operating  revenues,  p.  398. 

IV.  Distinction  between  depreciation  and  maintenance. 

Discussion  of  relation  of  maintenance  and  depreciation  and  lia- 
bility of  public  for  both,  p.  23. 

Discussion  of  effect  of  high  degree  of  maintenance  and  of  efficiency 
of  service  upon  amount  allowed  for  accrued  depreciation,  p.  496. 

2.  In  making  an  allowance  for  the  depreciation  of  a  utility,  it 
must  constantly  be  borne  in  mind  that  rates  of  depreciation  bear  a 
close  relation  to  the  care  with  which  the  property  is  maintained.  Re 
Springfield  Gas  &  E.  Co.   (111.)   446. 

P.U.R.1920A. 
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3.  Any  amount  included  in  operating  expenses  which  was  ex- 
pended for  renewals,  replacements,  or  other  depreciation  items,  must 
be  deducted  if  the  Commission  makes  a  reasonable  allowance  for  depre- 
ciation.    Re  Indiana  Fuel  &  Light  Co.    (Ind.)   414. 

V.  Special  factors  affecting  natural  gas  plants. 

4.  Where  the  life  of  a  public  utility  is  determined  by  the  exhaus- 
tion of  the  supply  of  the  materials  which  it  furnishes  to  the  public, 
such  part  of  its  receipts  each  year  should  be  allowed  for  the  amortiza- 
tion of  the  plant  as  will  return  to  the  stockholders  their  investment 
within  the  probable  life  thereof.  Clarksburg  Light  &  Heat  Co.  v. 
Public  Service  Commission    (W.  Va.)    639. 

VI.  Bate  of  depreciation. 

a.  Electric  plant. 

5.  The  Illinois  Commission  made  an  allowance  of  2$  per  cent  for 
the  accruing  depreciation  of  a  plant  furnishing  steam  and  also  hot 
water  heating.     Re  Springfield  Gas  &  E.  Co.   (Iil.)    446. 

6.  In  the  main,  3$  per  cent  is  a  sufficient  and  adequate  allow- 
ance for  depreciation  in  a  valuation  for  rate  making,  for  all  of  the 
general  property  of  an  electric  utility,  2}  per  cent  for  that  of  a  gas 
utility,  and  4  per  cent  for  that  of  a  steam  heat  utility.  Fargo  v. 
Union  Light,  Heat  &  P.  Co.  (N.  D.)  764. 

6.  Oas  plant. 

See  also  supra,  6. 

7.  The  Indiana  Commission  made  an  allowance  of  1}  per  cent  on 
the  approximate  value  of  the  depreciable  property  of  a  gas  company 
for  annual  depreciation.     Re  Indiana  Fuel  &  Light  Co.    (Ind.)    414. 

8.  In  view  of  the  fact  that  a  gas  company  had  set  aside  no  de- 
preciation reserve  during  the  two  years  of  its  operation,  it  was  allowed 
to  set  aside  an  amount  equal  to  2f  per  cent  of 'the  present  fair  value 
out  of  the  net  surplus  resulting  from  increased  rates  authorized  by 
the  Commission.     Re  Bismarck  Gas  Co.   (N.  D.)   877. 


c.  Heating  plant. 


See  also  supra,  6. 


d.  Street  railways. 


9.  The  Wisconsin  Commission  allowed  a  rate  of  2.82  per  cent  for 
the  depreciation  of  a  street  railway.  Re  Milwaukee  Electric  R.  & 
Light  Co.    (Wis.)    361. 

10.  The  Wisconsin  Commission  fixed  the  allowance  for  depreciation 
for  the  suburban  lines  of  a  street  railway  at  2.82  per  cent.     Re  Mil- 
waukee   Electric   R.   &   Light   Co.    (Wis.)    361. 
P.U.R.1920A. 
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e.  Telephone  plants, 

11.  The  Indiana  Commission  made  an  allowance  of  5  per  cent  on 
the-  value  of  a  telephone  company's  depreciable  property  for  the  an- 
nual depreciation  thereof.     Re  Lafayette  Teleph.  Co.    (Ind.)    422. 

Vtl.  Funds  and  reserves. 

Discussion  of  duty  of  utility  as  to  use  of  depreciation   fund  to 
restore  property,  and  not  to  pay  dividends,  p.  24. 

12.  The  California  Commission  declared  it  to  be  its  purpose  to  re- 
quire the  depreciation  allowance  to  be  actually  set  aside  and  used  for 
that  purpose  only  under  the  careful  supervision  of  the  Commission. 
Re  San  Francisco-Oakland  Terminal  R.    (Cal.)    315. 

13.  The  safety  of  a  depreciation  fund  should  not  be  sacrificed  to  a 
possible  high  rate  of  interest,  but  it  is  preferable  to  require  merely 
that  all  earnings  by  the  fund  should  be  added  to  the  reserve,  whatever 
these  earnings  may  be,  rather  than  to  require  an  accounting  on  a 
strictly  sinking  fund  basis  at  a  definite  rate  of  interest,  irrespective 
of  whether  or  not  the  fund  actually  was  able  to  earn  the  fixed  rate. 
Re  San  Francisco-Oakland  Terminal  R.    (Cal.)   115. 

14.  A  depreciation  fund  should  be  sufficient  to  allow  for  the  re- 
placement of  such  depreciable  items  of  property  at  the  end  of  a  rea- 
sonable expected  life  as  should  be  taken  care  of  through  the  fund. 
Re  San  Francisco-Oakland  Terminal  R.   (Cal.)   115. 

15.  No  good  public  policy  is  served  by  a  segregation  of  deprecia- 
tion reserve  in  a  bank  at  moderate  rate  of  interest  to  be  used  only  to 
replace  property  retired  from  service,  but  it  is  in  the  public  interest 
as  well  as  in  the  interest  of  the  utility  that  these  funds  shall  be  used 
from  time  to  time  for  corporate  purposes,  especially  for  extensions  and 
additions  to  property.  Re  Milwaukee  Electric  R.  &  Light  Co.  (Wis.) 
361. 

16.  Under  the  rules  of  the  Illinois  Commission,  all  interest  ac- 
cruing on  depreciation  fund  shall  be  credited  to  such  fund.  Re  Spring- 
field Gas  &  E.  Co.    (111.)    446. 

17.  Interest  on  depreciation  reserves,  whether  invested  in  securi- 
ties or  in  extensions  or  betterments  should  be  credited  to  the  reserve. 
Re  Milwaukee  Electric  R.  &  Light  Co.   (Wis.)    361. 

DEVELOPMENT  COSTS. 

Losses  and  development  cost  as  basis  of  going  value,  see  Valua- 
tion, 34. 

DINING  CARS. 

Consideration  of  unprofitable  dining  car  eerviee,  see  Return,  51. 

DIRECTORS. 

Right  of  railroad  directors  under   Massachusetts  statute  to  vote 
by  proxy,  see  Railroads,  2. 
P.U.R.1920A. 
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DISCONTINUANCE  OF  SERVICE. 

Discontinuance  of  service  amounting  to  abandonment,  see  Aban- 
donment of  Service. 

Charge  for  reconnection  upon  discontinuance  of  service  for  non- 
payment, see  Payment,  2. 

DISCOUNT- 

Amortization  of  bond  discount,  see  Return,  23. 
Allowance  for  discount  on  securities,  see  Valuation.  20. 

DISCRIMINATION. 

I.  Jurisdiction  of  Commission,  1. 
II.  Boies,  2-16. 

a.  In  general,  2,  S. 

b.  Right  to  classify  consumers,   4. 

c.  Deviation  from  filed  schedule*,  6,  6. 

d.  Concessions  to  particular  dosses  of  consumers,  7—18. 

1.  Public  library,  7. 

2.  Schools  and  school  children,  8. 
8.  Large  consumers,  9—11. 

4.  Stockholders,   12. 
6.  Professional  men,   13. 
e\  Discrimination  by  particular  utilities,  14,  16. 
1.  Telephones*  14,  16. 
III.  Service,  16. 
IV,  Payment. 

I.  Jurisdiction  of  Commission. 

1.  The  Ohio  Commission  has  no  power  to  enforce  a  contract  pro- 
viding for  rates  not  contained  in  its  filed  schedules.  Cobb  v.  Richland 
Public  Service  Co.   (Ohio)   236. 

II.  Rates. 

a.  In  general. 

Discussion  of  validity  of  Indiana  statute  requiring  the  rendering 
of  free  service  in  accordance  with  franchise  provisions,  notwithstand- 
ing franchise  has  been  surrendered  for  indeterminate  permit,  p.  604. 

Discussion  of  discrimination  in  charging  for  street  railway  trans- 
fers, p.  19%. 

2.  The  Illinois  Public  Utilities  Act  does  not  authorize  a  utility  to 
make  any  reduction  in  the  amount  of  a  consumer's  bill  as  shown  by 
the  meter,  although  it  is  alleged  that  the  meter  is  defective,  a  proper 
procedure  being  for  the  consumer  to  pay  the  bill  and  seek  reparation 
of  the  overcharge  in  a  proceeding  before  the  Commission.  Public 
Utilities  Commission  v.  Springfield  Gas  &  E.  Co.   (111.)   326. 

3.  Under  §  112  of  the  Public  Service  Commission  Act,  as  amended 
P.U.R.1920A. 
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by  chapter  168  of  the  Acts  of  1019,  the  legislature  intended  that  pub- 
lic utilities  which  had  assumed  contractual  obligations  to  render  free 
service  in  consideration  of  th*  right  to  enter  municipalities,  should 
discharge  the  stipulated  obligations  themselves,  and  should  not  pass 
the  burden  to  other  consumers  in  the  form  of  higher  rates.  Re  In- 
diana General  Service  Go.    (Ind.)    948.  * 

6.  Right  to  classify  consumers. 

4.  for  the  purpose  of  fixing  the  rates  to  be  charged  by  a  public 
utility,  it  is  proper  to  place  its  patrons  in  different  classes,  and  make 
different  rates  applicable  to  such  classes,  based  upon  the  varying  cost 
of  the  service  rendered.  Clarksburg  Light  &  Heat  Co.  v.  Public  Serv- 
ice Commission    (W.  Va.)    639. 

c.  Deviation  from  filed  schelules. 

5.  A  telephone  subscriber  has  no  ground  for  complaint  because  a 
telephone  company,  without  the  consent  of  the  Commission,  discon- 
tinues a  service  which  is  not  provided  for  in  its  rules.  Whitworth  v. 
Mountain  States  Teleph.  &  Teleg.  Co.    (Idaho)    536. 

6.  A  telephone  subscriber  cannot  complain  because  the  company 
refuses  to  furnish  him  with  a  service  not  provided  for  in  .its  rule. 
Whitworth  v.  Mountain  States  Teleph.  &  Teleg.  Co.    (Idaho)    536. 

a\  Concession  to  particular  classes  of  consumers, 

1.  Public  library. 

7.  In  accordance  with  the  provisions  of  the  Indiana  statute,  the 
Commission  in  establishing  a  schedule  of  rates  for  a  heating  plant, 
excluded' any  revenue  for  service  rendered  to  a  public  library,  where 
the  original  franchise  of  the  company  required  such  service  to  be 
rendered  free,  although  the  franchise  had  been  surrendered  for  an 
indeterminate  permit,  and  the  Commission  had  previously  ordered  such 
free  serviee  to  be  discontinued.  Re  Indiana  General  Service  Co.  (Ind.) 
489. 

2.  Schools  and  school  children. 

8.  An  organized  public  school  district,  although  a  public  corpora- 
tion supported  by  taxation,  is  not  entitled  under  the  statutes  of  Mis- 
souri, to  rates  other  than  those  offered  to  other  consumers.  School 
District  of  St.  Joseph  v.  St.  Joseph  R.  Light,  Heat  &  P.  Co.  (Mo.) 
559. 

3.  Large  consumers. 

9.  It  is  the  uniform  practice  to  furnish  electric  current  to  large 
industrial  consumers  at  a  reduced  rate  on  account  of  less  cost  of  pro- 
duction and  distribution,  the  price  decreasing  in  proportion  as  the 
P.U.R.1920A.  65 
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amount  increases,  with  a  reasonable  ready-to-serve  or  minimum  charge 
applied.  West  Chester  Board  of  Trade  v.  Philadelphia  S.  Gas  &  Elec. 
Co.    (Pa.)   101. 

10.  An  electric  utility  is  justified  in  offering  a  low  rate  to  secure  a 
large  customer,  which  could  not  be  obtained  otherwise,  provided  such 
rate  is  siffficiently  high  to  pay  the  output  costs  of  the  service,  and  a 
part  of  the  fixed  costs,  as  this  will  reduce  the  amount  of  fixed  costs 
to  be  paid  by  the  other  consumers.  Re  Coleman-Pound  light  &  P.  Co. 
(Wis.)    105. 

11.  It  is  discriminatory  to  permit  an  organized  school  district  to 
add  the  electric  bills  of  its  various  schoolhouses  together,  so  as  to  give 
it  the  benefit  of  the  entire  consumption  as  for  a  single  installation. 
School  District  of  St.  Joseph  v.  St.  Joseph  R,  Light,  Heat  &  P.  Co. 
(Mo.)    559. 

4.  Stockholders. 

12.  Under  the  provisions  of  the  Indiana  statute,  the  Commission 
cannot  approve  a  schedule  of  telephone  rates  which  affords  a  lower 
charge  to  stockholders  than  to  nonstockholder.*.  Re  Turman  Town- 
ship Mut.  Teleph.  Co.   (Ind.)   412. 

5.  Professional  men. 

13.  It  is  a  discrimination  to  give  to  professional  men  a  rate  for 
business  telephones  lower  than  that  given  to  other  business  sub- 
scribers.    Re  Bevier  Teleph.  Co.   (Mo.)   90. 

e.  Discrimination  by  particular  utilities, 

1.  Telephones. 

14.  A  service  connection  or  installation  charge  by  a  telephone  com- 
pany is  discriminatory  as  against  new  subscribers  and  in  favor  of  old 
subscribers  who  were  not  required  to  pay  such  charges.  Public  Serv- 
ice Commission  v.  Southwestern  Bell  Teleph.  Co.   (Mo.)   564. 

15.  It  is  discriminatory  for  a  telephone  company  to  furnish  ex- 
change service  at  switching  rates  to  residents  in  a  village  notwith- 
standing a  contract  between  the  exchange  company  and  the  rural  com- 
pany provides  that  stockholders  having  telephones  on  farm  lines 
owned  by  the  latter  company,  shall  have  the  right,  upon  removing  to 
the  village,  to  bring  their  telephones  to  their  new  places  of  residence 
and  receive  service  there  at  the  switching  rates.  Re  Stephenson 
County  Teleph.  Co.    (111.)    188. 

III.  Service. 

16.  In  case  of  spur  tracks  put  in  in  compliance  with  General  Order 
No.  15  and  Supplement  Xo.  1  of  the  United  States  Railroad  Adminis- 
tration, it  in  not  discriminatory  to  apportion  the  cost  thereof  in  dif- 
P.U.1U020A. 
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ferent  proportions, ,  since  eacfecase  must  stand  upon  its  own  set  of 

facts.    Moore  v.  United  States  R.  Administration, ,'( Mo.)   585. 

IV.  Payment, 

Discussion  of  right  of  utility  to  extend  or  refuse  credit  at  will, 
p.  688. 

DISSOLUTION. 

Sale  of  all  the  property  of  utility  as  amounting  to  dissolution 
under  California  statute,  see'  Consolidation,  merges,'  and 
Sale,  8. 

Dissolution  of  corporations  under  California  statute,  see  Public 
Utilities,  11. 

DIVIDENDS. 

Dividends  to  natural  gas  stockholders  as  repayment  of  part  of 
investment,  see  Retubn,  69. 

Dividends  not  to  be  paid  as  expense  of  depreciation  fund,  see  Re- 
turn, 70. 

DONATIONS. 

Donations  to  charities  as  operating  expenses,  see  Return,  21,  22. 

DUE  PROCESS  OF  LAW.  ' 

Protection  of  right  of  minority  stockholders,  see  Constitutional 
Law,  13-15. 

DUTIES. 

Of  Commissions,  see  Commissions. 

EARNINGS. 

Generally,   see   Return. 

Consideration  of  past  earnings  in  fixing  return,,  see  Return,  44. 

EFFICIENCY. 

Of  management,  as  factor  to  he  considered  in  fixing  return,  see 

Return,  37. 
Capitalization    of    increased   efficiency   due   to   consolidation,    see 

Valuation,  15. 
Consideration  of,  in  allowing  going  value,  see  Valuation,  36. 

ELECTRICITY. 

Apportionment  in  electric  cases,  see  Apportionment. 

Need  for  certificate  of  convenience  for  electric  plant  operated  by 
municipality,  see  Certificates  of  Convenience  and  Neces- 
sity, 1. 

Rate  of  depreciation  of  electric  plant,  see  Depreciation,  5,  6. 

Reduced  rates  to  large  consumers,  see  Discrimination,  9rll. 

Heating  as  by-product  of  electric  service,  see  Heating,  L 
P.U.R.1920A. 
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Transmission  of  electric  current  from  without  the  state  as  inter- 
state commerce,  see  Interstate  Commerce,  1-3. 

Regulation  of  rates  of  electricity  generated  without  the  state  as 
interference  with  interstate  commerce,  see  I  interstate  Com- 
merce, 6. 

Inadequate  service  of  existing  company  as  justifying  admission 
of  competition,  see  Monopoly  and  Competition,  4. 

Electric  company  organized  in  another  state  as  public  utility,  see 
Public  Utilities,  6. 

Jurisdiction  of  Georgia  Commission  over  electric  rates,  see  Rates, 
3. 

School  district  as  offpeak  electric  consumer,  see  Rates,  32. 

Form  of  rate  schedule,  see  Rates,  33. 

Electric  department  not  to  support  gas  department,  see  Return, 
52. 

Reasonableness  of  return  of  electric  company,  see  Return,  5&-S8. 


Corporate  requirements  rather  than  fair  value  or  war  emergency 

as  basis  of  rates,  see  Return,  5. 
Consideration  of  emergency  relief  from  war  condition,  see  Eetubn, 

63-55. 

EMINENT  DOMAIN. 

1.  The  change  of  the  grade  of  a  street  resulting  from  the  separa- 
tion of  railroad  and  street  grades,  is  in  legal  effect  a  taking  of  land 
for  railway  purposes,  and  not  a  change  of  grade  by  the  municipal  gov- 
ernment, and  it  is  immaterial  that  the  street  grade  has  not  been  estab- 
lished, and  that  the  separation  has  been  ordered  by  the  Railroad  Com- 
mission which  has  directed  that  the  city  be  responsible  for  damages 
to  adjacent  property.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee 
(Wis.)    821. 

2.  Under  an  order  of  the  Railroad  Commission  that  a  city  assume 
responsibility  for  damages  to  adjacent  property  resulting  from  the 
separation  of  street  and  railroad  grades,  the  city  is  not  liable  to  the 
railroad  company  for  damages  to  railroad  property,  which  is  merely 
a  taking  by  the  railroad  company  of  its  own  property  for  railroad  pur- 
poses.    Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee  (Wis.)   821. 

ENGINEERING. 

Cost  of,  as  an  overhead,  see  Valuation,  18. 

EQUAL  PROTECTION  OF  LAW. 

Validity    of   Massachusetts    statute   authorizing   consolidation   of 
Boston  &  Maine  Railroad,  see  Constitutional  Law,  16,  18. 

EQUIPMENT. 

See  Construction  and  Equipment. 
P.U.R.1920A. 
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EVIDENCE. 

Presumption  as  to  reasonableness  of  orders  on  appeal,  see  Appeal 

and  Review,  4-9. 
Judicial  notice  of  subsequent  events,  see  Appeal,  and  Review,  16. 
Presumptions  and  burden  of  proof  as  to  reasonableness  of  rates, 

see  Rates,  22-25. 
Judicial  notice  to  be  taken  by  Commission  of  existing  facts,  see 

Rates,  24. 
Absence  of  evidence  as  to  going  value,  see  Valuation,  37-39. 


Repeal  of  confiscatory  rate  statute,  as  rendering  injunction  suit 
moot,  where  ownership  of  fund  from  excess  fares  is  involved, 
see  Appeal  and  Review,  1. 


See  Costs  and  Expenses. 

EXTENSION  OF  SERVICE. 

.Necessity  under  Idaho  statute  of  telephone  company  procuring 
certificate  before  making  extension,  see  Monopoly  and  Com- 
petition, 1. 

Extensions  of  service  generally,  see  Service,  12-15. 

Extension  of  service  by* street  railway  company,  see  Service,  31. 

Capitalization  of  interest  on  cost  of  extensions,  see  Valuation, 
12. 

Cost  of  supervision  of  new  construction  as  basis  for  issuance  of 
securities,  see  Valuation,  13,  14. 

FACTS. 

Conclusiveness  of  findings  of  fact,  see  Appeal  and  Review,  4-0. 

FAIR  VALUE. 

Present  fair  value  not  based  on  war  prices,  see  Return,  4. 
Corporate  requirements  rather  than  fair  value  or  war  emergency 
as  basis  of  rates,  see  Return,  6. 


Generally,  see  Rates. 


Rates  for  switching  farmer  telephone  lines,  see  Rates,  44. 

FEDERAL  CONTROL. 

Power  of  Commission  to  regulate  spur  tracks  as  affected  by  Fed- 
eral control,  see  Service,  6. 

Jurisdiction  of  spur  tracks  where  railroad  is  under  Federal  con- 
trol, see  Service,  28. 
P.U.R.1920A. 
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FEDERAL  INCOME  TAX. 

Federal  income  tax  as  ail  operating  expense,  tee  Return,  16,  16. 

FEDERAL  QUESTION.  -   t 

Order  requiring  compliance  with  state-  statute  as  to  safety  ap- 
pliances on  cars  in  interstate  commerce,  as  involving  Federal 
question,  see  Appeal  akD  Review,- 17. 

FEDERAL  STATUTES. 

State  statute  relative  to  safety  appliances  on  rear  end  cars  as 
invalidated  bv  Federal  statute  with  reference  to  construction 
of  mail  cars,  see  Interstate  Coiocerobj  •?• 
•    •  ■    •  -  •_, 

FILED  SCHEDULE. 

Power  of  Commission  to  enforce  contract  rates  not  provided  for 
in  filed  schedule,  see  Discrimination,.  1. 

Right  of  consumer  to  deviation  from  filed  schedules,  see  Discrimi- 
nation, 5,  6. 

Change  in  filed  rate  schedules,  see  Rates,  26-30. 

FINANCES. 

Increase  in  rates  as  not  complete  remedy  for  unsound  financing, 
see  Return,  2. 

FINDINGS. 

Conclusiveness  of  findings  of  Commission,  see  Appeal  and  Re- 
view, 4-9. 

FIRE  PROTECTION. 

Water  rates  for  fire  protection  service,  see  Rates,  49,  50. 

FIXED  CHARGES. 

Taxes  as  capital  charge  or  operating  expense,  see  Accounting,  1. 

Relation  of  earnings  to  fixed  charges,  see  Return,  33. 

Right  of  utility  to  earn,  see  Return,  34,  35. 

As  factors  to  be  considered  in  fixing  returp,  see  .Return,  42,  48. 

FOREIGN  CORPORATIONS. 

As  subject  to  regulation,  see  Public  Utilities,  6. 
Power  of  Commission  to  compel  natural  gas  company  to  trans- 
port gas  into  state,  see  Service,  2. 

FORMULA. 

Proper  formula  used  to  apportion  railroad  expenses  as  a  ques- 
tion of  fact,  see  Appeal  and  Review,  7. 

FRANCHISES. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see 

Constitutional  Law,  3-12. 
Construction  of  Indiana   statute   relative  to  franchises   providing 
for  free  service  to  municipalities,  see  Discrimination,  3. 
P.U.R.1920A. 
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Exercise  by  Missouri  Commission  of  power  to  increase  franchise 
rates,  see  Rates,  12. 

Town  not  to  enforce  unreasonable  street  railway  franchise  condi- 
tions, see  Service,  16. 

FREE  SERVICE. 

Construction  of  Indiana  statute  relative  to  franchises  providing 
for  free  service  to  municipalities,  see  Discrimination",   3. 

Right  to  free  service  under  natural  gas  lease,  see  Natural  Gas, 
1-3. 

FREIGHT. 

Freight  service  to  support  passenger  service,  see  Return,  50. 

FUNDS. 

Care  of  depreciation  fund,  see  Depreciation,  12-17. 
Abandonment  of  street  railway  service  because  of  investment  of 
funds  in  other  activities,  see  Service,  IS. 

GAS. 

Apportionment  in  gas  cases,  see  Apportionment. 

Rate  of  depreciation  of  gas  plant,  see  Depreciation,  7,  8. 

Company    furnishing   gas   for    light,    heat   and    power,    as   public 

utility,  see  Public  Utilities,  5. 
Jurisdiction  of  Georgia  Commission  over  gas  rates,  see  Rates,  2. 
Cost  of  purchased  gas  as  factor  to  be  considered  in  fixing  rates, 

see  Rates,  17. 
Electric  department  not  to  support  gas  department,  see  Return, 

52. 

GENERAL  EXPENSES. 

General  office  expenses  as  charged  to  capital  and  not  to  operation, 
see  Return,  20. 

GEORGIA. 

1      Power  of  Commission  to  change  rates  without  granting  a  hearing, 

see  Procedure,  2.   , 
Jurisdiction  of  Commission  over  gas  rates,  see  Rates,  2. 
Jurisdiction  of  Commission  over  electric  rates,  see  Rates,  3. 
Statutory  power  of  Georgia  Commission  to  change  contract  rates, 

see  Rates,  14,  15. 
Duty  of  Commission  under  Georgia  statute  to  produce  papers  on 

file,  see  Trial. 

GIFTS. 

Donations  to  charities  as  operating  expenses,  see  Return,  21,  22. 

GOING  VALUE. 

Allowance  for,  in  valuation  proceeding,  see  Valuation,  32-39. 
P.U.R.1020A. 
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GRADE  CROSSINGS. 

See  Crossings. 

GRANT. 

Location  grant  providing  that  street  railway  company  shall  main- 
tain a  bridge  as  contract  heyqnd  power  of  Commission  or 
legislature  to  change,  see  Constitutional  Law,  2. 

GUARANTY. 

Consumers  guaranty  upon  extension  of  service,  see  Service,  14, 
15. 

GUARD  RAILS. 

Order  requiring  compliance  with  state  statute  as  to  safety  ap- 
pliances on  cars  in  interstate  commerce,  as  involving  Federal 
question,  see  Appeal  and  Review,  17. 

State  statute  relative  to  safety  appliances  on  rear  end  cars  as 
invalidated  bv  Federal  statute  with  reference  to  construe- 
tion  of  mail  cars,  see  Interstate  Commerce,  7. 

GUESTS. 

Telephone  toll  charges  for  hotel  guests,  see  Rates,  45. 

HEARING. 

Power  of  Georgia  Commission  to  grant  change  in  rates  without 
a  hearing,  see  Procedure,  2. 

HEATING. 

Apportionment  in  heating  cases,  see  Apportionment. 

Company  furnishing  gas  for  light,  heat  and  power,  as  public 
utility,  see  Public  Utilities,  5. 

No  practical  meter  for  hot  water  heating  service,  see  Rates,  34. 

Reasonableness  of  return  of  heating  company,  see  Return,  59. 

Coal  consumption  per  square  foot  of  radiation,  see  Return,  10. 

1.  Under  present  conditions,  the  operation  of  a  hot  water  heating 
plant  in  connection  with  an  electric  plant,  cannot  be  considered  as  a 
by-product  operation.     Re  Indiana  General  Service  Co.    (Ind.)    489. 

HIGH  PRICES. 

As  justifying  refusal  to  permit  consolidation,  see  Consolidation, 
Merger,  and  Sale,  5. 

HIGHWAYS  AND  STREETS. 

Power  of  Commission  to  regulate  street  traffic,  gee  Commissions, 

1. 
Crossings  of,  see  Crossings. 

HOLDING  COMPANY. 

Generally,  see  Intercorporate  Relations. 
P.U.R.1920A. 
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HOME  RULE. 

Power  of  Colorado  Commission  as  limited  by  statute  giving  mu- 
nicipalities home  rule,  see  Rates,  16. 

HOTELS. 

Telephone  toll  charges  for  hotel  guests,  see  Rates,  45. 

HYDROELECTRIC  PLANT. 

See  Electricity. 

IDAHO. 

Necessity  under  Idaho  statute  of  telephone  company  procuring 
certificate  before  making  extension,  see  Monopoly  and  Com- 
petition, 1. 

Municipal  aid  to  street  railways,  see  Return,  1. 

ILLINOIS. 

Power  of  Commission  "to  change  contract  rates,  see  Constitu- 
tional Law,  3. 

Illinois  Commission  as  following  rules  of  United  States  Supreme 
Court,  see  Valuation,  1. 

IMPAIRMENT  OF  CONTRACTS. 

See  Constitutional  Law,  2-12. 

INCOME. 

See  Return. 

INCOME  TAX. 

Federal  income  tax  as  an  operating  expense,  see  Return,  15,  16. 

INCORPORATION. 

Certificates  of,  see  Certificates  of  Incorporation. 

» 

INCREASE  IN  RATE& 

Right  of  railroad  under  Minnesota  statute  to  reduce  or  increase 
rates  without  consent  of  Commission,  see  Rates,  5,  6. 

As  not  furnishing  complete  remedy  for  unsound  financing,  see 
Return,  2. 

As  decreasing  patronage,  see  Return,  38. 

INDIANA. 

Power  of  Commission  to  regulate  street  traffic,  see  Commissions,  1. 
Power  of  Commission  to  pass  upon  constitutionality  of  statute,  see 

Commissions,  3,  4. 
Power  of  Commission  to  change  contract  rates,  see  Constitutional 

Law,  4. 
Construction  of  Indiana  statute  relative  to  franchises  providing  for 

free  service  to  municipalities,  see  Discrimination,  3. 
P.U.R.1020A. 
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INDIA  XA — cont  in  u  ed. 

Right  of  public  library  to  reduced  rates  under  Indiana  statute,  tee 

Discrimination,  7. 
Right  of  stockholders  to  reduced  rates  under  Indiana  statute,  see 

Discrimination,  12. 
Protection  of  prudent  investment,  see  Return,  3. 
Original  cost  as  measure  of  fair  value,  see  Valuation,  4. 
Losses  and  development  cost  as  basis  of  going  value,  see  Valuation, 

34. 

INJUNCTION. 

Repeal  of  confiscatory  rate  statute,  as  rendering  injunction  suit 

moot,  where  ownership  of  fund  from  excess  fares  is  involved, 

see  Appeal  and  Review,  1. 
Power  of  court  to  enjoin  Commission  from  interfering  with  en* 

for  cement  of  rates,  see  Rates,  1. 
Injunction   against  enforcement  of  confiscatory  rate   statute,  see 

Return,  66-68. 

INJURY. 

Liability  of  railroad  for  loss  due  to  failure  to  receive  and  carry 
freight,  see  Service,  25. 

INSTALLATION. 

Telephone    installation    charge    against   new    subscribers    as    dis- 
criminatory, see  Discrimination,  14. 
Telephone  installation  charges,  see  Rates,  42. 

INSURANCE  DURING  CONSTRUCTION. 

As  an  overhead  expense,  see  Valuation,  18. 

INTERCORPORATE  RELATIONS. 

Statement  that  funds  taken  by  holding  company  from  subsidiary 
company  which  was  practically  in  an  insolvent  condition  should  be 
returned,  p.  140. 

Discussion  of  evil  effects  of  exploitation  of  subsidiary  eompany, 
p.  139. 

1.  The  New  York  Commission  has  jurisdiction  over  the  relations 
of  a  street  railway  company  and  another  corporation  holding  all  of  the 
stock  thereof.    Fuhrmann  v.  International  R.  Co.  (N.  Y.  2d)   133. 

2.  The  right  of  the  Boston  &  Maine  Railroad  to  purchase  stock 
of  other  railroads  provided  for  in  chap.  194,  of  the  Statutes  of  189fc, 
is  not  limited  to  the  particular  means  prescribed  in  §  2  of  that  act. 
Brown  v.  Boston  &  M.  R.  (Mass.)  221. 

INTEREST. 

Treatment  of  interest  on  depreciation  fund,  see  Depreciation,  16-17. 
Protection  of  purchasers  of  securities  bearing  high  interest  rates, 
*ee  Return,  35. 
P.U.R.1920A. 
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Prevailing  rate  of  interest  as  factor  to  be  considered  in  fixing  re- 
turn, see  Return,  37. 
Capitalization  of  interest  on  cost  of  new  construction,  see  Valua- 
tion, 12. 

INTEREST  DURING  CONSTRUCTION. 

As  an  overhead  expense,  see  Valuation,  18. 

INTERSTATE   COMMERCE. 

I.  What  constitutes,  1—3. 
II.  State  interference  with  interstate  commerce,  4—7. 

Order  requiring  compliance  with  state  statute  as  to  safety  appliances 
on  cars  in  interstate  commerce,  as  involving  Federal  question,  see 
Appeal  and  review,  17. 

I.  What  constitutes. 

1.  The  transportation  or  transmission  of  electric  current  from  state 
to  state  through  appropriate  instrumentalities  is  "commerce'7  between 
the  states.  Mill  Creek  Coal  &  Coke  Co.  v.  Public  Service  Commission 
(W.  V«l)  704. 

2.  In  determining  when  commerce  ceases  to  be  interstate  and  be- 
comes intrastate,  the  essential  character  or  unity  of  the  movement  is 
decisive.  Mill  Creek  Coal  &  Coke  Co.  v.  Public  Service  Commission 
(W.  Va.)  704.  ; .        „ 

3.  The  transportation  or  transmission  of  electric  current  direct 
from  the  seller  in  one  state  to  the  consumer  in  another,  for  immediate 
or  practically  immediate  use,  subject  only  to  a  temporary  stop  en  route 
for  the  purpose  of  reducing  the  current  to  a  commercial  voftage,  re- 
mains "interstate  commerce'1  until  the  commodity  has  reached  its  goal, 
unless  theretofore  sold  to  independent  distributing  companies  in  the 
latter  state  for  resale  to  local  consumers.  Mill  Creek  Coal  &  Coke  Co.  ▼. 
Public  Service  Commission  (^.  Va.)  704. 

II.  State  interference  with  interstate  commerce. 

4.  As  to  those  forms  of  interstate  commerce  which  axe  of  national 
importance,  and  require  a  general  system  and  uniformity  of  regulation, 
the  Federal  power  is  exclusive,  and  the  state  may  not  act,  even  if  Con- 
gress has  not  exerted  its  paramount  legislative  authority  as  to  them. 
Mill  Creek  Coal  A  Coke  Co.  v.  Public  Service  Commission  (W.  Va.)  704. 

5.  But  where  the  subject  is  of  local  rather  than  national  import- 
ance, admitting  of  diversity  of  treatment  according  to  the  special  re- 
quirements of  local  conditions,  the  state  may  exercise  its  regulatory 
authority  within  reasonable  limits  till  Congress  acts.  Mill  Creek  Coal  k 
Coke  Co.  v.  Public,  Service  Commission  (W.  Va.)  704. 

6.  The  regulation  of  the  rates  at  which  electric  current  transported 
or  transmitted  from  one  state  to  another  shall  be  .sold  in  the  latter 
P.U.R.1920A. 
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state  is,  so  long  as  the  rate  fixed  is  not  confiscatory  or  discriminatory 
against  citizens  of  another  state,  a  matter  essentially  local  in  its  na- 
ture, and  not  of  such  national  importance  as  to  require- a  general  sys- 
tem and  uniformity  of  regulation.  Mill  Creek  Coal  &  Coke  Co.  v. 
Public  Service  Commission  (W.  Va.)  704. 

7.  Federal  regulations  with  reference  to  the  construction  and 
equipment  of  mail  cars  and  caboose  cars  in  interstate  commerce,  is 
such  an  assumption  of  control  over  the  subject-matter  as  to  invalidate 
a  state  statute  requiring  the  equipment  of  rear  end  cars  with  plat- 
forms, guard  rails  and  steps.  Pennsylvania  R.  Co.  v.  Public  Service 
Commission  (U.  S.)  900. 

INTERURBAN  RAILWAYS. 

Rates,  for  carriage  of  newspapers,  see  Rates.  35. 

Entire  street  railway  system  to  be  considered  as  a  whole,  see 

Return,  48. 
Reasonableness  of  return  of,  see  Return,  60. 
Carriage  of  newspapers  by,  see  Service,  21,  22. 

INVESTMENT. 

Protection  of  prudent  investment,  see  Return,  3. 

Dividends  to  natural  gas  stockholders  as  repayment  of  part  of 

investment,  see  Return,  69. 
As  measure  of  fair  value,  see  Valuation,  4,  6. 

JITNEYS. 

See  Automobiles. 

JUDGMENTS. 

1.  A  previous  judgment  that  a  rate  statute  is  unenforceable  against 
a  public  service  company,  rendered  in  one  branch  of  the  New  York 
supreme  court,  is  binding  between  the  same  parties  in  an  action  involv- 
ing the  same  issues  in  another  branch  of  the  same  court,  upon  being 
put  in  evidence  at  the  trial  term  thereof;  and  it  is  immaterial  that 
the  judgment  is  entered  after  a  stay  is  ordered  in  the  .second  action, 
especially  where  the  stay  does  not  in  terms  forbid  such  entry.  Public 
Service  Commission  v.  Brooklyn  Borough  Gas  Co.  (X.  Y.)  434 

2.  A  decree  of  a  Federal  court  merely  embodying  an  agreement 
between  the  United  States  Department  of  Justice  and  a  railroad  com- 
pany, which  declares  that  the  company  and  some  of  its  subsidiaries  are 
parties  to  an  illegal  combination  in  restraint  of  trade,  and  which  pro- 
vides that  the  company  shall  sell  the  shares  of  a  subsidiary  company, 
with  the  proviso  that  such  sale  shall  not  proceed  until  authorized  by 
the  state,  or  until  the  court,  after  a  hearing  at  which  the  state  shall 
be  invited  to  appear  shall  so  direct,  is  not  binding  on  the  state,  nor  an 
adjudication  as  to  the  validity  of  the  statute  authorizing  the  railroad 
company  to  acquire  the  stock  of  the  subsidiary  company.  Lee  v.  Berk- 
shire Street  R.  Co.  (Mass.)  206. 

P.U.R.1920A. 
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JUDICIAL  NOTICE. 

See  Evidence. 

JUDICIAL  POWERS  AND  FUNCTIONS. 

Exercise  of,  by  legislature,  see  Constitutional  Law,  19. 

JURISDICTION. 

Of  Commissions,  see  Commissions. 

JURY  TRIAL. 

Validity  of  statute  authorizing  consolidation  of  Boston  &  Maine 
Railroad,  see  Constitutional  Law,  17. 

JUSTICES. 

Validity  of  statute  authorizing  one  justice  of  the  supreme  eourt  to 
make  order  that  appeal  shall  not  act  as  stay,  see  Constitu- 
tional Law,  1. 

LABOR. 

Consideration  of  emergency  relief  from  war  condition,  see  Return, 

53-55. 
Increased  cost  of  labor,  as  affecting  duty  to  make  extensions,  see 

Service,  13. 

LANDS. 

Water  company  serving  only  stockholders,  as  public  utility,  see 
Public  Utilities,  7. 

LARGE  CONSUMER. 

Reduced  electric  rates  to,  see  Discrimination,  9-11. 
Water  rates  for,  see  Rates,  48. 

LAWS. 

Protection  of  rights  of  minority  stockholders,  see  Constitutional 
Law,  13-15. 

LEASES. 

Right  to  free  service  under  natural  gas  lease,  see  Natural  Gas,  1-3. 

LEGISLATURE. 

Constitutional  power  of  California  legislature  to  delegate  power 
to  regulate  utilities,  see  Commissions,  5. 

Delegation  of  power  by  California  legislature  to  regulate  public 
utilities  including  municipal  plants,  see  Commissions,  6. 

Location  grant  providing  that  street  railway  company  shall  main- 
tain a  bridge  as  contract  beyond  power  of  Commission  or 
legislature  to  change,  see  Constitutional  Law,  2. 

Exercise  of  judicial  junction,  see  Constitutional  Law,  19. 

Power  of  legislature  to  devest  itself  of  the  police  power  of  the 
state,  see  Constitutional  Law,  20. 
P.U.R.1920A. 
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MASSACHUSETTS— «m*tm*«<*. 

Right  of  railroad  directors  under  Massachusetts  statute  to  vote  by 

proxy,  see  Railroads,  2. 
Construction  of  Massachusetts  statute  requiring  construction  of 
street  railway,  see  Service,  17. 

MATERIALS  AND  SUPPLIES. 

Consideration  of  emergency  relief  from  war  condition,  see  Return, 

53-55. 
Increased  cost  of,  as  affecting  duty  to  make  extensions,  see  Service, 

13. 


See  Consolidation.  Merger,  and  Sale. 

METERS  AND  SERVICE  CONNECTIONS. 

Reduction  in  rates  because  of  defective  meters,  see  Discrimination, 

2. 
Right  of  natural  gas  lessee  to  meter  gas  to  be  furnished  free  to 

lessor,  see  Natural  Gas,  2,  3. 
No  practical  meter  for  hot  water  heating  service,  see  Rates,  34. 

MICHIGAN. 

Power  of  Public  Utilities  Commission  to  change  rates  fixed  by  Rail- 
road Commission,  see  Rates,  7,  8. 

MINNESOTA. 

Right  of  railroad  under  Minnesota  statute  to  reduce  or  increase 
rates  without  consent  of  Commission,  see  Rates,  5,  6. 

What  constitutes  change  in  existing  tariff  under  Minnesota  statute, 
see  Rates,  30. 

MINORITY  STOCKHOLDERS. 

Protection  of  rights  of  minority  stockholders,  see  Constitutional 

Law,  13-15. 
General  protection  of  rights  of,  see  Public  Utilities,  1. 

MISSOURI. 

Power  of  Commission  to  change  contract  rates,  see  Constitutional 

Law,  5. 
Right  of   schools   to  reduced   rates   under  Missouri   statute,   see 

Discrimination,  8. 
Exercise  of  power  by  Commission  to  change  franchise  rates,  see 

Rates.   12. 
Power  of  Commission  to  regulate  spur  tracks  as  affected  by  Federal 

control,  see  Service,  6. 
P.U.R.1920A. 
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MONOPOLY  AND  COMPETITION. 

I.  Admission  of  competition  in  occupied  territory,  1—6. 

a.  In  general,  1. 

b.  Service  and  rates  of  existing  company,  2—6. 

II.  Competition  of  Jitneys  with  railroads  and  street  railways,  7. 

Competition  as  factor  to  be  considered  in  fixing  rates,  see  Rates,  18. 
I.  Admission  of  competition  in  occupied  territory* 

a.  In  general. 

1.  Under  the  Idaho  statute,  a  telephone  company  may,  without  pro- 
curing a  certificate  of  convenience  and!  necessity  from  the  Commission, 
extends  its  lines  within  a  county  within  which  it  was  legally  operating 
at  the  time  of  the  enactment  of  the  Public  Utilities  Commission  Statute, 
notwithstanding  such  extension  would  be  in  territory  contiguous  to  the 
lines  of  another  company.  Indian  Valley  Teleph.  Co.  v.  Keithley  &  D. 
Teleph.  Co.  (Idaho)  165. 

b.  Service  and  rates  of  existing  company* 

2.  An  association  of  jitney  operators  giving  adequate  service  at 
reasonable  rates  should  be  protected  from  competition.  Re  Rousseau 
(X.  H.)    863. 

3.  A  certificate  of  convenience  and  necessity  for  the  operation  of  an 
auto  truck  line  in  occupied  territory  will  not  be  granted,  where  there 
is  no  complaint  as  to  existing  rates  and  the  present  company  is  render* 
ing  adequate  service.    Re  Haydis  (Cal.)  923. 

4.  An  electric  utility  ought  not  to  expect  protection  from  competi- 
tion where  it  cannot  or  will  not  extend  service  to  applicants  in  cases 
where  little  or  no  additional  equipment  is  necessary  to  render  such 
service.     Re  Yarmouth  Lighting  Co.    ( Me. )    506. 

5.  Extensions  connecting  certain  telephone  subscribers  in  occupied 
territory  with  the  lines  of  another  company  will  not  be  disapproved, 
although  no  certificate  of  convenience  was  procured  from  the  Commis- 
sion, where  it  was  clearly  apparent  that  the  existing  company  could 
not  have  continued  service  to  the  parties  in  question  for  any  length 
of  time.    St.  Croix  Farmers  Mut.  Teleph.  Co.  v.  Gatten   (Wis.)  103. 

fi.  A  certificate  of  convenience  and  necessity  will  not  be  granted  to 
a  telephone  company  to  enter  occupied  territory  upon  the  ground  that 
the  existing  service  is  inadequate,  where  such  inadequacy  consists  solely 
in  the  loss  of  subscribers  who  had  been  solicited  away  from  it  by  the 
applicant.  Citizens  Teleph.  Exchange  Co.  v.  Metamora  Teleph.  Co. 
(Ohio)  813. 

//.  Competition  of  jitneys  with  railroads  and  street  railways. 

Service  to  be  rendered  by  street  railways  in  competition  with  jitneys, 

see  Service,  29. 
P.U.R.1920A.  66 
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Discussion  of  evils  to  street  railway  company  from  jitney  com- 
petition, p.  196. 

Statement  that  cites  must  choose  between  jitney  service  and  low 
street  railway  fares,  p.  197. 

Discussion  of  unfairness  of  requiring  street  railway  to  pave  portions 
of  street  used  by  competing  jitneys,  p.  197. 

7.  The  mere  fact  that  a  railroad  company  and  a  railroad  express 
company  are  serving  communities  proposed  to  be  served  by  automobile 
truck  line  is  insufficient  cause  for  denying  an  application  for  certificate 
of  public  convenience,  particularly  in  view  of  the  fact  that  the  truck 
line  proposes  to  operate  at  rates  lower  than  those  in  effect  on  the 
railroad,  and  in  addition  will  render  service  at  hours  more  convenient 
to  the  shippers  of  perishable  product.  Re  Oakland-San  Jose  Transp. 
Co.  (Cal.)  920. 

MOOT. 

Repeal  of  confiscatory  rate  statute,  as  rendering  injunction  suit 
moot,  where  ownership  of  fund  from  excess  fares  is  involved, 
see  Appeal  and  Review,  1. 

MORTGAGES. 

Inclusion  of  nonutility  property  under  mortgage,  see  Seoubity 
Issues,  3. 

MOTOR  VEHICLES. 

See  Automobiles. 

MOVING  CHARGE. 

Charge  for  moving  telephone,  see  Rates,  43. 

MUNICIPALITIES. 

Power  of  Commission  to  regulate  street  traffic,  see  Commissions,  1. 

Power  of  Commission  to  regulate  motor  vehicles  as  limited  by  power, 
of  local  authorities,'  see  Commissions,  8. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see 
Constitutional  Law,  3-12. 

Construction  of  Indiana  statute  relative  to  franchises  providing 
for  free  service  to  municipalities,  see  Discrimination,  3. 

Telephone  switching  rates  to  village  subscribers  as  discriminatory, 
see  Discrimination,  15. 

Power  of  Colorado  Commission  as  limited  by  statute  giving  munici- 
palities home  rule,  see  Rates,  16. 

Municipal  aid  to  street  railways,  see  Return,  1. 

Jurisdiction  of  cities  over  street  railways,  see  Service,  8,  9. 

1.  Municipal  corporations,  insofar  as  they  engage  in  public  enter- 
prises as  distinguished  from  the  exercise  of  governmental  functions, 
must  be  regarded  as  falling  within  the  phrase  "a  private  corporation," 
as  that  phrase  is  used  in  §  23  of  art.  12  of  the  Constitution  of  Cali- 
fornia, defining  public  utilities.  Pacific  light  &  P.  Corp.  v.  Pasadena 
(Cal.)  149. 
P.U.R.102OA. 
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MUNICIPAL  PLANTS. 

Necessity  for  certificate  of  convenience  and  necessity,  see  Certifi- 
cates of  Convenience  and  Necessity,  1. 

Delegation  of  power  by  California  legislature  to  regulate  public 
utilities  including  municipal  plants,  see  Commissions,  6.  . 

Severance  damages  in  valuation  for  municipal  acquisition,  see 
Valuation,  10. 

MUTUAL  COMPANLE*. 

Water  company  serving  only  stockholders,  as  public  utility,  see 
Public  Utilities,  7. 

NATURAL  GAS. 

Amortization  of  investment  in  natural  gas  property,  see  Deprecia- 
tion, 4. 

Mandamus  under  New  York  statute  to  compel  natural  gas  company 
to  make  connections,  see  Mandamus,  1. 

Location  of  consumers  as  factor  to  be  considered  in  fixing  natural 
gas  rates,  see  Rates,  21. 

Expenditures  of  natural  gas  company  for  pipe  lines  nad  new  wells 
as  an  operating  expense,  see  Return,  27. 

Reasonableness  of  return  of  natural  gas  company,  see  Return,  61. 

Dividends  to  natural  gas  stockholders  "as  repayment  of  part  oi  in- 
vestment, see  Return,  69. 

Power  of  Commission  to  compel  natural  gas  company  to  transport 
gas  into  state,  see  Service,  2. 

Mandamus  to  compel  service,  see  Service,  23. 

1.  An  owner  of  real  estate,  who  has  leased  the  same  for  the  pro- 
duction of  oil  or  gas  therefrom,  with  a  stipulation  in  such  lease  that 
he  shall  be  allowed  to  use  at  his  residence  gas  from  any  well  drilled 
upon  the  premises  for  domestic  purposes,  free  of  charge,  is  entitled, 
in  case  a  producing  well  is  drilled  upon  such  premises,  to  such  quantity 
of  gas  produced  therefrom  as  is  reasonably  necessary  for  his  domestic 
uses,  for  the  purposes  to  which  such  natural  gas  is  ordinarily  devoted. 
Pittsburgh  &  W.  V.  Gas  Co.  v.  Richardson  ( W.  Va.)  184. 

2.  A  regulation  by  a  lessee  in  an  oil  and  gas  lease  for  the  estab- 
lishment and  maintenance  of  meters  upon  lines  furnishing  free  gas  to 
the  lessor,  under  the  terms  of  the  lease  providing  that  such  lessor  is 
entitled  to  the  use  of  gas  free  of  charge  for  domestic  purposes,  is  a 
reasonable  and  proper  regulation,  and  a  court  of  equity  will  enjoin 
such  lessor  from  interfering  with  or  obstructing  such-  lessee  in  the 
installation,  maintenance,  or  reading  of  such  meters.  Pittsburgh  &  W. 
V.  Gas  Co.  v.  Richardson  (W.  Va.)  184. 

3.  A  regulation  by  the  Public  Service  Commission  of  West  Virginia, 
requiring  all  producers  of  natural  gas  who  furnish  any  of  their  product 
to  persons  free  of  charge  to  measure  such  part  thereof  by  a  meter,  and 
to  report  the  amount  thereof  to  the  Commission  at  certain  intervals, 
is  a  reasonable  and  proper  regulation,  and  any  interference  or  obstruc- 
tion upon  the  part  of  such  free  user  of  gas  to  the  carrying  out  of  such 
P.IVR.1020A. 
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regulation  will  be  enjoined  by  a  court  of  equity.    Pittsburgh  &  W.  V. 

Gas  Co.  v.  Richardson  (W.  Va.)  184. 

NECESSARY. 

Finding  that  "public  necessity"  require  crossing  as  satisfying  statu- 
tory requirements  that  it  is  "necessary,"  see  Certificates  of 
Convenience  and  Necessity,  2. 

Definition  of  the  word  "necessary"  within  the  meaning  of  §  90  of 
the  New  York  Railroad  Law,  p.  760. 

m 

NECESSITY. 

Certificates  of,  see  Certificates  of  Convenience  and  Necessity. 

NEW  JERSEY. 

Inclusion  of  nonutility  property  under  mortgage,  see  Security  Is- 
sues, 3. 

NEWSPAPERS. 

Rates  for  carriage  of,  on  interurban  railways,  see  Rates.  35. 
Carriage  of,  by  interurban  railways,  see  Service,  21,  22. 

NEW  SUBSCRIBERS. 

Telephone  installation  charge  against  new  subscribers  as  dis- 
criminatory, see  Discrimination,  14. 

NEW  YORK. 

« 

Assignment  of  certificate  for  operation  of  automobiles  as  jitneys, 

see  Automobiles,  3. 
Finding  that  "public  necessity"  requires- crossing-as  satisfying  stat- 
utory requirements  that  it  is  "necessary,"  see  Certificates  of 

Convenience  and  Necessity,  2.   . 
Power  of  Commission  to  regulate  practice  relating  to  one  individual, 

see  Commissions,  2. 
Power  of  Commission  under  New  York  statute  to  review  action  of 

board  of  estimate  and  apportionment  relative  to  necessity  for 

crossing,  see  Commissions,  9. 
Power  of  Commission  to  change  contract  or  franchise  rates,  see 

Constitutional  Law,  6-8. 
Jurisdiction   of   Commission   to   award   damages   for   construction 

of  sidetrack,  see  Damages,  1. 
Jurisdiction  of  New  York  Commission  over  company  holding  stock 

of  street  railway  company,  see  Intercorporate  Relations,  1. 
Mandamus  under  New  York  statute  to  compel  natural  gas  company 

to  make  service  connections,  see  Mandamus,  1. 
Power  of  Commission  to  regulate  the  extension  of  credit  by  one 

telegraph  company  to  another,  see  Payment,  1. 
Effect  of  holding  rate  statute  to  be  confiscatory,  see  Rates,  11. 
Power  of  Commission  as  agent  of  legislature  to  change  contract 

rates,  see  Rates,  13. 
Change  in  filed  schedules,  gee  Rates,  27-29. 
P.U.R.1920A. 
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Injunction  against  enforcement  of  confiscatory  rate  statute,  see 

Return,  66-08. 
Power  of  Commission  to  compel  natural  gas  company  to  transport 

gas  into  state,  see  Service,  2. 
Allowance  for  going  value,  see  Valuation,  35. 

NONPAYMENT. 

Charge  for  reconnection  upon  discontinuance  of  service  for  non- 
payment, see  Payment,  2. 

NORTH  DAKOTA. 

Taxes  as  capital  charge  or  operating  expense,  see  Accounting,  1. 

Apportionment  in  case  of  utility  furnishing  electricity,  gas  and 
steam  heating,  see  Apportionment,  1-3. 

Jurisdiction  of  Commission  to  permit  consolidation  of  utilities,  see 
Consolidation,  Merger,  and  Sale,  6,  7. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see 
Constitutional  Law,  9. 

Power  of  Commission  under  North  Dakota  statute  to  regulate  rail- 
road sidetracks,  see  Service,  4. 

NOTES. 

Utility  not  to  be  financed  by  short  term  note,  see  Security  Is- 
sues, 8. 

NOTICE. 

Effect  of  failure  to  give  notice  of  order  that  appeal  shall  not  act 

as  stay,  see  Appeal  and  Review,  11,  12. 
Of  change  in  rate  schedules,  see  Rates,  26. 
Of  change  in  rate  schedule  under  New  York  statute,  see  Rates,  28, 

29. 


OBSOLESCENCE. 

Right  of  utility  to  earn  loss  due  to,  see  Return,  31,  32. 

OCCUPIED  TERRITORY. 

Character  of  existing  service  as  affecting  admission  into  occupied 
territory,  see  Monopoly  and  Competition,  2-6. 

OFFICE  EXPENSES. 

General  office  expenses  as  charged  to  capital  and  not  to  operation, 
see  Return,  26. 

OFFICERS. 

Traveling  expenses  of  nonresident  officers  aa  an  operating  expense, 
see  Return,  9. 
P.U.R.1920A. 
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OFFICES. 

What  constitutes  office  within  meaning  of  New  York  statute  relative 
to  posting  rate  schedules,  see  Rates,  29. 


School  district  as  offpeak  electric  consumer,  see  Rates,  32. 

OHIO. 

Power  of  Commission  to  enforce  contract  rates  not  provided  for  in 
filed  schedule,  'see '  Discrimination,  1. 

OIL. 

Duty  of  railroad  company  to  furnish  tank  cars,  see  Service,  26. 

OKLAHOMA. 

Presumption  of  reasonableness  as  to  findings  of  Commission,  see 
Appeal  and  Review,  9. 

Constitutional  power  of  Oklahoma  Commission  to  regulate  trans- 
mission and  transportation  companies,  see  Commissions,  7. 

Power  of  Commission  under  Oklahoma  statute  to  compel  physical 
connection  of  street  railways,  see  Service,  S. 

OMISSIONS. 

Allowance  for,  in  absence  of  evidence,  see  Valuation,  19. 

ONE-MAN  CARS. 

Operation  of,  on  street  railways,  see  Service,  32-35. 

OPERATING  EXPENSES. 

Deduction  for  depreciation  items  charged  to  operating  expenses, 

see  Depreciation,  3. 
Consideration  of  operating  expenses  in  fixing  return,  see  Return, 

9-27. 
Right  of  utility  to  earn,  see  Return,  36. 
As  factor  to  be  considered  in  fixing  return,  see  Return,  36. 
Effect  of  charging  overheads  to  operation,  see  Valuation,  18. 

OPERATION. 

Jurisdiction  of  Commission  over  operation  of  automobiles  as  jitneys, 

see  Automobiles,  1,  2. 
Of  street  railways,  in  short  loops,  see  Service,  30. 

ORDERS. 

Presumption  as  to  reasonableness  of,  on  appeal,  see  Appeal  and- 

Review,  4-9. 
Review  of,  see*  Appeal  and  Review. 

1.  Amounts  stated  in  the  Commission's  opinion  to  be  mere  esti- 
mates of  expenditures  cannot  reasonably  be  taken  as  limitations  upon 
the  right  of  the  company  to  expend  such  sums  for  the  operation  and 
P.U.R.1920A. 
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maintenance  of  its  property  as  may  be  found  by  actual  experience  to 

be  reasonably  necessary.     Re  United  R.  &  Electric  Go.  (Md.)   1. 

2.  The  Commission  order  cannot  be  saia  to  have  been  voluntarily 
accepted  by  a  party  adversely*  affected  thereby,  where  such  party  has 
secured  a  reversal  of  the  order,  and  where  heavy  penalties  were  pro- 
vided in  the'  order  for  refusal  to  comply  therewith.  Denver  &  S.  L.  R. 
Co.  v.  Chicago,  B.  &  Q.  R.  Co.   (Colo.)   654. 

3.  An  order  to  the  effect  that  the  respondent  cease  from  operating 
autobusses  in  the  streets  of  a  city  except  as  provided  for  in  its  certifi- 
cate of  public  convenience,  is  not  unwarranted  under  a  complaint  alleg- 
ing that  the  respondent  was  operating  autobusses  on  routes  in  streets 
not  specified  in  its  certificate  of  public  convenience,  and  citing  as  one 
specific  instant,  the  operation  on  a  designated  day  of  specifically  desig- 
nated autobusses  bearing  the  number  of  the  certificate  of  public  con- 
venience on  streets  not  designated  therein.  Fagan  v.  Pittsburgh  Transp. 
Co.  (Pa.)  609. 

ORIGINAL  COST. 

Protection  of  prudent  investment,  see  Return,  3. 
As  measure  of  fair  value,  see  Valuation,  4,  5. 


Consideration  of,  in  valuation  proceeding,  see  Valuation,  16-19. 


Duty  of  Commission  under  Georgia  statute  to  produce  papers  on 
file,  see  Trial. 

PARLOR  CARS. 

Consideration  of  unprofitable  parlor  car'  service,  see  Return,  61. 

PASSENGERS. 

Safety  of  street  railway  passengers  as  within  police  power  of  state, 

see  Constitutional  Law,  21. 
Generally,  see  Consumers  and  Patrons. 
Suburban  passengers  to  bear  portion  of  expense  of  tripper  sendee 

during  rush  hours,  see  Rates,  36.       v 
Freight  service  to  support  passenger  service,  see  Return,  60. 

PAST  EARNINGS. 

Consideration  of,  in  fixing  return,  see  Return,  44. 

PATRONS. 

Generally,  see  Consumers  and  Patrons. 

Increase  in  rates  as  decreasing  patronage,  see  Return,  38. 

PAVEMENT  OVER  MAINS, 

Consideration  of,  in  valuation  proceeding,  see  Valuation,  21-23. 
P.U.R.1920A. 
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PAYMENT. 

/.  Jurisdiction,  powers,  and  duties  of  Commission,  I. 
//.  Discontinuance  for  nonpayment,  2. 
III.  Extension  of  credit,  8-  • 

Effect  of  payment  in  advance  on  allowance  for  working  capital,  see  Valr 
uation,  31. 

/.  Jurisdiction,  poxcers,  and  duties  of  Commission. 

1.  The  New  York  Commission  has  jurisdiction  over  a  complaint 
by  one  telegraph  company  that  another  company  has  discontinued  ex- 
tending credit  to  it  on  the  ground  that  such  refusal  is  an  unreasonable 
practice  within  the  meaning  of  §  97  of  the  New  York  statute,  where  the 
complainant  is  financially  responsible,  the  respondent  has  adopted  a 
definite  policy  of  extending  credit  generally  to  patrons  furnishing  a 
large  volume  of  business,  about  70  per  cent  of  the  respondent's  business 
is  on  credit,  and  credit  had  previously  been  extended  to  complainant 
for  a  period  of  thirty  years.  Postal  Telegraph -Cable  Co.  v.  Western 
Union  Teleg.  Co.  (X.  Y.  2d)  683. 

II.  Discontinuance*  for  nonpayment, 

2.  A  gas  company  which, -upon  the  refusal  of  a  consumer  to  pay  his 
monthly  bill,  dug  down  in  the  street  and  disconnected  the  service  pipes, 
there  being  no  curb  cock,  cannot,  upon  the  consumer's  paying  his  bill 
and  demanding  service  again,  require  consumer  to  reimburse  it  for  the 
expense  incurred,  where  neither  the  statutes  of  the  state  nor  the  rules 
of  the  company  make  any  provision  for  expenditures  off  the  premises  of 
the  consumer  and  no  new  material  is  required.  Krier  v.  Nassau  &  Suf- 
folk Lighting  Co.  (N.  Y.  2d)  761. 

///.  Extension  of  credit. 

Discussion  of  right  of  utility  to  extend  or  refuse  credit  at  will,  p. 
688. 

Discussion  of  possible  embarrassment  to  Commission  of  attempt  to 
regulate  extension  of  credit  by  telegraph  company,  p.  693. 

3.  The  refusal  of  one  telegraph  company  to  extend  credit  to  an- 
other company  for  messages  from  its  patrons  having  charge  accounts 
with  the  first  company,  such  messages  being  transferred  to  the  first 
company  for  transmission  to  points  reached  solely  by  its  lines,  cannot 
be  justified  on  the  theory  that  the  charges  of  the  first  company  are 
20  per  cent  higher  than  those  of  the  latter,  and  consequently  confusion 
would  result  where  the  second  company  has  no  rate  on  points  reached 
exclusively  by  the  first  company.  Postal  Telegraph-Cable  Co.  v.  Western 
Union  Teleg.  Co.   (N.  Y.  2d)   683. 

PENAL  BOND. 

Petition  for  restoration  of  service  not  to  be  considered  action  on 
penal  bond  given  to  insure  operation,  see  Procedure,  1. 
P.U.R.1920A. 
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PENNSYLVANIA. 

Effect  of  approval  of  certificate  of  incorporation  to  do  away  with 
necessity  for  certificate  of  convenience,  see  Certificates  of 

INCORPORATION. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see 

Constitutional  Law,  10. 
Commission  not  bound  by  strict  rules  of  pleading,  see  Pleading. 
Bight  of  utility  to  file  new  rate  schedule,  see  Rates,  9. 
Effect  of  improper  advertising  of  security  issues,  see  Security 

Issues,  1,  2. 
Allowance  for  going  value,  see  Valuation,  32. 

PHYSICAL  CONNECTION. 

Power  of  Commission  under  Oklahoma  statute  to  compel  physical 
connection  of  street  railways,  see  Service,  3. 

PIPE  LINES. 

Expenditures  of  natural  gas  company  for  pipe  lines  and  new  wells 
as  an  operating  expense,  see  Return,  27. 

PLATFORMS. 

Order  requiring  compliance  with  state  statute  as  to  safety  appli- 
ances on  cars  in  interstate  commerce,  as  involving  Federal 
question,  see  Appeal  and  Review,  17. 

State  statute  relative  to  safety  appliances  on  rear  end  cars  as  in- 
validated by  Federal  statute  with  reference  to  construction 
of  mail  cars,  see  Interstate  Commerce,  7. 

PLEADING. 

When  orders  not  unwarranted  by  pleading,  see  Orders,  3. 

1.  The  Pennsylvania  Commission  in  the  investigation  of  complaints 
against  public  utilities,  is  not  bound  by  the  strict  rules  of  pleading. 
Fagan  v.  Pittsburgh  Transp.  Co.  (Pa.)   609. 

POLICE  POWER. 

Power  of  legislature  to  devest  itself  of,  see  Constitutional  Law, 

20. 
Safety  of  street  railway  passengers  as  within  police  power  of  state, 

see  Constitutional  Law,  21. 

POWER. 

Company  furnishing  gas  for  light,  heat  and  power,  as  public  utility, 
see  Purlio  Utilities,  5. 

POWERS. 

Of  Commissions,  see  Commissions. 

Constitutional  power  of  California  legislature  to  delegate  power  to 
regulate  utilities,  see  Commissions,  5. 
P.U.R.1920A. 
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Delegation  of  power  by  California  legislature  to  regulate  public 

utilities  including  municipal  plants,  see  Commissions,  6. 
Validity  of  statute  authorizing  consolidation  of  Boston  &  Maine 

Railroad,  see  Constitutional  Law,  18. 

PRACTICE. 

Power  of  New  York  Commission  to  regulate  practices  relating  to 
one  individual,  see  Commissions,  2. 

PREFERRED  STOCK. 

Retirement  of  bonds  for  preferred  stock,  see  Security  Issues,  4. 

PRESENT  VALUE. 

Present  fair  value  not  based  on  war  prices,  see  Return,  4. 

PRESIDENT. 

Salary  of  nonresident  president,  see  Return,  18. 

PRESUMPTIONS. 

See  Evidence. 

PRIVATE  CORPORATIONS. 

Municipalities  as  private  corporations  within  meaning  of  California 
Constitution,  see  Municipalities,  1. 

RROCEDURE. 

Upon  remand  of  case,  see  Appeal  and  Review,  14,  15. 

1.  A  petition  asking  the  Commission  to  order  the  restoration  of 
service  on  an  inter  urban  railway  line,  is  not  to  be  regarded  as  an  action 
on  a  penal  bond  given  by  the  company  to  insure  the  construction  and 
opening  for  use  of  the  road,  where  the  statute  requiring  the  giving  of 
the  bond  contemplated  the  enforcement  thereof  by  an  action  in  equity 
brought  by  the  attorney  general  upon  the  authorization  of  the  general 
court..  Lee  v.  Berkshire  Street  R.  Co.  (Mass.)  206. 

2.  The  statutes  creating  the  Railroad  Commission  of  Georgia,  and 
giving  it  power  over  public  service  corporations  do  not  require  the 
Railroad  Commission  to  afford  a  hearing  before  it  in  the  exercise  of 
its  function  to  make  schedules  of  rates  to  be  applied  in  the  future; 
and  where,  in  the  formation  of  rates,  the  Railroad  Commission  con- 
siders a  document  on  file  in  its  office  as  to  the  value  of  the  property 
of  a  company  for  which  rates  are  to  be  prescribed,  without  formally 
introducing  such  document  in  evidence  at  a  hearing  which  has  been  held, 
the  fact  that  such  document  is  so  considered  will  not  be  sufficient 
ground  to  authorize  the  courts  to  set  aside  as  void  the  order  of  the 
Railroad  Commission  prescribing  rates.  Atlanta  v.  Georgia  R.  &  Power 
Co.  (Ga.)  734. 

PROCEEDINGS. 

Stay  of  proceedings  pending  appeal,  see  Appeal  and  Review,  10-13. 
P.U.R.1&20A. 
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PROFESSIONAL  MEN. 

Professional  men  not  entitled  to  lower  telephone  rates  than  other 
business  subscribers,  see  Discsucinaxid*,  18. 

PROOF. 

Burden  of,  see  Evidence. 

PROPERTY. 

Apportionment  of,  see  Apportionment. 

Necessity  of  fixing  rate  base  in  passing  upon  sale  of  stock  and  prop- 
erty to  another  company,  see  Consolidation,  Merges,  and 
Sale,  1. 

Protection  of  rights  of  minority  stockholders,  see  Constitutional 
Law,  13-15. 

PROPERTY  NOT  USED  OR  USEFUL. 

Consideration  of,  see  Valuation,  24-27. 

PROSPECTIVE  EARNINGS. 

From  extension  of  service,  see  Service,  12,  14. 

i 
PROTECTION. 

Water  rates  for  fire  protection,  see  Kates,  49,  50. 


Right  of  railroad  stockholders  under  Massachusetts  statute  to  vote 

by  proxy,  see  Railroads,  1. 
Right  of  railroad  directors  under  Massachusetts  statute  to  vote  by 

proxy,  see  Railroads,  2. 

PUBLIC  CONVENIENCE  AND  NECESSITY. 

Certificates  of,  see  Certificates  of  Convenience  and  Necessity. 

PUBLIC  LIBRARY. 

Right  to  reduce  rates  under  Indiana  statute,  see  Discrimination,  7. 

PUBLIC  SERVICE. 

What  constitutes,  see  Public  Utilities,  0,  10. 

PUBLIC  SERVICE  COMMISSION. 

See  Commissions. 

PUBLIC  UTILITIES. 

I.  In  general,  1. 

II.  Wliat  constitutes  a  "public  utility,"  2—8. 
a.  Teats  of  status,  2—4. 

1.  In  general,  2. 

2.  Vse  made  of  commodity  furnished,  Bf  4. 
P.U.R.1&20A. 
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b.  Character  of  company  or  person,  5—6. 
!•  In  general,  &,  0. 

2.  Mutual  companies,  7. 

3.  Warehouses,  S. 

III.  What  constitutes  public  service  or  public  use,  9,   10. 
IT.  Dissolution,  11. 

See  Automobiles;  Electricity;  Gas;  Heating;  Intehurban  Rail- 
ways; Municipal  Plants;  Natural  Gas;  Railroads;  Street 
Railways;  Telegraphs;  Telephones;  Warehouses;  Water. 

See  also  Accounting;  Appeal  and  Review;  Apportionment:  Bridges; 
Certificates  of  Convenience  and  Necessity;  Commissions; 
Consolidation,  Merger,  and  Sale;  Constitutional  Law;  Depre- 
ciation; Discrimination;  Franchises;  Intercorporate  Rela- 
tions; Monopoly  and  Competition;  Municipalities;  Orders; 
Payment;  Rates;  Reparation;  Return;  Security  Issues;  Serv- 
ice; Valuation. 

7.  In  general. 

Constitutional  power  of  California  legislature  to  delegate  power  to  regu- 
late utilities,  see  Commissions.  5. 

Delegation  of  power  by  California  legislature  to  regulate  public  utilities 
including  municipal  plants,  see  Commissions,  6. 

Statement  showing  recent  date  of  Commission  regulation  of  utili- 
ties, p.  546. 

Statement  that  control  of  utility  should  be  in  the  hands  of  the 
beneficial  owners  of  the  equity  rather  than  in  the  hands  of  a  holding 
company,  p.  140. 

Discussion  of  necessity  of  inauguration  of  a  constructive  policy 
with  reference  to  public  utilities,  p.  67. 

1.  Although  the  rights  of  minority  stockholders  should  be  con- 
sidered and  protected  no  matter  how  small  that  minority  may  be,  the 
Commission  will  be  inclined  to  approve  a  sale  of  the  property  of  a 
corporation,  where  it  has  the  approval  of  all  but  four  hundred  and 
fifty  shares  of  stock  out  of  a  total  issue  of  one  hundred  thousand 
shares.    Re  Northern  California  Power  Co.   (Cat.)  838. 

II.  What  constitutes  a  "public  utility." 

a.  Tests  of  status* 

1.  In  general. 

2.  Where  the  legislature  has  declared  a  certain  business  subject 
to  regulation  by  the  Public  Service  Commission,  such  declaration  will 
not  be  disregarded  by  this  court,  unless  it  appears  that  there  is  no 
substantial  basis  for  holding  that  the  business  is  of  that  character 
which  is  subject  to  regulation  by  the  Public  Service  Commission. 
Clarksburg  Light  &  Heat  Co.  v.  Public  Service  Commission  (W.  Va.) 
639. 

P.U.R.1920A. 
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» 

2.  Use  made  of  commodity  furnished. 

3.  The  use,  which  the  consumer  makes  of  the  commodity  furnished, 
does  not  constitute  the  test  as  to  whether  or  not  the  regulatory  powers 
of  the  Commission  in  dealing  with  public  utilities  may  be  invoked. 
It  is  the  duty  which  the  purveyor  or  producer  has  undertaken  to  per- 
form on  behalf  of,  and  so  owes  to,  the  public  generally,  or  to  any  de- 
fined portion  of  it,  as  the  purveyor  of  the  commodity,  or  as  an  agency 
in  the  performance  of  the  service,  which  stamps  the  purveyor  or  the 
agency  as  being  a  "public  safety  utility."  Clarksburg  Light  &  Heat  Co. 
v.  Public  Service  Commission   (W.  Va.)   639. 

4.  A  corporation  engaged  in  the  business  of  supplying  gas  to  the 
inhabitants  of  a  city  for  the  purpose  of  light,  heat,  and  power,'  is  sub- 
ject to  have  the  rates  it  charges  therefor  to  all  of  its  patrons  regulated 
by  the  Public  Service  Commission,  notwithstanding  some  of  such  patrons 
may  be  engaged  in  manufacturing  enterprises.  Clarksburg  Light  & 
Heat  Co.  v.  Public  Service  Commission  ( W.  Va. )  639. 

o.  Character  of  company  or  person. 

1.  In  general. 

• 

5.  A  corporation  engaged  in  the  business  of  supplying  gas  for  light, 
heat,  and  power  to  the  inhabitants  of  a  city  is  subject  to  the  regulatory 
power  of  the  Public  Service  Commission.  Clarksburg  Light  &  Heat  Co. 
v.  Public  Service  Commission  (W.  Va.)  639. 

6.  A  hydroelectric  company,  organized  in  Virginia  to  engage  in  the 
business  of  a  general  electric  lighting  and  power  company  and  for  the 
sale  and  disposal  of  its  electric  power  to  the  public,  and  selling  its 
product  to  customers  in  this  state,  is,  as  to  Its  business  transacted  with- 
in this  state,  a  "public  service  corporation/'  within  the  terms  of  chapter 
15o,  Code  of  West  Virginia.  Mill  Creek  &  Coke  Co.  v.  Public  Service 
Commission  (W.  Va.)  704. 

2.  Mutual  companies. 

7.  A  water  company  which  has  not  held  itself  out  to  serve  whom- 
soever applies  for  service,  and  in  general  has  delivered  water  only  to 
its  stockholders  or  those  who  purchased  land  and  contracted  to  become 
stockholders,  is  a  mutual  company,  not  under  the  jurisdiction  of  the 
California  Commission,  and  the  mere  fact  that  it  had  served  persons 
not  stockholders,  which  service  had  been  discontinued,  does  not  change 
its  status.    Fraser  v.  Stanford  Water  Co.   (Cal.)  850. 

3.  Warehouses. 

8.  Cannery  companies,  owning  and  operating  warehouses  for  the 
principal  purpose  of  storing  goods  owned  by  them,  which  have  gener- 
ally made  a  practice  of  receiving  and  storing  goods  for  others,  arc 
P.U.R.1920A. 
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public  utility  warehouses,  subject  to  the  jurisdiction  of  the  California 

Commission.    Re  Producers  Warehouse  (Cal.)  919. 

III.  What  constitutes  public  service  or  public  use. 

9.  Where  a  hydroelectric  company,  a  public  service  corporation 
within  the  terms  of  chapter  15o,  Code,  by  its  charter  expressly  engages 
to  serve  the  public,  and  subjects  itself  unreservedly  to  the  laws  and 
regulations  of  the  governmental  power  having  jurisdiction  in  the  place 
where  it  proposes  to  -conduct  its  business,  and  its  prolonged  subsequent 
conduct  is  entirely  consistent  therewith,  the  ^electric  service  rendered 
by  the  company  to  industrial  concerns  to  be  used  by  them  for  private 
profit  is  a  "public  service,"  within  the  provisions  of  the  Public  Service 
Commissions  Act,  and  subject  to  regulation  by  the  Commission.  Mill 
Creek  Coal  &  Coke  Co.  v.  Public  Service  Commission  ( W.  Va.  t   704. 

10.  Whenever  any  business  or  enterprise  becomes  so  closely  and  inti- 
mately related  to  the  public,  or  to  any  substantial  part  of  a  com- 
munity, as  to  make  the  welfare  of  the  public,  or  a  substantial  part 
thereof,  dependent  upon  the  proper  conduct  of  such  business,  it  be- 
comes the  subject  for  the  exercise  of  the  regulatory  power  of  the 
state.  Clarksburg  Light  &  Heat  Co.  v.  Public  Service  Commission  (W. 
Va.)  639. 

IV.  Dissolution. 

11.  Under  the  laws  of  California,  the  capital  or  assets  of  a  public 
utility  cannot  be  distributed  among  the  stockholders  except  upon  its 
dissolution,  and  the  corporation  cannot  be  dissolved  as  long  as  any  of 
its  debts  remain  unpaid.     Re  Northern  California  Power  Co.  (Cal.)  638. 

PURCHASE  PRICE. 

Consideration  of,  upon  consolidation  of  utility,  see  Consolidation, 
Merger,  and  Sale,  4. 

RADIATION. 

Coal  consumption  per  square  foot  of  radiation,  see  Return,  10. 

RAILROAD  AND  WAREHOUSE  COMMISSION. 

See  Commissions. 

RAILROAD  COMMISSION. 

See  Commissions. 

RAILROADS. 

Proper  formula  used  to  apportion  railroad  expenses  as  a  question 

of  fact,  see  Appeal  and  Review,  7. 
Service  to  one  patron  as  public  convenience,  see  Certificates  of 

Convenience  and  Necessity,  3. 
Crossings  of,  see  Crossings. 
P.U.R.1&20A. 
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Jurisdiction  of  Commission  to  award  damages  for  construction  of 

sidetrack,  see  Damages,  1. 
Apportionment  of  coat  of  sidetracks  under  order  of  United  States 

Railroad  Administration,  see  Discrimination,  16. 
Right  of  Boston  &  Maine  Railroad  to  hold  stock  of  other  railroads 

under  Massachusetts  statute,  see  Intercorporate  Relations,  2. 
State  statute  relative  to  safety  appliances  on  rear  end  cars  as 

invalidated  by  Federal  statute  with  reference  to  construction 

of  mail  car 8,  Bee  Interstate  Commerce,  7. 
Competition   of  auto  trucks  with  railroads,  see  Monopoly  and 

Competition,  7. 
Right  of  railroad  stockholders  under  Massachusetts  statute  to  vote 

by  proxy,  see  Railroads,  1. 
Right  of  railroad  directors  under  Massachusetts  statute  to  vote  by 

proxy,  see  Railroads,  2. 
Right  of  railroad  under  Minnesota  statute  to  reduce  or  increase 

rates  without  consent  of  Commission,  see  Rates,*  5,  6. 
Consideration  of  return  from  unprofitable  lines,  see  Return,  46. 
Freight  service  to  support  passenger  service,  see  Return,  50.. 
Unprofitable  special  car  service  to  be  considered  in  determining* con- 
fiscatory character  of  rates,  see  Return,  51. 
Power  of  Commission  under  North  Dakota  statute  to  regulate  rail- 
road sidetracks,  see  Service,  4. 
Power  of  Commission  to  regulate  spur  tracks  as  affected  by  Federal 

control,  see  Service,  6. 
Jurisdiction  of  court  to  order  abandonment  of  railroad,  see  Service, 

7. 
Right  to  abandon  service  without  consent  of  state,  see  Service,  19. 
Service  by,  see  Service,  24-28. 
Burden  of  cost  of  construction  spur  or  switch  on  railroad  right  of 

way,  see  Service,  27. 
Jurisdiction  of  spur  tracks  where  railroad  is  under  Federal  control, 

see  Service,  28. 

1.  Voting  by  proxy,  at  a  meeting  in  Massachusetts  of  .the  stock- 
holders of  a  Massachusetts  railroad,  is  binding  upon  the  corporation 
even  if  the  law  of  a  sister  state,  within  which  the  railroad  is  also 
incorporated,  does  not  permit  voting  by  proxy;  and  the  meeting  need 
not  be  repeated  in  the  latter  state.  Brown  v.  Boston  &  M.  R.  (Mass.) 
221. 

2.  The  delegation,  by  the  directors  of  a  holding  company,  of  two  of 
their  members  to  vote  the  stock  of  the  holding  company  in  the  railroad 
company  is  proper,  in  Massachusetts,  since  voting  by  proxy  is  authorized 
by  statute  in  such  a  case.    Brown  v.  Boston  &  M.  R.  (Mass.)  221. 

RATE  BASE. 

Necessity  of  fixing  rate  base  in  passing  upon  sale  of  stock  and  prop- 
erty to  another  company,  see  Consolidation,  Merger,  and 
Sale,  1. 
P.U.R.1920A. 
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/.  Power  of  courts,  1. 
11.  Jurisdiction,  powers,  and  duties  of  Commission,  2— 16. 

a.  In  general,  2—11. 

b.  Statutory  power  to  change  contract  rates,  12— 16. 

c.  Power  in  home-rule  cities,  16. 

III.  Reasonableness  of  rates;  factors  to  be  considered,  17—26. 

a.  In  general,  17. 

b.  Effect  of  competition,  IS. 

c.  Character  of  service,  19. 

d.  Value  of  service,  20. 

e.  Advantages  of  competition,  21. 

f.  Burden  of  proof  as  to  reasonableness  of  rates,  22—26. 

IV.  Bate  schedules;  notice  of  change,  filing,  and  effective  date, 

26-30. 
V.  Kinds  and  classes  of  rates,  31. 

a.  In  general. 

b.  Minimum  bill  and  service  charge,  31. 
VI.  Discrimination. 

VII.  Bates  of  particular  utilities,  32— SO. 
a.  Electricity,  32,  S3. 
b.  Heating,  34. 

c.  Interurban  railway,  36. 

d.  Street  railways,  36—40. 

1.  In  general,  36. 

2.  Zone  fares,  37. 

8.  Fares  for  school  children,  38—40. 

e.  Telephones,  41—47. 

1.  In  general,  41. 

2.  Installation  charges,   42. 

3.  Removal  charges,  43. 

4.  Switching  charges,   44. 
6.  Toll  charges,   45. 

6.  Long  and  short-line  subscribers,  46,  47. 
/.  Water,  4S—50. 

1.  In  general,  48. 

2.  Fire  protection,  49,  SO. 

Repeal  of  confiscatory  rate  statute,  as  rendering  injunction  suit  moot, 
where  ownership  of  fund  from  excess  fares  is  involved,  see  Appeal 
and  Review,  1. 

Regulation  of  rates  of  electricity  generated  without  the  state  as  inter- 
ference with  interstate  commerce,  see  Interstate  Commerce,  6. 

Payment  of,  see  Payment. 

Cost  of  rate  proceeding  as  an  operating  expense,  see  Return,  13. 

Injunction  against  enforcement  of  confiscatory  rate  statute,  see  Return, 
66-68. 

Discussion  as  to  mutual  interests  of  stockholders  and  public  in  hav- 
ing reasonably  adequate  rates,  p.  140. 
P.U.R.1020A. 
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I.  Power  of  courts. 

1.  The  court  has  no  jurisdiction  to  enjoin  the  Public  Service  Com- 
mission from  interfering  with  the  enforcement  of  a  new  rate  which  the 
utility  has  filed  with  the  Commission,  the  statute  fixing  a  lower  rate 
having  been  declared  confiscatory  as  to  the  rate  but  effective  to.  prevent 
the  Commission  from  fixing  a  higher  rate,  since  the  granting  of  the 
injunction  would,  in  effect,  result  in  the ,  determination  by  the  court 
that  the  specific  rate  sought  to  be  enforced  by  the  utility  was  a  reason- 
able rate,  and  the  court  has  no  power  to  fix  rates.  Bronx  Gas  &  E.  Co. 
v.  Public  Service  Commission  (X.  Y.)  512. 

II.  Jurisdiction,  powers,  and  duties  of  Commission. 

a.  In  general. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see  Con- 
stitutional Law,  3-12. 

Power  of  Commission  to  enforce  contract  rates  not  provided  for  in  filed 
schedule,  see  Discrimination,  1. 

Power  of  Georgia  Commission  to  grant  change  in  rates  without  a  hear- 
ing, see  Procedure.  2. 

Statement  that  the  Commission  must  at  each  stage  of  rate  making 
use  its  own  judgment  in  each  particular  case,  p.  39. 

2.  The  Railroad  Commission  of  this  state  has  by  statute  authority 
to  fix  just  and  reasonable  gas  rates  to  be  paid  by  the  consumers  to  the 
corporation  owning  or  operating  public  gas  plants.  Atlanta  v.  At- 
lanta Gaslight  Co.  (Ga.)  728. 

3.  The  Railroad  Commission  of  this  state  has  statutory  power  to 
prescribe  schedules  of  "just  and  reasonable  rates"  of  charges  for  services 
by  electric  light  and  power  companies.  Atlanta  v.  Georgia  R.  &  Power 
Co.   (Ga.)   734. 

4.  By  the  provisions  of  the  Public  Service  Commission  Law  of 
Maryland,  the  whole  question  of  rates  to  be  charged  for  railway  service 
in  the  city  of  Baltimore  was  committed  by  the  legislature  to  the  de- 
termination in  the  first  instance  by  the  Commission,  subject  to  review 
by  the  courts  as  provided  by  the  law;  and  this  is  true  as  to  any  ter- 
ritory added  to  the  city  limits.     Re  United  R.  &  Electric  Co.   (Md.)   1. 

q.  A  change  in  the  tariffs  of  a  railroad  company,  voluntarily  made, 
reducing  rates  to  all  shippers  on  all  commodities,  at  all  stations  in 
thin  state,  becomes  effective  without  obtaining  the  consent  of  the  Rail- 
road and  Warehouse  Commission  in  the  manner  provided  by  chapter 
176,  Gen.  Laws  1905  (Gen.  Stat.  1913,  §§  4200-4297).  National  Eleva- 
tor Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Minn.»   109. 

6.  After  rates  have  been  reduced,  the  original  rate  cannot  be  re- 
stored without  the  consent  of  the  Commission  after  a  hearing  upon 
notice,  a  finding  that  the  reinstatement  of  such  rate  will  be  a  fair  and 
reasonable  change  in  rates,  and  an  order  or  other  action  on  the  part  of 
P.U.R.1920A.  67 
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the  Commission  sanctioning  the  change.    National  Elevator  Co.  ▼.  Chica- 
go, M.  &  St.  P.  R.  Co.  (Minnw)  109. 

7.  The  Michigan  Public  Utilities  Commission  has  power  to  pass 
upon  an  application  for  authority  to  increase  telephone  rates,  which 
had  been  filed  with  the  Railroad  Commission  and  came  over  to  the 
Public  Utilities  Commission  as  an  unfinished  and  undisposed  of  matter, 
although  no  new  petition  had  been  filed  with  the  latter  Commission.  Re 
Valley  Home  Teleph.  Co.  (Mich.)  859. 

8.  The  Michigan  Public  Utilities  Commission  has  power  to  change 
telephone  rates  which  had  been  fixed  by  the  Railroad  Commission, 
regardless  of  any  lack  of  power  to  change  franchise  rates.  Re  Valley 
Home  Teleph.  Co.  (Mich.)  859. 

9.  A  public  utility,  whose  rates  have  been  declared  to  be  just  and 
reasonable  by  the  Pennsylvania  Commission,  cannot  thereafter,  within 
a  period  of  three  years,  file  a  schedule  of  increased  rates  within  the 
consent  of  the  Commission.  New  Castle  v.  Mahoning  &  S.  R.  &  Li^ht  Co. 
(Pa.)   337. 

10.  The  Colorado  Commission,  upon  the  reversal  of  an  order  fixing 
the  division  of  new  rates,  and  the  remand  of  the  case  for  further  pro- 
ceedings has  full  power  to  order  restitution  if  it  determines,  upon  the 
rehearing,  that  there  is  an  amount  to  be  restored.  .Denver  &  S.  L.  R.  Co. 
v.  Chicago,  B.  &  Q.  R.  Co.  (Colo.)  654. 

11.  A  rate  fixed  by  a  Commission  will  not  be  permitted  to  stand 
until  such  time  as  the  Commission  consents  to  its  change,  where  it 
appears  that  after  a  subsequent  statute  fixing  lower  rates  has  been 
declared  unconstitutional,  the  court  has  expressly  adjudged  that  the 
Commission,  notwithstanding  the  invalidity  of  the  rate  statute,  has  no 
power  to  enforce  its  rate  order;  and,  under  such  circumstances,  it  can- 
not be  said  that  the  question  of  the  Commission's  power  is  not  res 
judicata.  Public  Service  Commission  v.  Brooklyn  Borough  Gas  Co,  (N. 
Y.)  434. 

b.  Statutory  power  to  change  contract  rates. 

12.  The  power,  which  the  Missouri  Commission  has,  of  changing 
franchise  rates  will  be  exercised  only  for  good  cause  shown.  Re  Lafay- 
ette Teleph.  Co.    (Mo.)    169. 

13.  The  New  York  Commission,  as  agent  of  the  legislature,  has 
power  to  change  a  rate  fixed  by  contract  between  a  utility  and  a  city, 
which  provided  that  nothing  in  the  contract  should  be  considered  as 
preventing  the  legislature  from  regulating  the  rate  in  question.  Fuhr- 
mann  v.  International  R.  Co.   (N.  Y.  2d)  183. 

14.  The  provisions  of  Civil  Code  1910,  §  2662,  which  restrict  the 
power  of  the  Railroad  Commission  in  regard  to  contracts  existing  at 
the  time  of  the  passage  of  the  act  embodied  in  that  section,  and  con- 
tracts which  might  be  made  subsequently  to  that  act,  apply  alike  to 
all  of  the  several  classes  of  companies  specified  in  the  act.  Atlanta  v. 
Georgia  P.  &  Power  Co.  (Ga.)  734. 

15.  That  part  of  the  proviso  of  the  Civil  Code  1910,  §  2662,  which  de- 
clares "that  this  act  shall  not  •  •  •  impair  nor  invalidate  any 
P.U.R.1920A. 
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future  contract  or .  ordinance  ot-anyuihHlnfeipi<lity;  as 'to  the  public 
usee  of  such  company,  that  shall  receive  the  assent  of  the  Railroad 
Commission,"  does  not  deprive  the  Railroad  Commission  of  power,  after 
assenting  to  a  contract  or  ordinance  of  the  character  mentioned  in 
Buch  provision,  made  after  the  passage  of  the  act,  to  revise  or  make  new 
rates,  where  future  conditions  render  the  rates  specified  in  the  con-tract 
or  ordinance  unreasonable  and  unjust  to  the  companies  or  to  the  public. 
Atlanta  v.  Georgia  R.  &  Power  Co'.  (Ga.)  734^. 

c.  Power  in  home-rule  cities. 

16.  The  Colorado  Public  Utilities  Act  of  1918,  giving  the  Commission 
jurisdiction  over  public  utility  rates,  is  not  applicable  to  the  rates 
of  a  telephone  company  for  local  service  within  the  city  and  county  of 
Denver,  jurisdiction,  over  such  rates,  by  virtue  til  art.  20  of  the  Colo- 
rado Constitution,  as  amended  in  1912,  being  vested  in  the  local 
authorities.    Denver  v.  Mountain  States  Tele  ph.  &  Teleg.  Co.  (Colo.)  23S. 

III.  Reasonableness  of  rates}  factors  to  be  considered. 

.  • 

Discussion  of  unreliability  of  comparing  rates  of  other  utilities  in 
neighboring  communities,  p.  75(5. 

*  *  . 

a.  In  general 

17.  The  New  Jersey  Commission  will  not  guarantee  that,  in  fixing  the 
rates  of  a  gas  company,  it  will  allow  such  additional  charges  as  will 
cover  the  additional  cost  of  gas  purchased  from  a  coke  company  which 
is  not  a  public  utility  subject  to  the  jurisdiction  of  the  Commission. 
Re  Public  Service  Gas  Co.  (N..J.)  233. 

b.  Effect  of  competition. 

18.  To  fix  fares  on  an  interurban  railway  on  a  theoretical  rate  base, 
without  regard  to  the  competitive  conditions  under  which  the  service 
is  Tendered,  is  impracticable,  and,  therefore,  unsound.  Re  San  Fran- 
cisco-Oakland Terminal  R.   (Cal.)   115. 

c.  Character  of  service. 

19.  In  establishing  a  new  schedule  of  increased  telephone  rates  for 
a  utility  operating  in  several  communities,  an  exception  was  made  to 
the  general  rate  increase  in  favor  of  subscribers  connected  with  a 
certain  line,  where  the  evidence  showed  that  the  .line  was  in  very 
poor  service  condition.    Re  Wyoming  &  N.  Teleph.  Co.  (Neb.)  95. 

d.  Value  of  service. 

20.  The  mere  fact  that  patrons  have  been  given  a  service  for  years 
at  an  extremely  low  charge  should  not  prevent  a  Commission  from 
fixing  a  charge  based  on  what  the  service  is  reasonably  worth,  although 
P.U.R.1920A. 
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the  increase  will  amount  to  100  per  cent.     Be  Bevier  Teleph.  Co.  (Mo.) 
SO. 

e.    Advantages  of  competition. 

21.  The  contention  that  a  city  in  the  heart  of  a  natural  gas  belt 
should  not  be  required  to  pay  as  much  as  other  communities  twenty 
miles  or  more  away,  since  the  service  does  not  cost  as  much,  has  some 
merit  and  requires  consideration  where  circumstances  warrant,  but  the 
theory  underlying  it  cannot  be  carried  to  the  extreme  limit,  since  it 
would  require  a  difference  in  price  between  residents  of  the  same  city  de- 
pendent upon  the  location  of  their  homes  with  relation  to  the  source 
of  supply.    Andover  v.  Empire  Gas  &  Fuel  Co.  (N.  Y.  2d.)  702. 

/.  Burden  of  proof  as  to  reasonableness  of  rates. 

22.  Except  in  cases  of  common  carriers,  the  rule  is  that  where 
rates  even  if  long  established,  have  been  increased,  the  burden  of  proof 
is  upon  the  complainants  to  show  that  the  new  rates  are  unjust  or 
unreasonable.    Nyack  v.  Rockland  Light  &  P.  Go.   (N.  Y.  2d)   754. 

23.  The  Missouri  Commission  will  not  dismiss  a  proceeding  for  an 
increase  in  utility  rates  during  a  period  of  turbulent  times  in  the 
general  business  affairs  of  the  world  on  the  mere  technical  ground  that 
the  petitioner  has  not  fully  discharged  the  burden  of  proof  resting 
upon  it.    Re  Western  Union  Teleg.  Co.  (Mo.)  661. 

&4.  Although  upon  a  complaint  against  the  reasonableness  of  exist- 
ing rates,  there  is  no  evidence  before  the  Commission  except  that  pre- 
sented by  the  utility  in  support  of  the  rates,  the  Commission  may  take 
notice  of  the  reports  of  the  company  to  the  Commission,  and  the  gen- 
eral facts  affecting  the  utility.  Nyack  v.  Rockland  Light  &  P. -Co.  (N. 
Y.  2d)  754. 

25.  In  granting  an  increase  of  rates  to  a  water  company,  the  Nevada 
Commission  refused  to  permit  the  company  to  increase  the  rates  of 
certain  consumers  only,  in  the  absence  of  any  evidence  that  the  rates 
were  inequitable,  since  it  must  be  presumed  that  existing  rates  are 
equitable,  and  if  the  utility  needs  additional  revenue,  every  consumer 
should  contribute  his  just  proportion  of  the  same.  Re  Carson  Water  Co. 
(Nev.)  664. 

IV.  Rate  schedules;  notice  of  change,  filing,  and  effective  date. 

26.  A  public  service  corporation  has  the  positive  right  to  file 
schedules  giving  notice  of  a  proposed  change  in  rates  without  any 
action  on  the  part  of  the  Commission,  unless  the  rates  affected  have 
theretofore  been  fixed  and  are  effective  under  an  order  of  the  Commis- 
sion, and  such  filing  is  no  evidence  that  the  Commission  has  approved 
the  rates  named  in  the  schedule.  Goshen  v.  Wallkill  Transit  Co.  (N.  Y. 
2d)  309. 

27.  An  existing  rate  fixed  by  a  New  York  Commission  cannot,  upon 
an  adjudication  that  such  rate  is  invalid,  be  changed  except  upon  thirty 
P.U.R.1920A. 


INDEX.  1061 

RATES— continued. 

days'  notice  to  the  Commission  as  required  by  subdivision  12,  of  §  66, 
of  the  Public  Service  Commissions  Law.  Public  Service  Commission  v. 
Brooklyn  Borough  Gas  Co.   (N.  Y.)   434. 

23.  A  Commission  order  fixing  rates,  and  the  company's  written 
acceptance  thereof,,  are  in  effect  a  compliance  with  §  66  of  the  New 
York  Public  Service  Commissions  Law  requiring  the  filing  of  notice 
of  changes  in  rates.  Public  Service  Commission  v.  Brooklyn  Borough 
Gas  Co.  (N.  Y.)  434. 

•  29.  A  movable  desk  on  the  mezzanine  floor  of  a  railroad  terminal, 
which  desk  was  used  by  an  agent  of  a  transfer  company  in  writing  out 
baggage  receipts,  is  not  an  office  within  the  meaning  of  the  New  York 
Public  Service  Commissions  Law,  §  28,  requiring  the  posting  of  sched- 
ules of  rates  in  every  station,  "or  office."    Levett  v.  Draper  (N.  Y.)  868. 

30.  A  schedule  of  rates  published  and  filed  by  a  railroad  company, 
•providing  for  the  absorption  by  the  company  of  the  switching  charges 
of  connecting  carriers  at  the  destination  of  shipments,  where,  under  its 
schedules  of  rates  theretofore  puMished  and  filed,  the  shipper  was 
required  to  pay  such  charges,  is  a  change  in  an  existing  tariff,  and  not 
a  "first  instance  tariff,"  within  the  meaning  of  chapter  176,  Gen.  Laws 
1905  (Gen.  Stat.  1913,  §§  4290-4297).  National  Elevator  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Minn.)  109., 

F.  Kinds  and  classes  of  rates. 

a,  In  general 

Discussion  of  kinds  of  rates  to  cover  the  fixed  charges  and  con- 
struction charges,  p.  473. 

Discussion  of  cost-plus  plan  of  charging  for  hot  water  service,  p. 
493. 

Discussion  of  difference  between  cost-plus  plan  of  determining  rates 
and  ordinary  method,  p.  498. 

b.  Minimum  bill  and  service  charge* 

Discussion  of  relation  of  readiness-to-serve  charge  and  consump- 
tion charge,  p.  322. 

Discussion  of  amount  of  service  charge  as  affecting  amount  of  con- 
sumption charge,  p.  323. 

31.  A  "readiness-to-serve"  charge  is  based  upon  the  fact  that  it 
cost  the  utility  money  to  keep  the  plant  in  condition  to  render  im- 
mediate service  to  each  of  its  patrons,  whether  he  draws  upon  it  or 

not.     Sellersville  v.  Highland  Gas  Co.  (Pa.)  321. 

i 

YI.  Discrimination. 

Discrimination  in,  see  Discrimination,  2-16. 

YII.  Bates  of  particular  utilities. 

Discussion  of  difference  between  electric  power  rates  and  electric 
lighting  rates  for  residences,  p.  806. 
P.U.R.1920A. 
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,.  32.  An  organic  .schooj  fljatxict  cannot  be  given  a  special  rate  as 
an  offpeak  user,, where  it,  .cannot  hind  itself  to  take  the  service  only 
during  offpeak  hours.  School  District  of  St.  Joseph  v.  St.  Joseph  R. 
Light,  Heat  &  P,.  Co.  (Mo.)  559.  . 

33.  In  determining,  a  schedule  of  electric  rates,  the  Wisconsin  Com- 
mission endeavored  to  design  one  which  would  not  only  produce  the 
required  revenues,  but  rqsulj,  in  an  economic  use  of  the  energy  by  con- 
sumers; and,  rather  than  include  provisions  which  would  necessitate 
estimates  of  transformer  losses  on  rural  and  power  consumers,  the 
Commission,  in  the  case  of  rural  consumers,  provided  for  a  differential 
in  the  rate,  and,  in  the  case  of  power  consumers,  recommended  the 
installation  of  disconnecting  switches  for  the  large  users  which  would 
permit  cutting  the  transformers  off  when  not  in  use.  Re  Elkhart  lake 
Light  &  P.  Co.  (Wis.)  345. 

« 

ft.  Heating. 

Formula  showing  factors  entering  into  determination  of  heat  laws, 
p.  477. 

Discussion  of  various  rules  for  determining  amount  of  radiation 
required  in  a  heating  consumer's  premises,  p.  476. 

34.  A  form  of  rate  for  hot  water  heating,  in  which  fixed  charges 
are  separated  from  consumption  charges,  cannot  be  established  because 
there  is  no  practical  meters  for  hot  water  heating  service.  Re  Spring- 
held  Gas  &  E.  Co.  (111.)  446.. 

c.  Interurban  railway. 

35.  In  view  of  the  great  burden  placed  upen  interurban  railroads 
because  of  the  abnormal  war  conditions,  newspapers,  especially  when 
they  have  increased  their  rates  to  the  public  100  per  cent,*  should  bear 
a  proportionate  share  of  the  additional  burden  of  the  railways.  Plain 
Dealer  Pub.  Co.  v.  Cleveland  &  E.  Traction  Co.  (Ohio)  818. 

*  » 

d.  Street  railway*. 

1.  In  general. 

Discussion. of  "cost  of  service"  plans  of  regulating  rates  of  street 
railway,  p.  53. 

Discussion  concerning  the  advisability  of  establishing  an  automatic 
cost  basis  of  fares,  p.  405. 

Discussion  of  danger  of  increasing  street  railway  rates  where  there 
is  jitney  competition,  p.  JL06. 

Statement  that  street  railway  with  the  present  cost  of  labor  and 
materials,  cannot  remain  solvent  on  prewar  fares,  p.  208. 

Discussion  of  elements  to  be  considered  in  establishing  an  equitable 
system  for  street  railway  fares  in  a  large  city  with  suburban  districts, 
p.  390.  , 

Discussion  of  equities  of  zone  system  of  street  railway  fares,  p.  297. 
P.U.R.1920A. 
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Discussion  of  respective  merits  of  zone  and  flat  street  railway 
fares,  p.  .300. 

Discussion  of  serious  effect  of  discontinuing  zone  system  of  fares 
before  giving  it  a  fair  test;  p,  301. 

Discussion  of  effect  of  boycott  of  street  railway  rates,  p.  302. 

Statement  that  fair  test  of  new  system  of  street  railway  rates 
cannot  be  had  where  it  had  been  made  an  issue  during  the  existing 
political  campaign,  p.  297. 

Discussion  of  use  of  tokens  to  pay  street  railway  fares,  p.  393. 

Discussion  of  right  of  regular  street  railway  riders  to  have  an 
advantage  of  lower  ticket  rates,  p.  391. 

Discussion  of  street  railway  fares  in  various  cities,  p.  938. 

36.  A  suburban  street  railway  rider,  who  enjoys  the  advantages  of 
a  greater  load  factor  because  of  the  suburban  cars  carrying  city  passen- 
gers during  off  peak  hours,  and  who  *  also  enjoy  the  same  transfer 
privileges  as  city  passengers,  mu.- 1  bear  some  portion  of  the  cost  of  the 
more  expensive  tripper  service  during  rush  hours,  although  such  service 
is  mainly  consigned  to  the  urban  districts.  Re  Milwaukee  Electric  R. 
&  Light  Co.  (Wis.)  361. 

2.  Zone  fares. 

37.  In  granting  an  increase  in  street  railway  Tates,  the  Maryland 
Commission  refused  to  extend  the  city  rates  to  the  portion  of  the 
second  .zone  lying  outside  of  the  city  remaining  after  a  portion  thereof 
had  been  annexed  to  the  city,  where  such  extension  would  result  in  a 
loss  in  revenue  approximating  the  increase  in  revenue  to  be  obtained 
by  the  increase  in  rates.    Re  United  R.  &  Electric  Co.  (Md.)  1. 

3,  Fares  for  school  children. 

38.  The  term  "school  children"  as  used  in  an  order  of  the  Nebraska 
Commission,  requiring  a  street  railway  company  to  carry  children  at 
reduced  rates,  embraces  children  attending  public  schools  and  those  at- 
tending any  school  attendance  at  which  excuses  attendance  at  the  pub- 
lic school,  including  pupils  of  the  Teachers  College  High  School  who 
are  pursuing  only  the  high  school  course,  and  not  including  persons 
taking  high  school  work  and  at  the  same  time,  pursuing  studies  in  the 
university.    Re  Lincoln  Traction  Co.  (Neb.)  328. 

39.  The  term  "school  year"  as  used  in  an  order  of  the  Nebraska 
Commission,  requiring  a  street  railway  company  to  carry  children  at 
reduced  rates  during  the  school  year,  is  sufficiently  broad  to  include 
sessions  of  any  sehools  at  any  time  during  the  year,  if  the  instruction 
given  is  of  the  same  grade  as  given  in  the  public  schools.  Re  Lincoln 
Traction  Co.    (Neb.)    328. 

40.  The  term  "school  day,"  as  used  in  an  order  of  the  Nebraska  Com- 
mission, requiring  a  street  railway  company  to  carry  children  at  re- 
duced rates  on  school  days,  includes  all  that  part  of  the  day  during 
which  instruction  is  given,  and  sufficient  time  before  the  opening  and 
P.U.R.1920A. 
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after  the  closing  of  the  day's  session  to  enable  pupils  to  go  to  the  school 

and  return  to  their  homes.    Re  Lincoln  Traction  Co.  (Neb.)  328. 

e.  Telephones* 

1.  In\general. 

41.  A  reciprocal  agreement  between  telephone  companies  with  ref- 
erence to  a  free  exchange  area,  may  be  allowed  to  stand,  notwithstand- 
ing a  toll  charge  would  be  fairer  to  the  subscribers,  where  all  of  the 
parties  in  interest  are  in  favor  of  the  existing  arrangment.  Drake  v. 
Dunkirk  &  F.  Teleph.  Co.  (tf.  Y.  2d)  872. 

2.  Installation  charges. 

Discussion  of  theory  on  which  telephone  service  connection  charges 
are  based,  p.  566. 

42.  A  telephone  service  connection  charge,  applicable  to  all  new 
subscribers,  cannot  be  justified  on  the  theory  that  it  protects  the  utility 
against  the  additional  cost  of  short  time  subscribers.  Public  Service 
Commission  v.  Southwestern  Bell  Teleph.  Co.   (Mo.)   564. 

3.  Removal  charges, 

43.  The  Missouri  Commission  will  not  approve  a  schedule  of  charges 
for  moves  and  changes  applicable  to  all  telephone  companies,  since  the 
cost  of  this  service  varies  in  different  localities.  Public  Service  Com- 
mission v.  Southwestern  Bell  Teleph.  Co.   (Mo.)   564. 

4.  Switching  charges, 

44.  Owners  of  farmers'  telephone  lines  'receiving  switching  service 
should  be  required  to  pay  what  such  service  is  reasonably  worth, 
although  such  amount  may  be  in  excess  of  what  the  rendering  of  the 
service  costs  the  telephone  company.    Re  Bevier  Teleph.  Co.  (Mo.)  90. 

5.  Toll  charges. 

45.  A  telephone  system,  whereby  a  guest  at  a  hotel  may  call  a  per- 
son on  the  long  distance  line,  and  when  the  person  called  is  secured 
the  toll  operator  calls  up  the  hotel  clerk  and  informs  him  of  the  call 
and  the  amount  of  charge;  and  the  latter  then  goes  to  the  hotel  booth 
and  deposits  the  charge,  and  then  goes  to  the  hotel  switchboard  and 
makes  connection  with  the  guest's  room,  imposes  extra  service  upon 
the  company  beyond  ordinary  toll  calls,  and  the  rate  schedule  should 
provide  therefor.*  Whitworth  v.  Mountain  States  Teleph.  &  Teleg.  Co. 
(Idaho)  536. 

6.  Long  and  short  line  subscribers. 

46.  Under  ordinary  telephone  rate  schedules,  short  line  subscribers 
are  made  to  bear  a  part  of  the  cost  on  the  lines  of  the  long  line  sub- 
P.U.R.1920A. 
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scribers,  since  the  former  receive  benefits  by  the  connection  with  the 

latter.    Wikum  v.  Wisconsin  Teleph.  Co.   (Wis.)   356. 

47.  If  a  telephone  company  sets  up  a  rate  schedule  providing  for  a 
higher  rental  for  subscribers  beyond  a  fixed  radius  than  for  subscrib- 
ers within  that  radius,  it  should  be  deemed  to  have  provided  for  any 
additional  costs  by  means  of  such  higher  rental.  Wikum  v.  Wisconsin 
Teleph.  Co.  (Wis.)  356. 

/.  Water. 

1.  In  general. 

48.  Rates  for  water  to  large  consumers  as  low  as  3  miles  per  1000 
gallons  and  in  no  instance  higher  than  2.6  cents  per  1000  gallons,  are 
manifestly  unjust  per  se  to  the  company  and  to  the  other  consumers. 
Waldron  v.  Muncy  Water  Supply  Co.  (Pa.)  315. 

2.  Fire  protection. 

49.  The  amount  of  water  consumed  in  extinguishing  fires  has  little 
or  no  bearing  on  the  rates  to  be  fixed  for  fire  protection  service.  Re  Car- 
son Water  Co.  (New)  664. 

50.  All  municipalities  should  be  required  to  pay  an  equitable  amount 
for  services  rendered  by  water  company  for  fire  protection  and  other 
services,  since  such  service  benefits  the  entire  community,  whether  the 
particular  property  owners  are  receiving  service  from  the  water  utility 
or  not.    Re  Carson  Water  Co.  (Xev.)  664. 

READINESS  TO  SERVE. 

Basis  of  readiness-to-serve  charge,  see  Rates,  31. 

■ 

RECONNECTING  CHARGE. 

Charge  for  reconnection  upon  discontinuance  of  service  for  non- 
payment, see  Payment,  2. 

RECORD. 

Waiver  of  point  in,  see  Appeal  aicd  Review,  2. 

RECORDS. 

See  Accounting. 

REDUCED  RATES* 

Because  of  defective  meters,  see  Discrimination,  2. 
Right  of  railroad  under  Minnesota  statute  to  reduce  or  increase 
rates  without  consent  of  Commission,  see  Rates,  5,  6. 

REMAND. 

Procedure  upon  remand  of  case,  see  Appeal  and  Review,  14,  15. 
Power  of  Colorado  Commission  on  remand  of  case,  aee  Commis- 
sions, 10. 
P.U.R.1920A. 
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See  Appeal  and  Review;  Injunction;  Mandamus. 

REPAIRS  AND  REPLACEMENTS. 

Deduction  for  depreciation  items  charged  to  operating  expenses, 
see  Depreciation,  3. 

Expense  of  repairs  and  replacements  of  street  railways,  see  Re- 
turn, 11,  12. 

REPARATION. 

Because  of  defective  meters,  see  Discrimination,  2. 


Repeal  of  confiscatory  rate  statute,  as  rendering  injunction  suit 
moot,  where  ownership  of  fund  from  excess  fares  is  involved, 
see  Appeal  and  Review,  L 

REPLACEMENTS. 

See  Repaibs  and  Replacements. 

REPORTS. 

See  Accounting. 

REPRODUCTION  COST. 

t'se  of  unit  prices  in  ascertaining  reproduction  cost,  see  Valua- 
tion, 6-9. 


Care  of  depreciation  reserve,  see  Depreciation,  12-17. 
RETURN. 

I.  In  general,  1-2. 
II.  Basis  upon  which  return  is  to  be  computed,  3—8. 

III.  Gross  income,   6—8. 

IV.  Consideration  of  operating  expenses,  9—27. 

a.  In  general,  9,  10.  '  * 

i 

o.  Repairs,  replacements,  and  maintenance,  11,  U?. 

c.  Commission  expenses,  13. 

d.  Taxes,   14—16. 

1.  In  general,  14. 

2.  Federal  income  .taxes,  Id,  16. 

e.  Salaries,   bonuses,   pensions,   etc.,    17—19* 

f.  Uncoil  ectable  accounts,  20. 

g.  Contributions  to  charities,  21,  22. 
h.  Bond  discount,  28. 

i.  Depreciation,  24,  25. 

j.  Items  chargeable  to  operation  or  capital,  26,  27. 

1.  General  office  expenses,  26. 

2.  Cost  of  new  natural  gas  wells  and  pipe  lines,  27. 
P.U.R.1020A. 
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V.  Reasonableness  of  return,  28—68. 

.  a.  In  general,  28+&0. 
b.  Amount  utility  is  entitled  to  earn,  31—35. 
e.  Factors  to  be  considered,  36—45.  , 

1.  In  general,  36—38. 

2.  Efficiency  of  management  and  character  of  service, 

39. 

3.  Value  and  cost  of  service,  40,  41* 

4.  Fixed  charges,    42,   43. 

5.  Past  earnings  or  deficits,  44,  46. 

d.  Return  as  a  whole,  46—52. 

1.  In  general,  46,  41. 

2.  Street  railway  system  regarded  as  a  unit,  48. 

3.  Each  class  of  service  as  self -sustaining,  47—51. 

4.  Each  department  of  utility  as  self -sustaining,  62. 

e.  War  conditions ;  emergency  relief,  63—55. 

f.  Reasonableness  of  particular  amounts,   66—65, 

1.  Electricity,    66—58. 

2.  Heating,  60. 

3.  Interurban  railways,   60* 

4.  Natural  gas,  61. 

6.  Street  railways,  62. 

6.  Telephones,  63,  64. 

7.  Water,  65. 

g.  Confiscation,  66—68. 

VI.  Net  income;  dividends,  60,  70* 

1.  In  general. 

1.  There  is  no  law  in  Idaho  permitting  or  authorizing  municipali- 
ties to  give  financial  aid  to  street  railways.  Re  Boise  Valley  Trac- 
tion Co.  (Idaho)  525. 

2.  Rate  increases  will  not  effect  a  complete  ox  permanent  remedy 
for  a  utility  resting  on  an  unsound  financial  structure.  Re  San  Fran- 
cisco-Oakland Terminal  R.   (Gal.)  116. 

II.  Basis  upon  which  return  is  to  be  computed. 

8.  The  Indiana  Commission  is  inclined  tp  protect  the  investment 
honestly  and  prudently  invested  in  the*  utility  property.  Re  Indiana 
Fuel  &  Light  Co.  (Ind.)  414. 

4.  Rates  based  upon  value  must  be  based  upon  "fair  present  value" 
which  cannot  be  determined  by  the  abnormally  high  prices  following 
war.    Re  United  R.  &  Electric  Co.  (Md.)  1. 

5.  During  a  period  of  social  unrest  and  abnormally  high  prices 
resulting  from  the  war,  rates  should  be  based  upon  the%  corporate  re- 
quirements of  the  utility,  rather  than  upon  fair  value  or  upon  a  war 
emergency.    Re  United  R.  &  Electric  Co.  (Md.)  1. 

P.U.R.1920A.  i  • 
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III.  Gross  income. 

Table  showing  estimated  return  from  various  rates  of  fare  on  urban 
and  interurban  railway,  p.  058. 

Discussion  of  amount  of  falling  off  in  street  railway  traffic  upon 
increasing  fares,  p.  138. 

Discussion  of  effect  of  increasing  street  railway  fares  to  reduce 
patronage,  p.  532. 

Methods  of  estimating  street  railway  passenger  revenues  where 
different  rates  of  fare  are  charged,  p.  20. 

Table  showing  increases  in  revenue  passengers  on  United  Rail- 
ways &  Electric  Company  of  Baltimore,  p.  10. 

Discussion  of  number  of  street  railway  passengers  buying  tickets 
at  specified  reduced  rates,  p.  47.  " 

Table  showing  number  of  street  railway  passengers  in  Washington 
making  use  of  tickets  at  reduced  rates,  p.  49. 

Methods  of  estimating  future  street  railway  revenue  passengers 
and  car  miles  operated,  p.  17. 

Statement  that  estimates  of  future  earnings  and  expenses  based 
upon  past  results  necessarily  assume  that  there  will  be  no  improve- 
ment in  operating  efficiency,  p.  36. 

Discussion  of  weight  to  be  given  to  petitions  of  citizens  and  the 
views  of  employees,  in  passing  upon  financial  need  of  street  railways, 
p.  530. 

6.  A  Commission  cannot  order  a  street  railway  company  to  re- 
turn to  a  5-cent  fare,  where  it  is  known  that  costs  have  greatly  in* 
creased,  and  that  street  railway  companies  all  over  the  country  had 
been  permitted  to  increase  their  fares,  and  the  highest  court  of  the 
state  has  decided  that  the  company  cannot  be  compelled  to  adhere  to 
a  5-cent  fare.     Re  Public  Service  R.  Co.   (N.  J.)   294. 

7.  In  a  proceeding  to  fix  rates  for  a  street  railway  company,  the 
Wisconsin  Commission  estimated  the  operating  revenues  for  the  year 
as  four  times  the  revenues  for  the  months  of  May,  June,  and  July, 
Bince  the  earnings  in  those  months  in  1916  and  1917  were  approximately 
one-fourth  of  the  earnings  for  the  calendar  years  of  1916  and  1917. 
Re  Milwaukee  Electric  R.  &  Light  Co.  (Wis.)  301. 

8.  Good  business  judgment  indicates  the  unwisdom  of  putting  into 
effect  greatly  increased  street  railway  fares  that  immediate  receipts 
may  be  largely  increased  to  take  care  of  deferred  maintenance,  after 
which,  consideration  can  be  given  to  lowering  the  rates,  particularly 
where  the  expenditures  will  necessarily  be  spread  over  many  months, 
and  the  company's  credit,  with  a  moderate  increase,  which,  over  a  con- 
siderable period,  will  enhance  the  net  receipts,  will  be  restored  propor- 
tionately.   Fuhrmann  v.  International  R.  Co.  (X.  Y.  2d)   133. 

XV.  Consideration  of  operating  expenses, 

a.  In  general 

Effect  of  charging  overhead  expenses  to  operation,  see  Valuation,  16. 
P.U.R.1920A. 
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Formula  for  showing  amount  of  coal  chargeable  to  heating  service 
of  combined  heating  and  electric  plant,  p.  501. 

Discussion  of  proper  method  of  charging  for  cost  of  supervision  of 
new  construction,  p.  748. 

a     Discussion  of  duty  of  utility  to  obtain  best  prices  for  materials 
purchased,  p.  234. 

0.  Subscribers  of  a  telephone  company  should  not  be  charged  with 
the  traveling  expenses  of  nonresident  general  officers  from  their  homes 
to  the  place  of  business.    Re  Lafayette  Teleph.  Co.  (Mo.)  109.  " 

10.  The  Indiana  Commission  stated  that  eighty  pounds  of  coal  con- 
sumption per  square  foot  of  radiation  per  season  should  be  the  max- 
imum allowance  for  coal  for  the  heating  service  of  a  combined  electric 
and  hot  water  heating  plant.  Re  Indiana  General  Service  Co.  (Ind.) 
489. 

b.  Repairs,  replacements,  and  maintenance* 

Table  showing  street  railway  operating  costs  per  passenger,  p.  940. 

Table  of  comparative  operating  ratio,  maintenance  of  way  per 
car  mile,  maintenance  of  equipment  per  car  mile,  and  power  expenses 
per  car  mile  of  various  street  railways,  p.  955. 

Table  showing  way  and  structures  maintenance  of  Milwaukee 
Street  Railway  on  basis  of  prewar  costs,  p.  369. 

Statement  showing  results  of  study  as  to  increases  In  cost  of  main- 
tenance of  way  and  structures,  labor,  and  materials,  p.  370. 

Statement  showing  increase  in  cost  of  equipment  labor,  and  mate- 
rials, p.  376. 

Table  showing  equipment  expense  of  Milwaukee  City  Railway  on 
basis  of  prewar  costs,  p.  370. 

Discussion  of  policy  of  not  disturbing  rate  structure  because  of 
fluctuations  in  maintenance  costs,  p.  378. 

11.  Average  expenditures  for  actual  maintenance  over  a  period  of 
years  rather  than  information  gained  by  an  audit  examination  covering 
a  brief  period,  furnishes  the  most  reliable  index  as  to  what  are  normal 
expenditures  for  way  and  structure  maintenance.  Re  Milwaukee  Elec- 
tric R.  A  Light  Co.  (Wis.)  361. 

12.  In  working  out  an  allowance  for  way  and  structure  maintenance 
of  a  street  railway,  the  Wisconsin  Commission  used  two  base?:  First, 
using  average  expenses  per  year  per  books,  reduced  to  the  level  of  pre- 
war prices,  and  applying  to  this  cost  the  estimated  increase  in  present 
day  costs  over  prewar  costs;  second,  applying  to  the  adjusted  figures 
for  such  maintenance  for  the  calendar  year  of  1916,  the  estimated  in- 
crease in  the  cost  of  labor  and  materials  for  1919  over  1916.  Re  Mil- 
waukee Electric  R.  &  Light  Co.  (Wis.)  361. 

c.  Commission  expenses* 

13.  A  reasonable  allowance  for  rate  procedure  expenses  may  properly 
be  included  as  an  operating  expense,  where  an  excessive  rate  of  return 
P.U.R.1920A. 
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the  increase  will  amount  to  100  per  cent.     Re  Bevier  Teleph.  Co.  (Mo.) 

*>. 

e.    Advantages  of  competition. 

21.  The  contention  that  a  city  in  the  heart  of  a  natural  gas  belt 
should  not  be  required  to  pay  as  much  as  other  communities  twenty 
miles  or  more  away,  since  the  service  does  not  cost  as  much,  has  some 
merit  and  requires  consideration  where  circumstances  warrant,  but  the 
theory  underlying  it  cannot  be  carried  to  the  extreme  limit,  since  it 
would  require  a  difference  in  price  between  residents  of  the  same  city  de- 
pendent upon  the  location  of  their  homes  with  relation  to  the  source 
of  supply.    Andover  v.  Empire  Gas  &  Fuel  Co.  (N.  Y.  2d.)  702. 

/.  Burden  of  proof  as  to  reasonableness  of  rates. 

22.  Except  in  cases  of  common  carriers,  the  rule  is  that  where 
rates  even  if  long  established,  have  been  increased,  the  burden  of  proof 
is  upon  the  complainants  to  show  that  the  new  rates  are  unjust  or 
unreasonable.    Nyack  v.  Rockland  Light  &  P.  Go.  (N.  Y.  2d)   754. 

23.  The  Missouri  Commission  will  not  dismiss  a  proceeding  for  an 
increase  in  utility  rates  during  a  period  of  turbulent  times  in  the 
general  business  affairs  of  the  world  on  the  mere  technical  ground  that 
the  petitioner  has  not  fully  discharged  the  burden  of  proof  resting 
upon  it.    Re  Western  Union  Teleg.  Co.  (Mo.)  661. 

&4.  Although  upon  a  complaint  against  the  reasonableness  of  exist- 
ing rates,  there  is  no  evidence  before  the  Commission  except  that  pre- 
sented by  the  utility  in  support  of  the  rates,  the  Commission  may  take 
notice  of  the  reports  of  the  company  to  the  Commission,  and  the  gen- 
eral facts  affecting  the  utility.  Nyack  v.  Rockland  Light  &  P.  -Co.  (N. 
Y.  2d)  754. 

25.  In  granting  an  increase  of  rates  to  a  water  company,  the  Nevada 
Commission  refused  to  permit  the  company  to  increase  the  rates  of 
certain  consumers  only,  in  the  absence  of  any  evidence  that  the  rates 
were  inequitable,  since  it  must  be  presumed  that  existing  rates  are 
equitable,  and  if  the  utility  needs  additional  revenue,  every  consumer 
should  contribute  his  just  proportion  of  the  same.  Re  Carson  Water  Co. 
(Nev.)  664. 

IV.  Rate  schedules;  notice  of  change,  filing,  and  effective  date. 

26.  A  public  service  corporation  has  the  positive  right  to  file 
schedules  giving  notice  of  a  proposed  change  in  rates  without  any 
action  on  the  part  of  the  Commission,  unless  the  rates  affected  have 
theretofore  been  fixed  and  are  effective  under  an  order  of  the  Commis- 
sion, and  such  filing  is  no  evidence  that  the  Commission  has  approved 
the  rates  named  in  the  schedule.  Goshen  v.  Wallkill  Transit  Co.  (N.  Y. 
2d)  309. 

27.  An  existing  rate  fixed  by  a  New  York  Commission  cannot,  upon 
an  adjudication  that  such  rate  is  invalid,  be  changed  except  upon  thirty 
P.U.R.1920A. 
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days'  notice  to  the  Commission  as  required  by  subdivision  12,  of  §  66, 
of  the  Public  Service  Commissions  Law.  Public  Service  Commission  v. 
Brooklyn  Borough  Gas  Co.   (X.  Y.)  434. 

28.  A  Commission  order  fixing  rates,  and  the  company's  written 
acceptance  thereof,,  are  in  effect  a  compliance  with  §  66  of  the  New 
York  Public  Service  Commissions  Law  requiring  the  filing  of  notice 
of  changes  in  rates.  Public  Service  Commission  v.  Brooklyn  Borough 
Gas  Co.  (N.  Y.)  434. 

>  29.  A  movable  desk  on  the  mezzanine  floor  of  a  railroad  terminal, 
which  desk  was  used  by  an  agent  of  a  transfer  company  in  writing  out 
baggage  receipts,  is  not  an  office  within  the  meaning  of  the  New  York 
Public  Service  Commissions  Law,  §  28,  requiring  the  posting  of  sched- 
ules of  rates  in  every  station,  "or  office."    Levett  v.  Draper  (N.  Y.)  868. 

30.  A  schedule  of  rates  published  and  filed  by  a  railroad  company, 
•providing  for  the  absorption  by  the  company  of  the  switching  charges 
of  connecting  carriers  at  the  destination  of  shipments,  where,  under  its 
schedules  of  rates  theretofore  published  and  filed,  the  shipper  was 
required  to  pay  such  charges,  iB  a  change  in  an  existing  tariff,  and  not 
a  "first  instance  tariff,"  within  the  meaning  of  chapter  176,  Gen.  Laws 
1905  (Gen.  Stat.  19] 3,  §§  4290-4297).  National  Elevator  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Minn.)  109., 

V.  Kinds  and  classes  of  rates, 

a.  In  general 

Discussion  of  kinds  of  rates  to  cover  the  fixed  charges  and  con- 
struction charges,  p.  473. 

Discussion  of  cost-plus  plan  of  charging  for  hot  water  service,  p. 
493. 

Discussion  of  difference  between  cost-plus  plan  of  determining  rates 
and  ordinary  method,  p.  498. 

o.  Minimum  bill  and  service  charge* 

Discussion  of  relation  of  readiness-to-serve  charge  and  consump- 
tion charge,  p.  322. 

Discussion  of  amount  of  service  charge  as  affecting  amount  of  con- 
sumption charge,  p.  323. 

31.  A  "readiness-to-serve"  charge  is  based  upon  the  fact  that  it 
co6t  the  utility  money  to  keep  the  plant  in  condition  to  render  im- 
mediate service  to  each  of  its  patrons,  whether  he  draws  upon  it  or 

not.     Sellersville  v.  Highland  Gas  Co.  (Pa.)  321. 

i 

VI.  Discrimination, 

Discrimination  in,  see  Dibcbimi nation,  2-16. 

VII.  Rates  of  particular  utilities. 

Discussion  of  difference  between  electric  power  rates  and  electric 
lighting  rates  for  residences,  p.  806. 
P.U.R.1920A. 
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.  j.  32.  An  organiz^.  .schoo)  4i*trict  caoinot  be  given  a  special  rate  as 
an  off  peak  user, ,  where  ii^cannot  bind  itself  to  take  the  service  only 
during  offpeak  hours.  School  Pi  strict  of  St.  Joseph  v.  St.  Joseph  R. 
Jaght>  Heat  &  I>,  Co.  (Mo.)  559.  : 

.  33.  In  determining,  a  schedule  of  electric  rates,  the  Wisconsin  Com- 
mission endeavored  to  design  one  which  would  not  only  produce  the 
required  revenues,  but  rqsujj,  in  an, economic  use  of  the  energy  by  con-f 
sumers;  and,  rather  than  include  provisions  which  would  necessitate 
estimates  of  transformer  losses  on  rural  and  power  consumers,  the 
Commission,  in  the  case  of  rural  consumers,  provided  for  a  differential 
in  the  rate,  and*  in  the  case  of  power  consumers,  recommended  the 
installation  of  disconnecting  switches  for  the  large  users  which  would 
permit  cutting  the  transformers  off  when  not  in  use.  Re  Elkhart  Lake 
Light  &  P.  Co.  (Wis.)  345. 

...       ft.  Heating. 

Formula  showing  factors  entering  into  determination  of  heat  laws, 
p.  477. 

Discussion  of  various  rules  for  determining  amount  of  radiation 
required  in  a  heating  consumer's  premises,  p.  476. 

34.  A  form  of  rate  for  hot  water  heating,  in  which  fixed  charges 
are  separated  from  consumption  charges,  cannot  be  established  because 
there  is  no  practical  meters  for  hot  water  heating  service.  Re  Spring- 
field Gas  &  E.  Co.  (111.)  446 ,  ,    . .      , 

c.  Interurbdn  railway. 

35.  In  view  of  the  great  burden  placed  upen  interurban  railroads 
because  of  the  abnormal  war  conditions,  newspapers,  especially  when 
they  have  increased  their  rates  to  the  public  100  per  cent,-  should  bear 
a  proportionate  share  of  the  additional  burden  of  the  railways.  Plain 
Dealer  Pub.  Co.  v.  Cleveland  &  E.  Traction  Co.  (Ohio)  818. 

d.  Street  railways* 

•  '  1.  In  general. 

Discussion  of  "cost  of  service"  plans  of  regulating  rates  of  street 
railway,  p.  53. 

Discussion  concerning  the  advisability  of  establishing  an  automatic 
cost  basis  of  fares,  p.  405. 

Discussion  of  danger  of  increasing  street  railway  rates  where  there 
is  jitney  competition,  p.  J.96*  « 

Statement  that  street  railway  with  the  present  cost  of  labor  and 
materials,  cannot  remain  solvent  on  prewar  fares,  p.  298. : 

Discussion  of  elements  to  be  considered  in  establishing  an  equitable 
system  for  street  railway  fares  in  a  large  city  with  suburban  districts, 
p.  390.  ,     j 

Discussion  of  equities  of  zone  system  of  street  railway  fares,  p.  297. 
P.U.R.1920A. 
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Discussion  qf  respective  merits  of  zone  and  flat  street  railway 
fares,  p.. 300. 

Discussion  of  serious  effect  of  discontinuing  zone  system  of  fares 
before  giving  it  a  fair  test;  p,  301. 

Discussion  of  effect  of  boycott  of  street  railway  rates,  p.  302. 

Statement  that  fair  test  of  new  system  of  street  railway  rates 
cannot  be  had  where  it  had  been  made  an  issue  during  the  existing 
political  campaign,  p.  297. 

Discussion  of  use  of  tokens  to  pay  street  railway  fares,  p.  393. 

Discussion  of  right  of  regular  street  railway  riders  to  have  au 
advantage  of  lower  ticket  rates,  p.  391. 

Discussion  of  street  railway  fares  in  various  cities,  p.  938. 

36.  A  suburban  street  railway  rider,  who  enjoys  the  advantages  of 
a  greater  load  factor  because  of  the  suburban  cars  carrying  city  passen- 
gers during  offpeak  hours,  and  who '  also  enjoy  the  same  transfer 
privileges  as  city  passengers,  mu.*t  bear  some  portion  of  the  cost  of  the 
more  expensive  tripper  service  during  rush  hours,  although  such  service 
is  mainly  consigned  to  the  urban  districts.  Re  Milwaukee  Electric  R. 
&  Light  Co.  (Wis.)  361. 

2.  Zone  fares, 

37.  In  granting  an  increase  in  street  railway  rates,  the  Maryland 
Commission  refused  to  extend  the  city  rates  to  the  portion  of  the 
second  zone  lying  outside  of  the  city  remaining  after  a  portion  thereof 
had  been  annexed  to  the  city,  where  such  extension  would  result  in  a 
loss  in  revenue  approximating  the  increase  in  revenue  to  be  obtained 
by  the  increase  in  rates.    Re  United  R.  &  Electric  Co.  (Md.)  1. 

8.  Fares  for  school  children. 

38.  The  term  "school  children"  as  used  in  an  order  of  the  Nebraska 
Commission,  requiring  a  street  railway  company  to  carry  children  at 
reduced  rates,  embraces  children  attending  public  schools  and  those  at- 
tending any  school  attendance  at  which  excuses  attendance  at  the  pub- 
lic school,  including  pupils  of  the  Teachers  College  High  School  who 
are  pursuing  only  the  high  school  course,  and  not  including  persons 
taking  high  school  work  and  at  the  same  time,  pursuing  studies  in  the 
university.    Re  Lincoln  Traction  Co.  (Neb.)  328. 

39.  The  term  "school  year"  as  used  in  an  order  of  the  Nebraska 
Commission,  requiring  a  street  railway  company  to  carry  children  at 
reduced  rates  during  the  school  year,  is  sufficiently  broad  to  include 
sessions  of  any  schools  at  any  time  during  the  year,  if  the  instruction 
given  is  of  the  same  grade  as  given  in  the  public  schools.  Re  Lincoln 
Traction  Co.    (Neb.)    328. 

40.  The  term  "school  day,"  as  used  in  an  order  of  the  Nebraska  Com- 
mission, requiring  a  street  railway  company  to  carry  children  at  re- 
duced rates  on  school  days,  includes  all  that  part  of  the  day  during 
which  instruction  is  given,  and  sufficient  time  before  the  opening  and 
P.U.R.1920A. 
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after  the  closing  of  the  day's  session  to  enable  pupils  to  go  to  the  school 

and  return  to  their  homes.    Re  Lincoln  Traction  Co.  (Neb.)  328. 

e.  Telephones. 

1.  ln\generaX. 

41.  A  reciprocal  agreement  between  telephone  companies  with  ref- 
erence to  a  free  exchange  area,  may  be  allowed  to  stand,  notwithstand- 
ing a  toll  charge  would  be  fairer  to  the  subscribers,  where  all  of  the 
parties  in  interest  are  in  favor  of  the  existing  arrangment.  Drake  v. 
Dunkirk  &  F.  Teleph.  Co.  (N.  Y.  2d)  872. 

2.  Installation  charges. 

Discussion  of  theory  on  which  telephone  service  connection  charges 
are  based,  p.  566. 

42.  A  telephone  service  connection  charge,  applicable  to  all  new 
subscribers,  cannot  be  justified  on  the  theory  that  it  protects  the  utility 
against  the  additional  cost  of  short  time  subscribers.  Public  Service 
Commission  v.  Southwestern  Bell  Teleph.  Co.   (Mo.)   564. 

3,  Removal  charges. 

43.  The  Missouri  Commission  will  not  approve  a  schedule  of  charges 
for  moves  and  changes  applicable  to  all  telephone  companies,  since  the 
cost  of  this  service  varies  in  different  localities.  Public  Service  Com- 
mission v.  Southwestern  Bell  Teleph.  Co.   (Mo.)    564. 

4.  Switching  charges. 

44.  Owners  of  farmers'  telephone  lines  'receiving  switching  service 
should  be  required  to  pay  what  such  service  is  reasonably  worth, 
although  such  amount  may  be  in  excess  of  what  the  rendering  of  the 
service  costs  the  telephone  company.    Re  Bevier  Teleph.  Co.   (Mo.)   90. 

5.  Toll  charges. 

45.  A  telephone  system,  whereby  a  guest  at  a  hotel  may  call  a  per- 
son on  the  long  distance  line,  and  when  the  person  called  is  secured 
the  toll  operator  calls  up  the  hotel  clerk  and  informs  him  of  the  call 
and  the  amount  of  charge*,  and  the  latter  then  goes  to  the  hotel  booth 
and  deposits  the  charge,  and  then  goes  to  the  hotel  switchboard  and 
makes  connection  with  the  guest's  room,  imposes  extra  service  upon 
the  company  beyond  ordinary  toll  calls,  and  the  rate  schedule  should 
provide  therefor.*  Whitworth  v.  Mountain  States  Teleph.  &  Teleg.  Co. 
(Idaho)   536. 

0.  Long  and  short  line  subscribers. 

46.  Under  ordinary  telephone  rate  schedules,  short  line  subscribers 
are  made  to  bear  a  part  of  the  cost  on  the  lines  of  the  long  line  sub- 
P.U.R.1920A. 
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scribers,  since  the  former  receive  benefits  by  the  connection  with  the 

latter.     VVikum  v.  Wisconsin  Teleph.  Co.   (Wis.)   356. 

47.  If  a  telephone  company  sets  up  a  rate  schedule  providing  for  a 
higher  rental  for  subscribers  beyond  a  fixed  radius  than  for  subscrib- 
ers within  that  radius,  it  should  be  deemed  to  have  provided  for  any 
additional  costs  by  means  of  such  higher  rental.  Wikum  v.  Wisconsin 
Teleph.  Co.  (Wis.)  356. 

f.  Water. 

1.  In  general. 

48.  Rates  for  water  to  large  consumers  as  low  as  3  mile?  per  1000 
gallons  and  in  no  instance  higher  than  2.6  cents  per  1000  gallon*,  are 
manifestly  unjust  per  se  to  the  company  and  to  the  other  consumers. 
Waldron  v.  Muncy  Water  Supply  Co.  (Pa.)  815. 

2.  Fire  protection. 

49.  The  amount  of  water  consumed  in  extinguishing  fires  has  little 
or  no  bearing  on  the  rates  to  be  fixed  for  fire  protection  service.  Re  Car- 
son Water  Co.   (Nev.)  664. 

50.  All  municipalities  should  be  required  to  pay  an  equitable  amount 
for  services  rendered  by  water  company  for  fire  protection  and  other 
services,  since  such  service  benefits  the  entire  community,  whether  the 
particular  property  owners  are  receiving  service  from  the  water  utility 
or  not.    Re  Carson  Water  Co.  (Xev.)  664. 

READINESS  TO  SERVE. 

Basis  of  readiness-to-serve  charge,  see  Rates,  31. 

RECONNECTING  CHARGE. 

Charge  for  reconnection   upon  discontinuance  of  service  for  non- 
payment, see  Payment,  2. 

RECORD. 

Waiver  of  point  in,  see  Appeal  and  Review,  2. 

RECORDS. 

See  Accounting. 

REDUCED  RATES. 

Because  of  defective  meters,  see  Discrimination,  2. 
Right  of  railroad  under  Minnesota  statute  to  reduce  or  increase 
rates  without  consent  of  Commission,  see  Rates,  5,  6. 

REMAND. 

Procedure  upon  remand  of  case,  see  Appeal  and  Review,  14,  15. 
Power  of  Colorado  Commission  on  remand  of  case,  see  Commis- 
sions, 10. 
P.U.R.1920A. 
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/.  Reasonableness  of  particular  amounts. 

1.  Electricity. 

56.  An  allowance  of  8  per  cent  for  return  on  the  fair  present  value 
of  the  property  of  an  electric,  gas,  and  steam  heat  utility,  was  held 
reasonable.     Fargo  v.  Union  Light,  Heat  &  P.  Co.   (N.  D.)   764. 

57.  The  Missouri  Commission  refused  to  increase  the  rates  of  an 
electric  company,  although  such  rates  were  producing  a  return  of  only 
4.64  per  cent  on  the  value  of  the  property,  where  it  appeared  that  the 
company  had  lost  business  and,  therefore,  lost  revenue  because  of  its' 
failure  to  keep  its  generating  plant  in  a  good  operating  condition, 
and  it  further  appeared  that  the  average  earnings  of  the  electric  de- 
partment during  the  last  five-year  period  would  still  exceed  a  reason- 
able return.    Re  St.  Joseph  R.  Light,  Heat  &  P.  Co.   (Mo.)   542. 

58.  A  return  amounting  to  6.88  per  cent  or  of  5.27  per  cent  if  cer- 
tain allowances  for  amortization  be  included,  cannot  be  considered  un- 
reasonably high.    Nyaek  v.  Rockland  Light  &  P.  Co.  (X.  V.  2d)  754. 

2.  Heating. 

59.  A  return  of  7  7"""  cent  on  the  value  of  heating  property  is. 
justified  under  present  abnormal  conditions  when  there  is  taken  into 
consideration  the  fact  that  the  rate  of  return  allowed  is  safeguarded 
to  the  greatest  degree  possible  under  state  regulation,  that  the  rate 
of  return  is  net  after  the  tax  burden  has  been  discharged,  that  a  con- 
siderable part  of  the  capital  is  borrowed  and  bears  a  low  interest  rate, 
that  there  is  no  showing  of  extraordinarily  efficient  service,  and  that 
the  heating  utility  is  an  advantageous  addition  to,  though  not  a  by- 
product operation  of,  a  greater  utility  operation.  Re  Indiana  General 
Service  Co.   (Ind.)   489. 

3.  Interurban  railways. 

60.  A  rate  of  return  of  5  per  cent  on  the  depreciated  reproduction 
cost  of  interurban.  railway  property  is  not  unreasonably  low  in  the 
case  of  a  utility  which  has  not  been  successful  in  the  past  and  is 
operating  under  competitive  conditions,  and  a  street  railways  operated 
in  connection  therewith  is  earning  a  satisfactory  income.  Re  San 
Francisco-Oakland  Terminal  R.  (Cal.)  115. 

4.  Natural  gas. 

61.  Rates  of  a  natural  gas  company  which  produced  a  return  of 
about  2.5  per  cent  on  the  investment,  are  not  unreasonable.  Allegany 
v.  Keystone  Gas  Co.   (N.  Y.  2d)   307. 

5.  Street  railways. 

62.  A  return  of  from  2.75  per  cent  to  3.1  per  cent  for  a  street  rail- 
way company,  dependent  upon  the  valuation  of  the  property  used,  is 
PU.R.1920A. 
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grossly  inadequate,  and  rates  yielding  a  theoretical  return  of  6.74 
per  cent  to  7.67  per  cent  are  not  unreasonable  in  view  of  the  continued 
upward  trend  of  cost  and  the  possibility  of  loss  of  traffic  from  the 
increase  in  rates.    Re  Gary  Street  R.  Co,  (Ind.)  101. 

0.  Telephones. 

63.  Rates  which  produce  a  return  of  less  than  6  per  cent  on  the 
value  of  a  telephone  company's  property,  cannot  be  said  to  be  unjust 
or  unreasonable,  where,  there  has  been  no  accumulation  of  excessive 
earnings.    Drake  v.  Dunkirk  &  F.  Teleph.  Co.  (N.  Y.  2d)  872. 

64.  A  telephone  company  will  not  be  permitted  to  increase  its  rates, 
which,  for  depreciation  and  return,  yield  11.05  per  cent  on  the  value 
of  the  property  as  fixed  by  the  utility's  experts.  Re  Lafayette  Teleph. 
Co.   (Mo.)    169. 

7.  Water. 

65.  The  Nevada  Commission  fixed  the  rates  of  a  water  company  to 
yield  a  return  of  7.4  per  cent  on  the  valuation  of  the  property.  Re 
Carson  Water  Co.  (Nev.)  664. 

g.  Confiscation, 

66.  A  sufficiently  convincing  prima  facie  ease  for  a  preliminary  in- 
junction against  an  alleged  confiscatory  rate  statute  is  made  out  where 
the  evidence  points  very  directly  to  the  probability  that  the  plaintiff 
has  been  suffering  loss  for  a  considerable  period.  Bronx  Gas  &  E.  Co. 
t.  Public  Service  Commission   (N.  Y.)   517. 

67.  It  is  not  a  sufficient  answer  to  an  allegation  that  a  statutory 
public  utility  rate  has  been  confiscatory  since  a  certain  date,  in  an 
action  to  enjoin  the  enforcement  of  such  rate,  that  the  period  of  loss 
has  laid  wholly  within  the  period  of  the  war.  Bronx  Gas  &  E.  Co.  v. 
Public  Service  Commission  (N.  Y.)  517. 

68.  An  action  to  enjoin  the  enforcement  of  an  alleged  confiscatory 
utility  rate  statute  should  be  dismissed  in  toto,  where  it  appears  that 
its  primary  purpose  is  the  fixation  by  the  court  of  a  new  rate  rather 
than  an  injunction  against  a  confiscatory  statutory  rate,  since  the 
courts  have  no  power  to  fix  rates.  Bronx  Cas  &  E.  Co.  v.  Public  Serv- 
ice Commission  (N.  Y.)  517. 

VI.  Net  income;  dividends. 

69.  The  dividends  paid  to  the  stockholders  by  a  natural  gas  com- 
pany, whose  life  is  determined  by  the  life  of  the  gas  fields  from  which 
it  obtains  its  supply,  cannot  in  their  entirety  be  treated  as  earnings; 
but  such  part  thereof  as  will  repay  to  the  stockholders  their  invest- 
ment within  the  probable  life  of  the  plant  must  be  treated  as  a  return 
to  them  of  their  capital.  Clarksburg  Light  &  Heat  Co.  v.  Public  Serv- 
ice Commission  (W.  Va.)  639. 

P.U.R.1920A. 


1078  INDEX. 

RETURN— continued. 

70.  It  is  grossly  unfair  to  the  present  and  immediate  future  pa- 
trons to  provide  in  rates  large  sums  of  money  necessary  either  to  pay 
for  deferred  maintenance  accruing  during  the  period  of  the  war,  or  to 
set  up  depreciation  reserves  which  could  hare  been  easily  set  up  had 
dividends  upon  the  common  stock  not  been  paid  during  the  period  of 
the  war.    Re  United  R.  &  Electric  Co.  (Md.)  1. 

RETURN  AS  A  WHOLE. 

Consideration  of  reasonableness  of  return  as  a  whole,  gee  Retunt, 
46-52. 


.:   See  Return. 

REVIEW. 

Review  of  Commission  decisions,  see  Appeal  and  Review. 

RHODE  ISLAND. 

Effect  of  order  that  appeal  shall  not  act  as  stay,  see  Appeal  and 
Review,  11-13. 

Validity  of  statute  authorizing  one  justice  of  the  supreme  court 
to  make  order  that  appeal  shall  not  act  as  stay,  see  Consti- 
tutional Law,  1. 

RUSH  HOUR  SERVICE. 

Suburban  passengers  to  bear  portion  of  expense  of  tripper  service 
during  rush  hours,  see  Rates,  36. 

#» 

SAFETY. 

Safety  of  street  railway  passengers  as  within  police  power  of  state, 

see  Constitutional  Law,  21. 
Of  depreciation  fund,  see  Depreciation,  13. 

SAFETY  APPLIANCES. 

Order  requiring  compliance  with  state  statute  as  to  safety  appli- 
ances on  cars  in  interstate  commerce,  as  involving  Federal 
question,  see  Appeal  and  Review,  17. 

State  statute  relative  to  safety  appliances  on  rear  end  cars  as 
invalidated  by  Federal  statute  with  reference  to  construction 
of  mail  cars,  see  Interstate  Commerce,  7. 

SALARIES. 

. .  As  an  operating  expense,  see  Return,  17-19. 

SALE. 

Amounting  to  consolidation  or  merger,  see  Consolidation,  Mebqbb, 
and  Sale. 
P.U.R.1920A. 
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SCHEDULES. 

Power  of  Commission  to  enforce  contract  rates  not  provided  for  in 
filed  schedule,  see  Discrimination,  1. 

Right  of  consumer  to  deviation  from  filed  schedules,  tee  Discrimi- 
nation, 5,  6. 

SCHOOLS. 

Right  to  reduced  rates  under  Missouri  statute,  see  Discrimina- 
tion, 8. 

School  district  as  large  consumer,  entitled  to  reduced  rates,  see 

Discrimination,  11. 
School  district  as  off  peak  electric  consumer,  see  Rates,  32. 
Meaning  of   term   "school   children"   as   used   in   orjler   requiring 

street  railway  to  give  reduced  fare,  see  Rates,  38. 
Meaning  of  term  "school  year"  as  used  in  order  requiring  street 

railway  company  to  give  reduced  fare,  see  Rates,  39. 
Meaning  of  term  "school  day"  as  used  in  order  requiring  street 

railway  company  to  give  reduced  fare,  see  Rates,  40. 

SECURITIES. 

Protection  of  purchasers  of  securities  bearing  high  interest  rates, 

see  Retubn,  35. 
Allowance  for  discount  on,  see  Valuation,  20. 

SECURITY  ISSUES. 


I.  In  general, 
II.  Purpose,  5. 

III.  Amount,  0,  7. 

IV.  Kind  of  securities,  8. 

Jurisdiction  of   Commission  to   permit  consolidation   of  utilities,   see 

Consolidation,  Merqbb,  and  Saub,  6,  7. 
Protection  of  purchasers  of  securities  bearing  high  interest  rates,  see 

Retubn,  35. 
Valuation  for  security  issue  purposes,  see  Valuation,  11-15. 

* 

X.  In  general. 

,   Discussion   of  evil   effects   of   "financing   the  equity"   or   pledging 
stock  to  secure  bonds,  p.  138. 

1.  In  advertising  an  issue  of  securities,  It  is  improper  to  state 
that  the  securities  have  been  approved  by  the  Pennsylvania  Commis- 
sion, where  the  statute  merely  requires  the  utility  to  file  the  statutory 
notice  with  the  Commission,  and  no  such  approval  had  or  could  be 
secured  or  was  required  under  the  statute.  Boyle  v.  Wilkes-Barre  Co. 
(Pa.)  98. 

2.  There  is  not  such  a  variance  between  the  statement  in  an  ad- 
vertisement as  to  securities,  that  the  proceeds  would  be  used  to  in- 
crease the  capacity  of  the  plant,  and  the  statement  in  the'  certified'  of 
notification,  that  the  issue  was  to  provide  funds  to  pay  accounts  and 
P  J.R.1920A. 


t 


1080   ,  INDEX. 

SECURITY  ISSUES— continued. 

bills  and  for  improvements,  betterments,  additions  and  extensions,  and 
the  acquisition  of  property,  and  for  working  capital  and  other  capital 
expenditures,  as  to  invalidate  the  issue.'  Boyle  v.  Wilkes-Barre  Co. 
(Pa.)  98. 

3.  The  Xew  Jersey  Commission  refused  to  approve  a  mortgage 
given  by  a  religious  association  which  covers  nonutility  property  as 
well  as  utility  property,  since  in  the  event  of  default  of  payment  of 
interest  on  the  bonds,  it  could  not  be  ascertained  whether,  the  default 
was  due  to  the  operation  of  the  utilities  or  to  the  operation  of  the 
nonutility  property.  Re  Ocean  Grove  Camp  Meeting  Asso.  (N.  J.) 
681. 

4.  An  order  of  the  Public  Service  Commission,  approving  the  issue 
of  first  preferred  stock  for  the  purpose  of  retiring  an  equal  amount 
at  par  of  bonds,  under  a  plan  for  the  consolidation  of  certain  railroads, 
is  valid  where  the  approval  is  conditioned  upon  a  vote  of  two- thirds 
in  interest  of  the  common  stock.  Brown  v.  Boston  &  M.  R.  (Mass.) 
221. 

//.  Purpose. 

5.  The  difference  between  an  8  per  cent  return  on  the  property  of 
a  utility  and  the  amount  actually  earned  by  it  under  a  rate  fixed  by 
the  .Commission,  should  not  be  taken  as  the  basis  for  the  issuance  of 
securities,  but  the  proper  remedy  is  an  application  to  the  Commission 
to  increase  rates.    Re  Black  Diamond  Water  Co.  (Cal.)  160. 

III.  Amount. 

Discussion  of  danger  to  utility  where  the  underlying  indebtedness 
approaches  the  value  of  property,  p.  417. 

6.  A  public  utility  whose  outstanding  bonds  cover,  or  more  than 
cover,  the  total  value  of  the  property  of  the  plant,  cannot  hope  to 
attract  additional  capital  to  meet,  from  time  to  time,  its  corporate 
requirements,  and  such  a  situation  necessarily  discredits  bonds  with 
the  investing  public.    Waldron  v.  Muncy  Water  Supply  Co.  (Pa.)  315. 

7.  The  Vermont  Commission  refused  upon  consolidation  to  permit 
the  issuance  of  new  securities  approximately  double  the  amount  of  the 
properties  proposed  to  be  acquired.  Re  Colonial  Power  &  L.  Co.  (Vt.) 
215. 

TV.  Kind  of  securities. 

8.  Financing  a  large  portion  of  the  investment  by  means  of  short- 
term  papers  is  objectionable  because  of  the  higher  interest  rate  that 
must  be  paid  on  such  securities,  and  also  because  of  the  danger  of 
financial  embarrassment  in  the  event  the  company  is  called  upon  to 
pay  the  securities  when  due.    Re  Wyoming  &  N.  Teleph.  Co.  (Neb.)  95. 

SEGREGATION. 

See  Apportionment. 
P.U.R.1920A. 
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SEPARATION  OF  GRADES. 

See  Crossings. 

SERVICE, 

I.  Jurisdiction,  powers,  and  duties  of  Commission,  1—6* 

a.  In  general,  1,  2. 

b.  Physical  connection  of  street  railways,  3. 
o.  Over  sidetracks,  4,  6. 

d.  Effect  of  Federal  control,  6. 
MM.  Jurisdiction  of  courts,  7. 
III.  Jurisdiction  of  municipalities,  8,  9. 
IV.  Duty  to  render  service,  10,  11. 
V.  Extensions,  12—16. 

a.  In  general,  12,  IS. 

b.  Consumers  guaranty  or  deposits,  14,  16. 

VI.  Abandonment  or  discontinuance  of  service,  10— 19* 
VMM.  Discrimination. 
VMMM.  Service  by  particular  utilities,   20—36. 

a.  Automobiles,  20. 

b.  Mnterurban  railways,  21,  22, 

c.  Natural  gas,  23. 

d.  Railroads,  24—28. 

1.  Mn  general,  24—26. 

2.  Sidetracks,  21. 

3.  Effect  of  Federal  control,  28. 

e.  Street  railways,  29—36. 

1.  Mn  general,  29—31. 

2.  One-man  cars,  32—36. 

Service  to  one  patron  as  public,  convenience,  see  Certificates  or  Con- 
venience and  Necessity,  3. 

Character  of  existing  service  as  affecting  admission  into  occupied  ter- 
ritory, see  Monopoly  and  Competition,  2-6. 

Payment  for,  see  Payment. 

Character  of,  as  factor  to  be  considered  in  fixing  rates,  see  Rates,  19. 

Value  of ,  aa  factor  to  be  considered  in  fixing  rates,,  see  Rates,  20. 

Inadequacy  of  service  as  factor  to  be  considered  in  fixing  return,  see 
Return,  39. 

Value  and  cost  of  service  as  factor  to  be  considered  in  fixing  return, 
see  Return,  40,  41. 

Each  class  of  service  to  be  self-supporting,  see  Return,  49-51* 

J.  Jurisdiction,  powers,  and  duties  of  Commission* 

a.  Mn  general. . 

Discussion  of  power  of  Commission  to  authorize  abandonment  of 
street  railway  service,  p.  854. 

Discussion  of  power  of  Indiana  Commission  to  authorize  abandon- 
ment of  street  railway  service,  p.  854. 
P.U.R.1920A. 
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1.  A  bridge  erected  by  a  town,  over  which  the  location  granted  by 
the  'town  officiate  carries  the  tracks  of  a  street  railway,  is  a  "bridge 
erected  by  any  municipality"  within  the  meaning  of  §  77  of  fcftapter MRl 
of  the  Revised  Laws  of  Maine,  prescribing  the  duties  of  the  Public 
Utilities  Commission  with  reference  to  the  safety  of '•  bridges'*  ever  which 
street  railway  tracks  are  laid.     Re  Rockport  (Me;)   72.     » 

2.  The  X*w  York  Commission  cannot  compel  a  foreign  natural  gas 
company  to  transport  gas  into  New  York,  although,  upon  an  investi- 
gation, it  might  determine  whether  the  present  price  charged  by  the 
producing  company  to  the  local  distributing  company  was  reasonable, 
and,  if  found  unreasonable,  fix  a  lower  rate.  Allegany  v.  Keystone  Gas 
Co.  (N.  Y.  2d)  307. 

b.  Physical  connection  of  street  railways. 

3.  ,¥he~  statutes  of  this  state  confer  power  upon  the  Corporation 
Commission  to  investigate  all  complaints  in  reference  to  the  physical 
connections  and  transfers -at  all  junction  points,  incorporated  towns, 
villages,  and  communities,  and  upon  investigation  of  such  complaint, 
or  upon  its  own  motion,  may  require  any  Btreet  railway  company  to 
make  physical  connection,  or  establish  and  maintain  such*  transfer 
facilities  as  the  public  interests  may  reasonably  require,  and  as  may 
be  reasonable  and  fair  to  the  companies  to  be  affected;  and -in  a  case 
where  the  complainant  in  its  complaint  prays  for  an  order  to  be  made 
permitting  it  to  use  jointly  with  another  street  railway  its  track  or 
line  and  span  wires,  and  fixing  the  terms  of  such  joint  use,  >the  Com- 
mission upon  a  hearing  of  such  complaint,  after  proper  notice,  may 
make  a  valid  order  that  a  transfer  system  be  installed  by  the  two 
companies,  designating  the  point  of  transfer,  and  fixing  the  rate  to  be 
charged  for  joint  service,  and  providing  how  and  when  a  division  of 
such  charges  between  the  companies  may  be  made.  Tulsa  Street  R.  Co. 
v.  Oklahoma  Union  R.  Co.   (Qkla.)   591. 

o.  Over  8idet rucks. 

4.  Under  chapter  191,  of  the  North  Dakota  Session  Laws  of  1917, 
a  railroad  company  is  required  to  grant  each  and  every  application 
for  a  spur  track  wherein  the  conditions  required  by  the  statute  have 
been  met,  the  Railroad  Commission  being  given  power  at  its  discretion 
to  locate  such  sidetrack  or  spur,  and  to  order  it  properly  provided 
with  platforms  and  other  conveniences  for  loading  coal  and  other  com- 
modities.    Hought  v.  Hines    (N.  D.)    898. 

6.  Under  §  5,  paragraph  2,  of  House  Bill  97,  of  the  North  Dakota 
Session  Laws  of  1919,  the  Commission  is  required  to  find  .whether  or 
not  an  appeal  from  a  rejected  application  for  a  spur  track,  is  reason- 
able, and  if  found  to  be  so,  the  Commission  is  required  to  make  an 
order  compelling  the  railroad  company  to  comply  therewith.  Hought 
v.  Hines  (N.  D.)  898. 
P.U.R.1920A. 
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d.  Effect  of  Federal  control,,  ,  ,,        ,/      , 

6.  The  powers  of  the  Missouri  Commission  with  respect  to  spur 
tracks  are  as  broad  and  comprehensive  oVer  railroads  under  Federal 
control  as  they  were  over  railroads  prior  to  such  control.  Moore  v. 
United  States  R.  Administration   (Mo.)  685.  • 

II.  Jurisdiction  of  courts. 

7.  A  circuit  court  in  this  state  has  no  jurisdiction  in  a  suit  brought 
by  a  trustee  against  a  common  carrier  railroad  company  to  foreclose 
a  trust  deed  upon  the  properties  of  such  railroad  company  given  to  the 
trustee  to  secure  the  payment  of  the  indebtedness  of  the  railroad  com- 
pany without  the  assent  of  the  state  to  order"  the  railroad  dismantled, 
its' properties  sold  and  removed,  and  its  operation  as  a  common  carrier 
discontinued.  State  ex  rel.  Railroad  Commissioners  v.  Bullock  (Fla.) 
406. 

III.  Jurisdiction  of  municipalities. 

>  8.  The  intent  of  the  legislature  in  granting  to  a  street  railway 
a  charter,  and  giving  to  the  municipal  officers  of  a  town  through 
which  the  railway  passes,  certain  authority,  was  that  the  authority 
should  be  exercised  in  a  proper  and  reasonable  manner.  Re  Rock  port 
(Me.)  72. 

9.  The  charter  of  a  street  railway  company  authorizing  the  officers 
of  a  municipality  through  which  the  road  passes,  to  determine  what 
streets  and  ways  the  railroad  should  occupy,  and  the  distance  from 
the  sidewalk  which  the  tracks  might  be  laid,  to  determine  the  rate  of 
speed  and  other  precautions  with  reference  to  the  safety  of  operation, 
to  regulate  the  removal  of  snow  and  ice  from  the  streets,  to  require 
the  street  railway  company  to  keep  and  maintain  in  repair  such 
portions  of  the  streets  and  ways  as  were  occupied  by  the  tracks  of  the 
railway,  and  to  require  the  railway  to  make  other  repairs  in  the  streets, 
roads  and  ways,  which  in  the  opinion  of  the  municipal  officers  "may 
be  rendered  necessary  by  the  occupation  of  the  same  by  the  railroad," 
does  not  authorize  the  town  officials  to  require  the  railroad  to  keep 
in  repair  a  bridge  over  which  the  track  passes.    Re  Rockport  (Me.)  72. 

IV.  Duty  to  render  service. 

Discussion  of  correlative  duties  of  utility  and  consumers  to  obtain 
high  quality  of  service,  p.  472. 

Discussion  of  duty  of  utility  with  reference  to  repairs  and  re- 
placements, p.  24. 

10.  Adequate  service  is  as  much  a  corollary  to  fair  rates  of  return ' 
as  is  the  right  to  demand  a  fair  rate  of  return  for  adequate  service 
rendered.    Re  Milwaukee  Electric  R.  &  Light  Co.  (Wis.)  861. 

11.  It  is  the  primary  duty  of  a  street  railway  company  to  render 
adequate  service,  and  when  a  rate  increase  is  granted,  its  principal 
P.U.R.1920A.  » 
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purpose  is  to  enable  the  company  to  render  such  service.    Kansas  City 

R.  Co.  y.  Kansas  City  (Mo.)  926. 

F.  Extensions. 

a.  In  general. 

12.  The  California  Commission  will  not  require  a  street  railway  com- 
pany to  construct  an  extension  when  it  is  shown  that  the  prospective 
revenues  therefrom  will  not  equal  the  operating  cost  of  the  extension. 
Kittams  v.  Los  Angeles  R.  Corp.  (Cal.)  916. 

13.  The  increasing  cost  of  material  and  labor  should  not  have  much 
effect  upon  the  length  of  line  which  a  telephone  company  should  be  re- 
quired to  build  to  reach  a  prospective  subscriber,  where  the  community 
is  so  developed  that  subscribers  can  afford  to  pay  for  ordinary  stand- 
ards of  service.    Wikum  v.  Wisconsin  Teleph.  Co.  (Wis.)  356. 

b.  Consumers'  guaranty  or  deposits. 

Discussion  of  right  of  utility  to  make  applicants  for  service  bear 
cost  of  extension  without  arrangement  for  a  definite  return  of  money 
so  invested,  p.  508. 

*  14.  The  normal  rural  development  of  a  telephone  plant  should  be 
made  at  the  expense  of  the  company!  and  rates  fixed  accordingly,  rather 
than  have  each  rural  extension  made  upon  the  basis  of  the  subscribers 
bearing  the  cost  above  a  certain  fixed  figure.  Wikum  v.  Wisconsia 
Teleph.  Co.   (Wis.)   356. 

15.  The  rule  requiring  one  wishing  a  utility  to  go  into  new  and  un- 
developed territory,  to  furnish  some  kind  of  a  guaranty  that  the  utility- 
will  not  be  a  loser  by  the  undertaking,  applies  with  especial  force, 
where  the  applicant  does  not  seek  the  extension  for  his  own  personal 
need,  but  to  enable  him  to  dispose  of  his  property  to  better  advantage. 
Berlin  Heights  Addition  v.  Berlin  Water  Co.  (X.  H.)  865. 

YI.  Abandonment  or  discontinuance  of  service. 

Charge  for  reconnection  upon  discontinuance  of  service  for  nonpayment, 

see  Payment,  2. 
Petition  for  restoration  of  service  not  to  be  considered  action  on  penal 

bond  given  to  insure  operation,  see  Procedure,  1. 

Discussion  of  absence  of  incongruity  between  or.der  refusing  to 
compel  utility  to  resume  service  and  order  refusing  to  permit  company 
to  permanently  abandon  service,  p.  858. 

16.  A  town  should  not  be  allowed  to  enforce  unreasonable  conditions 
as  to  service  in  a  street  railway  franchise  which  would  adversely  affect 
the  service  of  the  system  as  a  whole.  Re  Gary  &  H.  Traction  Co.  (Ind.) 
200. 

17.  The  provisions  of  a  statute  requiring  a  railroad  company,  be- 
fore a  fixed  date,  to  "construct  and  open  for  use"  a  certain  line  of 
railroad,  is  not  violated  by  the  company  in  abandoning  operation  on 
P.U.R.1920A. 
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the  line,' after  it  had  attempted  to  operate  it  as  long  as  its  financial 

condition  would  permit.    Lee  v.  Berkshire  Street  R.  Co.  (Mass.)  206. 

18.  The  Maine  Commission  refused  to  permit  a  street  railway  com- 
pany, which  had  temporarily  abandoned  service  because  of  lack  of 
funds,  to  make  necessary  improvements,  permanently  to  abandon  serv- 
ice and  dispose  of  its  property,  where  it  had  invested  in  another  de- 
partment funds  earned  by  the  railway  operation,  sufficient  to  rehabilitate 
the  existing  railway  and  place  it  in  a  condition  to  render  service.  Re 
Oxford  Electric  Co.   (Me.)  852. 

19.  The  operation  of  a  common  carrier  railroad  is  a  business  so 
affected  with  a  public  interest  that  when  once  undertaken  and  begun  it 
cannot  be  discontinued  and  the  road  so  operated,  abandoned  and  au- 
thorized to  be  dismantled  by  a  proceeding  in  which  the  state  and  the 
public  are  not  represented,  when  such  discontinuance  and  dismantling 
has  not  been  consented  to  by  the  state.  State  ex  rel.  Railroad  Commis- 
sioners v.  Bullock  (Fla.)  406. 

VII.  Discrimination. 

Discrimination  in  service,  see  Discrimination,  III, 

VIII.  Service  by  particular  utilities, 

a.  Automobiles. 

20.  The  mere  fact  that  some  passengers  are  not  accommodated  by 
jitney  service  does  not  justify  the  admission  of  competition,  Bince  this 
may  happen  occasionally  even  though  there  are  in  use  enough  cars  to 
carry  the  average  rush-hour  crowd.    Re  Rousseau  (N.  H.)  863. 

b.  Interurban  railways. 

21.  The  service  rendered  by  interurban  railways  in  carrying  news- 
papers may  be  deemed  an  extraordinary  service,  being  a  quick  and 
easy  method  of  giving  to  the  reading  public  the  daily  newspapers  at 
their  homes  and  places  of  business  in  a  short  time  after  they  leave  the 
press.  Plain  Dealer  Pub.  Co.  v.  Cleveland  &  E.  Traction  Co.  (Ohio) 
818. 

22.  The  Ohio  Commission  will  not  sanction  a  ruling  carried  in 
the  tariff  of  interurban  railways  to  the  effect  that  newspapers  will  only 
be  carried  in  the  vestibule  of  the  car  when  space  will  permit,  since 
this  service,  to  be  of  any  benefit  either  to  the  public,  the  newspapers  or 
the  carrier  itself,  must  be  regular.  Plain  Dealer  Pub.  Co.  v.  Cleveland 
&  E.  Traction  Co.   (Ohio)   818. 

o.  Natural  gam. 

23.  A  natural  gas  company  may  be  compelled  by  mandamus  to  con- 
nect its  mains  in  streets  with  buildings  fronting  thereon  on  the  request 
of  their  owjiers,  notwithstanding  a  failing  supply,  it  appearing  that  the 
new  connections  amount  to  only  about  a  6  per  cent  increase  which  can 
P.U.R.1920A. 
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be  easily  overcome  by  the  limitation  of  leakage  and  waste.     Public 

Service  Commission  v.  Iroquois  Natural  Gas  Co.  (tt\  Y.)  671. 

« 

'  d.  Rtiilroad8. 

i 

1.  In  general, 

r 

24.  The  duty  which  rests  upon  a  railroad  to  furnish  such  service  and 
facilities  as  will  sufficiently  and  adequately  meet  the  reasonable  public 
demands  and  necessities,  exists  not  only  at  common  law,  but  in  South. 
Dakota  is  expressly  imposed  by  statute.    Re  Chicago,  M.  &  St.  P.  R.  Co. 
(3.  D.>  339; 

26,  The  general  rule  is  that  it  is  the  duty  of  every  common  carrier  to 
receive  for  carriage  and  to  carry  goods  of  any  person  tendered  to  it  for 
transportation,  provided  the  goods  are  such  as  it  holds  itself  out  as 
willing  to  carry;  and  it  is  ordinarily  the  doty  of  the  common  carrier 
to  furnish  vehicles  suitable  in  every  respect  for  the  safe  transportation 
of  the  various  kinds  of  property  which-  are  <ufcual ly  carried  by  it.  and 
any  failure  to  observe^  its  duty  in  this  regard  will  render  it  liable  for 
loss  or  injury  caused  thereby.  St.  Louis  &  San'  Francisco  R.  Co.  v. 
State   (Okla.)    605. 

26.  Where  articles'  of  an  extraordinary  character' are  offered,  a  car- 
rier is  not  bound  to  accept  them,  or  provide  facilities  of  a  different 
kind  from  those  usually  furnished  for  transportation;  hence  a  railroad 
company  was  not  required,  under  §  18,  art.  9,  of  the  Constitution,  to 
furnish  tank  cars  to  carry  the  oils  of  a  refinery.  St.  Louis  &  San  Fran- 
cisco R.  Co.  v.  State  (Okla.)  605. 

2.  Sidetrack*. 
»  ■ 

27.  The  Missouri  Commission  has  not  adopted  a  hard  and  fast  rule 

that  a  railroad  company  should  bear  the  entire  cost  of  constructing  a 
spur  or  switch  on  its  own  right  of  way.  Moore  v.  United  States  R.  Ad- 
ministration (Mo.)  585. 

8.  Effect  of  Federal  control. 

28.  General  Order  No.  15,  of  the  Director  General  of  Railroads, 
with  reference  to  new  industry  tracks,  is  inapplicable  where  the  sub- 
ject is  covered  by  state  statutes,  unless  the  granting  of  the  application 
for  such  a  track  would  place  such  an  unreasonable  burden  upon  the 
railroad  administration  as  to  make  the  construction  prohibitive.  Hought 
v.  Hines  (N.  D.)  898. 

e.  Street  railways. 

1.  In  general. 

Discussion  of  hardship  worked  on  communities  by  abandonment  of 
street  railway  service,  p.  214. 
P.U.R.1920A.* 
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Discussion  of  effect  onetime  of  loading  of  fares  necessitating  use 

of  more  than  one  coin,  p.  391.- 

Discussion  of  need  of  improvements  in  carrier  service,  p.  $8l.T  <J '  ^ 

29.  A  liberal  policy  should  be  pursued  in  making  street  railway 
schedules  if  the  company  hopes  successfully  to  compete  with  jitneys. 
Kansas  City  R.  Co.  v.  Kansas  City  (Mo.)  926. 

30.  Street  railway  cars  should  be  short-looped  whenever  prac- 
ticable showing  destination  signs,  and  should  not  be  removed  from 
service  before  reaching  their  destination,  except  in  case  Of  bad  order. 
Kansas  City  R.  Co.  v»  Kansas  City  (Mo.)  926. 

31.  If  the  needs  of  a  growing  community  are  to  be  served  adequately 
by  a  street  railway,  it  is  inevitable  that  extensions  will  be  made  be- 
fore the  population,  in  suburban  areas,  has  reached  a*  density' rfiifch  ihtart 
these  extensions  will  become  immediately  profitable  from  the  point  of 
view  of  revenues  earned  within  the  suburban  zones.  Re  Milwaukee  Elec- 
tric R.  &  Light  Co.   (Wis.)   361.  .*,  uV/  o    ».  L'Tn\  * 

2.  One- man  cars. 

Discussion  of  advantages  of  operation  of  one-man  care*  6n*fetrtfA 
railways,  p.  533.  .    .    •.     .  u 

32.  The  use  of  one-man  cars  should  be  increased  to  the  maximum 
practical  limit  with  careful  consideration  to  safety  of  passengers, 
where  a  street  railway  company  is  experiencing  difficulty  in  meeting 
operating  expenses.    Kansas  City  R.  Co.  v.  Kansas  City  (Mo.)  926. 

33.  The  Idaho  Commission  will  not  consent  to  the  operation  of  one- 
man  street  cars  if  it  feels  that  it  will  interfere  materially  with  the 
public  convenience  or  safety.  Re  Boise  Valley  Traction  Co.  (Idaho) 
525. 

34.  The  Idaho  Commission  refused  to  permit  a  street  railway  tfonv 
pany  to  operate  one-man  cars  on  lines  crossing  street  steam  railroads, 
where  the  cost  of  watchmen  at  such  crossing  would  practically  equal 
the  savings  in  operating  one-man  cars.  Re  Boise  Valley  Traction  Co. 
(Idaho)   525. 

35.  The  Idaho  Commission  will  not  authorize  ordinary  street; cars 
to  be  operated  by  one  man  until  they  are  fully  equipped  with  proper 
safety  deviceB.    Re  Boise  Valley  Traction  Co.  (Ijlaho)  525. 

SERVICE  CHARGE. 

Basis  of,  see  Rates,  31. 

SERVICE  CONNECTIONS. 

Telephone  installation  charge  against  new  subscribers  as  discrim- 
inatory, see  Discrimixatton,  14. 

* 

Mandamus  under  New  York  statute  to  compel  natural  gas  company 

to  make  service  connections,  see  Mandamus,  1.    '   ' 
Mandamus  to  compel,  see  Service,  23. 

SEVERANCE  DAMAGES, 

Allowance  ior,  in  valuation  for  municipal  acquisition,  Bee  Valua- 
tion, 10. 
P.U.R.1920A.  :    ': 
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SHORT-LINE  SUBSCRIBERS. 

Telephone  rates  for,  see  Rates,  46,  47. 

SIDETRACKS. 

Service  to  one  patron  as  public  convenience,  see  Certificates  or 
Convenience  and  Necessity,  3. 

Jurisdiction  of  Commission  to  award  damages  for  construction  of 
sidetrack,  see  Damages,  1. 

Power  of  Commission  under  North  Dakota  statute  to  regulate  rail- 
road sidetracks,  see  Service,  4. 

Burden  of  cost  of  constructing  spur  or  switch  on  railroad  right  of 
way,  see  Service,  27. 

SUEEPINO  CARS. 

Consideration  of  unprofitable  sleeping  ear  service,  see  Return,  51. 

SOUTH .  DAKOTA. 

Statutory  duty  of  railroad  to  render  service,  see  Service,  24. 

SPUR  TRACKS. 

Apportionment  of  cost  of  sidetracks  under  order  of  United  States 
Railroad  Administration,  see  Discrimination,  10. 

Power  of  Commission  under  North  Dakota  statute  to  regulate 
railroad  sidetracks,  see  Service,  4. 

Power  of  Commission  to  regulate  spur  tracks  as  affected  by  Fed- 
eral control,  see  Service,  6. 

Jurisdiction  of  spur  tracks  where  railroad  is  under  Federal  con- 
trol, see  Service,  28. 

STATE. 

Transmission  of  electric  current  from  without  the  state  as  inter- 
state commerce.  *ee  Interstate  Commerce,  1-3. 

Right  to  interfere  with  interstate  commerce,  see  Interstate  Com- 
merce, 4-7. 

Regulation  of  rates  of  electricity  generated  without  the  state  as 
interference  with  interstate  commerce,  see  Interstate  Com- 
merce, 6. 

State  taxes  as  an  operating  expense,  see  Reti'RN,  14. 

Right  of  railroad  company  to  abandon  service  without  consent  of 
state,  see  Service,  19. 

STATUTES.  ' 

Repeal  of  confiscatory  rate  statute,  as  rendering  injunction   suit 
moot,  where  ownership  of  fund  from  excess  fares  is  involved, 
see.  Appeal  and  Review,  1. 
Jurisdiction  of  supreme  court  to  review  proceedings  under  statute 
authorizing  reorganization  of   Boston  &  Maine   Railroad,   see 
Appeal  and  Review,  3. 
Effect  of   failure  to  secure  stay  of  proceedings  under   Colorado 
statute,  see  Appeal  and  Review,  10. 
P.U.R.1920A. 
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Order  requiring  compliance  with  state  statute  as  to  safety  appli- 
ances on  cars  in  interstate  commerce,  as  involving  Federal 
question,  see  Appeal  and  Review,  17. 

Jurisdiction  of  Wisconsin  Commission  over  operation  of  auto- 
mobiles as  jitneys,  see  Automobiles,  1,  2. 

Finding  that  "public  necessity1'  requires  crossing  as  satisfying 
statutory  requirements  that  it  is  "necessary,"  see  Certificates 

OF   CONVENIENCE  AND   NECESSITY,   2. 

Power  of  Commission  #  to  pass   upon  constitutionality  of   statute, 

see  Commissions,  3,  4. 
Power  of  Commission  under  New  York  statute  to  review  action 
of  board  of  estimate  and  apportionment  relative  to  necessity 
for  crossing,  see  Commissions,  9. 
Sale  of  all  the  property  of  utility   as  amounting  to  dissolution 
under    California   statute,    see   Consolidation,    Merger,    and 
Sale,  8. 
Validity  of  statute  authorizing  one  justice  of  the  supreme  court 
to  make  order  that  appeal  shall  not  act  as  stay,  see  Constitu* 
tional  Law,  1. 
Validity    of    Massachusetts    statute    authorizing    consolidation    of 
Boston  &  Maine  Railroad,  see  Constitutional  Law,  16-18. 
Construction  of   Indiana  statute  relative   to   franchises   providing 

for  free  service  to  municipalities,  see  Discrimination,  3. 
Bight  of  public  library  to  reduced  rates  under  Indiana  statute,  see 

Discrimination,  7. 
Right  of  schools  to  reduced  rates  under  Missouri  statute,  see  Dis- 
crimination, 8. 
Right  of  stockholders  to  reduced  rates  under  Indiana  statute,  see 

Discrimination,  12. 
Right  of  Boston  &  Maine  Railroad  to  hold  stock  of  other  railroads 
under  Massachusetts  statute,  see  Intercorporate  Relations, 
2. 
State  statute   relative  to  safety  appliances  on  rear  end  cars  as 
invalidated  by  Federal  statute  with  reference  to  construction 
of  mail  cars,  see  Interstate  Commerce,  7. 
Decree    of    Federal    court    adjudicating   validity    of    statute,    see 

Judgments,  2. 
Mandamus  under  New  York  statute  to  compel  natural  gas  com-. 

pany  to  make  service  connections,  see  Mandamus,  1. 
Necessity   under   Idaho   statute   of   telephone    company    procuring 
certificate  before  making  extension,  see  Monopoly  and  Com- 
petition, 1. 
Dissolution  of  corporations  under  California  statute,  see  Public 

Utilities,  11. 
Right   of   railroad    stockholders   under   Massachusetts    statute    to 

vote  by  proxy,  see  Railroads,  1. 
Right  of  railroad  directors  under  Massachusetts  statute  to  vote 
by  proxy,  see  Railroads,  2. 
P.U.R.19-20A.       "  69 
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Right  of  railroad  under  Minnesota  statute  to  reduce  or  increase 
rates  without  consent  of  Commission,  see  Hates,  5,  6. 

Effect  of  holding  rate  statute  to  be  confiscatory,  see  Hates,  11. 

Power  of  Georgia  Commission  to  change  contract  rates,  see  Rates, 
14,  15. 

Power  of  Colorado  Commission  as  limited  by  statute  giving  mu- 
nicipalities home  rule,  see  Rates,  16. 

Change  under  Xew  York  statute  of  filed  rate  schedules,  see  Rates, 
27-29. 

What  constitutes  change  in  rate  schedule  under  Minnesota  stat- 
ute, see  Rates,  30. 

Injunction  against  enforcement  of  confiscatory  rate  statute,  see 
Return,  66r68. 

Power  of  Commission  under  Maine  statute  to  regulate  bridge 
erected  by  town  and  used  by  street  railway,  see  Service,  1. 

Power  of  Commission  under  Oklahoma  statute  to  compel  physical 
connection  of  street  railways,  see  Service,  3. 

Power  of  Commission  under  North  Dakota  statute  to  regulate 
railroad  sidetracks,  see  Service,  4. 

Construction  of  Massachusetts  statute  requiring  construction  of 
street  railway,  see  Service,  17. 

Statutory  duty  of  railroad  in  South  Dakota  to  render  adequate 
service,  see  Service,  24. 

Duty  of  Commission  under  Georgia  statute  to  produce  papers  on 
file,  see  Trial. 

Allowance  for  going  value  under  Pennsylvania  statute,  see  Valua- 
tion, 32. 

STAY. 

Stay  pending  appeal,  see  Appeal  and  Review,  10-13. 

Validity  of  statute  authorizing  one  justice  of  the  supreme  court 
to  make  order  that  appeal  shall  not  act  as  stay,  see  Constitu- 
tional Law,  1. 

STEPS. 

Order  requiring  compliance  with  state  Statute  as  to  safety  ap- 
pliances on  cars  in  interstate  commerce,  as  involving  Federal 
question,  see  Appeal  and  Review,  17. 

State  statute  relative  to  safety  appliances  on  rear  end  cars  as 
invalidated  by  Federal  statute  with  reference  to  construction 
of  mail  cars,  see  Interstate  Commerce,  7. 

STOCK. 

Necessity  of  fixing  fate  base  in  passing  upon  sale  of  stock  and 
property  to  another  company,  see  Consolidation,  Merger,  and 
Sale,  1. 
Right  of  stockholders  to  subscribe  to  new  stock  issues,  see  Con- 
stitutional Law,  15. 
P.U.R.1920A. 


INDEX.  .  1091 

STOCK— continued. 

Jurisdiction  of  New  York  Commission  over  company  holding 
stock  of  street  railway  company,  see  Intercorporate  Rela- 
tions, 1. 

Right  of  Boston  &  Maine  Railroad  to  hold  stock  of  other  rail- 
roads under  Massachusetts  statute,  see  Intercorporate  Rela- 
tions, 2. 

STOCKHOLDERS. 

Protection  of  right  of  minority  stockholders,  see  Constitutional 

Law,  13-15. 
Right  of  stockholders  to  reduced  rates  under  Indiana  statute,  see 

Discrimination,  12. 
General  protection  of  rights  of  minority  stockholders,  see  Public 

Utilities,  1. 
Water  company  serving  only  stockholders,  as  public  utility,  see 

Public  Utilities,  7. 
Right   of   railroad   stockholders   under   Massachusetts   statute   to 

vote  by  proxy,  see  Railroads,  1. 
Dividends  to  natural  gas  stockholders  as  repayment  of   part  of 

investment,  see  Return,  69. 

STREET  RAILWAYS. 

Apportionment  of  cost  of  rebuilding  bridge  as  between  town  and 
street  railway,  see  Bridges. 

Location  grant  providing  that  street  railway  company  shall  main- 
tain a  bridge  as  contract  beyond  power  of  Commission  or 
legislature  to  change,  see  Constitutional  Law,  2. 

Safety  of  street  railway  passengers  as  within  police  power  of 
state,  see  Constitutional  Law,  21. 

Depreciation  of,  see  Depreciation,  9,  10. 

Jurisdiction  of  New  York  Commission  over  company  holding 
stock  of  street  railway  company,  see  Intercorporate  Rela- 
tions, 1. 

Competition  of  jitneys  with  street  railways,  see  Monopoly  and 
Competition,  7. 

Jurisdiction  of  Maryland  Commission  over  street  railway  rates  in 
city  of  Baltimore,  see  Rates,  4. 

Rates  on,  see  Rates,  36-40. 

Fares  for  school  children,  see  Rates,  38-40. 

Municipal  aid  to,  see  Return,  1. 

Earnings  of  street  railway  company,  see  Return,  5-8. 

Expense  of  repairs  and  replacements  of  street  rail  ways,  see  Re- 
turn, 11,  12. 

Right  to  fair  return,  see  Return,  30. 

Entire  street  railway  system  to  be  considered  as  a  whole,  see 
Return,  48. 

Reasonableness  of  return  of  street  railway  company,  ate  Return, 
02. 
P.U.R.1920A. 
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Power  of  Commission  under  Maine  statute  to  regulate  bridge 
erected  by  town  and  used  by  street  railway,  see  Service,  1. 

Power  of  Commission  under  Oklahoma  statute  to  compel  physical 
connection  of  street  railways,  see  Service,  3. 

Jurisdiction  of  cities  over,  see  Service,  8,  9. 

Town  not  to  enforce  unreasonable  conditions  aa  to  service,  see 
Service,  16. 

Construction  of  Massachusetts  statute  requiring  construction  of 
street  railway,  see  Service,  17. 

Abandonment  of  service  because  of  funds  invested  in  other  activi- 
ties, see  Service,  18. 

Service  by,  see  Service,  29-35. 

Operation  of,  in  short  loops,  see  Service,  30. 

Operation  of  one-man  cars,  see  Service,  32-35. 

STREETS. 

See  Highways  and  Streets. 

SUBSCRIBERS. 

Telephone  switching  rates  to  village  subscribers  as  discriminatory, 

see  Discrimination,  15. 
Guaranty  upon  extension  of  telephone  service,  see  Service,  14. 

» 

SUBSIDIARY  COMPANY. 

Generally,  see  Intercorporate  Relations. 

Legality  of  provision  that  existing  company  may  assume  debts  of 

subsidiary  companies,  see  Consolidation,  Merger,  and  Sale, 

3. 

SUBURBAN  SERVICE. 

Suburban  passengers  to  bear  portion  of  expense  of  tripper  service 
during  rush  hours,  see  Rates,  36. 

SUPERSEDED  PROPERTY. 

Allowance  for,  in  valuation  proceeding,  see  Valuation,  27. 

SUPERVISION  EXPENSE. 

Cost  of  supervision  of  new  construction  as  basis  for  issuance  of 

securities,  see  Valuation,  13,  14. 
Cost  of,  as  an  overhead,  see  Valuation,  18. 

SUPPLY. 

Mandamus  to  compel  service,  see  Service,  23. 

SUPREME  COURT. 

See  Courts. 

SURPLUS. 

Allowance  for  balance  to  surplus,  see  Return,  29. 
P.U.R.1920A. 
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SWITCHING   SERVICE. 

Borden  of  cost  of  constructing  spur  or  switch  on  railroad  right 

of  way,  see  Service,  27. 
Telephone  switching  rates  to  village  subscribers  as  discriminatory, 

see  Discrimination,  15. 
Bates  for  telephone  switching,  see  Rates,  44 

TAXING  OF  PROPERTY. 

Protection  of  right  of  minority  stockholders,  see  Constitutional 
Law,  13-15. 

TANK  CARS. 

Duty  of  railroad  company  to  furnish  tank  cars,  see  Service,  26. 

TAXES  AND  TAXATION. 

Taxes  as  capital  charge  or  operating  expense,  see  Accounting,  1. 
State  and  county  taxes  as  operating  expenses,  see  Return,  14. 
Federal  income  tax  as  an  operating  expense,  see  Return,  15,  16. 
Right  of  utility  to  earn,  see  Return,  31. 

TAXES  DURING  CONSTRUCTION. 

As  an  overhead  expense,  see  Valuation,  18. 


Power  of  Commission  to  regulate  the  extension  of  credit  by  one 

telegraph  company  to  another,  see  Payment,  1. 
Extension  of  credit  by  one  company  to  another,  see  Payment,  3. 

TELEPHONES. 

Depreciation  of  telephone  plant,  see  Depreciation,  11. 

Professional  men  not  entitled  to  lower  telephone  rates  than  other 
business  subscribers,  see  Discrimination,  13. 

Telephone  installation  charge  against  new  subscribers  as  discrimi- 
natory, see  Discrimination,  14. 

Telephone  switching  rates  to  village  subscribers  as  discriminatory, 
see  Discrimination,  15. 

Necessity  under  Idaho  statute  of  telephone  company  procuring 
certificate  before  making  extension,  see  Monopoly  and  Com- 
petition, 1. 

Character  of  existing  service  as  affecting  admission  of  competi- 
tion, see  Monopoly  and  Competition,  5,  0. 

Rates  for,  see  Rates,  41-47. 

Consideration  of  return  from  unprofitable  lines,  see  Return,  47. 

Reasonableness  of  return  of  telephone  company,  see  Return,  63,  64. 

Guaranty  upon  extension  of  Bervice,  see  Service,  14. 

TOLL  SERVICE. 

Telephone  toll  charges  for  hotel  guests,  tee  Rates,  46. 
P.TJ.R.1920A. 
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TOWNS. 

Apportionment  of  cost  of  rebuilding  bridge  as  between  town  and 

street  railway,  see  Bridges. 
Power   of   Commission   under   Maine   statute   to   regulate  bridge 

erected  by  town  and  used  by  street  railway,  see  Service,  1. 
Not  to  enforce  unreasonable  street  railway  franchise  conditions, 

see  Service,  16. 

TRAFFIC. 

Power  of  Commission  to  regulate  street  traffic,  see  Commissions,  1. 

TRANSFER. 

Assignment  of  certificate  for  operation  of  automobiles  as  jitneys, 
see  Automobiles,  3. 

TRANSMISSION  LINE. 

Transmission  of  electric  current  from  without  the  state  as  inter- 
state commerce,  see  Interstate  Commerce,  1-3. 

TRANSPORTATION  CORPORATIONS. 

Constitutional  power  of  Oklahoma  Commission  to  regulate  trans- 
mission and  transportation  companies,  see  Commissions,  7. 

TRIAL. 

Validity  of  statute  authorizing  consolidation  of  Boston  &  Maine 
Railroad,  see  Constitutional  Law.  17. 

2.  Under  the  statutes  providing  for  the  production  of  papers  in 
court  by  a  party  to  a  case  after  written  notice  by  Mb  adversary,  the 
court  may  decline  to  require  the  Railroad  Commission  to  produce  in 
response  to  such  notice  original  papers  on  file  in  the  office  of  the  Rail- 
road Commission.    Atlanta  v.  Georgia  R.  &  Power  Co.  (Ga.)  734. 

TRIPPER  SERVICE. 

Suburban  passengers  to  bear  portion  of  expense  of  tripper  service 
during  rush  hours,  see  Rates,  36. 

ULTRA  VIRES. 

Validity  of  statute  authorizing  corporation  to  treat  as  valid  an 
ultra  vires  debt,  see  Constitutional  Law,  19. 

UNCOLLECTABIX  ACCOUNTS. 

As  an  operating  expense,  see  Retubn,  20. 

UNITED  STATES  RAILROAD  ADMINISTRATION. 

Apportionment  of  cost  of  sidetracks  under  order  of  United  States 
Railroad  Administration,  see  Discrimination,  16. 

UNITED  STATES  SUPREME  COURT. 

Illinois  Commission  as  following  rules  of  United  States  Supreme 
Court>  see  Valuation,  1, 
P.U.R.1920A. 
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UNIT  PRICES. 

Use  of  unit  prices  in  ascertaining  reproduction  cost,  see  Valua- 
tion, fr-9. 
» 
UNUSED  PROPERTY. 

Consideration  of,  see  Valuation,  24-27. 

UT1XITIES. 

See  Pubuo  Utilities, 

VALUATION. 

I.  Ascertainment  of  value  or  cost,  1—18. 

a.  Of  value  for  rate  making,  1— 9. 

1.  In  general,  1—3. 

2.  Original  cost  as  measure,  4,  6. 

3.  Use  of  average  prices  in  ascertaining  reproduction 

cost,  6—9. 

b.  For  municipal  acquisition,  lO. 

c.  For  security  issues,  11—18. 

II.  Nonphysical  elements  affecting  value,  16-23. 

a.  Overhead   expenses,    16—19. 

1.  In  general,  16-18. 

2.  Contingencies  and  omissions,  19. 

b.  Discount  on  securities  and  brokerage,  20. 

c.  Pavement  over  mains,  21—23. 

111.  Valuation  of  particular  Hinds  of  tangible  property,  24-31. 

a.  Property  not  used  or  usefitl,  24—27. 

1.  In  general,  24,  25. 

2.  Superseded  or  obsolescent  property,  20,  27. 

b.  Working  capital,   28—31. 

1.  In  general,  28—30. 

2.  Effect  of  payments  in  advance,  31. 

IV.  Valuation  of  particular  Hinds  of  intangible  property,  32—41. 

a.  Going  value,   32—39. 

1.  In  general,  32,  33. 

2.  Basis  for  alloivance  of  going  value,  34-36. 

3.  Effect  of  lack  of  evidence,  37-39. 

b.  Water  rights,  40,  41. 

I.  Ascertainment  of  value  or  cost. 

Deduction  of  depreciation  reserve  from  capital  account,  see  Deprecia- 
tion, 1. 

Protection  of  prudent  investment,  see  Return,  3. 

Present  fair  value  not  based  on  war  prices,  see  Return,  4. 

General  office  expenses  as  charged  to  capital  and  not  to  operation,  see 
Retubn.  26. 

P.U.R.1920A. 
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VALUATION^-conJinued. 

a.  Of  value  for  rate  making. 

1.  In  general. 

Discussion  of  method  of  ascertaining  fair  value  for  rate  making, 
p.  771. 

1.  In  determining  the  rate  base  of  a  utility,  the  Illinois  Commis- 
sion follows  the  principles  laid  down  by  the  United  States  Supreme 
Court  to  the  effect  that  the  ascertainment  of  the  rate  base  is  not  con- 
trolled by  artificial  rules  and  is  not  a  matter  of  formula,  but  there 
must  be  a  reasonable  judgment  having  its  basis  in  a  proper  considera- 
tion of  all  relevant  facts.    Re  Springfield  Gas  &  E.  Co.  (111.)  446. 

2.  There  is  no  hard  and  fast  rule  that  may  be  used  as  a  fixed 
method  of  procedure  for  determining  fair  value  for  rate  making,  and 
the  Commission  must,  therefore,  take  into  consideration  the  peculiari- 
ties of  each  particular  case,  and  investigate  all  factors  that  will  con- 
tribute toward  the  determination  of  such  value.  Fargo  v.  Union  Light, 
Heat  &  P.  Co.   (N.  D.)   764. 

3.  No  allowance  should  be  made  for  the  value  of  covering  on  steam 
mains  and  services,  where  the  contention  is  made  that  the  mains  are 
not  covered,  as  claimed  by  the  company,  and  no  actual  investigation  is 
made  to  determine  their  condition.  Fargo  v.  Union  Light,  Heat  &  P. 
Co.   (N.  D.)   764. 

2.  Original  coat  as  measure. 

Discussion  of  lack  of  evidence  of  original  cost  of  utility  due  to 
lack  of  early  regulation,  p.  546. 

4.  The  Indiana  Commission  considers  that  the  original  invest- 
ment is  a  sounder  basis  for  fair  value  than  the  cost  of  reproduction. 
Re  Indiana  General  Service  Co.   (Ind.)   489. 

5.  Original  cost,  as  reflected  by  the  balance  sheet  of  a  company, 
cannot  be  given  serious  consideration  in  a  valuation  for  rate  mak- 
ing, but,  wherever  possible,  original  cost  should  be  given  due  consid- 
eration in  arriving  at  present  value.  Fargo  v.  Union  Light,  Heat  & 
P.  Co.    (N.  D.)   764. 

8.  Use  of  average  prices  in  ascertaining  reproduction  cost. 

• 

Discussion  of  change  of  attitude  of  utilities  toward  unit  prices  to 
be  used  in  ascertaining  reproduction  cost,  p.  546. 

6.  Unit  prices  based  on  a  five-year  period  with  1916  as  the  index, 
include  a  fair  consideration  of  present  high  prices  in  a  valuation  for 
rate  making.    Fargo  v.  Union  Light,  Heat  &  P.  Co.  (N.  D.)   764. 

7.  An  appraisal  in  proceedings  for  the  consolidation  of  properties, 
based  on  the  cost  of  reproduction,  is  defective,  where  the  unit  prices 
are  the  abnormal  war  time  prices,  where  no  allowance  is  made  for 
depreciation,  and  where  a  reasonable  return  on  the  amount  of  the 
F.U.R.1920A. 
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appraisal  would  impose  an  undue  burden  upon  the  rate  payers.     Be 

Colonial  Power  &  Light  Co.   (Vt.)   215. 

8.  In  determining  the  cost  of  reproduction  new  of  utility  prop- 
erty, unit  costs  based  upon  average  prices  for  a  series  of  years  should 

* 

be  used,  so  as  not  to  unduly  reflect  the  abnormal  war  time  prices.    Re 
Springfield  Gas  &  E.  Co.   (111.)  446. 

9.  Ratepayers  should  be  required  to  pay  a  return  only  on  the 
value  of  the  utility  based  on  average  unit  prices  covering  a  period  of 
one  to  ten  years  antedating  the  abnormal  war  conditions,  supplement- 
ing this  with  invoice  prices  of  new  construction  when  prudently  made 
during  the  abnormal  war  period.  Re  St.  Joseph  R.  Light,  Heat  &  P. 
Co.  (Mo.)  642. 

■ 

J).  For  municipal  acquisition. 

m 

10.  No  allowance  will  be  made  for  severance  damages  in  a  valua- 
tion for  municipal  acquisition  purposes  on  the  theory  that  the  elimi- 
nation of  the  plant  in  question  will  result  in  greater  cost  of  operation 
of  other  plants  owned  by  the  same  company,  where  the  latter  plants 
are  separate  and  distinct  from  the  utility  proposed  to  be  condemned. 
Re  Los  Banos  (CaL)   163.  ^ 

o.  For  security  issues. 

11.  Capitalization  of  utilities  should  not  be  permitted  for  an 
amount  much  in  excess  of  the  actual  present  value  at  the  time  of  au- 
thorization, as  there  should  be  no  great  difference  between  the  value 
on  which  reasonable  returns  may  be  earned,  arid  the  value  represented 
by  outstanding  securities.  Re  Dakota  Light,  Heat  &  P.  Co.  (N.  D.) 
884. 

12.  Interest  on  money  invested  in  betterments  and  extensions  from 
the  first  of  the  month  after  the  expenditure  was  made  until  the  time 
when  the  work  is  completed,  is  a  proper  charge  to  capital  account 
against  which  securities  may  be  issued.  Re  Twin  State  Gas  &  £.  Co. 
(N.  H.)    746. 

13.  The  cost  of  supervision  of  new  construction  work  is  a  proper 
charge  to  capital  account,  against  which  securities  may  be  issued.  Re 
Twin  State  Gas  &  E.  Co.  (N.  H.)  746. 

14.  In  fixing  the  amount  to  be  added  to  the  capital  account  for  the 
cost  of  supervising  new  construction,  the  exact  amount  expended  should 
be  ascertained  rather  than  taking  an  arbitrary  allowance  of  10  per 
cent  on  the  cost  of  such  construction.  Re  Twin  State  Gas  &  £.  Co. 
(N.  H.)    746. 

15.  No  value  for  purposes  of  capitalization  should  be  attached  to 
increased  efficiency  and  decreased  operating  costs  resulting  from  the 
consolidation  of  several  public  utilities.  Re  Dakota  Light,  Heat  &  P. 
Co.  (N.  D.)  884, 

P.U.R.1920A. 
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II.  Nonphysical  elements  affecting  value, 
a.  Overhead  expenses. 

I.  In  general. 

Discussion  of  factors  to  be  considered  in  making  an  allowance  for 
overhead  expenses,  p.  496. 

16.  An  allowance  of  13  per  cent  on  the  value  of  property  used  for 
electric  and  heating  service  is  reasonable,  as  an  allowance  for  overhead 
expenses.     Re  Springfield  Gas  &  E.  Co.    (111.)    446. 

17.  An  allowance  of  15  per  cent  for  overheads,  agreed  upon  by  the 
parties,  was  reduced  by  the  North  Dakota  Commission  to  12  per  cent, 
the  latter  amount  being  arrived  at  by  a  study  of  the  history  and 
finances  of  the  company.  Fargo  v.  Union  Light,  Heat  &  P.  Co.  (N. 
D.)    764. 

18.  No  allowance  will  be  made  for  engineering,  superintendence,  in- 
terest, and  taxes  during  construction,  and  fire  and  liability  insurance, 
where  for  the  last  sixteen  years  any  expenses  of  this  character  have 
been  charged  to  operation,  and  there  is  no  evidence  as  to  any  such  ex- 
pense prior  to  that  time.    Re  La*fayette  Teleph.  Co.   (Ind.)   422. 

2.  Contingencies  and  omissions. 

19.  It  is  proper  to  make  an  allowance  for  contingencies  and  omis- 
sions from  inventory  in  the  appraisal  of  public  utility  property,  al- 
though there  is  no  evidence  in  respect  thereto,  since  it  is  commonly 
recognized  that  contingencies  are  bound  to  occur  in  the  construction 
of  a  property,  and  omissions  will  be  made  even  after  the  most  careful 
inspection  and  investigation.     Re  Lafayette  Teleph.  Co.   (Ind.)    422. 

b.  Discount  on  securities  and  brokerage. 

20.  Discounts  on  securities  are  not  proper  charges  to  operation,  but 
merely  another  form  of  interest,  should  be  deducted  from  gross  income. 
Re  Indiana  Fuel  &  Light  Co.   (Ind.)   414. 

c.  Pavement  over  mains. 

21.  In  a  valuation  for  rate  making,  paving  was  allowed  to  be  capi- 
talized on  the  basis  of  the  actual  cost  to  the  company.  Fargo  v.  Union 
Light,  Heat  &  P.  Co.  (N.  D.)   764. 

22.  The  inclusion  of  an  item  of  paving  in  an  appraisal  of  utility 
property,  is  justified  where  the  streets  and  alleys  were  paved  before 
the  installation  of  the  system.  Re  Indiana  General  Service  Co.  (Ind.) 
489. 

23.  No  allowance  can  be  included  in  the  rate-making  value  of  the 
property  of  a  gas  company  for  the  cost  of  paving  not  disturbed  at  the 
time  the  mains  were  laid.     Re  Springfield  Gas  &  E.  Co.  (111.)  446. 
P.U.R.1920A. 


INDEX.  1009 

VALUATION— continued. 

III.  Valuation  of  particular  hinds  of  tangible  property, 
a.  Property  not  used  or  useful. 

'       1.  In.  general. 

24.  A  building  not  used  or  useful  for  the  servi?e  of  a  utility  should 
not  be  included  in  the  inventory  in  determining  the  fair  value  of  the 
company's  property  for  rate  making.  Fargo  v.  Union  Light,  Heat  & 
P.  Co.   (N.  D.)   764. 

25.  Real  estate  not  necessary  or  useful  for  utility  purposes  under 
present  conditions,  and  not  essential  for  use  in  any  near  future  develop- 
ment of  the  company,  should  not  be  included  in  the  inventory,  of  the 
property  in  a  valuation  for  rate  making.  Fargo  v.  Union  Light,  Heat 
&  P."  Co.   <N.  D.)   764. 

2.  Superseded  or  obsolescent  property. 

26.  Some  allowance  should  be  made  for  an  investment  in  a  hydro* 
electric  development,  in  determining  the  reasonableness  of  the  rates 
of  an  electric  utility,  although  the  electric  company  purchases  its 
energy  from  another  company,  where  it  appears  that  the  hydroelectric 
plant  has  some  real  value  in  voltage  regulation.  Re  Elkhart  Lake 
Light  &  P.  Co.   (Wis.)    345. 

27.  Discarded  equipment  should  be  deducted  from  book  value  of  a 
plant;  and,  upon  disposition,  any  loss  that  the  company  may  have 
suffered  as  between  the  original  cost  and  the  junk  sale  price,  plus  the 
depreciation  set  up  for  it,  assuming  that  a  reasonable  provision  has 
been  made  for  such  depreciation,  Bhould  be  amortized  over  a  period  of 
years  and  the  equivalent  amounts  charged  to  operating  expenses.  Re 
Elkhart  Lake  Light  &  P.  Co.   (Wis.)   345. 

b.  Working  capital. 

1.  In  general. 

28.  Working  capital  is,  in  most  if  not  in  all  instances,  necessary 
to  the  proper  functioning  of  any  utility,  and  an  allowance  for  that 
purpose  should  be  made.  Waldron  v.  Muncy  Water  Supply  Co.  (Pa.) 
315. 

29.  It  would  be  unfair  to  the  consumer  to  provide  working  capita] 
for  a  combined  heating  and  electric  plant  upon  the  basis  of  the  max- 
imum demand  for  a  short  period  during  the  coldest  weather.  Re 
Springfield  Gas  &  E.  Co.   (111.)   446. 

30.  An  allowance  of  6  per  cent  of  the  physical  value  of  the  prop- 
erty of  a  public  utility  was  made  for  working  capital  in  a  valuation 
for  rate  making,  the  amount  being  arrived  at  by  an  actual  approxi- 
mation and  estimate  of  the  requirements  of  the  company.  Fargo  v. 
Union  Light,  Heat  &  P.  Co.   (N.  D.)   764. 

P.U.R.1920A. 
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VALUATION— confined. 

2.  Effect  of  payment*  in  advance. 

31.  No  additional  allowance  should  be  made  for  working  capital  for 
a  telephone  company  where  the  evidence  discloses  that  through  quar- 
terly and  monthly  advance  payments  by  patrons,  sufficient  funds  are  in 
the  company's  hands  for  such  purpose.  Re  Lafayette  Teleph.  Co.  (Ind.) 
422. 

IT.  Valuation  of  particular  kinds  of  intangible  property. 

a.  Going  value. 

1.  In  general, 

32.  The  Pennsylvania  Public  Service  Company  Law  requires  going 
concern  value  to  be  considered  in  arriving  at  the  fair  value  of  the 
property  of  a  utility.  Wsldron  v.  Muney  Water  Supply  Co.  (Pa.) 
315. 

33.  A  contract  between  a  utility  and  a  city,  which,  by  its  terms, 
settles  all  disputes  arising  out  of  fares  and  the  giving  of  transfers  by 
an  agreement  to  transport  passengers  for  a  fixed  fare,  and  which  con- 
tained a  provision  that  nothing  therein  contained  should  be  construed 
to  prevent  the  legislature  from  changing  the  rate,  precludes  any  con- 
sideration of  going  value  antecedent  to  the  date  of  the  contract,  and 
also  from  that  time  forward  until  the  legislature  assumes  the  regula- 
tion of  the  fare,  or  until  the  company  asks  relief  from  the  contract. 
Fuhrmann  v.  International  K.  Co.  (N.  Y.  2d)   133. 

2.  Basis  for  allowance  of  going  value. 

Discussion  of  various  theories  upon  which  allowance  for  going 
value  is  based,  p.  428. 

Discussion  of  Wisconsin  method  of  ascertaining  going  value  or  the 
cost  of  developing  the  business,  p.  781. 

Statement  that  going  value  based  on  the  theory  that  a  utility  has 
a  value  in  excess  of  the  value  of  the  physical  property,  is  closely  akin 
to  the  element  of  good  will  and  is  not  to  be  considered  in  a  rate  case, 
p.  429. 

34.  The  Indiana  Commission  believes  that  the  logical  and  equitable 
basis  for  an  allowance  for  going  value  is  the  unrequited  losses  and  the 
cost  of  establishing  the  business.    Re  Lafayette  Teleph.  Co.  (Ind.)  422. 

35.  Going  value,  as  recognized  by  the  laws  of  New  York  state,  is 
limited  to  expenses  incurred  in  the  earlier  years  of  the  life  of  a  utility 
in  building  up  its  business,  and  not  recovered  from  the  public  in  the 
way  of  earnings.    Fuhrmann  v.  International  R.  Co.  (N.  Y.  2d)  133. 

36.  Successful  management  and  economical  and  efficient  operation 
should  be  encouraged  and  rewarded  directly  by  increasing  the  rate  of 
return  and  not  by  indirection  through  the  creation  of  a  mythical  value. 
Re  Lafayette  Teleph.  Co.   (Ind.)   422. 

P.U.R.1920A. 
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8.  Effect  of  lack  of  evidence. 

37.  No  allowance  was  made  for  the  cost  of  establishing  the  busi- 
ness in  a  valuation  for  rate  making,  nothing  appearing  in  the  records 
of  the  company  to  indicate  that  it  had  made  any  direct  or  indirect 
expenditures  for  that  purpose.    Be  Bismarck  Gas  Co.   (N.  D.)   £77. 

38.  No  substantial  allowance  for  going  value  is  justified,  where 
there  is  no  showing  of  early  or  unrequited  losses,  or  of  any  capital 
expenditures  for  establishing  and  attaching  the  business  other  than 
those  which  have  been  paid*  as  operating  expenses  without  loss  or  im- 
pairment of  dividends  to  stockholders.  Re  Lafayette  Teleph.  Co.  (Ind.) 
422. 

39.  The  North  Dakota  Commission  is  not  inclined  to  consider  claims 
for  development  costs  without  absolute  proof  thereof;  and,  in  deter- 
mining the  cost  of  reproducing  the  property  in  a  valuation  for  rate 
making,  no  allowance  should  be  made  for  the  establishment  of  the 
business,  where  there  is  nothing  in  the  record  to  indicate  that  the 
method  of  arriving  at  present  value  does  not  include  a  full  consid- 
eration of  the  property  as  an  established  and  going  concern.  Fargo 
v.  Union  Light,  Heat  &  P.  Co.   ( N.  D. )   764. 

ft.  Water  rights. 

40.  Upon  consolidation  proceedings,  the  Vermont  Commission  re- 
fused to  allow,  as  the  value  of  certain  water  rights,  an  amount  more 
than  three  times  the  price  paid  therefor.  Re  Colonial  Power  &  L.  Co. 
<Vt.)  215. 

41.  The  Vermont  Commission  refused,  upon  consolidation,  to  permit 
the  issuance  of  long-term  securities  to  pay  for  undeveloped  water 
power,  where  the  testimony  did  not  disclose  any  present  plans  to  de- 
velop these  powers,  or  any  plans  for  such  development  in  the  near 
future.    Re  Colonial  Power  &  L.  Co.  (Vt.)  215. 

VALUE. 

Apportionment  of,  see  apportionment. 

Value  of  property  as  factor  to  be  considered  in  fixing  return,  see 

Retubn,  36. 
Bonds  not  to  exceed  value  of  property,  see  Security  Issues,  6. 
Securities  on  consolidation  not  to  exceed  value  of  property,  see 

Security  Issues,  7. 

VALUE  OF  SERVICE. 

As  factor  to  be  considered  in  fixing  rates,  see  Rates,  20. 
As  factor  to  be  considered  in  fixing  return,  see  Return,  40. 

VARIANCE. 

Between  statement  in  advertisement  and  statement  in  certificate 
of  notification  as  to  security  issues,  see  Sbcuri'ty  Issues,  2. 
P.U.R.1920A. 
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VILLAGES. 

Telephone  switching  rates  to  Tillage  subscribers  as  discriminatory, 
see  Discrimination,  15. 

VOTE. 

Right   of   railroad   stockholders   under   Massachusetts    statute   to 

vote  by  proxy,  see  Railroads,  1. 
Right  of*  railroad  directors  under  Massachusetts  statute  to  vote 

by  proxy,  see  Railroads,  2. 

WAGES. 

As  an  operating  expense,  see  Return,  17-10. 


Of  point  in  record,  see  Appeal  and  Review,  2. 

WAR. 

Present  fair  value  not  based  on  war  prices,  see  Return,  4. 

Corporate  requirements  rather  than  fair  value  or  war  emergency 
as  basis  of  rates,  see  Return,  5. 

Consideration  of  emergency  relief  from  war  condition,  see  Return, 
53-55. 

Use  of  unit  prices  in  ascertaining  reproduction  cost,  see  Valua- 
tion, 6-9. 

WAREHOUSES. 

Canneries  operating  warehouses  as  public  utilities,  see  Public 
Utilities,  8. 

WATER. 

Water  company  serving  only  stockholders,  as  public  utility,  see 

Public  Utilities,  7. 
Water  rates  for  large  consumers,  see  Rates,  48. 
Water  rates  for  fire  protection,  see  Rates,  40,  50. 
Reasonableness  of  return  of  water  company,  see  Return,  65. 

WATERS  AND  WATER  RIGHTS. 

Valuation  of,  see  Valuation,  40,  41. 

WEAR  AHD  TEAR. 

Right  of  utility  to  earn  loss  due  to,  see  Return,  31,  32. 

WEIXS. 

Expenditures  of  natural  gas  company  for  pipe  lines  and  new 
wells  as  an  operating  expense,  see  Return,  27. 

WEST  VIRGINIA. 

Power  of  Commission  to  change  contract  or  franchise  rates, 
Constitutional  Law,  11,  12. 
P.U.R.1920A. 
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WISCONSIN. 

Jurisdiction  of  Commission  over  operation  of  automobiles  as  jitneys, 
see  Automobiles,  1.  2. 

WORKING  CAPITAL. 

Consideration  of.  in  valuation  proceeding,  see  Valuation,  28-3L 

WORKMEN'S  COMPENSATION. 

Apportionment  of  cost  of,  see  Apportionment,  3. 

ZONES. 

Zone  fares  on  street  railway,  see  Rates,  37. 
P.U.R.1920A. 


3  L105  Ob  OAA  071  A 


